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O.B. Aoaé3srosa
MexayHapoaHoe 4acTHOe
npaBo. OTBeTHI HA
3K3aMeHANOHHbIE€ BOIIPOCHI

1. IlonsiTHE M IpegMeET
MeKIYyHAPOAHOTO
yacTHoro npasa. Cucrema
MeKIyHAPOJHOI0 YaCTHOI0 MpaBa

Me:xayHapogHOE YaCTHOE ITPaBO HEPA3PBIBHO CBA3AHO C pac-
HIMPEHUEM MEXIYHAPOJAHOIO TOProBO-95KOHOMHYECKOTO, Hay4-
HO-TEXHUYECKOI'O U KYJbTYPHOIO COTPYAHUYECTBA.

BaxHyio poib B MpaBOBOM PEryJMpOBaHUU 3TOrO COTPYA-
HUYECTBA ITPU3BAHBl UTPaTh HOPMBI MEXYHAPOIHOIO YacTHO-
ro 1npaBa, 3Ha4YeHHUe KOTOPOro BO3PACTAEeT MO Mepe yriyOneHus
MEKIyHAPOIHBIX XO3MCTBEHHBIX CBS3€U, Pa3BUTUS HOBBIX Op-
TaHW3AIMOHHBIX (POPM B pa3IMUHBIX OOJIACTSAX MEXKyHAPOIHO-
IO JIEJIOBOrO COTPYAHUYECTBA.

MexayHapoqHOE YacTHOE MPaBo MPeNcTaBiseT coO0i COBO-
KYIHOCTb MPAaBOBBIX HOPM HallMOHAJIBHON MPABOBOM CUCTEMBI



Y MEXIYHAPOAHBIX HOPM, PETYIUPYIOIIUX BO3HUKAIOIUE B XO-
e MEXIYHAPOIHOTO OOIIEHUSI IPakIaHCKUE, CEMEWHbIe, TPYIO-
Bbl€, UHbIC JIMUYHbIE HEUMYILECTBEHHbIE U UMYIIIECTBEHHBIE OT-
HOLIEHUSA MEXAY I'PaXkJaHaMU, IOPUAMYECKUMU JIMLAMU, TOCY-
JapCTBaMU U MEXIyHaPOJAHBIMUA OPraHU3aLUsAMM.

IIpenmerom MUII ABAsAIOTCA OTHOLIEHUA T'PaXAAHCKO-IIPA-
BOBOTO XapaKkTepa BO3HUKAIOUIME B MEX/1yHAPOJAHOU KU3HU.

K mnpusHakaMm MexIyHapOAHO-YACTHBIX IPAaBOOTHOILEHUN
MOKHO OTHECTHU:

1) IMBWIIMCTAYECKUI XapaKTep NMPaBOOTHOIIEHUH, TTOCKOJIb-
Ky MUII perynupyer rpaxJjaHCKue OTHOUIEHUS: JIMYHBIE; JINY-
HBIE HEUMYILECTBEHHBIE, CBA3AHHBIE C UMYILIECTBOM; MMYIIE-
CTBEHHBIE OTHOLIEHUs TI'PaXIAHCKUE, CEMEWHBIE, 3€MENbHbIE,
TPYAOBBIE, T. €. YACTHOIIPaBOBbIE OTHOLIEHU. Kpome Toro, HOp-
MBbl MEk/1yHapOJHOIO YaCTHOIO IpaBa PEryJUpYIOT MTPOU3BOJ-
CTBO IIO JieJIaM C y4aCTUEM MHOCTPaHHBIX Jmi, T. K. MYII kak
00BEKTHBHOE MPAaBO HEBO3MOKHO OTIENUTh OT CPEJCTB 3alllu-
Thl COOTBETCTBYIOIIMX IPaB U 00s3aHHOCTel. BiioueHue mpo-
IIeCCyaJbHBIX OTHOIIEHWI OOYCIOBJIEHO TeM, UTO TIPU Peryu-
poBanuu npeaMera MUII Bo3HUKaeT Borpoc 00 omnpejiesieHuu
IOPUCIVKIMY B LIEJIOM; 00 OnpejeseHM KOMIETEHTHOrO opra-
Ha; O IIpOoLeCcCyalbHbIX (JOpPMax U CPEACTBAX PACCMOTPEHUSA CO-
OTBETCTBYIOLIETO JIEJ1a. DTU IIPOLIECCYATbHBIE OTHOIIEHU ST OTHO-
cAaTes K cpepe AeATeIbHOCTH MEXyHApOAHOTO T'PakJIaHCKOIO
npoliecca ¥ MekIyHapOIHOrO KOMMEPYECKOro apouTpaka;

2) MeXAyHapOAHBI XapaKTep OTHOIIEHWH, OOYCIOBJIEHBIH



HAJIMYMEM MHOCTPAHHOTO 7ieMeHTa. IHOCTpaHHbI JIEMEHT MO-
JKET ObITh BBIPAKEH:

a) B HAJIMYMU MHOCTPAHHOTO CyObeKTa (MHOCTPAHHbIN Ipax-
JAaHVH, I0PUANYECKOe JIUIIO, TOCYIapCTBO);

0) B HAIMYMU OOBEKTa PEryJIMpOBaHMs 3a TPAHHULIEH;

B) B HAIMYUM IOPUANYECKOTrO (PaKTa, KOTOPbIA SABJIAETCA OC-
HOBaHMEM M3MEHEHUSs, BOHUKHOBEHHUS, MTPEKpaIlleHus paBo-
OTHOILIEHU 1, UMEIOIMX MECTO 32 I'PaHULIEH.

TepMUH MHOCTpPaHHBIN 3JIEMEHT UMEET YCJIOBHBIA XapakTep,
MIOCKOJIbKY 2JIEMEHTOM IPABOOTHOIIEHUS B Y3KOM CMBICIIE SIBJISI-
ercsl CyOBbeKT, a He €ro MECTOHAXOXK/ICHHE.

Takum 00pa3oM, OCHOBHBIM MOMEHTOM IIpU OIpe/IesIeHUuH
MEJK/IlyHApOIHOTO XapaKTepa MPAaBOOTHOLIEHHS SIBJISETCS €ro
BBIXOJ] 32 PAMKH IOPUCIMKIIMN OJHOTO rOCYJapCTBa, CBA3b C Mpa-
BOM JIBYX 1 O0Jiee roCyAapCTB, UTO MpearoaraeT BhOop Haie-
’Kalllero MpaBonopsAKa.

Cucrema MeXIyHapOJHOTO YaCTHOTO ITPaBa BKJIIOYAET B CeOsI:

1) o6mryio yacTh, KOTOpasi OXBAaThIBAET ITMPOKUI KPYT BOITPO-
COB, UMEIOIIIMX METOI0JI0rMYecKoe 3HaueHue. B Hee BXoAAT 1o-
HATHE, CUCTeMa U COAepKaHUe OTpaciy IpaBa; ee UCTOUYHUKH,
o0111e TOHATHS ¥ IPUHLIMIIBI, METO/IBI IIPABOBOTO PETYJIMPOBA-
HUS; YYEHUE O KOJJIM3MOHHBIX HOpMax.

K o6uieii yactu cieyetr OTHECTH M PAaCCMOTPEHUE TTPaBOBO-
IO MOJIOKEHUSI CYOBEKTOB I'PakJaHCKO-IPABOBBIX OTHOIIEHUH C
MHOCTPAHHBIM 3JIEMEHTOM, TOCYJapCTBa Kak 0co0O0ro cyObek-
Ta TAKMX OTHOIIEHWI, MHOCTPAHHBIX IOPUIMYECKHX JIUI] U UHO-



CTPaHHbIX I'PaX/JaH;

2) 0COOEHHYI0 YacTh, KOTOpAsk COCTOUT W3 CIIETYIONINX pa3jie-
JIOB!

a) MpaBoO COOCTBEHHOCTH;

0) 00s13aTeIbCTBEHHOE TTPABO;

B) KPEUTHBIE Y PACUETHBIE OTHOIIIEHHUSI;

T) 00s13aTeIbCTBA U3 IPUYNHEHHSI Bpe/a;

1) aBTOPCKOE U MATEHTHOE IPaBo;

€) CeMelHOoe TPaBo;

) HaCJIeJCTBEHHOE ITPaBo;

3) TPY/IOBblE OTHOILIEHHUS;

3) MeXIyHApOJHBIN IPAKIAHCKUI MPOILIECC, PeryJIupyIomun
CrelMaIbHbIE BOIPOCHl CYJOYCTPOMCTBA MO TPAKAAHCKUAM Je-
JIaM, OCJIOKHEHHBIM MHOCTPAHHBIM JIEMEHTOM, a TaKKe BOIPO-
Cbl, CBSI3aHHBbIE C OCYIIECTBJIEHHMEM HOTapHaTa U HEKOTOPbIMU
JPYTUMU OpraHaMHM 3allUThl IMYHBIX HEUMYILIECTBEHHBIX U UMY-
HIECTBEHHBIX MPaB YYACTHUKOB MEXYHAPOIHOIO I'PAKAAHCKO-
ro o6opora;

4) MeXIyHApOAHBI KOMMEpPYECKUI apOUTpax, peryaupyro-
M TOPSAAOK pa3pelieHns KOMMEPUECKUX CIOpPOB, BO3HUKA-
IOIIUX MEXAY CyObeKTaMi BHEITHEIKOHOMUYECKOU JIeSATeNTbHO-
cru. [ToMuMo ykazaHHBIX OTpacyel, B ocjaeHee BpeMs B CBSA3U
C pa3BUTHEM MEXIyHAPOAHO-IIPABOBOIO peryiupoBaHus op-
MUPYIOTCSI TIOAOTPACIIM MEXIYHAPOJHOIO YaCTHOIO IpaBa, Ha-
pUMep, IPaBO MEXYHAPOIHOW KYIUIU-ITPOIaXKU TOBAPOB, IIPa-
BO MEXIYHAPOAHBIX NIepeBO30K. Oco00e MECTo 3aHMMaeT MeX-



JQyHApOIHOE YaCTHOE MOPCKOE MPaBO, KOTOpoe (hopMupyercsi Ha
6a3e rpaxJaHCKO-TTPABOBBIX MHCTUTYTOB TOPrOBOTO MOPETLIaBa-
HUSI.



2. MeToabl IPaBOBOIO
peryjMpoBaHus B
MEKAYHAPOJHOM YaCTHOM IpaBe

OO011uit MeTo/1 TPaBOBOTO PETrYJIMPOBaHUS /JIs BCEX OTHOIIIE-
HUI YaCTHOT'O XapakTepa — JUCIO3UTUBHOCTh U PABEHCTBO CTO-
POH — COXPAHSET BIMSHUE U HA MEXKAyHAPOIHBIE YACTHBIE MPa-
BOOTHOIIICHUSI.

OpHako B cuity crielipuKy MeKAyHapOIHOTO YaCTHOTO Mpa-
Ba IIABEHCTBYIOIIYIO POJIb UTPAIOT KOJUIM3MOHHO-TIPABOBON U
MaTepUaIbHO-TIPABOBOM METO/IbI IIPABOBOTO PETYIMPOBAHUSI.

KoJImM3nOHHBI METON PETryJIMPOBAHUS SIBJISIETCS UCTOpUYE-
cku riepebiM MetooM B MUII. B cinyuasx, korga nmpaBoOTHOIIE-
HUs CBSI3aHBI C IBYMS WJIM OoJiee TPAaBOBBIMU CUCTEMaMH, BO3-
HUKaeT BOMPOC O TOM, Kakoe MpaBo OyJIeT peryaupoBaTrh JTaH-
HOE OTHOIIICHHE. B IOOOHBIX CUTYAITUSAX CKJIaJbIBACTCS KOJIJIH-
311 WM CTOJIKHOBEHUE HOPM Pa3IMYHON HALMOHAIBHOW MpU-
HajiesxxHocTH. OmpeneneHue mpaBa, KOTopoe OyJIeT peryimpo-
BaTh KOHKPETHOE TPABOOTHOIIICHUE, BOBMOXKHO Oarofgapsi Ha-
mauio B MUIT oco6oro Bra HOpM — KOJUTU3UOHHBIX HOPM, OCO-
OEHHOCTbh KOTOPBIX COCTOUT B TOM, YTO OHU HE COZiepKaT MpsiMoe
YKa3aHUe O pa3pelieHnH Criopa, OHU JIMIIb YKa3bIBAIOT, 3aKOHO-
JaTeIbCTBO KaKOW CTPaHbl MPUMEHSTh. DTO OTCHUIOYHbIE HOP-
MBI, OHU (POPMYJIUPYIOTCSI B BUjIe aOCTPAKTHOTO TIpaBWIa, yKa-



3BIBAIOILIETO HA IIPUMEHMMOE IIPABO.

Ko/mm3noHHbIM METON peryavMpoBaHus IPEAIosaraeT BO3-
JICVICTBUE HA OOIIIECTBEHHbIE OTHOIIEHM S, COCTABJISIONINE TTPE/I-
meT MYII, nocpeacTBoM KOJUTM3MOHHBIX HOPM, OIPENEIAOIINX
MIPUMEHUMOE TIPABO U OTCBUIAKIIMX PETYIMPYEMOE IPABOOT-
HOIIIEHNE K MaTeprajbHOMY TpaBy KaKOro-IuOO rocyaapcTBa,
Me:XAyHapoIHOMY JoroBopy. Takum oOpa3oM, peryisiTuBHOE
BO3/IEHICTBUE Ha OOBEKT OCYILECTBIsieTcs1 Onarojapsi puMeHe-
HUIO KOJJTM3MOHHOW HOPMBI B COYETAHUU C MOCJIEIYIOIIUM TTPU-
MEHEHMEM MAaTepUasIbHbIX HOPM COOTBETCTBYIOUIEW MPABOBOM
CUCTEMBI.

MarepuanbHO-ITpaBOBOM METO/I PEryJIMpOBaHUS Mpearosiara-
€T PEeryJMpoBaHUE IyTEM IPUMEHEHHU, BO-TIEPBBIX, HOPM IpsI-
MOT'O JIECTBUsI, pa3padOTaHHBIX B paMKaxX HAIlMOHAJIBHOW Ipa-
BOBOM CHUCTEMbI UCKJIIOUMTEIBHO C LIEJIbI0 PETryIMPOBAHUS OTHO-
HIeHuit, coctapisonmx npeamer MYII, BO-BTOPbIX, eAMHO00-
pPa3sHBIX HOPM, KOTOpBIE CO3JAI0TCA MYTEM COIVIACOBAHUS BOJIb
roCy1apcTB B (pOpMe MEXIYHAPOIHBIX YHU(PUIIMPOBAHHBIX JO-
TOBOPOB M BIIOCJIEACTBUA MHKOPIOPUPYIOTCSI B HAITMOHAJILHOE
IIPaBO roCyJapCTB-y4aCTHUKOB.

B cuny n. 3 cr. 1186 'K P® matepuasibHO-IIpaBOBOI METO[,
YMEET MPUOPUTET, T. €. €CJIA MEKIYHAPOAHbIN 10roBop PP co-
JEPKUAT MaTepUaIbHO-TIPABOBBIE HOPMBI, TTOJIHOCTBIO PETYJIAPY-
I0I1Ii€ KOHKPETHBIE OTHOLIEHM, TO OIIPEEIeHNE IPUMEHUMOIO
IpaBa Ha OCHOBE KOJUIM3MOHHBIX HOPM HCKJIIOYAETCH.



3. Yaunduxkanusi B
ME3K/IyHAPOJHOM YaCTHOM
npase: NOHATHE, BUAbl, 3SHAUEHUE

VHudukanys npeacrasiser coOoi palvoHaIbBHOE COKpalie-
HME YrCiIa 00bEKTOB OIMHAKOBOTO (DYHKLIMOHAJIBHOTO Ha3Haue-
HUS C LIEJIbIO NMOBIIEHU (P(PEKTUBHOCTH U YHUBEPCAIBHOCTU
IIPaBOBOro perynmupoBanus. [Iponecchl yHu(pUKaMM Ha MHO-
TOCTOPOHHEN OCHOBE HAYMHAIOT akTUBU3MpoBarbcs B MUII B
OCHOBHOM ¢ KoHUa XIX B., BCIEACTBUE YEr0 B €I0 HOPMATUB-
HOM COCTaBE YKOPEHSETCA ellle OJHA Pa3HOBUIHOCTb MATEPUAJIb-
HO-TIPABOBBIX HOPM — €AMHOOOpA3HbIe HOPMBI, CO3/IAHHBIE MEK-
JOYHApOIHBIMU JOTOBOpaMH, cpepa KOTOPBIX B HACTOALIEE Bpe-
Ms CYLECTBEHHO pacIUIMPSETCs 3a CUET BOBJIEUCHUS B HEE BCe
HOBBIX 00J1aCTel ME3K/IyHapOIHOTO SKOHOMHUYECKOTO COTPYIHH-
yecTBa (JM3MHIa, (PaKTOPHBIX ONEPALi, BEKCEIBHBIX OTHOLIE-
HUM, TOPrOBOIO MOCPEAHUYECTBA, OTHOLUIEHUM IO NIEPEBO3KE U
T. 1I.).

Briiensior cieayomye BUAb YHU(PUKALIN:

1) nBYCTOpOHHAA yHM(UKALUA — XapaKTepU3yeTcs HaJu-
YMEeM JBYX YYACTHMKOB, 3aKJIIOYAIOIIUX JIOTOBOP IO OTAENb-
HBIM BorpocaMm. K mpumepy, cylecTByeT ABYCTOPOHHHUE [0-
roBopsl CCCP 00 okazaHuu MpaBOBOM MOMOIIM IO T'PaxkIaH-
CKHUM, CEMEIHBIM U YTOJIOBHBIM JIeJIaM, 3aKJII0YEHHBIE C AI0aHu-



ent (1958 r.), bonrapueii (1957 u 1975 rr.), Benrpueii (1958 r.),
[epmanueii (1957 r.), Kyoou (1984 r.), KHIAP (1957 r.), [Tomnb-
et (1957 r.), Pymbiauent (1958 r.), Boetnamom (1981 r.) u ap.;

2) peruoHasibHasi yHU(PUKAIU sl — HAIIpaBJieHa Ha pa3pelieHne
BOMNPOCOB, BCTAIOIIUX NEepe/l CTPaHAMU PErMOHAILHON T'PYHITH-
POBKH, XapaKTEPUIYIOIUMICS OJTU30CTHIO TEPPUTOPHH, TIOTUTH-
YEeCKOU CHCTEMBbI, CXOIHBIMU MPABOBbBIMU TpaauliusiMu. Harmpu-
Mep, yHuduKaiusl B pamkax EBponenckoro coiosa ocCyIiecTB-
JISIeTCs TOCPEACTBOM MPUHATHASI MHOTOCTOPOHHMX COTJIAIIIEHUM,
koHBeHIMiA. K ux unciy otHocuTCs mpeskie Bcero PumMckasi KoH-
BEHIIMs O MPUMEHEHWH TpaBa K JOTOBOPHBIM 00sI3aTeIbCTBAM
1980 r., bproccenbckasi KOHBEHIIMS O MOJCYIHOCTUA U UCIIOJIHE-
HUM cyneOHbIX pemeHnid 1968 r. (HoBas pemakims 1979 r.),
Bproccenbckas KOHBEHIMS O B3aMMHOM IPU3HAHUKA KOMITAHUU
1968 r., EBponerickast KOHBEHIIMS O TOCYyAapCTBEHHOM UMMYHU-
tete 1972 1.

B pamkax ConpyxecrBa HesaBucumbix ['ocynapcTs 3akimoye-
HO CoryalieHue 0 NMopsIKe pa3pelleHus CIIOPOB, CBA3aHHBIX C
OCYIIECTBJIEHUEM XO3SIUCTBEHHOM AesitesibHOCTH (1992 1.), KoH-
BEHIIMS O PABOBOM MOMOIIIM U MPABOBLIX OTHOIIIEHUSIX IO TPax-
JAHCKHUM, CEMENHBIM U YTONOBHBIM JieniaM (1993 r.);

3) yHuBepcasibHasA YHU(PUKAIUs — UMEET LEJIbI0 pa3peniarb
y3KH€ BOIPOCH], TPeOymollue II00aTbHOTO0 PacCCMOTPEHUS], de-
pe3 npuHsTre koupeH1mi noj arugon OOH, IOHCUTPAJI (Ko-
muccusi OOH 1o mpaBy mexayHapoaHoil Toprosiu), YHUI-
PYA (MexayHapOoaHBI MHCTUTYT YHA(PUKAMKU 4aCTHOTO IIpa-



Ba). [Ipumepom moryt ciyxute Konsenuus OOH o gorosopax
MEXKAyHApOIHOU KyIM-nponaxu toBapos 1980 r., KonseHuus
OOH 00 uCKOBOW JaBHOCTU B MEKAYHAPOIHON KyIUIe-poaaxke
ToBapoB 1974 r., KoHBeH11S O NPeACTaBUTENbCTBE IPU MEXKTY-
HapOJHOM KyIUie-mpoaaxe ToBapoB 1983 r., KonBeHuus o Mex-
QyHapogHoOM (pruHaHCOBOM Jm3uHre 1988 r., KonBeHuus o Mex-
nyHaponHoM ¢aktopunre 1988 r., Kousenuusa JOHCUTPAJI o
ME:KIyHapOIHOM NEPEBOTHOM BEKCENIE M MEk1yHAPOJHOM IpPO-
ctoM Bekcesie 1988 r., KoHBeHIM o nopsiake pa3penieHns uH-
BECTULIMOHHBIX CIIOPOB MEXKAY rOCYIapCTBAMU M MHOCTPAHHBI-
Mu Jmamu 1965 . uT. 1.

YHudukanus npoBoauTCs B OTHOLIEHUHM MaTepUaIbHO-TIpa-
BOBBIX HOPM U MOXET ObITh 3aKOHHOW (HOCUT OOsI3aTeNIbHBIN
XapakTep I BCEX YYaCTHHMKOB, HAIPUMEP MEKAyHAPOIOHbIC
KOHBEHLIMM) M HE3aKOHHOH (T. €. 00OOIIEHHE U TOJKOBAaHUE
00bIYaeB, KOTOPOE HOCHUT [Isl CYOBEKTOB 00s13aTesIbHBIN XapaK-
Tep TOJbKO B Cllyyae, €Clid OHU U3bSBUIU XKEJIaHUE IpHUMe-
HATb K CBOMM ITPABOOTHOIIEHUSM YKa3aHHBIE HOPMBI, HaIlpH-
MEp MEKAyHAPOAHbIE IPAaBUJIA TOJIKOBAHU S TOPrOBBIX TEPMUHOB
(INCOTERMYS)). Yaudukaiys MOKeT OCYIIECTBIATHCS U B pe-
3yJIbTaT€ KOCBEHHOTO BO3AECUCTBUS HA MEXKYHAPOIHOE YaCTHOE
IIPABO PA3JIMYHBIX TOCYyAAPCTB. VIHCTUTYTOM BBICTYHIAIOT AKThI
PEKOMEH/IaTEeJIbHOTO XapaKTepa.

YHuguumpoBaHHble HOPMbI UMEIOT MaTepUasIbHO-IIPAaBOBON
XapakTep, MO IPUANKO-TEXHUYECKUM MPU3HAKAM OTHOPOIHBI C
HOpMaM¥ BHYTPEHHET0 3aKoHogarenbeTBa. [locie tpancgopma-



[N, BRJIIIOYCHU S B HAIIUOHAJIbHYIO ITPABOBYIO CUCTEMY COXPaHSsI-
I0T CBOI0O aBTOHOMHOCTbD.



4. Bzanmoaencramne
MEKAYHAPOJHOT0 MyOJHUYHOI0 U
MezKIYHAPOAHOr0 YaCTHOI0 nMpaBsa

Bonpoc 0 npaBoBoM B3aMOJENCTBUM ME:XAyHAPOIHOIO Iy0-
JIMYHOTO U MEXJyHapOJHOIO YaCTHOTO MpaBa JI0Nroe Bpems sB-
JIsieTCsl AUCKYCCHOHHBIM B I0PUIMYECKON Hayke. Mesk1yHapos-
HOE MPaBO MOHMMAETCs Kak 0coOast cucTeMa IpaBa, peryjmpy-
Io1asi OTHOIIEHUSI MEX/Y BJIACTHBIMHU, CyBEpPEHHbIMU CyObeK-
TaMU MeXyHapOIHbIX OTHOLIEHHI — rocyJjapcTBaMu, rocyjaap-
CTBOIOAOOHBIMU U (UJIM) MPOM3BOAHBIMU OT TOCYAAPCTB 00pa-
30BaHUSIMU (MEXIOCYAapCTBEHHBIMU OpraHu3alusMu) L.

Hekotopble ucciefoBaTesy MojaraioT, YTo MeXyHapoJHOe
YacTHOE TPaBO SIBJISETCS OTPAC/IbI0 MEXIyHapOJHOTO MyOIny-
HOTO IpaBa, T. K. IPOABIAETCA YeTKasl CBA3b UCTOUHUKOB, BEb
TOJIKO TOCPEJCTBOM M3YY€HHUs] MEXKIYHApPOAHBIX [IOrOBOPOB
BO3MOKHO YCTAaHOBUTb COJIEPKaHUE MEKTyHAPOJAHOIO YaCTHOIO
npasa’. Kpome Toro, MexayHapoaHbIil XapakTep MeskIyHapojl-
HOTO YaCTHOTO TpaBa MPOSIBJISETCS 32 CYET TOrO, YTO OHO pe-
TyIMpyeT OTHOILIEHHUS, JIeXKallue B chepe MEXAyHAPOIHOIO XO-

! Kypc mexaynapoanoro npasa: B 7 1. T. 1. [lonsTtue, npenMeT u cucteMa Mexy-
HapopHoro npaBa. M., 1989. C. \9\Jlyxawy x H.H. MexnayHaponHoe rpaso. O6mias
gacte. M., 1996. C. 7.

21 Kpovinoe C.b. MexyHapoaHoe yacTHoe npaso. M., 1959. C. 5-19.



3SIICTBEHHOTO, TOPTOBOTO M I'PaXkJAHCKOTO 000POTA, T. €. BBIXO-
JAIME 32 ITPeJelibl TPaBOIOpAIKa OOHOIO rocyaapersa. Takum
00pa3oM, CXOJCTBO MEXIYHAPOAHOTO YaCTHOTO W MyOJIMYHOrO
npaBa 0OYyCJIOBJIEHO HAJTMYMEM OOIIMX UCTOYHUKOB U HATTMYUEM
VHOCTPAHHOI'O JIEMEHTA.

OnHako HanOosee PacpOCTPAHEHHON SIBIISIETCS APyTrasi TOU-
Ka 3pEHMs, COMIACHO KOTOPOM MEkJIyHAPOJAHOE YaCTHOE IIPAaBO
Npe/ICTaBIsAeT cOOO0W CaMOCTOSITEIbHYIO OTPAac/b HAIMOHAJIBHO-
ro mpasa, T. K. 6onpimmHcTBO HopM MUII npumeHsieTcst Halo-
HQJIBHBIM 3aKOHOJATENIEM, PEAIN3YETCA B PAMKaX HAllMOHAJIBHO-
IO MPABONOPAIKA U TPUMEHSETCS HALIMOHAJIBHBIM CY/IOM.

Hcxons U3 3Toro pasrpaHuveHre MexIyHapOIHOTO MyOsy-
HOTO M YaCTHOT'O ITpaBa MIPOBOAATCA IO CJIEAYIOIIMM OCHOBAHU-
AM:

1) no npeamery — ecnu npeameroMm perynvupoanus MUII
BBICTYTIAIOT YaCTHbIE OTHOILIEHUS], 1aXe eClii CyObeKTaMH ITUX
MIPABOOTHOILIEHU BHICTYTNAIOT FOCYIAPCTBA, TO MTPEIMETOM MEXK-
AYHAPOIHOTO MyOIMYHOrO MPaBa BHICTYMAIOT ITyOIMYHbIE — MEXK-
rOCyJapCTBEHHbIE ITPABOOTHOILIEHUS;

2) o cyObeKTaM — IOMUMO IOCYAapCTB, MEXKAYHAPOIHBIX Op-
raHW3aIui, KOTOpbIe SIBJISIIOTCS CyObEKTaMH MEeXIyHApOJHOTO
nyOnmuaHOro npasa, cyobektamu MUII MoryT BeICTYNaTh rpak-
JJaHE Y OpraHu3allvy;

3) MO0 UCTOYHMKAM — MOMHUMO MEKAYHAPOAHBIX JOrOBOPOB,
BakHenmmm ucrounnkoM MYII gBigercs HalMOHATBHOE 3aK0-
HOZJATEJIbCTBO.



5. UCTOYHMKH MEKAYHAPOHOTIO
YaCTHOIO [pPaBa: MOHATHE U BU/IbI

Hcroynuk npasa — 310 popma BbIpaKE€HUS MpaBa WM Ipa-
BOBOM aKT, IPUHUMAEMbIA COOTBETCTBYIOIIIMMH OPraHaMu C CO-
OJTIofIeHUeM ONpejIeIeHHOM MPOoLeyphl, B YCTAHOBJIEHHOU (DOp-
Me. MexayHapoaHOe 4acTHOE MPAaBO KaK CUCTEMa HOPM Xapak-
TepPU3YETCsl OIPE/ICICHHBIM CBOE0Opa3ueM MCTOYHMKOB TpaBa,
PEryJUpYIOIMX MOANAAAIONIME O] ero IeicTBre OOLIECTBEH-
HbIE OTHOIIIEHUS.

C TOYKM 3peHusi TEOPUU MPABa BbIIEISIOTCS JIEMEHTHI TOHSI-
TSI ICTOYHUKOB, KOTOPBIE CBOMCTBEHHBI M UcToOuyHMKaM MYII:

1) BHEIHAA (pOpMa, T. €. BBIpaKEHUE BOBHE COICPXKAHUA ITpa-
BOBOI HOPMBI;

2) KOHCTPYKTHBHBIU 3JIEMEHT, T. €. IIPUIaHie HOpMe KauecTBa
IIPaBOBOM HOPMBI;

3) BiacTHast 00eCcrieueHHOCTh (DOPMBI BHIpaKEHU s IPaBa, T. €.
CYLIECTBOBaHME T'OCY/IapCTBEHHO-IIPABOBBIX T'APAHTUM IpPUMe-
HEHUs U COOJIONIEHUs] TAHHOTO aKTa MPaBOTBOPYECTBA.

Ommyaiotrcss 0COOEHHOCTH HMCTOYHHKOB MEKIyHAPOIHOTO
YaCTHOTO MPaBa, Takke Kak:

1) IBOMCTBEHHBIN XapaKTEP UCTOUHUKOB, T. €., C OTHOU CTOPO-
HBI, MEKIYHAPOIHbIE IOTOBOPHI, OObIUaH, C IPYroi — HOPMBI Ha-
IIMOHAJILHOTO 3aKOHOIATEILCTBA, CYIeOHON MPAKTUKH U 0ObIYan



OTHEeNIbHOU cTpaHbl. TakuM 00pa3oM, B MEXAyHApPOIHOM YacT-
HOM IIPaBE€ UMEET MECTO COYETAHUE MEKYHAPOIHOIO ¥ BHYTPU-
roCygapCTBEHHOTO MPABOBOIO PETyIMPOBaHUS;

2) HEOIMHAKOBOE 3HAUYEHUE, KOTOPOEe MPUAAETCS Pa3IMUHbIM
VCTOYHMKAM B PAa3HBIX CTPaHaX.

Ncrounnkn MYII noapaznensaorcs Ha BUIBL:

1) MexayHapOIHbIe — MEKAYHaPOIHbIE JOTOBOPbI, MEX1yHa-
pOHbIE 00bIYau, OOIIENPU3HAHHBIE HOPMbI M TIPUHIIMITHI MEXK-
JlyHapOJIHOT'O TIPaBa;

2) HalMOHAJIbHBIE — HAIIMOHAJILHOE 3aKOHOJATEILCTBO, OOBI-
Yau, cyieOHbIe TIperieIeHTHI.



6. Mex1yHapOHbIH
JIOTOBOP KAK UCTOYHMK
ME:K/IyHAPO/JHOI0 YaCTHOIr0 Mpasa

Mesx1yHapOJHbIiA IOTOBOP — 3TO COIVIAIlIEHHE JIByX U Oosee
TOCYJapCTB, YCTAaHABJIMBAIOLLIEE B ONPEIEIEHHBIX OTHOIIEHUAX
npaBa ¥ 00513aHHOCTH 3TUX FOCYAAPCTB. MeXayHapOaHbIe I0TO-
BOPBI YCTAaHABJIMBAIOT OOIIME HOPMBI MEXKIYHAPOIHOTO YaCTHO-
ro mpasa, T. €. MaTepuaibHble HOPMBbI, 00sI3aTeIbHbIE IS BCEX
YYacTBYIOIIMX B JIOTOBOPE TOCYJapcTB, U TaKUM 0Opa3oM Ipe-
OyIpexJaloT BOSHUKHOBEHUE KOJUIM3UI MEX]ly 3aKOHAMH 3THX
roCyIapcTB OO CoAepKaT MpaBwjla pa3pelieHns ITUX KOJUIU-
3UH, T. €. KOJUIN3MOHHBIE HOPMBI.

Buipl Mek1yHapOIHBIX 10TOBOPOB:

1) MHOrOCTOpOHHKE — pErMOHAJIbHAA M YHUBEPCAJIbHAS YHU-
(pykanmsa npeanonaraeT yyactve psjga rocy1apcTs M yCTAHABIIH-
BaeT oOIIMe MpaBuia 1o MPelyCMOTPEHHBIM B JOTOBOPAX BOMPO-
cam;

2) ABYCTOPOHHHME — COIVIAIIEHUS] MEKY JBYMs rOCyJapcTBa-
MU (JOTOBOPHI O ITPABOBOM NOMOILM, KOHCYJIbCKUE KOHBEHIINH,
JOTOBOPBI O TOPrOBJIE U MOPEILIABAHUMN).

B Poccuiickonn ®enepaii COOTHOIIEHUE MEKAyHAPOIHBIX
JOTOBOPOB U BHYTPEHHETO 3aKOHOJATENILCTBA OIpeAesaeTcs I.
4 c1. 15 Koncruryiu P®, B ciity KOTOpOr MeX 1yHAPOIHBIE JO-



TOBOPHI SIBJISIIOTCSI YaCThio MPaBOBOM crctembl Poccuiickoit de-
nepauuu. IIpu 3TOM, €c HOPMBI MEKAYHAPOJHOTO JOroBOpa
YCTaHABJIMBAIOT UHbIE MIPABUJIA, YEM BHYTPEHHEE 3aKOHOJATETb-
CTBO, TO IIPUMEHSAIOTCS HOPMBI MEXIyHApOAHOTO JI0roBopa. Ta-
KM 00pa3oM, B POCCUIICKOM ITpaBe 3aKperieH MPHOPUTET HOPM
ME:KAyHApOIHOIO MpaBa Ha/l HOPMaMH HalIMOHAJIbHOI'O 3aKOHO-
JaTeIbCTBA.

Pa3BrTHE KOHCTUTYLIMOHHBIX NIOJIOKEHUHM MOXXKHO HalTH B OT-
pacieBOM 3aKOHO/ATENbCTBE. B 4aCTHOCTH, IPUOPUTET MEKLY-
HAPOJHOIIPABOBLIX HOPM 3aKperuiseT CT. 7 I'paxkgaHcKoro Ko-
nekca PO, cr. 6 Cemeitnoro koaekca P®. ITo Bompocy o0ocHO-
BaHMS [IPUMEHEHUs HOPM MEXIyHapOJHbIX JOTOBOPOB BHYTPU
CTpaHbl B MEKAYHAPOAHOM YaCTHOM IpaBe pa3padoTaHa Teopus
TpaHCc(pOpMaLMY, CTOPOHHMKM KOTOPOM Ha3bplBAIOT II. 4 cT. 15
Koncruryiun P® Hopmon o tpancgopmarym. CylHOCTh TEO-
pUM COCTOUT B TOM, YTO MEXJYHAPOAHBIE JOTOBOPHI IPUMEHSI-
I0TCS B pe3ynbTare TpaHcopMalyy, T. €. MpeoOpa3oBaHUs UX
B HOPMbI BHYTPEHHET0 3aKOHO/aTebCTBa. be3 Tpancdopmarim
Me:KAyHapOIHO-IPaBOBAsi HOpMa HE UMEET CUJIbI BO BHYTPEHHE!
cpepe.

[Ipu TpaHchopManuy MeXIyHAPOIHBIA JOTOBOP KaK akT
ME:KIyHapOIHOrO ITpaBa OCTaeTcs: (pOpMON IIPABOBOU CBA3M 3a-
KJTIOYMBIIIMX €r0 TOCYJapCTB, U KaXJ0e TOCYIapCTBO OOSI3aHO
o0ecneynTh ero NpUMeHEeHUEe Ha CBOEH TepPUTOPUHM, HO IS 3TO-
ro He0OXOIMMO MPeoOPa30BAHKE Er0 HOPM B IOCY/IAPCTBEHHOE
paBo.



Me:x1yHapOIHBIN JOTOBOP CTAaHOBUTCS JIOroBopom Poccwuii-
ckort denepanuu pu COOIOIEHUH, B YUCIO KOTOPBIX BXOMSAT
YCJIOBUSI:

1) cornacue Poccuiickoit Penepaiiny Ha 005S3aTeIbHOCTD TSI
Hee MEeX/IyHapOIHBIX JIOTOBOPOB, KOTOPOE MOXET ObITh BbIpa-
JKEHO TTyTeM TMOAINKCAHUSI IOTOBOPa, 0OMeHa TJOKyMEHTaMU, CO-
CTaBJISIOIIMMU JIOTOBOP, paTuuKaIuu, YTBepKICHUS, PUHS-
THUsl WIK NPUCOEIUHEHUS K MEXayHapoaHoMy qoroBopy. Coot-
BETCTBYIOIIIEe PellieHe TOJKHO OBITh IPUHATO KOMITETEHTHBIMU
opraHam BiacTd (cT. 11 BeHckor KOHBEHLIMM O MPaBe MEXIy-
HapOJHBIX 10roBopoB 1969 r., ct. 6 denepanpbHOro 3akoHa ot 15
uionisg 1995 r. Ne 101-d3 «O mexayHapoaHbix goroBopax Poc-
cuiickon deneparmm»?);

2) BCTYIUIEHUE MEKAYHAPOOHOIO JOrOBOpPA B 3aKOHHYIO CH-
JIy TOJDKHO TIPOM3OUMTU B MOPSIIKE U CPOKU, MPEAYCMOTPEHHbIE
B JIOTOBOPE WJIM B COIJIAIlIEHUU CTOPOH (CT. 24 BeHCKOUN KOHBEH-
LU O IIPaBE MEXTyHAPOIHBIX JOTOBOPOB).

Oco0o cremyeT OTMETHTh, YTO MpHMeHeHne B Poccuiickoit
depepauyi HOPM MeXkTyHApOJHOTO JIOTOBOPa MPOUCXOAUT Oe3
U3JaHKS KaKMX-JIMOO CrelMalbHBIX aKTOB, pa3penialonx M-
rieMeHTanui?. EAMHCTBEHHBIH aKT, HAIMYME KOTOPOro o0s13a-
TEJILHO B COOTBETCTBHH CO CT. 5 PepepanbHOro 3akoHa «O mex-
JQyHapoaHbIX jaoroBopax Poccuiickonr ®enepain», — 3aKOH O

3 Poccuitckas razeta. 1995. 21 wons.Ne 140.

* Bumenro B.JI. MexayHapomHOE U BHYTPUTOCYIAPCTBEHHOE TPABO: UX COOTHOIIIE-
Hue // MockoBcKui xypHai MexayHapogHoro npasa. 2000. Ne 3. C. 165.



paruduKaiy.

[Mpumepom HaMUMsT OCOOBIX TIPOIIEAYP MOXKET CIYXUTh 3a-
KOHOJaTeIbcTBO psaa crpad CeepHoit EBporibl. B yactHOCTH, B
4. 1 § 95 OcHoHoro 3akoHa PunnsHACKON PecrnyOnuku ycra-
HOBJIEHO: «HOpMBI JOroBOpa M MHBIX MEKyHAPOAHBIX COTJIAIIe-
HMIA, KOTOPBIE 3aTParvBaioT cepy 3aKOHOJATENIbCTBA, BCTYAIOT
B CHJIy IyTE€M MPUHSITUS CTIEIUAIBHOTO 3aKOHA» .

> Mopaynosa M.A. VIMILIEMEHTALIS HOPM MEXIyHAPOIHOIO NPABA U PErHOHAb-
HBIX OpraHM3alliii B HAIIMOHAIBHEIE TIPaBOBEIE cHcTeMb! cTpaH CesepHoil EBpomnst //
Kypnan poccuiickoro npasa. 2002. Ne 5. C. 17.



7. HopmMbl 1 IpUHIMIIBI
MEKAYHAPOJHOI0 NpaBa

B mMexayHaponHou cepe CylecTByIoT, IOMAMO HOPM MEX-
JQYHAPOJHBIX JAOTOBOPOB, OOIIENPU3HAHHBIE HOPMBI M ITPUHIIU-
TIbI, KOTOPBIE KaXk10€ TOCYAapCTBO 00SI3aHO COOMIONATD, 1aXKe ec-
JI OHO HE BBIPA3UJIO CBOETO COrIachsi Ha IOPUIUYECKYI0 00si-
3aTeIbHOCTh MX AJIs1 ceOs1 (MPUHIIMI CyBEPEHUTETa, PABEHCTBA,
JOOPOBOJILHOTO UCTIOJTHEHUSI 00SI3aTeNIbCTB, COOMOACHHS JJOT0-
BOPOB).

B cBsI31 ¢ 9TUM B MEKIyHAPOTHOM YacTHOM IpaBe Oblia pas-
paboraHa Teopus lex mercatoria (OT JiaT. «ITPaBO TOPTOBIIEB») —
ME:KAyHApOIHOE TOProBO€ MpPaBO — 3TO COBOKYITHOCTb HOPM,
000COOJIEHHBIX OT HAIIMOHATBHBIX MPABOBBIX CUCTEM U perja-
MEHTHUPYIOIIMX MEXIyHAapOAHble KOMMepYeckue ornepaiuu. B
3Ty COBOKYITHOCTb BKJIIOYAIOTCS] BCE MEK/1yHAPOJHbIE UCTOYHM-
k1 MUII, B T. 4. 1 001IeNTpu3HAHHBIE HOPMBI U TTPUHITUATIB MEK-
JQyHapogHoro npasa. EnuHoON cucteMbl Mexk1yHapOIHO-TIPaBo-
BbIX IIPUHLIMIIOB HE CYIIECTBYET, KaK M HE CYIIECTBYET YETKO
pa3padOTaHHBIX KPUTEPHEB OIpPEAETICHHs] COCTaBa U COfIepkKa-
HUS 9TUX PUHIMIIOB.

B Hacros1iee BpeMs Me:XyHapOIHbIE HETIPABUTEIbCTBEHHBIE
OpraHM3alluy MPOBOAAT PadOTy MO YHU(PHUKAIIMM HOPM BHE Ha-
[IMOHAJILHOTO TIPaBa, OOBIYHBIX HOPM; M3/1A€TCSI MHOKECTBO pe-



3001, PEKOMEHIAINI, KOJIEKCOB MOBEJCHMS U T. TI.

B 1994 r. MexnyHapoaHbI MHCTUTYT YHU(PUKALIMKA YACTHO-
ro npasa (YIIMIAPYA) B Pume pazpadorai [IpunHiumms mexmay-
HAPOJHbIX KOMMEpUECKHX J10roBopoB. B nmpeamOyie stux [Ipun-
LIMIIOB YCTaHOBJIEHO, YTO OHM MOAJIEkKAT MPUMEHEHMIO, KOIja
CTOPOHBI YCTAaHOBWJIM, YTO X JIOTOBOP OYJET PeryiMpoBaThCs
stumu [IpuHumnamu. B 1o ke Bpemsi HEOOXOAUMO YUYUTHIBATD,
yro [TpuHuIMDBI 0053aTeNbHbI )11 CTOPOH TOJIBKO B TOH Mepe, B
KaKOM 3TO HE 3allpellieH0 UMIIEPATUBHBIMA HOPMaMM BHYTPEH-
HETO MpaBa, MOJICKAIETO NMPUMEHEHUIO BHE 3aBUCUMOCTHU OT
TOr'0, KaKO€ IIPAaBO PETYIUPYET JOrOBOP (@ TaKKEe UMIIEPaTUBHBI-
MU HOpPMaMH I1paBa, PeryJIUpyIoLIEro JOroBop).

[MpuHLMIBL TaKKe MOTYT OBITh MPUMEHEHBI, KOra CTOPOHBI
NPUIIUIY K COIAIIEHUIO, YTO X JOTOBOP OyAeT PeryimpoBaThCs
oOIIMMU IPUHIMIIAMU TpaBa, a Takke lex mercatoria uiv aHa-
JIOTUYHBIMU TONOKEHUsAMU. Takum oOpa3oM, MOXHO C JI0CTa-
TOYHOW YBEPEHHOCTBIO YTBEPKJaTh, 4To [IpMHIIMIIBI peiHa3HA-
YeHbl 11 HanboJsiee IMUPOKOTo MpUMEHEeHHs 6.

K o6mum nonoxkenussm [IpMHIIMIOB OTHOCATCS: MPOBO3IJIA-
IIeHWe MPUHLMIOB CBOOOIBI J0rOBOPA, €ro 00s3aTebHOCTH,
IPaBHJIa O TOM, YTO CTOPOHBI MOT'YT B JIIOOOI MOMEHT OTKa3aTh-
¢ OT npuMeHeHus [IpruHIMINOB, OTCTYNUTH OT HUX WIHA U3Me-

® Bunxosa H.I'. Metomst YHUDUKAIUK paBa MeXIyHAPOIHbIX KOMMEPUYECKUX KOH-
TpakToB // T'ocygapctBo 1 ipaBo. 1998. Ne 7. C. 73-78; Komapos A.C. MexyHapon-
Hasi KoauUKaIys HOpM, OTHOCSIIMXCS K MEXAyHAPOAHBIM KOMMEPYECKHM JIOTOBO-
pam // 3axkon. 1995. Ne 12. C. 94; [lImummeogpgp K. DKcnopr: NpaBo U MpaKTUKA
MeXAyHApoaHOU Toproeiau. M., 1993. C. 62.



HUTD COIEPKaHUE JTIOOOTO U3 UX MOJIOKEHUH. DTO SABJISIETCS elnie
OJIHUM TIOJTBEP:KICHIEeM HeoOs3aTesIbHOrO XapakTepa [TpuHim-
noB. OJTHAKO HEKOTOphIE UMIIEpaTUBHBIEC TOJOXKeHusT [TpuHIm-
TIOB HEe MOT'YT ObITh OTMEHEHbI WJIM U3MEHEHBI, IIOCKOJIbKY OT-
paxaioT camy npupony [IpUHIIMIIOB, a TakXe COOTBETCTBYIOT
UMIIePATUBHBIM ITOJIOKEHUSIM HAITIOHAJIBHOTO TIPaBa HEKOTOPBIX
rocynapctB. [Ipu TonkoBaHvu [TpUHIMITIOB HAIJICKUT yUUThI-
BaTh UX MEX/yHAPOIHBIN XapaKTep U LIeJU, BKJII0Yask HeOOXO/Iu-
MOCTb OOECIIEYHTh eIMHOOOpa3re Py UX MTPUMEHEHHH.

[TpyHIMITEI TaKKe YCTAHABJIMBAIOT, YTO CTOPOHBI OOS3aHBI
JIeViCTBOBATh B COOTBETCTBUU C MPUHATHIMUA B MUPOBOU TIPAKTH-
K€ YECTHOW JIeJIOBOM MPaKTHKON U 100pocoBecTHOCThIO. Bornee
TOrO, CTOPOHBI CBSI3aHbI JIIOOBIM 00bIYaeM, OTHOCUTEILHO KOTO-
POro OHU TOTOBOPUJIKICH, Y TPAKTUKOM, KOTOPYIO OHU YCTAaHOBH-
JI B CBOMX B3aMMOOTHOIIICHUSIX.



8. Me:xayHapoaHble 00bIuan

MesxayHapoqHbIi 00bIYail — 3TO MPABWJIO TIOBEACHH S, KOTO-
poe sIBJIsieTCsl OOIIUM JJTsl BCEX WJIM OOJBIIMHCTBA TOCYJapCTB,
MPUHUMAIOIIUX YYaCTHE B MEXKIyHAPOOHOM TOPrOBJIE, WU IS
CTpaH, CBA3AHHBIX C JAHHBIM CIIOPHBIM MTPAaBOOTHOILIEHUEM.

MesxayHapoaHble 0ObIlYan MPU3HAIOTCS B KAYeCTBE UCTOYHU-
Ka IpaBa, Jake eCJI OHU He 3a(pUKCUPOBAHbBI B KAKUX-JTHOO aK-
TaX, UCXOJSAIIMX OT TOCYJaPCTBEHHOM BJIACTH.

MesxayHapoqHbIi 0ObIYaid JOIKEH OTBeUaTh TAKUM MPU3HA-
KaM, Kak:

1) IMMTENBHOCTD CYIIECTBOBAHUS;

2) yCTOMYHBOCTD B ITPAKTHKE;

3) nmpu3HaHWe rOCyIapCTBaMU 3TOTO IMpaBWia MOBEJICHUS B
KavyecTBe 00I11e00s13aTeIbHON HOPMBI.

CymiecTByI0T 0071aCTH, TJIe 00bIYanu 3aHUMAIOT 0CO00e MECTO,
T. K. TPQAUIIMOHHO TH OTHOIICHUS PEryIHMPOBATICH OOBIYHBIM
MpaBOM, — 3TO MEKyHapoJHasi TOProBJjsi, MOpEIUIaBaHUE, Kpe-
JUTHO-PacUeTHbIE OTHOILIEHUSI.

CTOpOHBI JOrOBOPa MOTYT OBITh CBSI3aHBI OOBIYAEM, KOTOPBIT
IIMPOKO M3BECTEeH JMOO O MPUMEHEHUH KOTOPOTO OHU JIOTOBO-
PWIKCH.

B Poccutiickoii ®enepariiy oOblyai Takke MpU3HAETCS UCTOY-
HUKOM MpaBa. B cootBerctBum co cr. 7 'K P® nox obbruasvu
JIeJIOBOr0 000POTA MOHUMAIOT CIIOKUBIIIEECS], IIMPOKO IPUMEHSI-



eMoe B KaKOH-TO0 00JIaCTH ITPe I PUHIMATEIbCKOM IeSITeTbHO-
CTU IPABWJIO MOBEAEHUS, HE MPEAYCMOTPEHHOE 3aKOHOAATE b-
CTBOM, HE3aBHCUMO OT TOTO, 3a(PUKCUPOBAHO OHO B KAKOM-JTHOO0
JOKYMEHTE WU HeT.

OcobeHHocTb TTpuMeHeHus1 00bryaeB B Poccuiickoit denepa-
I COCTOUT B TOM, YTO OOBIYaN PACCMATPUBAIOTCS KaK CPE/ICTBO
BOCIIOJTHEHHM S ITpooOena B 3akoHojatesbeTBe. Cratbs 421 'K PO
YCTaHABJIMBAET YPOBHU MPABOBOTO PETyIMPOBAHMS: UMIIEPATHB-
HbIe HOPMBI, TIOTOBOPHBIE YCJIOBUSI, 3aT€M JAUCTIO3UTHBHBIE HOP-
MBI, U JIUIIb PU OTCYTCTBUU 3aKOHOATEIbHOTO PEryIMpOBaHMS
NIPUMEHSTIOTCSI 00bIYau JiesoBoro ooopora. [1Ipu aTom B 3apyoex-
HBIX CTpaHax oObIYall paccMaTpUBAETCs MPEUMYIIECTBEHHO Kak
JIOTOBOPHOE YCJIOBHE.

Ocoboe mMecTo B psijly MEKIyHApPOIHBIX OObIYaeB 3aHMMA-
10T JIOKyMEHTBl MEKAYHAPOIHBIX OPraHU3alvii, B KOTOPHIX KO-
IUUIMPOBAHBI, YHU(UIIMPOBAHBI MEXIyHAPOIHbIE OOBIYaH, —
Mesx1yHapoqHble TTPaBUIIa TOJKOBAHUSI TOPTOBBIX TEPMHHOB —
INCOTERMS, YHuduumpoBaHHsle IpaBuja 1y JOKyMEHTap-
HBIX aKKPETUTUBOB.

CylIHOCTb 9TUX JOKYMEHTOB HE CBOIUTCSI HU K OOBIYasiM, HU
K 00IIuM ycsioBusiM goroBopa. Vx crieruguka cocTout B criey-
IOLIEM:

1) JIOKyMEHTBI UCXOAST OT MEXTYHAPOJAHBIX OPraHU3AIIHIA;

2) popMUpYIOTCS HAa OCHOBE OOBIYHBIX HOPM, T. €. CJIOXKHUB-
IIeVCS TPAKTUKH;

3) MexyHapOgHAasl OPraHM3aLKs MOXKET BHOCUTD B 3THU JIOKY-



MEHTbI He TIPUMEHSBIIUECs] paHee TOJIOKEHHsI, UCTIOIb30BaHUE
KOTOPBIX OyJIeT BIHATH Ha PAKTUKY MEKTyHAPOIHON TOPrOBJIH;

4) B yKa3aHHBIX JOKYMEHTaX MPSIMO YCTAHOBJIEHO, YTO OHU
UMeloT (PaKyJIbTaTUBHBIN XapakTep U MPUMEHSIIOTCS MPU HaJU-
YHU CCBUIKM Ha HUX B JIOTOBOPE, XOTSI HA IPAKTUKE HEPEJIKH CITy-
Yyau MpUMEHEHHsI UX 1 Oe3 TaKOH CChUIKU.

Ot 00OblYaeB cliefyeT OTINYaTh OOBIKHOBEHHUS! — 3TO MPaBH-
J1a TIOBe/IEHHM I, CJIOKHBIIMECS] B KAKOK-TMO0 cpepe mpenpuHu-
MateIbCKOW JeATeIbHOCTU (00blYau MOPCKHMX TOPTOB, TEPMU-
HBI 0aHKOBCKOTO 000poTa). OOBIKHOBEHHS HE UMEIOT BCEOOIIEro
MPU3HAHUS U HE PACCMATPHUBAIOTCS B KAYECTBE UCTOYHUKOB Ipa-
Ba, a MPUHUMAIOTCSI BO BHUMaHUsI TIPU TOJKOBAaHUH JJOrOBOpA.
Hanuuue u coneprkanre OObIKHOBEHHS TOKA3bIBAIOTCS Kak (pak-
ThI, STUM OOBIKHOBEHHSI OTIMYAIOTCSI OT 0ObryaeB. Kpome Toro,
00BbIYail CAHKIIMOHUPOBAH rOCY/IApPCTBOM, & OOBIKHOBEHUSI CYJ1 HE
00s13aH 3HATh.

[Mocnennee Bpems pojib OOBIKHOBEHHUsI IOCTOSTHHO BO3pAacTa-
eT, T. K. BO BHEITHEIKOHOMHUECKON cepe, B TOProBoMm 000-
poTe MpeANpPUHUMATEIH, 3aHUMAIOIIHECsT KAKOU-TTOO0 JesITe Tb-
HOCTBIO, BCTYMAIOT B COIO3bI, ACCOIMAIMU U CO3/IAI0T CBOU COO-
CTBEHHBIE CBOJIbI [TPABUII, IIPABUJIA TIOBEICHUST WU KOJICKChI 9T~
KU TTOBEJICHUS1, KOTOPBIE JOBOISTCS IO BCEOOIIEro CBE/ICHUSI.



9. HannoHaibHO€E 3aKOHOAATEJIbCTBO
1 Me:KIyHApOJHOe YacTHOe IMPaBo

BaxxHeHmmM NCTOYHUKOM B 00J1aCTH MEX TyHAPOIHOTO YacT-
Horo npaBa siBnsercst Koncrurtyus PO (nmpuHsTa Ha BceHapoj-
HOM rosiocoBanuu 12 nexadpst 1993 r.). B Koncrutyimu npeny-
CMOTpEHA ClielaJIbHAs 1JIaBa, MOCBSIIEHHAs! BHEILHEH MOJIUTH-
Ke rocyaapcrba. Psj nonoxenuit KoHCTUTYIIMM Kacaetcs Mex-
JQYHAPOJIHOTIO MpaBa U MekIyHapOJHbIX JOrOBOPOB (0 100poco-
BECTHOM BBITIOJIHEHUU 0013aTeJIbCTB, OOIIENTPU3HAHHBIX PUH-
LIUIIOB U HOPM MEX TyHAPOIHOTO TpaBa, O MeX/IyHAPOIHBIX HOP-
Max, OTHOCSIIIMXCS K IIPaBaM YeJIOBEKa).

Baxneiinee 3Ha4eHue AJ1s1 MEXyHAPOAHOTO YaCTHOIO Ipa-
Ba UMEIOT KOIU(PUIIMPOBAHHBIE aKThl — 3TO MPEkKAE BCEro Tpe-
Ths1 YacTh ['K P®, conepxaniass HOpMbl MEXAYHAPOJHOTO YaCT-
HOT'O TIpaBa Kak 1Mo OOIIMM, TaK U TIO CHEIUaILHBIM BOITPOCAM:
OCHOBaHUSI MIPUMEHEHUs] MHOCTPAHHOTO MpaBa; YCTaHOBJIEHUE
COZIEp’KaHMsI MHOCTPAHHOI'O IPaBa; OrPAHUYEHUS] TPUMEHEHUS
MHOCTPAHHOTO TpaBa; MCKOBas TaBHOCTh; MPABOCIIOCOOHOCTD
U JIeeCriOCOOHOCTh MHOCTPAHHBIX TPaXIaH W JIAIl 0e3 Tpax-
JAHCTBA; MPABOCMOCOOHOCTh MHOCTPAHHBIX IOPUANUYECKUX JIMII;
OTBETHbIE OTPaHUYEHUS MPABOCIOCOOHOCTH; 3alUTa JMYHBIX
HEUMYIIIECTBEHHBIX TPaB; MPaBO COOCTBEHHOCTH; CIEIKU U JI0-
BEPEHHOCTD; 0053aTeIbCTBA N0 BHEITHESKOHOMHYECKUM CJIeNI-



KaM; 00s13aTeNIbCTBA BCIIE/ICTBUE MPUUNHEHUs Bpe/ia; HEOCHOBA-
TeJIbHOE 0OOoTaIlleHNe; HACTIEACTBEHHOE TIPABO; MEX TyHAPOIHbIC
JqoroBopbl. [IoMUMO 3TOro, HOPMbI MEXYHAPOJAHOIO YaCTHOIO
nipaBa 3akperuieHbl B CemeriHoM konekce PO (pazaen VII), I'TIK
P® (pazpen V, VI), ApourpaxHOM MpoIecCyalbHOM KOfieKce
P® (paznen V), Bo3nymnHom konekce PP, TamokeHHOM KOJEK-
ce POD.

Konekc ToproBoro mopermaBanusi PP Ttakxe peryaupyer
HEKOTOPBIE BOIPOCH MEX/TyHAPOIHOTO YaCTHOIO MpaBa — MpHU-
MEHEHUE MTPaBUJI KOJIEKCA U IPABWII HHOCTPAHHOTO MpaBa, Mopsi-
JIOK BKJIIOUEHHSI B JOTOBOPBI YCIIOBUM O IPUMEHEHUY UHOCTPAH-
HBIX 3aKOHOB 1 00BIYa€B TOPrOBOrO MOpEIIaBaHu 1, MOPSIIOK 3a-
KJIIOUEHUSI COIIAlIeHus] O MepeAaye CIOpPOB C MHOCTPAHHBIMU
rpax/aHaMy WJIM OPraHU3alisIMA Ha pACCMOTPEHUE MHOCTPAH-
HOT'O Cy/a WK apOuTpaxa, MprUMeHEeHUe TTPaBU MEeX1yHapO/I-
HBIX JJOTOBOPOB U .

B OcnoBax 3akoHoparenbctBa P® o Hotapuare 1993 r. onpe-
JEJISI0TCS HOTapyaJibHbIE IEUCTBUSL, COBEPIIIAEMbIE KOHCYJIbCKHU-
MU yupexaeHusmu P®, peraorcss BOmpockl IPUMEHEHUs] MTHO-
CTPaHHOIO IpaBa IMPU COBEPUICHUM HOTAPUAIIbHBIX JIECTBUN;
PEryJIMpPYIOTCS BOIPOCHl MPUHSTUSL HOTAPUYCOM JIOKYMEHTOB,
COCTaBJICHHBIX 32 IPaHUIIEH, 00eCTIeUeHUs IOKA3aTeNIbCTB, TPe-
OyIoIIMXCs 17151 BEIGHUSI JIeJ1 B OpraHax JPYrux rocyaapcrb.

B Poccun ObuT IPUHSAT PsiZi 3aKOHOB, HEMOCPEICTBEHHO OT-
HOCSIIIUXCS K 00JIACTH PEryJIMPOBAHUS BHEIITHEIKOHOMUYIECKON
Y UHBECTUIIMOHHOU JeATeNbHOCTA — PeepaabHbld 3aKOH OT 9



uonsa 1999 r. Ne 160-®3 «O0 MHOCTPaHHBIX WHBECTHIIUSX B
P®» (c m3m. u jom. ot 21 mapra, 25 uions 2002 r., 8 nexabps
2003 r.), Penepanbubiii 3akoH OT 13 okTs6pst 1995 1. Ne 157-
®3 «O rocynapcTBEHHOM PETYJIMPOBAHMU BHETHETOPIOBOM Jie-
SATeJIbHOCTU» (C u3M. U gon. ot 8 uwonsa 1997 r., 10 despans
1999 r.), ®enepanphbiii 3akoH oT 10 gexkadps 2003 r. Ne 173-
®3 «O BaIIOTHOM PEryJIMpOBaHUM U BATIOTHOM KOHTPOJIE».

Psan nonoxeHnii MeXAyHapOAHOTO YacTHOIO IpaBa COAEp-
xutcs B 3akoHe PO ot 7 uionsg 1993 1. Ne 5338-1 «O mexny-
HAPOIHOM KOMMEPYECKOM apOUTpaxke». 3aKOH perympyeT BO-
MIPOCHI, Kacalommuyecs: apOMTPakHbIX OTHOIIEHUH, ONpeae/IeHHs
COCTaBa TPETEUCKOTO Cya, €ro KOMIIETEHLIMH, OPSAAKA BEJCHUS
pa3OuparenbCTBa, MPU3HAHUS U TIPUBE/ICHNS B UCTIOJTHEHHE ap-
OUTPaKHBIX PEIICHHA.

Hopmbl MeXIyHapOIHOrO YacTHOTO TpaBa 3aKperyieHbl U B
psizie 3aKOHOB 00111ero xapakrepa: 3akoHe PO ot 29 mas 1992 1.
No 2872-1 «O 3anore», 3akoHe P® or 21 despans 1992 r.
Ne 2395-1 «O weapax» (B pen. ot 3 mapra 1995 .) (¢ u3m. u gor.
ot 10 depana 1999 r., 2 ausapsa 2000 r., 14 mas, 8 aBrycra
2001 r., 29 masa 2002 r., 6 uong 2003 r.), [TlatenTHOM 3aKOHE
P® ot 23 centsaopsa 1992 r. Ne 3517-1 (¢ usm. u gom. ot 27 ae-
ka6ps 2000 r., 30 nexadps 2001 r., 24 nexkadps 2002 1., 7 ¢eB-
pans 2003 r.), 3akone P® ot 23 centsaops 1992 r. Ne 3520-1
«O TOBapHBIX 3HAKAX, 3HAKaX 0OCTY:KUBAHUS 1 HAUMEHOBAHUSIX
MECT TTPOMCXOKICHHUS TOBApOB» (C M3M. U JIOIL. OT 27 nekadps
2000 r., 30 mexaops 2001 r., 11, 24 nekadps 2002 r.), 3akoHe



P® ot 9 uionst 1993 1. Ne 5351-1 «O06 aBTOPCKOM MpaBe U CMEX-
HBIX MpaBax» (C U3M. U Jo1. oT 19 uons 1995 r.) u apyrux 3a-
KOHOJATEJIbHbIX aKTaX.

Heob6xoaumo oOpaTtuTh BHUMaHUE Ha TO, YTO, B OTJIMYUE OT
Poccuu, B HEKOTOPBIX CTpaHax, Harpumep, B ABctpuu, BeHrpuu,
Bemukoopuranum, Utamum, [omeme, Pymbianu, Yexun, [Beii-
LAPUM TIPUHSATHI CIIENMAJIbHBIE 3aKOHBI [0 BOITPOCAM MEXTyHa-
POZIHOTO YacCTHOro mpasa. B 1pyrux crpaHax HOpMblI MEXAyHa-
POZIHO-YACTHOTO XapaKTepa 3aKpPErUIeHbl B IPAXKIAHCKUX KOJIEK-
cax (I'epmanus, ®panuus).



10. CyneOHbIi NIpeneaeHT
B Ka4eCTBe HCTOYHHKA
MEKIYHAPOHOT0 YacTHOI0 mpaBa

CyneOHbIi TIperie/IeHT — 3TO BHIHECEHHOE CY/IOM pellieHUe T10
KOHKPETHOMY JieJTy, 0O0CHOBaHHE KOTOPOTO CTAHOBUTCS MTPaBH-
JIoM, 00sI3aTeNIBbHBIM TSI BCEX CYJOB TOM JK€ WM HIKECTOSIIEH
WHCTAHIIMY TIPA PACCMOTPEHUN aHAJIOTUIHBIX JIET.

CyneOHBI TIPElieNeHT SIBSETCS] ICTOYHUKOM TIpaBa B CTpa-
HaxX aHIIOCAKCOHCKOW CHCTEMBI — CHCTEMBI OOIIEero IpaBa
(common law), pacripoctpanenHol B BenmmkoOpuranvu, Mpnas-
muu, CIOA, Kanane, Muouu, Ascrpasiuu, FOAP.

B rocygapctBax KOHTMHEHTAIBHOW MPABOBOW CHUCTEMBI CY-
neOHasi MpaKkTHKa UMeeT 3HaUeHHe [Is pellieHHsI BOIIPOCOB TIpa-
BOIIPUMEHHUTEILHOTO MOPSIIKA: BOCIIOTHEHHE TPOOEIOB B 3aKO-
HOJATeNIbCTBE, MPU3HAHKE 00bIYaeB, TONKOBAHUE 3aKOHOB. B oT-
JIM4Ke OT CyIeOHOTO Tpelie/ieHTa, CyaeOHas MPaKTUKa — 3TO pe-
3yJIBTAT CYJeOHON MPaBONPHUMEHUTEIBHON JesATeTbHOCTH, KOTO-
pasi He SIBJISIETCS] HICTOYHUKOM TPaBa.

B Poccum cyneOnast mpakTika BooOIIe He pacCMaTpUBaeTCs B
KavecTBe uctouHmka npasa. Cyn B Poccun He co3aaeT npaBoBbIX
HOPM, TI03TOMY Cy/ieOHas IPAKTHKA HEe SIBISETCS M UCTOUHUKOM
Me kK JyHApOIHOTO YaCTHOTO MPaBa.

OnHako B 00J1aCTH MEKIyHAPOTHOTO YaCTHOTO TpaBa OOJib-



IIyI0 POJIb UTPAIOT CyJAeOHBbIE aKThl BBICIIMX CyIE€OHBIX MHCTAH-
i PO (Koncturymmonnoro Cyna P®, Briciero Apoutpak-
Horo Cyna P®, BepxoBHoro Cyna P®), koTtopble pa3bsCHAIOT,
TOJIKYIOT TMOJIOKEHNsI HOPMAaTUBHBIX aKTOB, a Takke 0000IIaoT
IIPABOIIPUMEHUTEIIBHYIO IIPAKTUKY.



11. ITousaTHE KOJNJIN3UN

OTpacny HalMOHAJIBHOTO TpaBa (IpaxJaHCKoe, CeMenHoe,
TPYIOBOE MPABO) UMEIOT JIEJI0 C OTHOCUTEIBHO MPOCTHIMU CHUTY-
alMsIMU, B KOTOPBIX JOCTATOUYHO HAWTH HOPMBI HALIMOHAJILHOTO
1paBa, peryJmpyoliue COOTBETCTRYIONIME noyoxkeHus. Eciu xe
STU OTHOUIEHUSI CBS3aHbI C HECKOJIbKUMU MPABOBBIMH CHUCTEMA-
MH, TO BO3HUKAET MpodiemMa BriOopa npasa, T. €. mpodiiema pas-
I'pPaHUYEHHs] KOMIIETEHLIUM Pa3JIMYHbIX MTPaBOBBIX cucteM. [1pa-
BOBbIE CHUCTEMbI CTAJIKMBAIOTCS MEXIy cOOOM, MOpoXkaas BO3-
HUKHOBEHHE KOJUIM3UI WM KOH(IIMKTA 3aKOHOB.

BO3HMKHOBEHMIO KOJUTM3UI CIIOCOOCTBYET TaKkKe BOSIKOE
JEWCTBYE 3aKOHOB KaJI0r0 rocy1apcTBa:

1) TeppuTOpUaIbHOE — 3aKOHBI AEUCTBYIOT Ha BCEW TEPPUTO-
UM FOCYAAapCTBA MO OTHOIIEHHUIO KO BCEM JIMIIAM, HAXOSIIIMMCS
Ha 9TOU TEPPUTOPUHU, HE3aBUCHMO OT I'PaKIAHCTBA;

2) 3KCTEPPUTOPUAILHOE — 3aKOHBI JIEUCTBYIOT B OTHOIIICHUA
Jaske TeX JIUI] JaHHOTO roCyIapCTBa, KOTOPbIe HAXOASITCS 3a Ipa-
Huied. Hanpumep, mpaBoBoii cTaTtyc I0pUAXYECKUX JIHIL OTpe-
JeJISIeTCsl TI0 POCCUACKOMY TIPaBy.

Briiensior cieayomye BUIbl KOTU3HIA:

1) MexayHaponHbie;

2) BHYTPEHHUE:

a) MUHTEPJIOKAJIbHBIE — BO3HUKAIOT, KOTIa TEPPUTOPHUSI TOCY-
JapcTBa pasjelieHa Ha aIMUHUCTPATUBHbIE €JUHULIBI, B KaKI01



U3 KOTOPbIX JEUCTBYET CBOE 3aKOHOAATEIbCTBO. OHM XapaKTep-
HBI 1151 CTpaH ¢ ¢epeparuBHbIM ycrporictBoM (Poccns, CIIIA);

0) MHTEepIepCOHAJIbHBIE — BO3HUKAIOT B TEX CTpaHaXx, Ije Jeu-
CTBYIOT 000COOJIEHHbIE HOPMBI /1JIsl OIpeAesIeHHON KaTeropuu
JIWILI, BHIEIISIEMBIX JTMOO TIO PETUTMO3HON MPUHAIEKHOCTH, JIU-
00 MO MPUHAJIC)KHOCTH K TOW VJTU MHOW ITUBIJTU3AIIVN;

B) MHTEPTEMIIOpAJIbHBIE — BO3HUKAIOT, KOIJa KOJUIM3UOHHAS
HOpMa OTChLJIAE€T K MIHOCTPAHHOMY MpPaBy, B KOTOPOM IO JIaHHO-
My BOITPOCY CYILIECTBYET ABa 3aKOHA, U3/IaHHBIX B PA3HOE BPEMSI.

Crniocobamu pa3pelneHus1 KOJUTU3UH SIBIISIIOTCS:

1) yHudukanus — npegynpexaaet nosiBjeHue KOJUTU3UA;

2) KOJJIM3UOHHBIA CHOCOO — MpeArnoaraeT HaJuuue YHU-
(py1MpOBaHHBIX MEXYHAPOIHBIX WM HAlMOHAIBHBIX HOpM. K
npumepy, cr. 1188 I'K PP npenycmarpusaer, 4to ecnu nopje-
’KUAT MPUMEHEHMIO IPaBO CTPaHbl, B KOTOPOH JIEHCTBYET HECKOJIb-
KO IIPaBOBBIX CUCTEM, TO IIPUMEHSIETCS [IPABOBasi CUCTEMA, OIIPe-
JieJIeHHasi B COOTBETCTBUM C MPABOM ToM cTpaHbl. Eciu onpene-
JIMTH 3TO HEBO3MOKHO, TO NPUMEHSETCA MPaBOBas CUCTEMA, C
KOTOPOM 3TO OTHOLIEHUE HanOoJjIee TECHO CBSI3aHO.

B mexIyHapoqHOU NpaKkTUKe HEPEAKHU CIydau, Korga cyob-
€KThl BHEIIIHESKOHOMUYECKUX OTHOILLEHUI U UHbIE YYaCTHUKHU
IPakJAHCKOTO 000pOTa HAMEPEHHO CO3/IAI0T HJIH CIIOCOOCTBYIOT
BO3HUKHOBEHHIO CUTYaIIH, TpeOyIoliel MpuMeHeHHs KOJUTU3H-
OHHOW HOPMBI, MTO3BOJIAIONIEN UCIOIL30BaTh 00JIee BHITOAHBIN U
yIOOHBIN /11 OPraHU3aTopa STOM aKIUK 3aKOH JIPYTrOW CTPaHbI
(00Ox0[1 3aKOHA).



CyliiecTByeT HECKOJIbKO BAPUAHTOB peakIuu roCydapcTBa Ha
00X0/1 3aKOHa!

1) mombiTKa 00X0/1a 3aKOHA M €€ TOCJECTBUS MPU3HAIOTCS
IOpPUIMYECKU HUYTOKHBIMU U BJIEKYT CTPOTrO€ HaKa3aHHUE BILIOTh
JI0 YTOJIOBHOTO (HE3aKOHHBIHM BBIBO3 BATIOTHI ITyTEM 3aKJIIOUEHU S
MHUMBIX CJIEJIOK);

2) monbITKa 00X0/1a 3aKOHA MTPEeCeKaeTCsl U HaKa3bIBaeTCs rO-
CYIapCTBOM, OJTHAKO MOCJECTBUSI 00XO/1a 3aKOHA MPU3HAIOTCS
UMEIOIIVMMU I0PUANYECKYIO CUTTY;

3) mombiTKa 00X0Ja 3aKOHA HE TIPU3HAETCS HapyITIeHueM 1 He
KapaeTcsl, HO MOCTeCTBUSI 00X0/1a IOPUAUUYECKON CHITbI HE MMe-
10T ((PUKTUBHBINA OpaK);

4) rocyaapcTBO HEUTPAILHO OTHOCUTCS K OOXO/y 3aKOHa;

5) rocymapctBo moompsieT 00Xo 3aKoHa (HyKJakolmecs: B
paboyeri cuiie rocygapcTBa (paKTHUECKH MOOMIPSIIOT HeJlerasib-
HBIW BbE3[l, NEATEIbHOCTh MHOCTPAHHBIX (PUPM B O(PPIIOPHBIX
30Hax).



12. IlonsiTue U CTPYKTYpa
KOJUIN3UOHHBIX HOPM

KosmmsnoHnHas HopMa — 3T0 HOpMa, OIpejessas, Kakoe
MPaBO JOJKHO MPUMEHSITbCS K OTHOIIEHUSM, BOZHUKAIOIIUM
B YCJIOBHUSIX MEXIYHApOAHOTO OOILEHUs], KOrla Ha Peryarpo-
BaHUE TAKUX OTHOIIEHUMN MOXET MPETeHJOBaTh MPABOMOPSIOK
HECKOJIbKUX CTPaH U HEOOXOOUMO Pa3peliuTh BO3HUKAIOIIYIO
KOJUTM3UIO, TIOMYUHSISI OTHOIIEHUSI C MHOCTPAHHBIM 3JIeMEHTOM
IIpaBy ONPEIEJIEHHON CTPAHBI.

KomnusnonHast HopMa, Kak MpaBUJIo, OTIPABJISIET PABOIPU-
MEHUTENSI K MaTepUaibHbIM HOPMaM COOTBETCTBYIOIIEH MPaBo-
BOIl CUCTEMBI, camMa TP STOM He peltiasi 1o CYIIEeCTBY peryupy-
€MOe MPAaBOOTHOLIEHUE. B CBA3M ¢ 3TUM CTaHOBUTCS SICHO, YTO
MOCKOJIbKY KOJUTU3MOHHAS HOPMa SIBJISIETCSI HOPMOM OTCBUIOYHO-
r0 XapakTepa, TO €10 MOKHO PYKOBOACTBOBATLCS TOJIBKO BMECTE
C KaKUMU-JTUOO MaTepraIbHO-TTPABOBBIMA HOPMaMU, K KOTOPHIM
oHa orcbuiaeT. [lo HecMOTpsA Ha TO YTO 3Ta HOpMa JIUIIb YKa-
3bIBA€T, 3AKOHbI KAKOH CTPaHBbI MOJJIeKaT TPUMEHEHUIO, €€ POJIb
HE CTOUT HEJOOIIEHUBATh, Bellb BMECTE C MAaTepPUaTbHO-TIPABO-
BOIl HOPMOM, K KOTOPOW OHa OTChUIAET, KOJUTM3UOHHAs HOpMa
BBIPAXAET OINPEJEJICHHOE TIPABUJIO MTOBEIEHUS ISl YYACTHUKOB
rpakIaHCKOTro 000poTa.

KosutnznoHHble HOPMBI SIBJISIOTCSI HAMOOJIee CII0KHBIMU HOP-



MaMH, KOTOpbIE TPUMEHSIIOTCS B MEKJyHAPOJHOM YaCTHOM ITpa-
Be. B CTPYyKTYpy KOJUIM3MOHHOW HOPMBI BXOJISIT JIBA SJIEMEHTA:
00beM U npuBs3ka. O0beM KOJUIM3MOHHON HOPMbI YKa3bIBAaeT Ha
OTHOIIIEHU S TPaKAaHCKO-TIPABOBOTO XapaKTepa, K KOTOPhIM 3Ta
HOpMa IMPUMEHSIETCs, a TPUBSI3KA —ITO YKa3aHUe Ha 3aKOH (ITpa-
BOBYIO CHUCTEMY), KOTOPBIN MOJICKUT MPUMEHEHHIO K JIAHHOMY
BUJ1y OTHOIIIEHHH. TaK, B KOJUIM3UOHHON HOPME «OTHOIIIEHHS IO
HACJIE[IOBAHUIO OTPeNesIsioTCs 10 MpaBy CTPaHbl, T/ HAC/IeN0-
JlaTeJib UMeJI MIOCTOSTHHOE MECTO JKUTEIbCTBa» (CT. 1224 'K P®)
00beM HOpPMBI 0003HAYAETCS CIIOBAMU «OTHOIIICHUSI TT0 HACJIe-
JIOBAHMIO», 4 ee MPUBSI3KA BHIPAKAETCS B KPUTEPUH TTOCIIEHETO
MIOCTOSTHHOTO MeCTa XKUTeJIbCTBA Haclenoaatens. B apyroi kom-
JIM3UOHHOW HOPME «T'paXkJIaHCKasl 1eeCrioCOOHOCTh (PU3HUECKO-
IO JIMLA ONPEAEIISIETCS €ro JMYHBIM 3aKOHOM>» (CcT. 1197 'K P®)
00bEeM U MPHUBSI3KY HOPMBI COCTABJISIIOT COOTBETCTBEHHO YKa3a-
HUS HA TPAXKJAHCKYIO 1eeCTIOCOOHOCTb (PU3UYECKOTO JIUIA U €r0
JINYHBIN 3aKOH.

O6beM KOJUTM3MOHHOW HOPMBI OTPaXkaeT TO MHOTrOOOpasue
OOINECTBEHHBIX OTHOIIIEHUI, KOTOPOE BO3HHMKAeT B Ipoliecce
ME>XAyHAPOIHBIX KOHTAKTOB IPAXJIaH 1 IOPUIUUECKUX JIUIL. DTU
OTHOIIIEHUSI HEBO3MOXHO TMOJAYMHUTH JEUCTBUIO JIUIIH OTPaHU-
YEHHOT'0 YMCJIa KOJUTM3UOHHBIX HOPM, OHU HYXAatoTcs B audde-
PEHITMAIIY C yUeTOM cpepbl UX JEHCTBUS, KOTOPYIO OMpe/Ieis-
eT 00beM KOJTM3MOHHOU HOpMBL. Kak mpaBuio, o0beM KOJLIH-
3MOHHOW HOPMBI OTIpe/IeNIeTCsl MOCPECTBOM U30PaHUsT OJJHOTO
U3 UHCTUTYTOB I'PaXIAHCKOTO TpaBa (TpakjiaHe, I0puandecKre



JIMIIa, COOCTBEHHOCTh M IHBIE BEIIIHBIE MPaBa, JIOTOBOPHI ¥ KX OT-
JeJIbHBIC BH[IBI, BHEIOTOBOPHBIE 00s3aTeNIbCTBA, HACIIEIOBAHUE
U T. /1.), CEMelHOro npasa (Opak, Oreka, YChIHOBJIEHHE) U T. II.
[TocTeneHHO B 3TOH cucTEMe MOSIBIISIOTCS HOBbIE MPABOBbIE MH-
CTUTYTbI, OOYCIIOBJICHHBIE PA3BUTHEM MEXTyHAPOIHOTO 000pO-
Ta, HAIPUMEP UHTEJUIEKTYaJIbHAs COOCTBEHHOCTbD, WJIM TIOTPeO-
HOCTSIMH CO3JIaHHSI OCOOOTO MTPABOBOTO pekUMa, HallpuMep J10-
TOBOPBI C MOTPEOUTENSIMHU.

B Hacrosmuii MOMEHT B paMKaxX Ha3BaHHBIX U JOCTATOY-
HO KPYITHBIX ITPABOBBIX MHCTUTYTOB OCYILECTBIISIETCS JaJIbHEH-
mast auddepeHmanusa oobemMa KOJUTM3MOHHBIX HOPM, OCOOCH-
HO NMPUMEHUTENBHO K TEM U3 HUX, KOTOPBIE CONIEpXKaT Pa3HOPO/-
Hble CYyOUHCTUTYTHI.

Omnpasnana nuddepenimarms oobeMa KOJUTM3UOHHBIX HOPM
U B paMKaX TaKMX CPABHUTEJIbHO Y3KMX MHCTUTYTOB, KaK MEX-
JyHapojHasi IepeBo3Ka — J0rOBOP MEePEBO3KHU, KOTOPBIN B MEX-
JTyHAPOIHOM COOOIIEHUH UCTIONHSIETCS] HA TEPPUTOPUU HECKOJTh-
KHUX CTpaH W TpeOyeT MpUMEHEHUs JJisl TPOIEIyp OTIIpaBiie-
HUS U MPUOBITUS HOPM TPAHCHOPTHOTO TPaBa COOTBETCTBYIO-
IIUX CTPaH, XOTsI CYIIECTBO CAMOTO JIOTOBOPA MOKET MOAUYUHSATH-
Csl TIpaBy U UHOU CTPaHBbI.

BTOpbIM OCHOBHBIM 3JIEMEHTOM KOJUIU3MOHHON HOPMBI SIBJISI-
eTCsl MPUBSI3KA, YKa3bIBAIOIIAsI, MPABO KAKOW CTPAHBI MOJIEKUT
NPUMEHEHUIO K pacCMaTpUBAEMOMY MPAaBOOTHOUIEHUIO WU MX
rpynme. 1o HauOoJiee BaXHBIN JIEMEHT KOJUTM3UOHHON HOP-
MBI, T. K. IPUMEHUMOE MPaBO OIpe/esisieT KOHEUHbIE Pe3yJibTa-



Thl IPABOBOTO peryarpoBaHusi. PopMyarpoBaHue KOLTU3UOH-
HOW IMPUBSI3KY OCYIIECTBIISETCSA B IBYX (popMax. Bo3amoxkHO yka-
3aHME B KayecTBE MPUMEHMMOro IpaBa Ha MpPaBO OMpedesieH-
HOU cTpaHbl. TakoBBIM OOBIUHO SIBJISIETCSI MPABO CTPAHBI, B KO-
TOPOM MPUHSTA JaHHAsI KOJUIM3UOHHAsI HopMa. [1o BO3MOXHO 1
yKazaHue OOIIero Mpu3HaKa, HA OCHOBAHUM KOTOPOTO OIpeie-
JISieTcsl pUMeHuMoe TipaBo. Takue oOIIye MPU3HAKUA CBOJIST-
cs K (popmynaM MpUKpPEIUIEHNs, KOTOPbIE YUUTHIBAIOT IOPUAN-
YECKYI0 U (DAKTUUYECKYIO CBSI3b COOTBETCTBYIOIIMX OTHOIIEHUI C
MIPaBOM CTpaHbl, ojJIexamumM npumeHenuio. [Ipasaa, Bcrpeya-
I0TCS CJTyYar HEOIpaBJIaHHOTO MOAYMHEHUS] OTHOIIEHUI C MHO-
CTPaHHBIM 3JIEMEHTOM HOpPMaM COOCTBEHHOT'O IpaBa, 4To 00b-
SICHSIETCSI CTPEMJIEHUEM PACUIMPUTh PAMKU PUMEHEHHUS CBOETO
npaBa ¥ 00JIerYuTh AeSITEIbHOCTh W 3AIUTY MPaB COOCTBEHHBIX
IOPUINYECKUX U (PUBNYECKUX JIUII.

[TpuBs3Ka KOUIM3UOHHON HOPMbI HE MOKET ObITh IPOU3BOJIb-
HOW 1 B pelalolel CTelieH! 3aBUCHT OT COJIepXkKaHus ee o0beMa.
Me:xay STUMU JIeMEHTaMU CYILIECTBYIOT OINpE/IeIEHHbIE CBSI3HU,
0 YeM CBUJIETEJILCTBYET BCce OoJiee IIMPOKOE MpPU3HAHUE 1Iejie-
co00pa3HOCTH OOpallieHrs] K KOJUTM3UOHHOM (hopmyJie, KoTopast
OTCBUIAET K MIPABY CTPaHbl, C KOTOPbIM JIJaHHOE OTHOLIEHUE Hau-
6omnee OMM3KO CBS3AHO.



13. Buabl KOJJIA3MOHHBIX HOPM

KoJutn3noHHble HOpMBI MEXyHapOOHOTO YaCcTHOIO IIpaBa
MHOTOYHCIEHHBI M JOCTaTOYHO MHOrooOpasHbl. CyllecTByeT
MHOXECTBO KPUTEPHEB, IO KOTOPbIM MOXXHO Pa3[enTh UX Ha
BU/Ibl. DTU pa3InyMsl OTPAKAOT OCOOEHHOCTH OTJEJIbHBIX TPYIII
OTHOIIEHUH, BO3HUKAIOIIMX B IPOLIECCE MEKTYHAPOIHBIX KOH-
TAKTOB, M UMEIOT BAa)XHOE 3HAYEHHE B IPOLIECCE NPUMEHEHUS
9THX HOPM Ha IIPAKTHKE.

[Tpexne Bcero HEOOXOAMMO pa3iIuyaTh KOJTM3HMOHHBIE HOP-
MBI, YCTaHOBJICHHBIE HALMOHAJIBHBIM 3aKOHOJATEILCTBOM W
IPEAYCMOTPEHHbIE MEX JyHAPOAHBIMU JIOTOBOPAMH, HaIlpaBJIEH-
HBIMH Ha JIOCTHKEHUE MEXIYyHapOJHO-IIPABOBOU YHU(DHUKALIWN.
WX pasnuuume nposBisercs Kak B cepe UxX OEUCTBUSA, TaKk U
nopsake npuMmeHeHus. Cepa 1eHCTBUSA KOIJIM3MOHHBIX HOPM,
YCTQHOBJIEHHBIX MEXYHAPOAHBIMU JOIOBOPAMH, 3HAUUTEJIBHO
HIMpE, T. K. OHU IPUMEHSAIOTCA BCEMU YYaCTHUKAMU TaKUX JI0TO-
BOPOB JI0 UX BBEJIEHNS BO BHYTPEHHIOIO CUCTEMY 3aKOHOJATEb-
CTBa, KOTOPOE OCYILECTBJIAETCS, KaK MPaBWJIO, IyTeM paTudu-
KaLlUu.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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