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I'pa:knanckni konekc Poccumickon
Penepanun O01Me MOJ0KEHUSI O JOTOBOPeE
IlocraTrenHbIl KOMMEHTAPHMH K IjiaBam 27-29

ABTOpPBI KOMMEHTapPHEB

Butpsiackuin Bacuiaunii BaaauMupoBud, JOKTOp I0pUANYECKUX HAyK, Mpodeccop, 3acily-
KeHHbIN 1opucT PP — cT. 426, 428-429 4.

I'onraso Bbponuciaas MuumcjaBoBHY, 3aBelylOIMK Kadeapod IpaxJaHCKOro IpaBa
VYpanbckoro rocy1apcTBEHHOTO I0PUIMUECKOTO YHUBEPCUTETA, TMPEKTOp Ypasbckoro ¢dpumaina Poc-
CHICKOM IIIKOJIbI YaCTHOTO IpaBa, JOKTOP I0OPUANYECKUX HayK, ipodeccop — cT. 420 (B coasr. ¢ I[1.B.
KpamenunuukoBeim), 423, 425, 430, 434.1-437.

Némknna Anecst BaueciaBoBHa, Benynmil copeTHuk anmapara Komurera I'ocygapcrsen-
Hoil [ymbr ®enepanbroro Codpanusi P® 1o rpaxaaHckoMy, YroJOBHOMY, apOMTPaKHOMY M TIPO-
LIECCYAJIbHOMY 3aKOHOJATENbCTBY, KAHAUIAT I0PUINYECKUX HayK — cT. 446, 450.1.

Kazannes Muxana ®egopoBuy, 3aBenyonmid otaenoM npasa MHcturyTta dpunocopun u
npaBa YpajbcKoro otaeneHus Poccuiickoil akageMun Hayk, JOKTOP IOPUIMYECKUX HayK — CT. 422,
447-449.1.

KpamennnnukoB IlaBen Baammmmposuu, npexacenarens Komutera ['ocymapctBeHHOIM
Hymbr @enepansaoro Codpanust PO mo rpaxkgaHckoMy, YrolIOBHOMY, apOUTPaKHOMY U TIPOIIECCy-
QJILHOMY 3aKOHOZATENbCTBY, JIOKTOP IOPUIMYECKUX HayK, Ipodeccop, 3aciykeHHbll opuct PO —
BCTYINUTENIbHOE CJIOBO; CT. 420 (B coaBT. ¢ .M. ['oHrano), 424, 434.

Mmuponos Miabs Bopucosuy , pykosoguresns anmnapara Komurera ['ocynapctBenHon [lyMbl
®enepanpHoro Codpanust PP 1o rpakiaHcKoOMy, YTOJIOBHOMY, apOUTPaKHOMY M ITPOLIECCYaTbHOMY
3aKOHOJATENIbCTBY, KAHAUIAT I0PUIUYECKUX HayK — cT. 450, 451-453.

MmuxeeBa JIngus IOpseBHa, 3amectutessb npeaceaarens Cosera MccnenoBareabckoro HeH-
Tpa yactHoro npasa npu IIpesunente PO, unen O6mecTBeHHO# nanaTel PP, DoKkTOp 10pranYecKux
Hayk, npodeccop — ct. 427, 432, 433, 444, 445.

Hogak /lennc BacniabeBud, 3amectutesb JupekTopa JlenaprameHTa SKOHOMUYECKOTO 3aKO0-
HojaresibcTBa MuHKcTepeTBa IocTUly P®, KaHAWAAT I0pUANYECKUX HayK, MaruCTp 4YaCcTHOT'O IpaBa
—cr.431.1,431.2.

Py3zakoBa OJibra AsnexcanapoBHa, 3aMeCTUTENb pyKoBonuTed anmnapara Komurera [ocy-
napcrBeHHol ymbl denepansroro Codbpanus PO no rpaxgaHcKoMy, yTOJIOBHOMY, apOMTPakKHOMY
Y TIPOLIECCYAJIbBHOMY 3aKOHOZATEbCTBY, JOKTOP IOPUAMYECKUX HayK — CT. 438-443.

CyxanoB EBrennii AsiekceeBHY, 3aBeAyOIMil Kadenpoil rpaxaaHckoro mpaBa MockoB-
CKOro rocyJapcTBEHHOro yHuBepcutera uM. M.B. JIoMoHOCOBa, TOKTOp I0PUAMYECKUX HAYK, MPO-
(eccop, 3acmyxeHHbI neaTens Hayku PO — cr. 421, 431.
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BerynuressHoe ¢a0BO

CrapuHHas pycckas MOCJOBULIA «JIOTOBOP JOPOKE JEHEr» AOJTHE IOkl CIIYKUJIa MOPAIbHBIM
MMIIEpaTHBOM HeE TOJIBKO JJIsl POCCUMCKUX KYIIIOB, HO U JIJIS1 BCEX, KTO IOPOKUJI CBOEH peryTalluei,
1T KOTO CJIOBO «UYECTh» He ObLIO IMMyCTHIM 3BYKOM.

Ha 3ape BoccTaHOBJIEHHSI PHIHOYHBIX OTHOIIIEHHI B cOBpeMeHHON Poccru kyna Gosee mory-
JIIPHBIM CTal 3B(EeMU3M «KHUHYTb». OH O3Hauajl HE TOJBKO OTKa3 OT BBIIIOJIHEHUS JOTOBOPHBIX
00s13aTeNIbCTB, HO U TIOIIKCAaHUE KaOaJbHOTO JOroBOpa IOJ JaBJIeHHWEM, BKJIOUCHHE B JIOTOBOP
«HE3aMETHOT0» MyHKTa, B COOTBETCTBUU C KOTOPHIM KOHTPAreHT HEOKUJIAHHO OKa3bIBAJICS JOIKEH
3HAUUTESIbHYIO CYMMY, U ITPOYME CXeMbl MOIIIEHHUYECTBA. Tak 4To 3aKOHOAATEIbHOE PEryIMpoBaHIe
00s13aTeJILCTBEHHBIX OTHOIIEHHH CTAJIO )KU3HEHHO HeoOxoauMbIM. [Tocre BeryruieHus B cuity ['pax-
naHckoro kozaekca Poccuiickont ®epeparmu (ganee — 'K Pd, Konekc) B 1995 r. cutyauus B 3HaUM-
TEeJIbHOI Mepe HOPMAaJIM30BasIach.

OpnHako XU3Hb He CTOUT Ha Mecte, ¥ B 2012 1. ObuI 3amy1ieH nporiecc MmopepHu3anun ['K PO,
KOTOPBI OJIM3UTCS K 3aBEPIICHUIO.

B 371011 KHMTE MBI TIpOIO/KaeM OOCykaeHHe MornpaBok K Kojekcy, HauaToe B MpeIbUIymX
KoMMeHTapusix'. Ha 3ToT pa3 peub moviser o0 oOIIUX MOJTOKEHHUSIX JOrOBOPHOIO MpaBa, Cofiepxka-
IIUXCSI B BOCBMOM OJIOKE TIOMPABOK, MOCBAIIEHHOM MOJIEPHU3AINN 00s13aTe/IbCTBEHHOTO TIpaBa.

1 mona 2015 r. Berynun B crity ®@enepanbibiil 3akoH oT 8 Mapra 2015 r. Ne 42-03 «O BHe-
CeHUM U3MEHEHUH B YacThb nepBylo ['paxknaHckoro kojekca Poccuiickoit depeparum» 2. B Hem yTou-
HSIOTCS TIOHSTHE 00SI3aTEIbCTBA, a TAKKE JISHCTBYIOIIME MTPaBUia 00 WCIOTHEHUH U TTPEKpaleHUM
00s13aTeNILCTB. Y COBEPIIIEHCTBOBAHHI TIPaBUJIa OTBETCTBEHHOCTH 32 HapyIlIeHHe 00s3aTeIbCTB U UX
OTIEJIbHBIE TOJIOKEHHS, PACCMOTPEHBI CIIOCOOBI 0OecrieueHNs] UCTIONHEeHUsT 00s3aTeNbeTB. Kpome
TOTO, BBOIIATCS] HOBBIE JIJIS1 OTEYECTBEHHOTO 3aKOHOATEIbCTBA MHCTUTYTHI IPaBa, Kacawluecst 00si-
3aTesIbCTB M KOPIOPATUBHBIX OTHOLIEHUH.

Tema rpaxIaHCKO-TIPABOBBIX JIOTOBOPOB, KOTOPHIM M TMOCBAIIEHA HACTOSIIAS KHUTA, sIBJISI-
eTCsl OIHOW M3 CaMbIX aKTyaJbHBIX BO BCE BpeMeHa U y BceX HaponoB HaumHas ¢ [IpeBHero Puma.
VMeHHO TaM MOSIBUJIOCH CTaBllliee KJIACCUYECKUM JIJ1s MHOTHX CTPaH OMpe/ie/ieHre rpakIaHCKO-TIpa-
BOBOI'O JIOTOBOPA, B 3HAYMTEIBbHOM cTerneHu orpaxeHHoe B cT. 420 I'K P®. be3 npeysennuenus,
B Konekce Gosnee MoIoBMHBI BCETO HOPMATUBHOTO MaTepuasia TIOCBSIIEHO JIOTOBOPHBIM 00SI3aTe b~

'O nogroroeke u TIPOXO’KIEHUH Ha3BaHHOTO NpoeKTa cM.: I paxkmanckuii koneke Pocceniickoit denepanym. [TocraTeiiHblil KOMMeH-
Tapuii K raBam 1, 2, 3 / Iox pen. I1.B. Kpamennaaukosa. M.: Craryt, 2013. C. 8-10; I'paxaanckuii koneke Poccuiickoit ®enepanuu.
Hacnencrsennoe npaso. Ilocrareiinsiii kommenTapuii k pasgeny V / Ilox pen. I1.B. Kpamennnaukosa. M.: Craryt, 2013. C. 5-6;
I'paxmanckmii kopeke Poccniickoit @eneparmm. Cuenku. Pemmenns cobpanmii. [peacraBurenscTo u qoBepeHHOCTh. Cpok. VickoBast
naBHOCTH. [locTaTeliHbil KOMMeHTapuil kK miaBam 9—-12 / Ilox pen. I1.B. Kpamennnnukosa. M.: KoncynsrantlLmoc; Craryr, 2013;
I'paxpanckmii konekce Poccuiickoit @eneparn. Henpikumble 1 ABIKHUMBIE Bely. LleHHble Gymary. 3amuta 4ecTH, JOCTOMHCTBA 1
nenoBoii perytamy. OxpaHa yactHo# ku3HH. [loctateliHbil KomMMeHTapuit k rinasam 6-8 / IMog pen. I1.B. Kpamennnnankosa. M.:
Koncynsrantllmoc; Craryt, 2014; I'paxkganckuit kogekc Poccuiickoit denepany. MexayHaponHoe dacTHoe mpaBo. ITocTaTeiHelit
koMMeHTapuii k pazaeny VI/Ion pen. I1.B. Kpamenunankosa. M.: Koncynsrantlmoc; CratyT, 2014; I'paxnanckuii konexe Poccnii-
ckoii Geneparmn. Aperna. Haem sxumoro nomemenwust: [Toctatelineiii kommeHTapuii k rasam 34 u 35 / Tlon pen. I1.B. Kpamennnuan-
koBa. M.: KoncynprantlLmoc; Craryt, 2014; I'paxxnanckuii koneke Poccuiickoit ®eneparmu. [TydnmmaHoe obemmanue Harpaapt. [1y6-
Jm4aHbIA KoHKYpC. I1poBenenue urp. Jlotepest. [Tocrateiinsiil kommeHTapuii Kk riaBam 56—58 / IMox pen. I1.B. Kpamennnnnkosa. M.
KoncymprantIlmoc; Craryr, 2014; I'paxnanckuii koneke Poccuiickoit ®eneparim: 3aor. [lepemena i B oosi3atenbcrse. [locra-
TelHbI KoMMeHTapuii K § 3 miassl 23 u rase 24 / IMox pen. I1.B. Kpamennnaukosa. M.: KoncymsrantIlmoc; Cratyt, 2014; I'pax-
JaHcKui kozieke Pocceniickoit @eneparmu. ABTopckoe mpaso. [IpaBa, cMeskHbIe ¢ aBTOpckuMH. [TocTaTeiiHbIi KOMMEHTapHyi K I71aBam
69-71 / Ion pen. I1.B. Kpamennnnrkoa. M.: Koncynbrantllmoc; Cratyt, 2014; ['pasxknanckuii kongekc Poccuiickoit deneparim.
IOpunnueckue mmma: INocraterinsii komMeHnTapuii k rase 4 / Ilox pen. I1.B. Kpamenunnnankosa. M.: KoncynsrantIlmoc; CratyrT,
2014; I'pax ganckwit kopeke Poccniickoit Geneparmm: PupmeHHOe HanMeHOBaHHe. ToBapHBIN 3HaK. MecTo MPOUCXOXK/IEHHST TOBapa.
Kommepueckoe obozHauenwue. [locrateiinslii kommeHTapuii k riase 76 / Iog pen. I1.B. Kpamennnaukosa. M.: KoncymsrantIImoc;
Craryrt, 2015; I'paxnanckuii konekc Poccuiickoit ®eneparmu: [TatenTHOE mpaBo. [IpaBo Ha ceneKIMoHHbIe TOCTIKeHUs. [locTaTeii-
HBII KOMMeHTapuii K r1aBam 72 u 73 / Iox pen. I1.B. Kpamrennanukosa. M.: KoncymsrantIImoc; Craryt, 2015.

2 Cobpanue 3akoHonatensera PO. 2015. Ne 10. Cr. 1412.
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CTBaM, 3TOM kK€ TeMe INOCBSALIEHbBl COTHU (PeAepaIbHbIX 3aKOHOB (BKJIIOYAs KOJIEKCHI) U MOJ3aKOH-
HBIX aKTOB. HEBO3MOXHO MepeuncinTh Bce paboThl, aBTOPbI KOTOPBIX BHECIIM 3HAUUTENIBHBIN BKJIA
B Pa3BUTHE JOTOBOPHOTO MpaBa B pa3Hble MepUOIbl UCTOpHUH cTpanbl. B ux umcne tpyasl K.I1. TToGe-
nonocueBa «Kypc rpaxaanckoro npasa. Tperbst yacTs: JloroBopsl U o0si3aTesibeTBa» (1o u3a. 1896
r.)’, O.C. 1 oppe «[loroBopsl B conmanrcTudeckoM xossiictee»*, M.U. Kynaruna «IIpennpunu-
MaTesIbCTBO U MPaBo: onbIT 3anaga»’, P.O. XanduHoil «3HaueHre U CyIHOCTh I0TOBOPa B COBET-
CKOM COIMATUCTUYECKOM I'pakJaHCcKoM mpaBe», M.U. Bparuackoro, B.B. Butpstackoro «Jlorosop-
HOE MpaBo»’ U JIp.

JlorOBOpHBIE OTHOLIEHHUSI XapaKTEPHbI HE TOJIBKO ISl TPaskAAHCKOTO, HO M JUIsl IPYTUX OTpac-
nei npasa. VI3 rpaxJaHCKO-TIPaBOBBIX B CBOE BpPeMsl BBIIEIWINCH TPYAOBbIE A0oroBopel. Ha cero-
JHSIITHAN JeHb OOJIBIIIOE 3HAUSHHE UMEIOT JOTOBOPBI B CEMEHHOM IpaBe. B cBs3u ¢ ycuieHnem auc-
MO3UTHBHBIX Ha4YaJl CEMEMHOTO 3aKOHOJATEIbCTBA TAKKE JOTOBOPHI CTaIX Oojiee MHOTOOOPa3HBIMH.
WX KomMuecTBO 3HAUUTEIIHHO YBEJIMIMIIOCHh TI0 CPABHEHHUIO C TeM, 4To ObLIo emre 15-20 ner Hazanm,
B niepuon aeictBust Kopekca o 6pake u cembe PCPCP 1969 r. HecmoTpst Ha MHOrooOpasue J10ro-
BOPHBIX OTHOIIICHU, pEryMPYEMBIX pa3HbIMHU OTpACisIMU MpaBa, kak otMevani K.I1. [Tobenonocries,
«JIMIIb B TPaKJAaHCKOM IIpaBe JOrOBOP JOCTUIAET MOJIHOM ONPEEJEHHOCTH U TBEPAOCTU. 31eCh OH
SIBJISIETCS] B PAa3HOOOPA3HBIX BUAAX, IPUHUMAET Pa3HOOOpasHble (DOPMBI M TPOCTHPAETCS Ha BCSIKOTO
pora IpUINIECKIe OTHOIIEHUS»®.

Hacrosiinee n3nanve conepXuT NocTaTeliHble KOMMEHTapuu K Tofi-pasil. 2 «O0mye momoxe-
Hus o porosope» pasf. III 'K P®, oxBarbiBaoiieMy TpH IVIaBBbI:

— 1. 27 «[loHsATHE U yCIOBUS JOTOBOPa»;

— 1. 28 «3aKo4yeHue J10ropopa;

— 1. 29 «/I3MeHeHue U pacTopKEHUE JOTOBOPa».

ABTOpaMH KOMMEHTApPHUEB SIBJISIIOTCS TPEICTABUTENN PA3JIMYHBIX OPUANYECKMX HAyUHBIX
LIKOJI ¥ HampaB/ieHWii. B KHUre Hapsqy ¢ aHaIM30M IPaBONPUMEHUTEIbHOM MPAKTUKU JAETCs CpaB-
HUTEJIbHBII aHAJIN3 U3MEHEHHBIX NonokeHui Konekca.

30 nosiops 1994 2. Ne 51-P3

I'PAKIAHCKHH KOJEKC POCCUVICKOM ®EJIEPAIIAN

Ipunsm I'ocyoapcmeennoii /lymoii
21 oxmsops 1994 .

YACTD IIEPBAA

(B pen. denepanbhubix 3akoHOB OT 20.02.1996 Ne 18-®3, ot 12.08.1996 Ne 111-®3, ot
08.07.1999 Ne 138-®3, ot 16.04.2001 Ne 45-®3, ot 15.05.2001 Ne 54-®3, or 21.03.2002 Ne 31-
®3, ot 14.11.2002 Ne 161-P3, ot 26.11.2002 Ne 152-®3, ot 10.01.2003 Ne 15-®3, ot 23.12.2003
Ne 182-®3, ot 29.06.2004 Ne 58-®3, or 29.07.2004 Ne 97-®3, or 29.12.2004 Ne 192-P3, ot
30.12.2004 Ne 213-®3, ot 30.12.2004 Ne 217-®3, ot 02.07.2005 Ne 83-P3, ot 21.07.2005 Ne 109-

3 [obedonocues K.1I1. Kypc rpaxpanckoro npasa. Tpetbs yactb: JoroBopsl u obs3aresnbera. M., 2003 (o uza. 1896 1.).
4 Hogbghe O.C. IoroBOpHI B CONMATNCTUYECKOM X03sIHicTBE. M., 1964.

5 Kynazun M.H. 36pannbie Tpynsl. M.: Craryt, 1997.

6 Xanguna P.O. 3HaueHUe U CYIIHOCTb JOTOBOPA B COBETCKOM COLIMAIMCTUYECKOM IPAKAAHCKOM Mpase. M., 1954.

7 Bpazunckuii M.H., Bumpsinckuti B.B. JloroBopHoe npaBo. Ku. 1: O6mue nonoxenust. M., 2003 u apyrue kauru cepun «Jloro-
BOPHOE MPaBO».

8 Ilo6eoonocyes K.I1. Kypc rpaxganckoro npasa. T. 3. M.: 3epuaio, 2003. C. 3.
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@3, or 03.01.2006 Ne 6-®3, ot 10.01.2006 Ne 18-d3, ot 03.06.2006 Ne 73-®3, ot 30.06.2006
Ne 93-®3, ot 27.07.2006 Ne 138-d3, ot 03.11.2006 Ne 175-®3, ot 04.12.2006 Ne 201-d3, ot
18.12.2006 Ne 231-®3, ot 18.12.2006 Ne 232-®3, ot 29.12.2006 Ne 258-P3, ot 05.02.2007 Ne 13-
@3, o1 26.06.2007 Ne 118-®3, ot 19.07.2007 Ne 197-®3, o1 02.10.2007 Ne 225-®3, o1 01.12.2007
Ne 318-®3, ot 06.12.2007 Ne 333-®3, or 24.04.2008 Ne 49-d3, ot 13.05.2008 Ne 68-D3, ot
14.07.2008 Ne 118-®3, o1 22.07.2008 Ne 141-®3, ot 23.07.2008 Ne 160-P3, ot 30.12.2008 Ne 306-
@3, o1 30.12.2008 Ne 311-®3, ot 30.12.2008 Ne 312-P3, ot 30.12.2008 Ne 315-®3, ot 09.02.2009
Ne 7-®3, ot 29.06.2009 Ne 132-®3, or 17.07.2009 Ne 145-®3, or 27.12.2009 Ne 352-®3, ot
08.05.2010 Ne 83-®3, ot 27.07.2010 Ne 194-®3, or 07.02.2011 Ne 4-®3, ot 06.04.2011 Ne 65-
@3, o1 28.11.2011 Ne 337-®3, o1 30.11.2011 Ne 363-®3, o1 06.12.2011 Ne 393-®3, o1 06.12.2011
Ne 405-®3, ot 03.12.2012 Ne 231-®3, or 03.12.2012 Ne 240-®3, ot 29.12.2012 Ne 282-P3, ot
30.12.2012 Ne 302-®3, ot 11.02.2013 Ne 8-®3, ot 07.05.2013 Ne 100-®3, ot 28.06.2013 Ne 134-
@3, 01 02.07.2013 Ne 142-®3, o1 02.07.2013 Ne 167-®3, ot 23.07.2013 Ne 245-®3, 01 02.11.2013
Ne 302-®3, ot 21.12.2013 Ne 367-®3, or 12.03.2014 Ne 35-®3, ot 05.05.2014 Ne 99-d3, ot
05.05.2014 Ne 129-@3, o1 23.06.2014 Ne 171-®3, o1 22.10.2014 Ne 315-®3, o1 31.12.2014 Ne 499-
@3, 01 08.03.2015 Ne 42-®3, o1 06.04.2015 Ne 80-P3, ot 23.05.2015 Ne 133-P3, o1 29.06.2015 Ne
210-®3, ot 13.07.2015 Ne 216-P3, ot 13.07.2015 Ne 268-D3, c u3Mm., BHecCeHHbIMU (heiepaTbHBIMU
3akoHamu oT 24.07.2008 Ne 161-®3, ot 18.07.2009 Ne 181-D3, TTocranosiennem KoHcTutymon-
Horo Cyna P® ot 27.06.2012 Ne 15-IT)
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Pazneu III. O6mas yacth 00s13aTeJIbCTBEHHOI0 IpaBa

IHoapa3aena 2. Oomue MoJ0XKeHHs O IOTOBOPe
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I'naBa 27. IlonsiTue 1 ycJaoBHsI JOroBOpa

Cratbs 420. IlonsiTue J0roBOpa

1. /loroBopom npu3HAaeTCsI COrIaleHue IBYX HJIH HeCKOJIbKHUX JIMI 00 YCTaHOBJIEHUH,
M3MEeHEeHHH WJIN MpeKpalleHuH IPakJaHCKHX NPaB H 00s13aHHOCTEI.

2. K noropopam npumMeHs1I0TCsI NPAaBUJIA O ABYX- H MHOTOCTOPOHHMX C/1eJIKaX, peay-
CMOTpeHHble Ii1aBoil 9 Hacrosimero Kopaekca, eciii nMHOe He YCTAHOBJEHO HACTOSIIIHM
Konekcom.

3. K o6sa3aTeabcTBaM, BOSHUKIIHM H3 JI0T0BOPa, NPHUMEHSIOTCS 00IIe MOJI0KeHHS
00 obsBaresabcTBax (crarbu 307-419), eciin NHOE He MPEAYCMOTPEHO MPABHJIAMH HACTO-
sinied IIaBbl M NPAaBUJIAMH 00 OT/IeJIbHBIX BHAAX IOTOBOPOB, COAEPKAIMUMICS B HACTOSI-
meM Koaekce.

4. K norosopam, 3aK;104aeMbIM 0oJiee 4eM JBYMsI CTOPOHAMH, 0011 MOJO0KEeHNs O
JI0roBOpe NPUMEHSIOTCS, €CJIH 3TO He IPOTHBOPEYNT MHOIOCTOPOHHEMY XapaKTepy TaKuX
JI0OrOBOPOB.

1. IToHsATHE «AOTOBOP» SBJISAETCS MHOIO3HAYHBIM KaK B 3aKOHOJATEJIbCTBE, TaK U B TEOPUH.

Bo-niepBbIx, Kak yKa3aHo B I1. | KOMMEHTHPYEMOM CTaTbH, 3TO COIVIAIIEHHUE ABYX WJIM HECKOJIb-
KHX JIUI] 00 YCTAHOBJICHWH, I3MEHEHUH WM TPEKPALIEHUH IPakJAHCKHUX MPaB U 00sS3aHHOCTEH.

JloroBop — 310 10pUAMYECKHi (paKT, IpaBOMEpPHOE JEWCTBUE, HAITPABIEHHOE HAa BOBHUKHOBE-
HIe, N3MEHEHUEe WM NPEeK pallieHNe IPakAaHCKUX MPaB v 00sI3aHHOCTEN.

Io cBoeil nmpaBoBO¥ NpHPOAE AOTOBOP — 3TO JBYCTOPOHHSS WJIM MHOTOCTOPOHHSS ClIEJIKa,
MOPO’KAA0INAs, U3MEHSIOLIAs WK IpeKpaliamlias 0053aTelbCTBO.

JloroBop ¢ BoJIeBO¥ CTOPOHBI MPEACTABIISIET COOOM CUCTEMY BOJIEM3bSIBICHUI, KX /10€ U3 KOTO-
PbIX 10 OT/AEJIBHOCTHU HE BJIEYET MPABOBBIX MOCJEACTBUI; B COBOKYIMHOCTH € OHH INPEICTABISIOT
co00ii coralieHye, Ha OCHOBaHMM KOTOPOTO ¥ IIPOMCXOJMT AVHAMUKA (BOSHUKHOBEHHE, U3MEHEHHeE,
IpeKpalieHre) rpaxJaHCKOro MpaBOOTHOILIEHH .

Bo-BTOpBIX, MO IOTOBOPOM IOAPa3yMEBAETCs I'PakJaHCKO-IIPAaBOBOE OTHOILIEHHUE, TOPOXK/a-
eMoe JJOrOBOPOM-COIJIAIIEHUEM.

B snemeHTapHOM BHJIE TPaBOOTHOIIEHKE MTPE/ICTABISIET COOOH CBSI3b CYyOBEKTOB, OCYILIECTBIIS-
eMyI0 TTOCPE/ICTBOM TpaB U 00si3aHHOCTel. [103TOMY KOrzia Mbl TOBOPUM, UTO IO JOTOBOPY KYILIH-
NpoJaxu OflHa CTOpOHa (Ilpojasel) oOs3aHa Iepelarh Bellb B COOCTBEHHOCTb [PYroil CTOpOHE
(rmokymaresto), a HOKyIaresb JOJKeH IPUHATD 3Ty Belllb M YIJIATUTh 3a Hee ONpeIeSIeHHYIO IeHexk-
HYIO CYMMY, TO Pe4b UJET O JAO0TOBOPE KYIUIU-TPOJAKH KaK MPAaBOOTHOIIEHUH. A 3TO PaBOOTHOILIE-
HUe (CBSI3b OKYIATEJIsl ¥ POAIABIIA C MPUCYIIIMU €My YKa3aHHBIMH OOSI3aHHOCTSIMU M KOPPECIIOH-
AUPYIOILMMU UM IpaBaMu ) MOPOXKAEHO COMIAllIEHUEM (JIOTOBOPOM-COIJIAILIEHUEM) O KYILIe-IPOJIakKe.

Hakonern, B-TpeTbux, M0 JOrOBOPOM ITOHUMAETCS JIOKYMEHT, COJIepKalliiid yCIOBUS COTJIallie-
HusA. B 3TOM cMBbICIE O JOrOBOPE TOBOPUTCS, HaNIpuMep, B I1. 2 cT. 434 T'K P®.

TakuMm 00pa3oM, B 3aKOHOAATECTBE, JOKTPUHE U NPABONPUMEHUTEIbHON MPaKTUKE TEPMU-
HOM «JIOTOBOpP» 0003HAYAIOTCS Pa3jIMuHble MOHATHA: 1) coramenue, IpuaIndeckui ¢haxT; 2) mpa-
BOBO€ OTHOIIECHUE; 3) TOKYMEHT.

B 50-¢ rr. npouwuioro cronerusa O.A. KpacaBuukoB ykassiBasl: «He BbI3bIBa€T COMHEHHUS, YTO
MO/I00HOE PA3HOUTEHUE OJHOTO U TOT'O e TePMHHA HE MOXKET He MPUBECTH K PAa3IMYHbIM Helopasy-
MEHUSM M 3aTPYJHEHUSIM TEOPETUYECKOro U MPAKTHUECKOro nopsiaka»®. Huuero He M3MEHWIIOCh 1

? Kpacasuuxos O.A. YOpunudeckre (pakThl B COBETCKOM IpakJaHCKOM rpaBe // Kateropuu Hayku rpaxaaHckoro npasa: M36pan-
Hble Tpyasl: B 2 1. T. 2. M.: CraryT, 2005. C. 173.
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B Harlie Bpems. ECTb U 3aTpyqHeHus1, U HeIopa3yMeHUs, U, YBbI, TyTAHUIIA, B TOM YUCJIe B 3aKOHE.
Tak, B cry 1. 1 cr. 339 'K P® B moroBope o 3ajore J0MKHBI ObITh YKa3aHBI MPEIMET 3aJI0Ta,
CYILIECTBO, pa3Mep M CPOK MCIIONHEHHUsI 00513aTeIbCTBA, 00ECIeunBaeMOoro 3a10romM. B qanHom ciry-
Yyae TOBOPUTCS O JJOrOBOpe Kak JIOKYMEHTE, XOTsI KOHEUHO Ke TpeciieyeTcs 1esib 0003HAYUTD CYIIe-
CTBEHHBIC YCJIOBUSI IOTOBOPA KaK COTJIAIICHHUS.

B yrparusiiem HoiHe cuity 3akoHe P® ot 29 mas 1992 r. Ne 2872-1 «O 3anore» (11. 4 ct. 10)
YKa3BbIBAJIOCh: «YCJIOBHE O 3aJI0T€ MOXET ObITh BKJIIOYEHO B JIOTOBOP, IO KOTOPOMY BO3HHKAET 0Oec-
TMIEYeHHOE 3aJ7I0roM 00s13aTeNIbCTBO. Takol JOrOBOp JIOJKEH OBITh COBEpIlieH B (DOpMe, YCTaHOBJICH-
HOW 151 IOTOBOpPA O 3aJ10Te».

Nnest abcomoTHO TpaBWIbHAS, HO CJIOBECHOE BOIUIONIEHWe HesicHoe. Korma roBoputcst 00
«YCJIOBUHM O 3JI0T€», TO UMEETCS B BUJLY JOTOBOP O 3aJI0re Kak cornamenue (o 3anore). [log «mxoroso-
POM, IO KOTOPOMY BO3HUKAET 00ECIIEYeHHOE 3aI0rOM 00513aTeIbCTBO» TIOHUMAETCSI JIOTOBOP-COIJIa-
IIIeHue, MOPOKAAIONINIA OCHOBHOE (0OecreunBacMoe 3aJIoroM) o0s3aTeNibecTBO. M HakoHerl, Korjaa
YKa3bIBACTCS, UTO «TAKOHW JOTOBOP JOJIKEH OBITh COBEpITIeH B (hopMe, YCTAaHOBJIEHHOM JIJIsl JOroBOpa
0 3aJI0Te», TO MOJIpa3yMeBaeTCs JIOTOBOP-JTOKYMEHT, B KOTOPOM M3J1araloTcsi yCJIOBHS JAI0roBopa (Kak
COIJIAIIeHUs), SBJISIONIErOCs OCHOBAaHMEM BO3HHMKHOBEHUSI OCHOBHOTO (0OecreuyrmBaeMoro) o0siza-
TEJIbCTBA, U JOrOBOpa (Kak corjaiieHus) o 3ajore. JIoroBop-I0KyMEeHT OJuH, JOrOBOPOB-COIJIallle-
HUH Ba. 3aKOH YKa3bIBaeT Ha JIOMyCTUMOCTh TAaKOW CHTYaIlUH, ¥ TMOAOOHBIX CUTYaIMiA MHOKECTBO.

2. 3HaueHue JOroBopa TPYyAHO MepeoleHUTh. To Hanbosee pacipoCcTpaHeHHbI BUIL CAETIOK.

Bnarogapsi joroBopam ocyIecTsisiercsi ToBapooOMeH. B moroBopHyio dopmy obOrekaoTcs
OTHOITICHU 1, BO3HUKAIOIIME HA PhIHKE, MHOKECTBO OBITOBBIX OTHOIIICHUI, COITMAJIbHBIC CBS3H, CKJIa-
JBIBAIOIIIUECS T10 TIOBOTY KHJIbsI, 3¢MJIM M MUHBIX OOBEKTOB HEIBUKUMOCTH, U T.1I.

JloroBop SIBJISIETCS Pery/assTOpoM OOIIECTBEHHBIX OTHOIIEHUH (cM. Takxke cT. 421, 422 TK u
COOTBETCTBYIOIIIME KOMMEHTAPUN).

3. TTockombKY JOTOBOP SIBJISIETCS CEKOM, MOCTOJIbKY €CTECTBEHHBIM IMPE/ICTABIISIETCS] yKa3a-
HUE, cofiepiKallieecsl B M. 2 KOMMEHTUPYeMO cTaTbi. B 4acTHOCTH, K IOrOBOpaM NMPUMEHUMBI YKa-
3anus ['K PO, BkmouenHsie B 1. 3 cT. 154 (u1s 3aK/II09eHUsT JOroBopa HEOOXOOMMO BBIpaKEHHE
COIJIACOBAaHHOM BOJIM CTOPOH), CT. 157 (0 cheskax, COBEpIIEHHBIX MO ycJioBreM), cT. 158—165 (o
(opme caesiok 1 X rocyJapCTBEHHON perucTpalym) v T.4.

I'maBa 9 «Cpenku» 'K P® ckoHCTpynpoBaHa Ipesk/ie BCEro B pacuere Ha peryjivpoBaHHe
MMEHHO JJOTOBOPHBIX OTHOIIIeHUM. Bosee Toro, K OTHOCTOPOHHUM CJIeJIKaM MTPUMEHSIIOTCSI COOTBET-
CTBEHHO OOIIHe MOJIOKEeHUsI 00 0053aTeIbCTBAX U O JIOTOBOPAX MOCTONBKY, MOCKOJIBKY TO HE MPO-
TUBOPEUYUT 3aKOHY, OMHOCTOPOHHEMY XapakTepy U cyIiecTBy cruenku (cr. 156 I'K).

Bwmecre ¢ Tem ®enepanbHbM 3akoHOM OT 8 MapTa 2015 r. Ne 42-03 1. 2 KOMMEHTHpyeMoi
CTaThU JOTOJIHEH YKa3aHUEM Ha TO, UTO IMPaBKJIA O IByX-U MHOTOCTOPOHHUX C/IEJIKaX MPUMEHSIOTCS,
€CJIM UHOE HE YCTaHOBJIEHO ['pask1aHCKMM KOZIEKCOM.

Takum 0O6pa3om, 1o 00ITIeMy MPaBUITY HOPMBI O IBYX- 1 MHOTOCTOPOHHHUX C/IEJTKAX MO-TIPeK-
HeMy IpuMeHUMBI K orosopy. Ho B 'K P® (1 TonbkO B HEM) MOXKET IIpelyCMaTpuBaThCs UHOE.
Hanpumep, nonoxenusi 'K P® o neaelictBuTebHOCTH cienoK (§ 2 1. 9) NPUMEHSIIOTCS K JJOTOBO-
paM, eciii MHOe He YCTAaHOBJICHO MpaBWJIaMU 00 OTAEbHBIX BUaax A0roBopoB u ct. 431.1 'K P®
(cMm. c1. 431.1 U KOMMEHTapuil K Heil).

4. PaccmarpuBasi paBuiIo, BKJIIOYEHHOE B T1. 3 KOMMEHTHPYEMOW CTaThi, HEOOXOIUMO OTMe-
THUTD CJIeyIOLlIee.

Bce 06s13aTe1bCTBEHHO-TTPABOBBIE HOPMBI JIEJIATCS Ha B OOJBIINE TPYIIIIHL:

1) obmras yacts 0053aTeILCTBEHHOTO MpaBa, oOpasytomas pasf. [II TK PO (ct. 307-453). D10
HOPMBI 00 OCHOBAHUSIX BOSHUKHOBEHU ST 00513aTeIILCTB, UCTIOJTHEHUH 00SI3aTe/IbCTB, OTBETCTBEHHOCTU
3a HapylIlIeHus, O BUIax TOrOBOPOB, 3aKJIIOYEHUH JIOTOBOPOB U T.1I.;
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2) ocoOeHHasi 4acTb 00s3aTeIbCTBEHHOTO MpaBa. DTO HOPMBI, PEryIMpYIOLIe OTHOIICHHUS,
BO3HUKAIOIIME U3 JOTOBOPOB (KYIUIM-IIPOJAXH, apEH/Ibl, JAPEHUS U p.), BCJIEICTBUE PUYMHEHUS
Bpena u T.J.

HopwMmel o61ieii yacti 00s13aTe/IbCTBEHHOTO TTpaBa paclpoCTPaHsSIOT CBOE IEWCTBHE Ha BCE
BU/IbI 00s13aTENILCTB. VIHOE MOXET YCTaHABIMBATHCSA MTPaBHIIaMU 00 OTAETBHBIX BUIAX 00s3aTeIIbCTB
(KyIuIM-npoAaxu, apeHsl, peHTsl U 1p.). [Ipruem Bonpeku yka3aHuio, BKIIOYEHHOMY B I1. 3 KOM-
MEHTHPYEMOW CTaThH, TaKHe CrelraibHble MpaBuia 00 OTAEIbHBIX BUIAX IOTOBOPOB MOTYT COOEp-
katbest He TobKo B 'K P®. OHu ecth (M AOKHBI OBITH) BO MHOTMX JPYTMX 3aKOHAX U MHBIX Tpa-
BOBBIX aKTax (HalpuMep, B TPAHCIIOPTHBIX yCTaBax M Kojaekcax, PegepasbHOM 3akoHe OT 16 uions
1998 1. Ne 102-®3 «O06 unoteke (3a10re HEABUKUMOCTH)» U Ip).

5. Jlenenvie 1OroBOpoB Ha ABYCTOPOHHKE U MHOTOCTOPOHHME OCYIIECTBIISIETCS] B 3aBUCUMOCTH
OT HAIIPaBJEHHOCTHU BOJIEM3bsIBIEHUNA. ECM BOJIM CTOPOH HaIlpaBJIeHbl HABCTpEUY IpYr APYry, TO
JOTOBOP SIBJISIETCS IBYCTOPOHHUM. ECiTH ke BOSIM CTOPOH (J1a)e eciv UX BCETO JIBE) HaIllpaBJIeHbl Ha
JOCTHKEHHE 00ITIel e («B OHY TOUKY» ), TO JOTOBOP CYMTAETCS MHOTOCTOPOHHUM. BOJIBIITMHCTBO
JIOTOBOPOB JIBYCTOPOHHUE (KYIUIS-IIPOAAXa, JapeHue, peHTa U 1p.). MHOrOCTOPOHHUX JOrOBOPOB
HEMHOTO (HalpuMep, O COBMECTHOU AESITEIbHOCTH, O CO3JaHUU I0PUINYECKOrO JIMLA).

6. BasxHO pa3nuyarh CTOPOHBI M YUACTHUKOB CHEJIKU. Tak, B JOroBope KyIUIM-IPOAaK1 BCerna
JBE CTOPOHBIL: ITPOaBel U Mokymnaresb. Ho Ha ctopoHe npojasia v (Win) MOKyInaTesiss MOTyT BBICTY-
NaTh HECKOJIBKO JIII (HarpuMep, KOIja HECKOJIbKO CyOBEKTOB BCKJIQAUMHY MPUOOPETAIOT HEUTO I10
JIOrOBOPY KYIUTU-TIPOIAXH B OOIIYI0 COOCTBEHHOCT).

7. Knaccudukanuys 10roBOpoB OCYHIECTBIISIETCSl MO Pa3iIMUHBIM OCHOBaHUSIM. [lockosbKy
JOTOBOP €CTh C/IENIKA, TIOCTOJIbKY paHee U3JI0KEHHOE O KJIACCU(PUKALIMU CIIETIOK OTHOCUTCS U K JIOTO-
BopaM. COOTBETCTBEHHO OBIBAIOT JIOTOBOPHI KOHCEHCYAJIbHBIE U PeasibHble, BO3ME3/IHbIE U 0e3B03-
ME3IHbIE U JIp.

JloroBOpBl IPUHATO IEJIUTh HA MMYUIECTBEHHBIE M OpraHU3allMOHHblE. Takoe JeneHue ocy-
IIECTBIISIETCS] UCXO/SI U3 OOBEKTA M COAEPKaHMS MPABOBOIO OTHOIIEHUS, TIOPOXIAEMOro JOr0BO-
poM. MIMymiecTBEHHBIM SIBJISIETCSl IOTOBOP, HA OCHOBE KOTOPOIO BO3HMKAET MMYILIECTBEHHO-IIpa-
BOBasi CBs3b (MMYIIECTBEHHOE OTHOIIIEHKE); OH 00ecleurBaeT repeMelieHre MaTepuaibHbIX Onar
(ToBapooOMeH). OpraHu3aIMOHHbIA JJOTOBOP HAMpaBJieH Ha TO, YTOOB 0OECIIeUnTh BOSHUKHOBEHUE
B Oy/IyIleM UMYIIeCTBEHHBIX OTHOIICHHUH, YIIOPSIIOUUTh STH OTHOIIEHHUS.

[Nonaeisomee  GOMBIIMHCTBO JJOTOBOPOB  SIBJISIIOTCSI MMYIIECTBEHHBIMU:  KYIUIS-TIPOfIAXa,
MeHa, IapeHue, apeHaa u JIp.

OpraHu3aloHHbIX JOTOBOPOB CPABHUTEIBHO HEMHOTO. MMM SIBJISIIOTCS JOTOBOPBI O CO3JJAHUU
fopuarueckux Jimil (cM. cT. 9 PenepanbHoro 3akoHa ot 26 aekadps 1995 r. Ne 208-P3 «O06 akuu-
OHEepHBIX odmiecTBax» U cT. 11 PenepanpHoro 3akona ot 8 ¢eBpanst 1998 r. Ne 14-d3 «O6 obe-
CTBaX C OrPaHUYEHHOMN OTBETCTBEHHOCTBIO» ), JOTOBOPBI 00 OpraHU3alluK MIEPEBO30K, MPEABAPUTEITb-
Hele (cT. 429 T'K), pamounsie (ct. 429.1 I'K) u np.

Brienstiorcst noroBopst myonuunsie (ct. 426 I'K), norosops! nprcoeaunenus (ct. 428 I'K).

B 3akoHe ycraHaBnuBaeTcsl psji OCOOGHHOCTEH Ha TOT CIIyvaid, €CJIM B JIOTOBOPE y4acTBYeT
NoTpeduTeNh — TpaXJaHUH, UMEIOIINN HaMepeHUe 3aKa3zaThb WM MPUOOPECcTH MO0 3aKa3bBalo-
IIUH, TPHOOPETAIONIHIA WM UCTIONB3YIONINIA TOBAPHI (PaOOThI, YCIYTH) UCKITIOUUTENBHO /7151 TMYHBIX,
CEMENHBIX, IOMAIIIHUX U UHBIX HY k]I, HE CBSA3aHHBIX C OCYILIECTBJIEHUEM IPEII PUHUMATENILCKOH Jies1-
tespHOCTH (3akoH P® ot 7 depans 1992 r. Ne 2300-1 «O 3amure rmpas notpedureneii»; ['K PO (1.
3 c1.492, 1. 6 c1. 503, . 3 ct. 730) u ap.).

8. Hepenxo B 3aKkoHe rOBOPUTCS O JOINOJTHUTEIBHOM COIVIAIIEHUH K joroBopy. Ha mpakTuke
3aKJIIOUEHNE TaKUX JOMOJHUTENIbHBIX COIVIAIIEHWH BEChbMa PACIPOCTPAHEHHOE siBJIeHHe. B cBs3m ¢
9TUM TpeOyeTcsl ONPeeUTh COOTHOIIIEHUE TIOHATUHN «JIOTOBOP» U «JOTOJHUTEIFHOE COTJIAIlCHe
K JOroBOpPYy».
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CnoBocoueTaHue «JIOMOMHUTEIbHOE COIIAIeHWe K JOroBOpY» Takxke MHorosHayHo. Iloa
JOTIOJTHUTEIbHBIM COTJIAIIIEHUEM TIOHMMAIOT: a) JIEMCTBUE (COIJIallleHUe) YYaCTHUKOB YXKe CyIe-
CTBYIOIIIETO JIOTOBOpPA, HAIPABJIEHHOE HA U3MEHEeHUe (JIOTOTHEHNE) YCJIOBUI JIOTOBOPA-COTJIAIIEHU S,
M3MEeHeHHe (JIOTIOTHEHNe) TIPaB ¥ 00SI3aHHOCTEH YYaCTHUKOB MPABOOTHOIICHUST; 0) TOKYMEHT, Cofiep-
Kaluid YCJIoBUs 00 N3MEHEHUH (JOTOJTHEHNH) TOTOBOPA-COTTAIlIeHU .

JlononHuTeNIbHOE COMIalIeHre K JOTOBOPY — 3TO TOXE JI0rOBOP-COMJIAIIEHUE, TTOCKOJIBKY OHO
OTBEYaeT MPU3HAKaM JJOrOBOPa, yKa3aHHBIM B KOMMEHTUpYeMoU cTathe. U B TO ke BpeMs 3TO cesKa.
Ortciona cneayer BaKHBIA MPAKTUIECKU BBIBOJ: OOIIKE MPaBIa O JOTOBOPAX PacpOCTPAHSIOTCS
Y Ha JOTIOJTHUTEJIbHBIE COIJIAIIEeHHUS K JIOTOBOPaM, €CJIM MHOE He YCTAaHOBJIEHO 3aKOHOM WJIU JIOTO-
BopoM. Hanpumep, 3akmodeHre JOMOTHUTEIBHOTO COMIAIIeHUs] K JI0rOBOPY MOJYMHEHO MpaBUIaM
0 3aKJIIOYEHUH JOTOBOPOB; YCJIOBUS JEWCTBUTEIBLHOCTH CAEJIOK (O MPaBOCYOBEKTHOCTH, BOJIE, BOJIE-
U3bSBJIEHUH U JIP.) PACIPOCTPAHSIOTCS M Ha JIOTIOJIHUTEIbHOE coralieHue K jorosopy. Ecnu, npea-
TMOJIOKUM, JIOTOBOP MOJIEKUT HOTAPUATIBHOMY YIOCTOBEPEHMIO UJTU TOCYIaPCTBEHHOM PErucTpaIu,
TO U JOTIOJIHUTEJIFHOE COTJIAIICHNE K TaKOMY JIOTOBOPY JOJKHO OBITh TaKKe COBEPIICHO B HOTAPH-
aJbHOU (popMe M 3aperucTPUPOBAHO.

Crnenyer UMeTh B BUAY, UTO JIOTIOTHUTENILHOE COIJIAIIIEHUE K JIOTOBOPY He padoTaeT camo 1o
ce0e, TOCKOJIBKY B OTCYTCTBHE TOTO JJOTOBOPA, IO OTHOIIEHHUIO K KOTOPOMY OHO JIOTIOJTHUTEITBHO (€ro
HE3aKJTI0YeHHOCTh, HeJIEUCTBUTEIbHOCTD), IOTIOJTHUTEIbHOE COIIAIIeHUE €CTh IOPUANYECKUN HOMb.

Crarba 421. CBo60oaa Joropopa

1. 'paknaHe u IopugHnYecKe JUIA CBOOOHBI B 3aKJII0UEHHN JOroBOpa.

IoHyk/1eHHe K 3aKJIIYEeHUI0 IOTOBOPa He J0MYyCKaeTCsl, 3a HCKJIUYEeHHeM CJIyJyaes,
KOr/Ja 00s13aHHOCTh 3aKJIOYHTH JIOTOBOP NpeaycMoTpeHa HacrosmuMm Koaexkcom, 3ako-
HOM WJIH I0OPOBOJIbHO MPHHATHIM 00513aTeJIbCTBOM.

2. CTopoHbI MOTYT 3aKJIOUHTH JIOTOBOP, KaK MPeJIyCMOTPEHHbIH, TAaK U He Npeay-
CMOTPEHHBbIIl 3aKOHOM WJIM HHBIMHU NMPaBoBbIMHU akTamu. K 1orosopy, He npeaycMoTpeH-
HOMY 3aKOHOM HMJIH HHBIMH MPABOBbIMH aKTaMH, PH OTCYTCTBHH NMPU3HAKOB, YKa3aHHbBIX
B IMYHKTe 3 HACTOSAIIE CTaThH, MPABHJIA 00 OTAeJbHBIX BH/IAX JIOTOBOPOB, IPEyCMOTpPEH-
HBIX 3aKOHOM HJIH HHBIMH NPABOBbIMH aKTaMMH, He PUMEHSIIOTCSI, UTO He HCKJII0YaeT BO3-
MOKHOCTH NMPHMEHEHHsI MPaBHJI 00 aHAJOruM 3akoHa (myHKT 1 cratby 6) K OTaEeJIbHBIM
OTHOIIEHUSIM CTOPOH IO JOrOBOPY.

3. CTOpoHBI MOIYT 3aKJIOYHTH JOrOBOP, B KOTOPOM COJIeP:KATCSA dJEMEHThl pa3-
JIMYHBIX JJOTOBOPOB, MPEJIyCMOTPEHHBIX 3aKOHOM WJIH HHLIMHU MPaBOBLIMU aKTaMu (cMe-
IIaHHBIA 10roBop). K oTHOIMIEHUAM CTOPOH MO CMEMIAHHOMY JI0TOBOPY NPUMEHSIIOTCSI B
COOTBETCTBYIOIIHNX YACTAX NMPaBIJIa 0 JI0r0BOPax, 3JeMeHThI KOTOPBIX CO/IEP:KaTCs B cMe-
IAHHOM JIOTOBOp€, €CJIi HHOE He BbITeKaeT N3 CorJiallleHusl CTOPOH HJIH CyllecTBa cMe-
IIAHHOTO I0TOBOpAa.

4. YcaoBus JOroBOpa oNpeIesIioTCs 0 YCMOTPEHHIO CTOPOH, KpoMe cJay4yaeB, KOrjaa
cojiep:KaHne COOTBETCTBYIOIIEro YCJIOBHS MPeINHCaHO 3aKOHOM WM HHBIMH ITPaBOBbIMHI
aktamm (cratbs 422).

B ciayuasx, korja ycjoBHe JOroBopa npejaycMOTPeHO HOPMOIi, KOTOpasl MPUMeHsI-
€TCS MOCTOJIBKY, MOCKOJIBKY COIJIallIeHNEM CTOPOH He YCTAHOBJIEHO HHOE (IHCIIO3UTUBHAS
HOpMa), CTOPOHBI MOT'YT CBOMM COIJIAIIeHNEM HCKJIOUHTH €€ MpuMeHeHne Ju00 yCTaHo-
BUTbH YCJOBHE, OTJIHYHOE OT NpeaycMoTpeHHoro B Hel. [Ipu oTcyTcTBHHE Takoro corJainie-
HHSI YCJIOBHE IOTOBOPa onpe/iesieTcs1 JUCIO3UTHUBHON HOPMOH.

5. Ecau ycjioBHE 10Tr0BOpa He onpe/ieJieH0 CTOPOHAMU HJIH JTMCIIO3UTHBHOI HOPMOH,
COOTBETCTBYIOIIHE YCJOBHSI ONMpPE/AEJISIIOTCA 00bIYassMi, MPUMEHNMBbIMH K OTHOIIEHUSIM
CTOPOH.
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1. 3akperieHHbII B KOMMEHTHPYEMOW CTaThe MPUHIMIT CBOOOBI JOTOBOPA MPE/ACTABIISIET
co00il OHO W3 OCHOBOIIOJATAIONINX Haval YaCTHOIPABOBOTO PEryJIMPOBAHHUs, KOTOPOE IO CBO-
€My 3HAYeHHWIO CTOWT B OJHOM psily C MPUHILMIIAMHM PAaBEHCTBA YYAaCTHUKOB I'PAXIaHCKO-TIPABO-
BBIX OTHOIIIEHUH M HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH. [leno B TOM, YTO JOTOBOPHBIE OTHO-
[IeHUs] CYyOBbEKTOB TI'PakJAHCKOTO TpaBa OCHOBAaHbI HA WX B3aMMHOM MOPUANYECKOM PaBEHCTBE,
MIOCKOJIBKY T10 OOIIeMy TPaBHJIYy TH JIMIA SIBJISIOTCS YaCTHBIMM COOCTBEHHMKAMHU CBOETO MMYIIIe-
crBa. [loaToMy 3akimoueHue TpaxJaHCKO-TIPABOBBIX AOTOBOPOB U (POPMHUPOBAHUE CTOPOHAMH HX
YCJIOBUH TIO OOIIeMY TPaBUITy TaKke HOCSAT Cyryoo JOOpPOBOJIBHBIN XapaKTep, OCHOBAHHBIN Ha CBO-
OOHOM COIJIAIICHUH YYaCTHUKOB, OIPEAEISIeMOM HCKITIOUMTEIBHO UX COOCTBEHHBIMU MHTEPECAMH.

2. B cOOTBETCTBUHM C MpaBUIaMH KOMMEHTUPYEMOH CTaThbi CBOOOIA JOTOBOpA MPOSIBIISIETCS B
TPeX OCHOBHBIX acrieKTax: 1) cBoOoja 3aK/II0UeHHs I0TOBOPA M HEJOIMYCTUMOCTb IPUHYKICHUS K
BCTYILJICHUIO B JJOTOBOPHbIE OTHOIIEHHUS (1. | KOMMEHTHpYeMO# CTaThi); 2) cBOOOIA OIpe/Ie/ieH s
IOPUANYECKON MPUPOJIbI (XapaKkTepa) 3aK/II04aeMoro JAoropopa (m. 2 u 3 KOMMEHTUPYEMOW CTaTbh);
3) cBobona onpeneneHus yCAOBUIA (CoepkaHus) 3aKJII0YaeMOro Joropopa (1. 4 KOMMEHTHpYeMOi
crarei). BMecTe ¢ Tem npuHIMI cBOOOIBI JOroBOpa UMeET M Jpyrue nposiBieHus. Tak, mo oomemy
MIPaBUITY CTOPOHBI IOTOBOPA IO CBOEMY CBOOOHOMY COIJIAIIEHUIO MOTYT U3MEHUTh UJTH PACTOPTHYTh
(peKkpaTuTh) 3aKJII0YeHHBI UMuU Aorosop (1. 1 ct. 450 I'K).

3. CBoboza 3aKJII0YEeHHs] JOroBopa M HeAOIMyCTUMOCTh TIPUHYKJIEHUsI K BCTYIUIGHHUIO B JIOTO-
BOPHBIE OTHOIIEHHU I 03HAYAIOT, YTO CyObEKTHI I'PaKAaHCKOTO MpaBa CaMU PelialoT, 3aKJII0YaTh UK He
3aKJII0YaTh TOT WJIM MHOM JIOTOBOP, TIOCKOJIBKY HUKTO M3 HUX He 00s13aH BCTYNaTh B JOTOBOP MPOTHB
cBoeil Bonu. [IpuHyIMTENbHOE 3aKJTII0UYEHEe JOroBOpa JOMYCKAETCs JIMIIb B TIOPSAKE UCKITIOUSHHUS,
MPSIMO MPETYCMOTPEHHOTO JTUOO 3aKOHOM (Haripumep, 1. 3 ¢T. 426 'K 11t myOnumaHBIX JOrOBOPOB),
MO0 10OPOBOJIBHO MPUHSATHIM Ha cedst 0053aTeIbCTBOM (HalpUMep, BHITEKAIOIIMM U3 TpeIBapu-
TEJILHOTO JIOTOBOpa B cOOTBETCTBUH C 11. 1 cT. 429 T'K).

Takum o0Opa3om, OblJIa UCKIIIOUEHA PAcIIPOCTpaHEeHHAs! B MPEKHEM «IUITAHOBOM» XO3SIUCTBE
00SI3aHHOCTD 3aKJIIOYEHHSI IOTOBOPOB HA OCHOBE TUIAHOBBIX U APYTUX aIMUHUACTPATHBHO-TIPABOBBIX
aKTOB (HApsIIOB, OPAEPOB U JIaXKe MPSMBIX YKa3aHM OPraHOB BJIACTH), PACIIPOCTPAHSIBIIASCS KaK
Ha TOCYAAapCTBEHHBIC MPEANpPUSITUs, TAK B OTIAETbHBIX CIydasx M Ha rpaxiaH. BcieactBue 3toro
yTpaTHjIa OCHOBY CyIIECTBOBAHMSI KATETOPHsI TAK HA3bIBAEMBIX XO3AHUCTBEHHBIX IOTOBOPOB, KOTOPHIE
rOCy/IapCTBEHHbIE M KOOTIEpAaTUBHbIE I0PUANYECKHUE JIMIIA 3aKJTI0YAIN TI0 aIMUHUCTPATUBHOMY TIPH-
HYX/ICHHIO U Ha YCJIOBUSIX, YCTAHOBJICHHBIX YKa3aHHBIMU aKTaMH, a He ONpe/eIeHHbIX X COOCTBEH-
HOW BOJIEU.

4. Coboza orpeieieHns XapaKkTepa 3aKII04aeMoro JIOrTOBOpa COCTOMT B TOM, UTO €r0 y4acT-
HUKY CaMU PEIIA0T, KAKOW MMEHHO JOTOBOP UM I1e/IecO00pa3Ho 3aKmounTh. [Ipy 3TOM OHM BripaBe
3aKJIIOYUTH HE TOJIBKO JOTOBOP, KOTOPBIM MPSIMO MPEAYCMOTPEH 3aKOHOM WJIM MHBIMH TIPABOBBIMU
aKTaMH, HO U TAKOU JOTOBOP, KOTOPBIN HE MPEAyCMOTPEH 3aKOHOAATE b-CTBOM («HETIOMMEHOBAHHbIN
JOTOBOP» ), €CJIM TOJIBKO OH HE MPOTHUBOPEYUT 3aKOHOAATEIbHBIM 3aIpeTaM ¥ COOTBETCTBYET OOIINM
HayvajaM (OCHOBHBIM ITPUHIIMIIAM) U CMBICITY TPaKAaHCKOrO 3akoHoAarenbeTBa (1. 1 cr. 8 I'K). Paz-
BUTOE I'PakJAHCKOE 3aKOHOIATENILCTBO HE MIPEIyCMAaTPUBAET MCUEPITBIBAIOIIETO, 3AKPHITOTO MIEPEUHS
(numerus clausus) TOTOBOPHBIX BUJOB U HE OOSI3BIBAET CTOPOHBI «IIOATOHSTH» CBOU JJOTOBOPHbIE B3a-
MMOCBSI3H 071 OfIHY U3 U3BECTHBIX, IPSMO Ha3BAHHBIX 3aKOHOM Pa3HOBUIHOCTEH.

B HOBO# pepakiuu 1. 2 KOMMEHTUPYEMOH CTaTh JIOTIOJHEH BaXXHBIMH MOJIOKEHUSMH, OCHO-
BaHHBIMHU Ha BBHIPAOOTAHHBIX apOUTPAKHO-CYIEOHOM MPAKTUKON MOIX0/1aX, KOTOpbIe ObLIM 3aKper-
JieHsl B 1. 5 octaHoBsieHus [Lnenyma Beiciiero Apoutpaxsoro Cyaa PO or 14 mapra 2014 1. Ne 16
«O cBobone noroBopa M ee mpezenax». B COOTBETCTBUM ¢ HUMHU MPU OLIEHKE TOTO, SIBJISIETCS JIU
KOHKPETHBII JOrOBOP HEMOMMEHOBAHHBIM (HE MPEeIyCMOTPEHHBIM 3aKOHOM M WHBIMU TPABOBBIMU
aKTaMH), HEOOXOIMMO YUUTHIBAaTh HE HA3BaHUE JOTOBOPA, a €ro MPEAMET, JEUCTBUTEILHOE COepiKa-
HHE TpaB ¥ OOSI3aHHOCTEH CTOPOH, pacripeAeieHne MeXay HUMU COOTBETCTBYIOIMX PUCKOB U T.II.
[Ipu 3TOM HE cilieyeT OTOXKAECTBIATh KaTerOpUU «HENOMMEHOBAHHBIN JOTOBOP» U «CMEIIaHHBIN

15



. Komnextur aBropoB. «I'paxnanckuii kogekc Poccuiickoit @eneparn. O6mue mosoxeHns o goroBope. [locraTeiiHbrii
KOMMEHTapHH K ri1aBam 27—29»

J0oroBop». B nocnesHem ciydae pedb UIET O COBOKYITHOCTH HECKOJIBKMX PAa3JIMYHBIX BUJOB JIOTOBO-
POB, He YKJIQ/ILIBAIOIIEHCS B PAMKH KaKOK-JIMOO OIHOUW pa3HOBUIHOCTH TOMMEHOBAHHBIX JIOTOBOPOB,
HO coiepKalliell JIEMEHTBI Pa3JInYHbIX, IPSMO Ha3BaHHBIX B 3aKOHE MJIM MTHOM ITPAaBOBOM aKTe JJOT0-
BOPOB (M (WJK) UX Pa3HOBUAHOCTEN).

YcTaHoBUB, UTO peub UAET O HETOMMEHOBAaHHOM JIOTOBOPE (B KOTOPOM OTCYTCTBYIOT IIPU3HAKU
CMEIIIAHHOTO IOTOBOPA), CY/] HE BIpaBe MPUMEHSTh K HEMY MpaBuia 00 OTAEIbHBIX BUIaX TOUMEHO-
BaHHBIX JOroBopoB. OJJHAKO OH MOXET IMPUMEHUTh TAKME HOPMbI K HETOMMEHOBAHHOMY JIOTOBOPY
M0 aHanozuu 3akoHa (HO He 10 aHAJIOTHM TpaBa), npexycmorperHoit n. 1 cr. 6 T'K. VcnoBusmu
3TOTO SIBJISIOTCS: &) CXOACTBO JIOTOBOPHBIX OTHOIIEHUH U 0) OTCYTCTBHE MX MPSIMOTO YperyIpoBa-
HUS$1 COIVIAIlIEHUEM CTOPOH, T.€. CAMUM JIOTOBOPOM.

Ho 1 sTa BO3MOXHOCTB, Kak MPaBUJIO, AOJIKHA KacaTbCsl IPUMEHEHUS OUCNO3UMUGHBIX HOPM
O IIOMMEHOBAHHBIX JIoroBopax. [IpuMeHeHune k He-oMMEHOBaHHBIM JIOTOBOpaM IO aHAJIOTMU 3aKOHA
UMNEPAMUBHBIX HOPM O MIOMMEHOBAHHBIX BUJIaX JOTOBOPOB JIOMYCTUMO JIMIIb B UCKJTIOUHATEbHBIX
CITIyJasix, KOria MCXO/Isl U3 LieJiel 3aKOHOATEeTbHOTO PEryIMPOBaHMUsI OTPAaHUYUTh CBOOO/LY I0TOBOPA
HEOOXOIMMO JJIsI 3alUTHl OXPaHSEMbIX 3aKOHOM WMHTEPECOB CJIa0OW CTOPOHBI JOrOBOPA, TPETHUX
JML, TTyOJMYHBIX MHTEPECOB WM HEeJOMYyIIeHUs rpyOoro HapylleHus OajlaHca MHTEPECOB CTOPOH
noroBopa. [Ipu 3ToM cyn 00s3aH yKas3aTh Ha TO, KaKMe MMEHHO OCOOble MHTEPEChl 3aIUIIAI0TCS
IIyTeM NPUMEHEHH I 110 AHAJIOTHH 3aKOHA UMIIEPATUBHOM HOPMBI O TOMMEHOBAHHOM JI0TOBOPE K YCJIO-
BUSIM HEIIOMMEHOBAHHOI'O JIOrOBOpA.

5. CornacHo n. 3 KOMMEHTUPYEMOM CTaThU YYACTHUKHU I'PAKJAHCKUX TPABOOTHOIIEHUH BIIPaBe
3aKJIIOUYUTh CMEILLIaHHBI} IOTOBOP, COEP AN JIEMEHTbI Pa3IMUHBIX U3BECTHBIX (TIOMMEHOBAHHBIX )
pa3sHOBUHOCTEN 1OroBOpoB. K TakoMy JOroBopy B COOTBETCTBYIOLIMX YacTSAX NMPUMEHSIOTCS Ipa-
BUJIa O TEX JOrOBOpPaXx, JIEMEHThI KOTOPBIX cofepxkarcs B HeM. Tak, cr. 501 I'K P® npenycmarpu-
BaeT BO3MOKHOCTb 3aKJIIOYEHHs I0rOBOpa HallMa-MpoAaXu, 10 KOTOPOMY MOKYIaTeslb TOBapa CHa-
yaja CTaHOBUTCA €ro HaHumaresem (apenaaropom). JJo MoMeHTa mpogaxu Takoro Topapa (T.e. 10
niepexofa rnpaBa COOCTBEHHOCTH Ha HEro K MpHOOpETaTesio) K OTHOIIEHUSIM CTOPOH JIAHHOTO JIOTO-
BOpa MPUMEHSIIOTCS TIpaBmiia 00 apeH/ie (MMYIIECTBEHHOM HaiiMe), a ocJIe rnepexoa K HaHMMaTeio
npaBa COOCTBEHHOCTH Ha Belllb (TOBap) — MpaBuJia O KyIUle-TpoIake.

CMelanHbIM 10rOBOpOM (OaHKOBCKOTO CUeTa M KPEIUTHBIM) TaKKe sIBJISICTCS] HA3BAaHHBIN B
. 1 ctr. 850 'K P® moroBop kpeautoBaHusi OAaHKOBCKOTO cueTa (MHOTIa Ha3bIBaeMBbIl «oBepapad-
TOM» (OT aHIJI. overdraft — cBepX JIMMMUTA, T.e. CBEPX CyMMBI Ha cuete))'?. B cooTBeTCTBUM C 3TUM
JOTOBOPOM OaHK OIUIauMBaeT TPeOOBAHUS KPEAUTOPOB CBOETO KJIMEHTA (BJa/ieNblia CYeTa, BBICTYIIA-
IOIIEr0 OJJHOBPEMEHHO B POJIM 3a€MIIMKA) B IMpeeiax 0O0yCIOBIEHHOTO IOTOBOPOM JIMMUTA JIAXKe
MIPY OTCYTCTBUH CPEJCTB Ha €ro cyeTe WK Ha OOJBIIYI0 CYMMY, YeM Ta, KOTOpasi YMCIUTCS Ha ero
cuere (T.e. «KpEIUTYeT cyeT»). ApOUTpakHO-CyaeOHasi MpaKTHUKa MpU3Haia JI0roBop 00 oOMeHe
TOBAapOB HA KBUBAJEHTHBIE IO CTOMMOCTU YCIYTM HE JOTOBOPOM MEHBI, & CMEIIaHHbIM JIOTOBO-
POM, ITOCKOJIBKY B HEM COZIEPKATCS JIEMEHTBI JOTOBOPOB KYIUIU-IIPOJAKU ¥ BO3ME3/IHOIO OKa3aHUs
yeyr!,

CMmelaHHblid JI0rOBOp ClIEfyeT OTIMYaTh OT KOMIUIEKCHOTO JOrOoBOpa, MPEACTABIAIONIErO
c000i COBOKYITHOCTb HECKOJIBKHX BITOJIHE CAMOCTOSITENIbHBIX JOTOBOPOB, YCJIOBUSI KOTOPBIX 3a(pUK-
CUpPOBaHbl B €IMHOM JIOKYMEHTE, COIJIACOBAHHOM CTOpoHamH. Hampumep, KOHKpETHBIN J0TOBOP
MIOCTaBKM TOBAPOB MOKET TaKke€ COAEPKaTh YCIOBHS O CTPAXOBAHMU THX TOBAPOB, X XPaHEHWH,

10
Cwm. 1. 15 mocranosrenus [Inenyma Briciiero Apo6urpaxnoro Cyga P® ot 19 anpenst 1999 r. Ne 5 «O HekoTopbIx Bompocax
MIPaKTUKH PAaCCMOTPEHHS CIIOPOB, CBS3aHHBIX C 3aKJIIOUEHIEM, HCTIOTHEHNEM 1 pacTOpKEHHEM JI0rOBOPOB GaHKOBCKOTO cueTa» (Bect-
HUK BAC P®. 1999. Ne 7).

Hem 1 nHpopmarrionsoro nuceMa Ipesnanyma Beiciero Apourpasknoro Cyna PO or 24 cenrsiopst 2002 r. Ne 69 «O630p
MPaKTUKK Pa3pelieHus CopoB, CBA3aHHBIX ¢ JOroBopoM MeHbl» (BectHuk BAC P®. 2003. Ne 1).
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niepeBo3Ke U T.11. B Takoii cutyarmu He TpedyeTcsi o(pOpMIIEHHSI CTOPOHAMU HECKOJIBKUX Pa3TMYHbIX
JIOTOBOPOB (JJOKYMEHTOB), HO OHA HE TIPUBOJIUT U K MOSIBJICHUIO €JMHOTO (CMEIIAaHHOTO) I0rOBOpa 2.

Pazymeercs, HeT npensATCTBUN 1S 3aKJII0UYEHUS JI0rOBOpA, COAEPKALIETO JIEMEHThI [IOMMe-
HOBaHHBIX U HETIOMMEHOBAHHBIX JJOTOBOPOB. XOTsI TAKOK JOrOBOP M HENb3sI CAUTATH CMEIIAHHBIM B
CMBICTE T. 3 KOMMEHTUPYEMOU CTaThi, K HEMY B COOTBETCTBYIOIICH YacTH OyIyT IPUMEHATHCS TIpa-
BWJIA O TOM WJTM MHOM TOMMEHOBAaHHOM JIOTOBOPE, 3 HEMTOMMEHOBAHHBII JOTOBOP OyIET OLIeHUBATHCS
Y PEryJIMpoBaThCsl C TOYKH 3pEHMs YKA3aHHBIX BBIIIE KPUTEPUEB, MTPeAyCMOTpeHHbIX B 1. 5 [locra-
HossieHus [Tnenyma Briciiero Apourpaxtoro Cyna P® or 14 mapra 2014 r. Ne 16.

6. CBoOOIA TOrOBOpa COCTOUT U B TOM, UTO €T0 CTOPOHBI CBOEH BOJIEH OINPeesIsioT ero coaep-
kaHue 1 (POPMHUPYIOT €ro KOHKPETHBIE YCIIOBUSI (€CIU TOJIBKO COIepKaHue KaKoro-Ir00 YCIOBUS He
OIpeJeIeHO UMIIEPAaTHBHOW HOPMOW 3aKOHA WJIM MHOT'O ITPaBOBOTO akTa). Tak, yclIoBUE O LIeHe MpU-
oOpeTaeMoro ToBapa OOBIYHO COITIACYETCS CAMUMH KOHTPAreHTaMu, HO B OT/IEJIBHBIX CITydasix Orpe-
AeNsieTcsl yCTaHOBJIGHHBIMU TOCYapCTBOM Tapu(aMH, CTABKAMU U T.11. (HAIprMep, KOT/ia pedub UeT
O IPOAYKIMH WU YCIIyraX €CTECTBEHHBIX MOHOIIOHI).

7. Ilpu peryarpoBanuu oropopHsix oTHomeHui ['K P® mmpoko nenosnps3yer 1ucrno3uTrBHbIE
HOPMBI, KOTOpBIE JEHCTBYIOT B KAYECTBE YCJIOBHIA JOTOBOPOB TOJIBKO B TEX CIIydasiX, KOTAa CTOPOHBI
HE YPeryJIMpOBaJId BO3HUKIIMI BOIPOC MHAYE U (UJIM) TEM CaMbIM He UCKJTIOUMIIM IPUMEHEHHE K UX
OTHOILICHUSIM COOTBETCTBYIOIIEH AUCTIO3UTUBHON HOpMBI. ClieoBaTeIbHO, OCHOBHASI OCOOEHHOCTD
JWCTIO3UTUBHBIX HOPM COCTOUT B TOM, YTO OHHM JOMYCKAIOT W JaKe MPEIrosaraioT BO3MOKHOCTb
OTCTYIUICHUSI OT COIEPKAIIMXCsI B HUX MPABUJI, TOT/IA KAaK MMIIEPATHBHBIE HOPMBI ITPEAYyCMATPUBAIOT
HEOOXOIMMOCTh CTPOTOTO BHINOJTHEHUSI COMIEPKAIMXCs B HAX Npeanvcanuil. [loatoMy AnMCrio3uTHB-
HOE peryIMpoBaHue (MCIONb30BaHUEe JUCTIO3UTUBHBIX HOPM IIPaBa) TAK:Ke MPeACTaBIsieT COO0M OIHO
13 MPOSIBJICHUT CBOOOBI IOTOBOPA.

K uuciny mucno3uTHBHBIX HOPM OTHOCSITCS, HAPUMEP, MHOTHE OOIIME TpaBUjIa UCTIOTHEHHUS
JOTOBOPHBIX 00s3aTENILCTB: O BO3MOXKHOCTH UCTIOTHEHUs 00s3arenbeTBa 1o vactsm (cr. 311 T'K),
O CpPOKE €ro UCIOJIHEHHUSI U BO3MOKHOCTHU JIocpouHoro ucnonHenus (cr. 314 u 315 I'K), o mecre
ucnonHeHus ooszatenbeTBa (cT. 316 I'K) u ap. [o cyiecTBy Takue HOPMBI COIEPKAT CBOSOOPA3HYIO
«TIOJICKa3Ky» CTOPOHAM JJOrOBOpa OTHOCUTENIBHO TOTO, KAKHE €ro YCJIOBHS MM TaKkKe CJeIoBajio Obl
COMIACOBATH (XOTSI OHM MOTYT 3TOTO M HE JIeNIaTh), 2 BO3MOKHOCTb IIPUMEHEHUSI THX HOPM (DaKTH-
YECKU BOCIIOJIHSIET OTCYTCTBYIOIYIO BOJIIO CTOPOH OTHOCUTEIBHO HEKOTOPBIX YCIIOBHIA IOTOBOPA, T.€.
3aMoNHsET UMeloIrecs B HeM rpoOedbl. [Ipu 3Tom npeiaraeMoe TUCO3UTUBHON HOPMOW MTPABUIIO
OCHOBBIBA€TCsI HA MHOTOJIETHEH MPAKTUKE JOTOBOPHBIX OTHOLIEHUI M OOBIYHO MPEJCTABISET COO0M
HanOosiee ONTUMAIBHBIN BAPUAHT COOTBETCTBYIOIIETO JJOTOBOPHOTO YCIIOBUSI.

J1s1 Toro 4ToOBl ONpeeNUTh JAMCIIO3UTHBHBI MM MMIIEPATUBHBIN XapakTep KOHKPETHOM
HOPMBI 3aKOH4, €€ COfIep/KaHue CeIyeT TOIKOBATh «MCXOMs U3 €€ CYIECTBA U LieJield 3aKOHO/IATe b~
HOT'O PeryJMpOBaHUsI», a HE TOJIBKO IPUHUMAsI BO BHUMaHKe OyKBaJIbHOE 3HAYCHUE COZIEPKAIIUXCS
B Hell CJIOB M BbIpakeHWid. VIHavye roBopsi, Kak pazbsicHeHo B a03. 3 1. 1 [Tocranosnenus [Tnenyma
Bpriciiero Apoutpaxkaoro Cyna P® ot 14 mapra 2014 r. Ne 16, cyn ipu ycTaHOBJIEHUH I0PUITYECKOM
MIPUPOBI HOPMBI ITPaBa MPUHUMAET BO BHUIMAHUE TAK)Ke «HU Te e, KOTOpbIe TIPecieJoBal 3aKOHO-
aaTenb, YCTAHABIMBAS JAHHOE TIPABHJIO», TTOCKOJIBKY OT HHUX (2 HE TOJIBKO OT (pOPMYJIMPOBOK HOPM
3aKOHA) B KOHEYHOM CYETE 3aBHCHT MUMIIEPATUBHBINA WM JUCTIO3UTUBHBIN XapakTep MpUMEHseMOi
HOPMBI TTpaBa.

8. ITyHKT 5 KOMMEHTHPYEMOW CTaThU IIPEAYCMAaTPUBAET JIONOIHUTENIBHYI0 BO3MOKHOCTh BOC-
TMIOJIHEHUsI TIPOOESIOB B COAEP)KAHUM 3aKJIIOYEHHOTO JIOTOBOPA, T.€. OMpeesieHHs] ero yCIOBUH B
OTCYTCTBHE MPSIMO BBIPAXKEHHOTO COTJIACOBAHHOTO BOJIEU3bSIBJICHUSI €70 CTOPOH MJTH IMCTIO3UTUBHON

12 KommenTapuii k I'paxnanckomy komekcy Poccniickoit ®enepanum, yactu neppoii (rocrareiinsiii) / Ots. pea. O.H. Cagukos.
3-e uza. M., 2005. C. 945 (aBrop kommeHnTapus — H.M. Kieiin).
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HOPMBI, C TIOMOIIBI0 TPUMEHUMOTO K JIaHHOH cutyanuu oobrdas (cT. 5 ['K), koTopslil, Takum oOpa-
30M, CTAHOBUTCSI JOMIOJTHUTEIBHBIM (CYOCHIMAPHBIM) UICTOYHHKOM JIOTOBOPHOTO TIpaBa.

[Ipu 3TOM B HOBO¥M peJakIMU I. 5 KOMMEHTHPYEMOU CTaTbl MCKJIIOYEHBI CIIOBA «JEJOBOTO
000poTa», MOCKOJBKY MOCBsiIeHHas oobryasiM cT. 5 T'K B penakimu ®enepanbHoro 3akona ot 30
nexadps 2012 r. Ne 302-P3 pacmmpuiia moHsTue 00bIYasi, He CBS3bIBasi €ro 0oJiee TOIBKO ¢ 00bIua-
SIMU JIEJIOBOTO (TTPEANPUHIUMATEIBLCKOr0) 000poTa.

Bwmecrte ¢ Tem B kauecTBe 0OBIYAEB K IOTOBOPY, KOHKPETHOE YCIIOBUE KOTOPOTO HE OIPE/IeNIeHO
HU CaMMMHM CTOPOHAMM, HU IMCTIO3UTUBHOM HOPMO# 3aKOHA, MOTYT ITPUMEHSITHCS IPUMEPHBIE YCIIO-
BUs1, pa3paOOTaHHbIE M OMyOIMKOBAHHBIE [IsI TOTOBOPOB COOTBETCTBYIOIIETO BH/A (€CM OHU OTBeE-
4alT TpeOOBaHUSIM, MpeaycMOTpeHHbIM cT. 5 T'K), nake mpu OTCYTCTBUM MPSMBIX OTCHIJIOK K HUM
B JIOTOBOpE. DTO ClelyeT Kak U3 1. 5 KOMMEHTUPYEMOM CTaTbM, Tak U u3 1. 2 cT. 427 I'K (cM. kom-
MeHTapuii K cT. 427 I'K), a Takxke U3 pa3bsicHeHu# cyneOHoi npakTiku (a03. 3 m. 7 [ToctaHOBIEHUS
[Tnenyma Briciiero Apoutpaxsoro Cyna P® ot 14 mapra 2014 r. Ne 16).

B cepe npeanprHuMaTenbCKUX JOrOBOPHBIX OTHOIIEHUI HAJTMUUE U COJEPKaHUE TOPrOBBIX U
MOPTOBBIX 0ObIYaeB, MPUHATHIX B Poccuiickoi ®enepariuu, CBUAETENLCTBYET TOProBO-IPOMBIIILIEH-
Has naara PO (. 3 cr. 15 3akona P® ot 7 utona 1993 r. Ne 5340-1 «O TOproBo-npoMbIIIIJIEHHBIX
nanarax B Poccuiickoit ®enepanum»).

B noroBope MoxeT coaepkaTbCsl OTCBUIKA K TOMY WJIM MHOMY OOBIYAI0 WJIM MPSIMO BOCIIPO-
M3BOJMTHCS €r0O cofiepkaHue. B Takoil cutyaruy oOblvail cuuTaeTcs OOBIKHOBEHUEM M CTAHOBUTCS
COCTaBHOW YaCThI0 COOTBETCTBYIOILIETO JOrOBOpa (JOrOBOPHBIM ycioBueM). OObIYau cleayeT OT/Iv-
4yarh OT «3aBEAEHHOIO MOPSAIKA», MO/ KOTOPHIM MOHUMAETCS CIOKUBILASCS TPAKTUKA B3AUMOOTHO-
LIEHUI CTOPOH KOHKPETHOI'O IOr0BOPA, T.€. M0 CYLLECTBY €r0 YCJIOBUS, OIpa3yMeBaBIINECs CTOPO-
HaMmH. Takas NpakTHKa, 1a)ke He 3aKperIeHHas IPsSIMO B YCJIOBUSIX IOTOBOpA, MOKET UMETh 3HAUEHHE
1151 €70 YYaCTHUKOB M YUUTHIBAETCS CYJJOM IIPU PACCMOTPEHNUHM BO3HUKILETO MEXly HUMU CIOpa Kak
(pakTHUECKM COIIACOBAaHHOE CTOPOHAMM JIOTOBOPHOE YCIIOBHE.

9. CBobOona AoroBopa HeM30EKHO MOABEPraeTCs TEM WM UHBIM OrPAHUICHUSIM, YCTAaHOBJICH-
HBIM B ITyOJIMYHOM MHTEpece.

[Ipesxne Bcero copepkaHue BCAKOIoO I0r0BOpa JOIKHO COOTBETCTBOBATh UMIIEPATUBHBIM HOP-
MaM 3aKOHA M MHBIX TPaBOBBIX akTOB (I1. 1 cT. 422 I'K), B MpOTMBHOM Clly4ae OH MOKET OBbITh TIPH-
3HAH HeJeucTBUTEIbHOM ceskoi (cT. 168 I'K).

B psine ciyuyaeB orpaHudeHus JOrOBOPHOW CBOOO/bI BEI3BAHBI MHTEPECAMU PA3BUTHS PHIHOU-
HBIX OTHOUIEHU, KOTOPBIE HE MOT'YT HOPMAJILHO (PYHKIIMOHMPOBATh B OTCYTCTBHE TAKMX OrpaHUye-
Huil. Hanpumep, orpaHnuMBaloTCs: BO3MOKHOCTY MOHOIIOJIbHBIX TPOM3BOJUTENEN TOBAPOB U YCIIYT,
KOTOpBIE HE BIIPaBe HaBsA3bIBATh KOHTPAr€HTaM YCJIOBUS IOTOBOPOB, UCIOJIb3Ys CBOE BHITOIHOE MOJIO-
KEHWE W HEBO3MOXKHOCTh MOTpeOHTeNeld OOpaTUThCsl K APYTUM IPOM3BOAUTENSIM, T.€. Hapylas
MPUHIIUIIBI JOOPOCOBECTHON KOHKYPEHIIUH.

B yactHOCTH, OpraHsl, peryJupyolue 1esTeJbHOCTh €CTECTBEHHBIX MOHOIIOJIMH, BIIPaBE OIpe-
AeNSTh MOTpeOUTeNel, MOAJIeKAIIMX 00s13aTeIbHOMY OOCITYKMBAHHIO, & TAKXKE YCTAHABIMBATD IIEHbI
(Tapudbl) WK UX TIPEAEIbHBII YPOBEHD HA MPOAYKIMIO TAKUX MOHOIIOJHM, T.€. [0 CYTH OIpelessiTh
KOHTPareHTOB M HEKOTOPBIE CYIIIECTBEHHBIE YCIIOBUSI COOTBETCTBYIOIIMX JOroBOpoB (u. 1 cr. 6 Pene-
pasibHOTO 3aKoHa OT 17 aBrycra 1995 r. Ne 147-®3 «O ectecTBeHHBIX MOHOMONIUSIX» ). He3akoHHBIMU
CUMTAIOTCS HaBsI3bIBAHUE TIPEANPUHMAMATEISIMU CBOMM KOHTpareHTaM HEBBITOJHBIX YCIIOBUI JOTOBO-
POB MM HEOOOCHOBAHHBIN OTKA3 JIMOO YKJIOHEHUE OT UX 3aKJII0UYEHU S, TPEACTABIISIONIIE COO0M pa3-
HOBUJIHOCTH HEIOOPOCOBECTHON KOHKYPEHIIMH, a TaKKe COINIAIICHUsI XO3SICTBYIONMX CYOBEKTOB,
HalpaBJIeHHbIE Ha OrpaHuYeHus1 KOHKypeHuH (noan. 3 u S . 1 cr. 10 u . 1 cr. 11 depepanbHoro
3akoHa ot 26 utosst 2006 r. Ne 135-93 «O 3ammre KOHKYPEHIIUN» ).

B 0co06oi1, MOBBIIIEHHON 3aIMTe HYKAAIOTCS I'pask1aHe-TIOTPeONTeNH, BBICTYTAIONINE B Kave-
CTBE 3aBeIOMO OoJiee c1ab0i CTOPOHBI BO B3aMMOOTHOIIIEHHSIX C MPO(eCCUOHAIBHBIME TTPEA pPUHH-
MaresisiMu. Takast 3aIMTa OCyIIECTBISIETCS KaK ¢ MOMOIIBI0 HEKOTOphIX 00mmux HopM ['K P®, tak u
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C TIOMOIIIBIO CTICIUAIBHOTO 3aKOHOATEIbCTBA O 3aIlUTe MpaB nmotpedutesneil. B yacTHoOCcTH, B AOTO-
BOpax, I7ie KPEIUTOPOM SIBJISIETCS IPAXKAaHUH KaK OTpeOUTeNIh TOBAPOB, padOT MIIU YCIIYT, CTOPOHBI
JIMIIIEHBI TPaBa CBOMM COIJIAIIIEHUEM OrPaHUYMBATh YCTAHOBJIEHHBIN 3aKOHOM pa3Mep OTBETCTBEH-
HOCTH JIOJDKHUKa-yciayrofarens (1. 2 cr. 400 I'K).

Hakowetr, B IOrOBOPHBIX OTHOIIICHUAX JEHCTBYET M OOIIVIA TIPUHITMIT 3aITpeTa Ha 3JI0yIoTped-
nenue npaBoM (ct. 10 I'K), B ToM umcrie 3ampera Ha 3710ynoTpedieHre CBOOOION JI0roBopa, 4to
TaKKe CJIeyeT CYMTATh OJHUM U3 HEOOXOAMMBIX OrpaHMUYeHUI 3Toi cBOoOOIbI. [IpuMeHeHue 3toro
IMPUHLOMIIA OITpaBJaHHO, HAIIPUMEDP, B CUTyalluH, KOI'la 6aHK B KQ4E€CTBE CTOPOHBI KPEAUTHOI'O AOI0-
BOpa HaBSI3bIBAET CBOEMY KJIMEHTY-3aeMIIMKY HecOpa3MepHO OOJBIIYI0 HEYCTONKY 3a MPOCPOYKY B
BO3BparTe KpeaWTa, a 3aTeM TpeOyeT ee MPUHYIUTETBHOTO B3bICKAHUs, CChUIASCH HA MPUHIIUI CBO-
6omp1 ToroBopal?.

Cratbsa 422. J/IoroBop u 3aK0oH

1. loroBop /10JI2KeH COOTBETCTBOBATh 00s13aTeJbLHBIM /IS CTOPOH MPaBHJIaM, yCTa-
HOBJIEHHBIM 3aKOHOM M HHBIMH MPaBOBLIMHU aKTaMH (MMIIePaTUBHBIM HOPMaM), J1efCTBY-
IOI[UM B MOMEHT €ro 3aKJI0uYeHusl.

2. Ecsin mocJie 3aKJII0UeHUs JOrOBOPA NPHHSAT 3aK0H, yCTAHABJIHBAKOIIAH 0053aTe b-
Hble /IJIsI CTOPOH NpaBHJia HHbIE, YeM T€, KOTOPbIe 1eiiCTBOBAJIM NPH 3aKJII0YEHNH JI0T0-
BOPA, YCJIOBHS 3aKJIIYEHHOT0 JJOr0BOPa COXPAHSIIOT CIILY, KpOMe CJIy4aeB, KOrja B 3aKOHe
YCTaHOBJIEHO, YTO €r0 /IeliCTBHE PACIPOCTPAHsAETCSI HA OTHONIEHN S, BO3HUKIIHNE U3 paHee
3aKJII0YEHHbIX I0TOBOPOB.

1. KommMeHnTHpyemast CTaTbhsi UMeeT KJII0YeBOe 3HaYeHUe Kak ISl IOTOBOPHOTo MpaBa, Tak U
IUIsI TPasKIAHCKOTO TpaBa B LIEJIOM, ITOCKOJIBKY OIpeJielisieT COOTHOIIeHUe (B3auMOJIEICTBIE) JOT0-
BOpa U 3aKoHa. B cuity nmpuHIMNa cBOOOIBI JOrOBOPa, HAIIEAIIEro OTPaKeHUE MPekIe BCEro B CT.
1 u 421 T'K P®, conepxanue 1oroBopa no oorieMy MnpaBuily OMpeesisieTcs CTOPOHAMU 110 CBOEMY
yemotpenuo. [Ipu aToM cBoO0/Ia CTOPOH I0pUINYECKU orpaHndeHa. HavOoee 3HAUMMBIM I0pUTU-
4ecKUM (pakTOpOM, BO3AEUCTBYIOIIMM Ha BOJIIO CTOPOH U COOTBETCTBEHHO Ha COJIepXKaHUe 3aKJIiova-
€MOTr0 MU JIOTOBOPA, BBICTYIIAET 3aKOH (HOPMBI MpaBa). VIMeHHO 1Mo3ToMy MpodiieMa COOTHOIICHU ST
JOrOBOpPA M 3aKOHA SIBJISIETCS] OMHOM U3 aKTyaJIbHBIX B OT€UeCTBeHHOW IuBHIMcTUKE. [locre npuHs-
tHs1 yactu nepoit 'K PO co crienmanbHOl cTaTheil 0 JOroBope M 3aKOHe BHUMAHUE TEOPUU U MTPAK-
THKH K 3TOH IpodsiemMe BO3pocio'.

3aKOHOMOJIOKEHHU ST KOMMEHTUPYEMOI CTaThi HE MMEIOT aHAJIOTOB B IIPEKHEM OTeYECTBEHHOM
3akoHonarenbcTe (Poccuiickont ®enepanuu, PCOCP, CCCP, Poccuiickoii ummiepun) '°, u nosise-
Hue ctaTbu «JloroBop u 3akoH» B 'K P® crnenyer pacrieHuBaTh Kak JOCTUKEHHE POCCUIICKOTO 3aKO0-
Hopatens. ['paxaaHckue KoeKchl psiia rocyaapcetB — yyactHukoB CHIT comepikar craTbu, aHasio-
rUyHble Hactosmen crarbe. Tak, I'paxaanckuil kogeke Pecriyonmuku Kazaxcran Bkimouaer cr. 383
«JloroBOp M 3aKOHOJATENILCTBOY, a I'paxknanckuii konekc Pecnyommku benapych — cr. 392 ¢ Takum ke
Ha3BaHWeM. DTO, HECOMHEHHO, Pe3yJbTaT CUJILHOTO BIIMSIHUS YaCTU MepBOi MojenbHoro ['paskiaH-

3 Cm. takxe 1. 2, 3,7, 9, 10 unpopmanrontoro nuceMa Ipesunuyma Beiciiero Apoutpaxsoro Cyaa PO ot 25 Hosops 2008 .
Ne 127 «O030p HpaKTUKH TpUMeHeH s apOUTpakHbIMU cyaamu ctathu 10 I'paxpanckoro konekca Poccuiickoii ®eneparin» (BecTHrK
BAC P®. 2009. Ne 2).

4 cm., Hanpumep: Caduxoeé O.H. JIoroBop u 3akoH B HOBOM IpaxjaHckoM mpase Poccuu // Becrnuk BAC P®. 2000. Ne 2.
C. 137-142; Couypo JI.B. CoorHolenue gorosopa u 3akona // FOpucr. 2001. Ne 2. C. 26-35; Bpazunckuii M.1 . O HOpMaTUBHOM
perympoBanun gorosopos // KypHan poccuiickoro mpasa. 1997. Ne 1. C. 69-77; Hoeocenosa JI.A. O cepe nefictust crateu 422
I'pasxpanckoro koxekca // I'pasxganckoe mpaBo coBpemenHor Poccry / Coct. O.M. Kossips 1 A.JI. Makosckuii. M.: Craryr, 2008.
C. 142-155.

15 Cm.: CBon 3akoHOB rpaxjaaHckux Poccuiickoii nmnepun. Ipoekr I'paxaanckoro ynoxenust Poccuiickoit nmmnepun. I'paxknas-
ckuii kozieke PCOCP 1922 ropa. I'paxganckuii kopeke PCOCP 1964 ropa / Cocr. [1.B. Mypsun. Exarepun6ypr: 3n-Bo MH-Ta yact-
Horo mpasa, 2003.
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CKOro Kojiekca sl rocygapcts — yuyactHukoB CHI', B ocHOBY koTopoii nonosxeHa yactb nepsas ['K
P®. I'pasxnanckuii Koaeke YKpauHbl, UCTIBITABIINI MEHbIIIEE BJIUSHUE MOAEIbHOIO I'paxkIaHcKoro
KOJEKCa, COIEPXKUT CT. 6 «AKTHI I'pak/JaHCKOTO 3aKOHOAATEIBCTBA U JJOTOBOP», KOTOPAsl 3aMETHO
OTJINYAETCS] OT KOMMEHTHPYEMOH CTaTbU.

2. [IpeqmMeT KOMMEHTUPYEMOM CTaThi KPATKO MOXKET ObITh 0003HAYEH KaK COOTHOIIIeHHE (B3a-
MMOJIENICTBUE) JOTOBOPA U 3aKOHA (IIPeXk/Ie BCEro C TOUKU 3pEHMs BO3/ICHCTBUS 3aKOHA HA JIOTOBOP
1 JIOTOBOPHOE MPaBOOTHOLLEHKE). B nipeaenax ykazaHHOro mpeaMeTa HaCTOSIILAs CTaThs:

BO-TIEPBBIX, OMNpEAESAEeT, KaKUM IPAaBOBbIM HOpPMaM JOJIKEH COOTBETCTBOBATH I'pakAaH-
CKO-TIPaBOBOM JIOTOBOP;

BO-BTOPBIX, CONEPKUT KPATKOE OIpeeSIeHUe UMIIEPATUBHBIX HOPM;

B-TPETbUX, OIpPEIEIsAeT BIUSHIUE U3MEHEHUI B 3aKOHOAATEIbCTBE HA CONEpKaHUE I'pakAaH-
CKO-IIPaBOBOT'0 JIOTOBOpa U BO3HMKIIETO M3 HErO IOrOBOPHOTO IMPABOOTHOIIEHUS U TEM CaMbIM
YCTQHABJIMBAET CIIELMATbHOE MPABWIIO JEWCTBUSI 3aKOHOJATENLCTBA BO BPEMEHU NPUMEHUTEIBHO
K T'pakJaHCKO-IIPaBOBOMY JOTOBOPY M BO3HMKIIEMY M3 HEro JOIOBOPHOMY ITPABOOTHOILIEHUIO (B
WCKJTIOUEHHe 13 OOIIero rnpapwia, mpeaycMotrpeHHoro ct. 4 I'K).

B cootBerctBuu co cr. 156 'K P® npaBuia KOMMEHTHPYEMOW CTaTbl MTPUMEHSIOTCS TaKkKe
K OJIHOCTOPOHHMM I'PaXJaHCKO-IIPAaBOBbIM CHEJKaM MOCTOJIbKY, ITOCKOJIBKY 3TO HE MPOTUBOPEUYUT
3aKOHY, OTHOCTOPOHHEMY XapaKTepy U CYLIECTBY CIEJIOK.

KommeHTHpyemas craThsi HAaXOIUTCS B CUCTEMHOM B3aMMOCBSA3M C psAAoM Apyrux crareid ['K
P® (npexne Beero co ct. 3, 4, 421), KOTOpbIe AOKHBI OBITh TIPUBJICUSHBI K TOJIKOBAHHUIO HACTOSIIIEH
cratbu. B cBOIO ouepenp 3Ta CTaThs JOJKHA YUUTBIBATHCA MPU TOJIKOBAHWU M NMPUMEHEHUH CT. 3,
4, 421, a takxke HekoTopbIx Apyrux crareid 'K P®, nanpumep cr. 168, KoTopas nocpsiieHa Hejiei-
CTBUTEJILHOCTH CIIEJIKY, HAapYIIAOIIeH TpeOOBaHuUs 3aKOHA WJIM MHOTO MPABOBOTO aKTa.

3. 3aKOH U JOrOBOP COOTHOCSITCS HE TOJIBKO (M HE CTOJIbKO) KaK IpaBoBasi HOpMa U I0puuye-
ckuil akT. OHU B3aMMOJEHCTBYIOT U KaK PETrYJIITUBHBIE ITPABOBBIE AKTHI (XOTSI U pa3HbIE), KOTOPbIE
BMeCTe (XOTs U [0-pa3HOMY ) MOJIETIMPYIOT IOTOBOPHOE ITPABOOTHOIIIEHHE. 3aKOH (2 paBHO MHOUM HOP-
MAaTUBHBIN TPABOBOM aKT) M3/1A€TCsI IPABOTBOPYECKUM OPTraHOM B paMKax MyOJINYHO-BIACTHBIX TTOJI-
HOMOYMI U PEryIMpyeT OTHOIIEHHS BCeX CYOBEKTOB I'PakAaHCKOrO MpaBa, OCHOBAHHBIE HA JIIOOBIX
JOTOBOpax COOTBETCTBYIOIIETO BU/A, a JIOTOBOP COBEPINACTCS CAMUMH CYOBEKTaMH T'PakIaHCKOTO
1paBa (CTOPOHaMU JJOrOBOPA) CBOEW BOJIEN U B CBOEM MHTEPECE U PEryIMPYeT OTHOLLIEHU S, OCHOBAH-
HBbIE TOJIbKO Ha JIAaHHOM JIOTOBOPE.

4. CornacHo 1. 1 KOMMEHTUPYEMOH CTaTbU JOTOBOP JI0JKEH COOTBETCTBOBATh YCTAHOBJIEHHBIM
3aKOHOM M UHBIMU ITPABOBBIMHU aKTaMU 00SI3aTeIbHBIM IJ1s1 CTOPOH MpaBUIaM (MMIIEPaTHBHBIM HOp-
MaMm), AEMCTBYIOIIUM B MOMEHT €ro 3aKJII0YEeHHS.

OO CMBICIT STOTO MOJIOKEHUS B IIEJIOM JIOCTAaTOYHO siceH. OHO yCTaHAB/IMBAEeT, KaKUM TIpa-
BOBBIM HOpPMaM, COJEPKAIIMMCS B KAKUX HOPMATUBHBIX IIPABOBbIX aKTaX JIOJKEH COOTBETCTBOBATh
noroop. Bmecrte ¢ Tem XxapakTepucTHKa BO3JEWCTBUS 3aKOHA (HOPM IMpaBa) Ha JOrOBOP HE UCYep-
nbIBaeTcs oomielt (popMynnon «JI0roBop JOMKEH COOTBETCTBOBATh 3aKOHY (HOpMaMm IpaBa)». Mexa-
HU3M B3aUMOJIEHCTBHSI JOTOBOpA U 3aKOHA ropaszio 0osee CIoXkeH, MHOTOrpaHeH U BapuatuBeH. OH
pasiryaeTcsl B 3aBUCUMOCTU OT BUAA (CBOMCTB) HOPMBI MpaBa, BO3JEHCTBYIOIIENH HA JOTOBOP, OT
BU/A (CBOWCTB) HOPMATUBHOI'O IPaBOBOTO aKTa, COAEPKAILETO JaHHYI0 HOPMY IpaBa, OT TOro, BO3-
JEWCTBYET JIM HOpMa IpaBa Ha I0OrOBOP UJIM HEMOCPEICTBEHHO Ha IOTOBOPHOE IMPaBOOTHOLIEHHUE, OT
psina apyrux (aktopos, 6e3 ydera KOTOPBIX CJIOXKHO IOHSATh, KaK B AEHCTBUTEIBHOCTU MPABOBBIC
HOPMBI BO3/ICHCTBYIOT Ha JJOTOBOP M JIOTOBOPHOE MPABOOTHOIIIEHHE, KaK BOOOIIE JOTOBOP B3aUMO-
JEUCTBYET C 3aKOHOM.

5. YcranaBnuBasi, 4TO JOrOBOP JIOJKEH COOTBETCTBOBATh MMIIEPATUBHBIM HOpMaM, 1. 1 KoM-
MEHTHPYEMOW CTaTbU OIpeeisieT UMIIepaTUBHbIE HOPMBI KaKk 00si3aTeNIbHbIE /1JIs1 CTOPOH MpaBHJIA.
Takoe ornpeneseHre, OCHOBAaHHOE Ha TPaIMIIMOHHOM MOHMMAaHWU MMIIEPAaTUBHBIX HOPM, ITpEJCTaB-
JISIETCSI CJIMIIKOM OOIIMM, TTOCKOJIBKY HE pacCKpBIBAET XapakTep (aCreKT) 00s3aTeIbHOCTH, TPUCYIIUI
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MMIIePaTUBHBIM HOpMaM. JI0CTaTOYHO cKa3arh, YTO HE TOJIBKO UMIIEPATUBHBIE, HO U TUCTIO3UTHBHBIC
HOPMBI SIBJISIIOTCS 00SI3aTeIbHBIMU ISl CTOPOH TPaBUJIaMH NP UCTIOIHEHUH JJOTOBOPHOTO 00si3a-
TEJIbCTBA B CIIyYasiX, KOIJIa CTOPOHBI HE OTCTYITMJIM B IOTOBOPE OT JAMCIIO3UTHBHBIX HOpM. [TosTomy
MPUBENICHHOE B 1. | KOMMEHTHPYEMOM CTaThU KPaTKOE OIpeIe/ieH e MMIIEPATUBHBIX HOPM Kak 00si-
3aTeJIbHBIX JIJIs1 CTOPOH MPABUIT HE PACKPBIBAET B JOCTATOYHON Mepe IPU3HAKA UMIIEPATUBHBIX HOPM.
XapakTepUCTUKY UMIIEPAaTUBHBIX HOPM I1EJIECO00PA3HO OCYILECTBISTh BO B3aUMOCBSI3H C JMCTIO3H-
THUBHBIMH HOPMaMH, TIOCKOJIBKY 3TH BU/Ibl HOPM SIBJISIIOTCSI PE3Y/IbTaTOM KJIACCH(PUKAIIMK MTPABOBBIX
HOPM I10 OTHOMY OCHOBaHHIO.

B coorBercrBun 1. 4 ct. 421 'K P® nmucno3utriBHAas HOpMa IpaBa MOXKeET ObITh ONpe/iesieHa Kak
HOpMa IpaBa, OT KOTOPOH CTOPOHBI PETyJIMPYEMOro STO HOPMOM OTHOIIIEHHSI BIIPAaBE MO 0OOI0IHOMY
COMIACUI0 HEOTPAHUYEHHO OTCTYITUTh, YPETYJIMPOBAB CBOU OTHOIIEHUSI HHBIM 00Pa30M, MJIH UCKITIO-
YHUTH ee MPUMEHEHHe K CBOMM OTHOIIeHUsIM. COOTBETCTBEHHO MMIIEpAaTHBHAS HOpMa IpaBa — 3TO
HOpMa IpaBa, OT KOTOPOM CTOPOHBI PETyIMPYEMOro 3TOM HOPMOI OTHOILIEHHsI HE BIPaBe M0 CBOEMY
YCMOTPEHUIO HEOTPAaHUYEHHO OTCTYNUTDb WJIM UCKJTIOUUTh €€ TIPUMEHEHUE K CBOMM OTHOIIEHH M 6.

CorocTaBnisisi TUCMIO3UTHBHBIE HOPMBI C uMmMnepatuBHbIMH, M.U. BparuHckuii mpuiien K
BBIBOJY, UTO «IIE€PBBIE MO0 CAMOW CBOEW CYTH MPEACTABISIIOT COOOM JIMIIb YCJIOBHBIA BapHaHT BTO-
pbix. Imeetcs B BUY, 4TO J00asi AUCTIO3UTUBHASI HOPMA ITPEBPAIIIAETCs B UMIIEPATHBHYIO UCKITIOUH-
TEJIbHO B CHITY TOTO (DaKTa, YTO CTOPOHBI HE BRIPA3UJIM COTJIACH S HAa OTCTYIIGHHE OT Hee, IPEeyCMOT-
PEeB B JOroBope Kakou-mubo apyroil BapuanT. C MOMEHTA 3aKJIIOUeHHS JIOTOBOpa TUCIIO3UTHUBHAS
HOpPMa, €CJI MHOE He MPEyCMOTPEHO B HEl, SIBJISIETCS TAKMM K€ AOCOJIIOTHBIM, He 3HAIOIINM UCKJIIO-
YEeHUI Pery/IsITOpoM MOBEJEHHUS CTOPOH, Kak M HOpMa UMIIepaThBHAs» 7. J[IelCTBUTENIBLHO, €CTIH TIPU
3aKJIIOYEHUH JI0TOBOPA CTOPOHBI HE OTCTYIWJIM OT AWCTIO3UTUBHON HOPMBI, MIPETYCMOTPEB OTIMY-
HOE OT 3TOW HOPMBI JIOTOBOPHOE YCJIOBUE, WM HE UCKIIIOUWIM €€ MPUMEHEeHHEe K CBOMM OTHOIIIE-
HUSIM, TO TIOCJIe 3aKJIIOYEHHS IOTOBOPA CTOPOHBI JOJIKHBI COOMIONATh JUCTO3UTUBHYIO HOPMY TaK
ke, Kak ¥ umrepaTuBHyo. OJJHaKO AMCIIO3UTHBHAS HOpPMa OCTAeTCsl TUCIIO3UTHBHOM, TOTOMY UTO
CTOPOHBI U TIOCJIE 3aKJTIOUEHHUsI IOTOBOPA BIIPaBe M0 00OI0IHOMY COIJIACHIO OTCTYIHUTh OT JAWCIIO3H-
THUBHOW HOPMBI, BKJIIOUMB B YK€ 3aKJTIOUEHHBIN JOTOBOP (IyTeM ero U3MEHEHH ) YCIIOBUSI, OTIINYHBIC
T0 COZIEPKAHUIO OT AUCTIO3UTUBHON HOPMBI, 2 PABHO MCKJIIOUYMB MIPUMEHEHHE 3TON HOPMBI K CBOMM
OTHOILICHUSIM.

BaxHoe 3HaueHwMe 17151 KBaTM(PUKAIIIKM KOHKPETHBIX HOPM B KaU€CTBE UMITEPATUBHBIX HITH JHIC-
MO3UTHBHBIX UMeeT roctaHoBiienue [Tnenyma BAC P® ot 14 mapra 2014 1. Ne 16 «O cBobone oro-
BOpa U ee mpezieniax» %, KoTopoe conepXuT, B YaCTHOCTH, CIIEAYIOIINE pa3bsCHEHUS:

— HOpMa, OmpeJessIoNias nmpaBa u 00s3aHHOCTH CTOPOH JIOrOBOpPA, SIBJISIETCS UMIIEPaTUBHOM,
€CJIM OHA COZIEPXKUT SIBHO BBIPAKEHHBIM 3allpeT Ha YCTAaHOBJICHWE COIJIAIIEHUEM CTOPOH YCIIOBUS
JOroBOpa, OTIMYHOIO OT MPELyCMOTPEHHOIO 3TOM HOPMOW MpaBuiia (HalpuMep, B HEMl Mpe1ycMOT-
PEHO, UTO TaKOe COIJIallleHne HUUYTOXKHO, 3aIlpelIeHo WM He JIOMyCKaeTcs, MO0 YKa3aHO Ha MPaBo
CTOPOH OTCTYIHTh OT COJEPKAIIErocsi B HOpME TpaBUjia TOIBKO B Ty WJIM HWHYIO CTOPOHY, JIMOO
Ha3BaHHBIN 3aMpeT WHBIM 00pa30oM HEBYCMBICJIEHHO BBIPaKEeH B TEKCTE HOPMBI). Bmecrte ¢ Tem u3
1eJield 3aKOHOJATEIbHOTO PEryIMpOBaHUsI MOKET ClIeJOBaTh, YTO COACPKAIIMIACS B MMITEPAaTUBHOM
HOpME 3allpeT Ha COIVIAIlIeHue CTOPOH 00 MHOM JOJIKEH TOJKOBATHCS OrpaHMYUTEbHO. B yacTHO-
CTH, CyJI MOXET IPU3HATh, YTO IAHHBIH 3alpeT He AOIMYCKAeT YCTAHOBJIEHUE CTOPOHAMHU TOJIBKO YCIIO-

16 VIMIiepaTUBHBIM U JUCTIO3UTHBHBIM HOPMaM TOCBSILIEHBI, B YaCTHOCTH, ciefyioiue padotsl: Cadurxos O.H. VimnepatvBHbie
Y IWCIIO3UTUBHBIE HOPMBI B rpakaaHckoM mpase // FOpumnueckuit mup. 2001. Ne 7. C. 4-9; Jlanwun U.C. Jucnio3uTHBHBIE HOPMBI
npasa. H. Hosropon: M3a-Bo Huskerop. akan. MBJI, 2002; Kapanemos A.I'. CBo6oaa A0roBopa ¥ Mpeenbl UMIIEPaTUBHOCTH HOPM
rpaxaanckoro npasa // Bectuuk BAC P®. 2009. Ne 11. C. 100-133; Cmenarog /1. IUCo3UTUBHOCTh HOPM JOTOBOPHOTO TpaBa.
K konuenuuu pedopmel o01ux nosoxenud I'paskaaHckoro kopekca P® o noroopax // Bectuuk BAC P®. 2013. Ne 5. C. 6-59.

17 Bpazuncxuii M. 1., Bumpsinckuii B.B. loroBoproe npaBo. Ku. 1: O6mue nonoxenus. M.: Craryr, 1997. C. 242.

18 Bectrik BAC P®. 2014. No 5. Cm. Takske: Kapanemos A.T., beszenxo P.C. Kommentapuii k Hopmam 'K 06 oTesbHBIX BUIax
noroBopos B koHTekcTe [Tocranosnenus ITnenyma BAC P® «O coGoze norosopa u ee npegenax» // Becrunk BAC P®. 2014. Ne 8.
C.4-97.
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BUU, YIIEMJISIIOIIMX OXPaHsieMble 3aKOHOM MHTEPECHl TOM CTOPOHBI, Ha 3allIUTY KOTOPOM 3Ta HOpMa
HampasJjeHa (1. 2);

— TIpU OTCYTCTBUU B HOPME, PETyIHMPYIOIIeH IpaBa U 0OSA3aHHOCTH TI0 JOrOBOPY, IBHO BhIpa-
JKEHHOTO 3allpeTa YCTAHOBUTh MHOE OHA SIBJISIETCS] UMIIEPATUBHOM, €C/IM UCXO/sl U3 11eJIel 3aKOHO-
JaTeJILHOTO PErYJIMPOBAHUS 3TO HEOOXOAUMO ISl 3alIUTHI 0COO0 3HAUMMBIX OXPaHSEMBIX 3aKOHOM
WHTEPEeCOB (MHTEPECOB CIa00M CTOPOHBI JOrOBOPA, TPETHHUX JIMIL, IYOJTMUYHBIX WUHTEPECOB U T.1I.),
HEJIOMYIIeH! sl TPyOoro HapyIIeHus OajlaHca MHTEPEeCOB CTOPOH JIMOO UMIIEPATUBHOCTh HOPMBI BHITE-
KaeT U3 CYyIECTBa 3aKOHOATEIbHOTO PEryIMpoBaHus JAHHOTO BUJA JIoroBopa. B takom ciydae cya
KOHCTaTUPYET, YTO MCKJIIOYEHUE COIIAIIEHUEM CTOPOH MPUMEHEHUsI JAHHOW HOPMbI WJIA YCTAHOB-
JIeHUE YCJIOBUSI, OTIMYHOTO OT MPEITyCMOTPEHHOTO B Hel, HeJJOMyCTUMO JIOO B I1eJIOM, JIMOO B TOM
4YacTH, B KOTOPOU OHA HalpaBjieHa Ha 3allluTy Ha3BaHHBIX UHTepecoB. [Ipu 3ToM ecim HopMma conep-
KUT MPsSMOE yKazaHUe Ha BO3MOXHOCTb MPEAYCMOTPETh MHOE COIJIAIlIEHMeM CTOPOH, CYy/ UCXOMs
Y3 CYIIECTBA HOPMBI U 11eJIell 3aKOHO/IATENILHOTO PEryJIMPOBAHUSI MOKET MCTOJIKOBATh TAKOE yKasa-
HUE OrPaHUYMTENIBHO, T.€. CAeaTh BbIBOA O TOM, UYTO JUCIIO3UTUBHOCTH 3TOM HOPMBI OrpaHUYEHa
OIpeIe/ICHHBIMU TTpeie/laMi, B paMKaX KOTOPBIX CTOPOHBI JOTOBOPA CBOOOTHBI YCTAHOBHUTD YCIIOBHE,
OTJIMYHOE OT COAepsKaIerocs B Hell npaBuia. [Ipu BOSHUKHOBEHUH Criopa 00 UMITEPAaTUBHOM WJIN
JVICTIOBUTUBHOM XapaKTepe HOPMBI, peryupyloiieil mpaBa U 0OS3aHHOCTH IO JOTOBOPY, CYI JIOJ-
KEH yKa3aTh, KaKuM 00pa30M CYIIeCTBO 3aKOHO/IATEIbHOTO PeryIMpOBaHUs JAHHOTO BU/Ia IOTOBOPA,
HEOOXOIUMOCTbD 3aIUTHl COOTBETCTBYIOIIMX 0COO0 3HAUMMBIX OXPaHSIEMbIX 3aKOHOM MHTEPECOB WJIH
HEJIoNyIeHre TPyooro HapyIeHust OajlaHca MHTEPECOB CTOPOH MPeAONpeIe/ISIoOT UMIIEPAaTUBHOCTD
9TOW HOPMBI JIMOO TIPEe/IeITbl €€ AUCTIO3UTUBHOCTH (1. 3);

— €CJIM HoOpMa He COJEPXKUT SIBHO BBIPAKEHHOT'O 3allpeTa Ha YCTAaHOBJICHUE COTJIallleHUeM CTO-
POH YCJIOBUSI IOTOBOPA, OTJIMYHOTO OT MPEYCMOTPEHHOTO B HeW, U OTCYTCTBYIOT KPUTEPUU UMIIE-
paTuBHOCTH, YKa3aHHbIe B 11. 3 [TocTaHOBIIeHHS (CM. MpeIbIAYIIUi a03all), OHa JOJDKHA pacCMaTpH-
BaThCsl KaK JUCIO3UTUBHAsA. B TakoM cilyyae ominuue yCclIOBUI OrOBOpa OT COAEpKaHUs JAHHOU
HOPMBI caMo 10 cebe He MOKET CITY)KUTh OCHOBAHUEM JIJIS1 IPU3HAHKS 3TOTO JIOTOBOPA WU OT/CITh-
HBIX €r0 YCJIOBUI HefileUcTBUTEIbHBIMU TI0 CT. 168 'K P® (1. 4).

6. [TyHKT 1 KOMMEHTUPYEMOM CTaThU MIpeaycMaTpUBaeT HEOOXOMUMOCTb COOTBETCTBUSI JIOTO-
BOpa UMIIEPATUBHBIM HOPMaM U MPSIMO HE 3aTParBaeT BOMPOC O COOTBETCTBUM JJOTOBOPA AUCIIO3U-
TUBHBIM HOpMaM. M3 3TOro 00cTosATeIhCTBA U, UTO BaXKHEE, U3 CYIIECTBA IUCIIO3UTUBHBIX HOPM CJlie-
JyeT, 4TO JOrOBOP MOXET He COOTBETCTBOBATH JAUCIIO3UTHBHBIM HOpMaM. Takum 06pa3oM, J0roBOp
(KaKk czesKa, MpaBOBOM aKT) JOJKEH COOTBETCTBOBATh TOJBKO MMIIEPATUBHBIM HOpMaMm W HE AOJ-
keH (HO MOXKET) COOTBETCTBOBATH JAUCTIO3UTHUBHBIM HOpPMaM, B KAKOM Obl ICTOYHUKE MpaBa OHU HU
conepxaiuch'®. IHBIMU CJIOBaMH, CTOPOHBI JOTOBOPA He 00S13aHBI OIpeesIsATh YCIOBHS JI0TOBOpPa B
COOTBETCTBUM C JAUCTIO3UTUBHBIMU ITPABOBBIMU HOPMaMH, COIEPKAIIMMUCS B JTIOOBIX HOPMATHUBHBIX
MPaBOBbIX aKTaXx.

7. IIyHKT 1 KOMMEHTHpPYEMOW CTaThU, YCTAaHABIUBAsI, UYTO JOTOBOP JIOMKEH COOTBETCTBOBATD
VMMIIEPaTUBHBIM HOPMaM, MPY 3TOM YKa3bIBa€T UCTOYHUKHU TAKUX HOPM — 3aKOH M WHBIE MPaBOBbIE
akThl. OTcCIofa CiieAyeT BaXKHbI BBIBOJL: JIOTOBOP JIOJKEH COOTBETCTBOBATh UMIIEPATUBHBIM HOPMaM,
coziepXKarmMcs He B JTI0OOM HOpMAaTUBHOM ITPABOBOM aKTe (MCTOYHUKe Mpapa). [ToaToMy /115 MoHM-
MaHHS IOPUINYECKOTO cofepKaHus M. | KOMMEHTUPYEeMOU CTaTbll HEOOXOIUMO BBISICHUTH, KAKUM
HOPMATHBHBIM TPABOBBIM aKTaM (B YacTU COMEPXKAIIUXCS B HUX UMIIEPATUBHBIX HOPM) JIOTOBOP
JOJKEH COOTBETCTBOBATh, a KAKMM He JOJIKEH COOTBETCTBOBATDH (BbIPAKEHUE «HE JAOJIKEH COOTBET-
CTBOBATb» IOPUIMYECKU PABHO3HAYHO BBIPAKEHUIO «MOXET HE COOTBETCTBOBATh», HO HE BHIPAKEHUIO
«JOJIKEH HEe COOTBETCTBOBATh» ).

1% CymiectryioT i HHble TOUKH 3peHus 110 3TOMY Borpocy. CM., Hanpumep: Cadukos O.H. JIOroBOp 1 3aKOH B HOBOM IPak/IaHCKOM
npaee Poccun // Bectauk BAC P®. 2000. Ne 2. C. 18.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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