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IIpeaucaosue

Kateropus «mpaBoOTHOILIEHHE» 3aHUMAJIA U MPOJOJIKAET 3aHUMATh YMBbl YUYEHBIX HE OJHOTO
cronetusi. Kaxaplil ICTOpUYECKUi IIepro] XapaKTeprU3yeTCcsi CBOMMU COOCTBEHHBIMHU B3IJISIJaMH Ha
3TOT IPaBOBOM (PEHOMEH, (POPMHUPYEMBIMHU TOJL BIUSHUAEM IIPUCYILLIEN EMY HIEOJIOTMUECKOM, IKOHO-
MHUYECKON U COLIMATIBHO-KY/IbTYPHON OOCTAHOBKH B OOIIECTBE.

VYueHnue 0 NpaBOOTHOLIEHMH 3aBUCUT OT I'OCIIOACTBYIOLIEN B TEOPUU ITpaBa napagurmsl. Merto-
JOJIOTHS Pa3IMYHBIX TOIXOAOB 3aBUCUT OT JEWCTBYIOILEN B HAyYHOW CpPE/le AaBTOPUTETHOU IIKOJIBI
NpaBa, a Tak)kKe OT JIOMUHUPYIOIIUX HIE0JTOrMYECKUX B3IJISIOB B 00IIecTBe. 3aMbICET aBTOPOB MOHO-
rpapuu COCTOMT B TOM, YTOOBI MPUBHECTH HOBOE BUJIEHWE CYIIHOCTH IPABOOTHOLIEHHS B HAYKY
IPaXJAHCKOI'O Mpasa, MPEJIPUHATH MOMNbITKY PACKPITh COAEPKAHUE IPAXKJAHCKOTO MPAaBOOTHOLLE-
HUS B HOBBIX COLIMAJIBHO-KOHOMHUYECKUX U TEONOTUTUYECKUX YCIOBUAX.

JIJ1 HayKM TUTIOpaIi3M BO B3IJIAJaX — 9TO BCErAA MOJIOKUTENILHOE CBOMCTBO, IOTOMY YTO I03-
BOJIIET KPUTUYECKU OLIEHUBATh KaX bl U3 MOAXO0A0B. V3HauaIbHO pa3inyue BO B3MIAJax Ha IIpaBo
¥ [IPaBOOTHOIIEHHE 3apOJIJIOCh Ha MOYBE OOraroro HOpMaTUBHOTO MaTeprasa, CHAaOKEHHOTO pery-
NMPOBAHHBIM PUMCKHM ITPaBOM, KOTOPOE ObLJIO MCXOIHBIM ITyHKTOM BCEX I0PUANIECKUX UCCIIeI0Ba-
HUA'.

Nzgectneiimummu nuBuiuctamu @. K. Capunbu u I'. ®. TlyxToil Obula MOJOXEHA B OCHOBY
UCTOpUYEcKas LIKoJa MpaBa, KOTopasi IpU3HaBaja MpaBo MOPOXKIEHUEM OOIECTBA M UICTOPUYECKH
CKJIagpIBaloIIMMCs (peHOMEHOM. [IpuMeHnTENbHO K MPAaBOOTHOILEHNIO CTOPOHHUKAMHU 3TOU TEOPUU
copMHpOBaHa MO3ULKSA, COIIACHO KOTOPOM ITPaBOOTHOLIEHHUE ITPEACTABIIAIOCh KAK HEKUE BOJIEBBIE
OTHOIIIEHH 1, 0OYCIIOBJIEHHBIE UCTOPHUYECKUM Pa3BUTHEM OOIIECTBA.

C peBoMOLMOHHBIM B3MJI10M BbicTynwil P. ®. MepuHr, nokas3as Ha npuMepe pUMCKOTO IpaBa
TO, YTO PUMCKOE IpaBO BOBCE HE SIBJISETCS UCTOPUYECKUM 3TAIlOM, a SABJISETCS JUKTaTOpOM OOILie-
CTBEHHOI'O MOpsAIKa. B camMom Hauasie CBOEro U3BECTHOIO NPOM3BENEHUS «JlyX pUMCKOro IpaBa Ha
Pa3IMYHBIX CTYTIEHSIX €r0 Pa3BUTHS»> OH KPAaCHOPEUMBO 3asIBUII, YTO PYM Tpu pasza qUKTOBaJ BceMy
MUPY CBOY 3aKOHBI: IEPBbIN pa3 — 00beIMHNII JII0/IEH B €IMHOE TOCYJapCTBO, BTOPOH pa3 — MOJ1 Hava-
JIOM €IMHOM LIEPKBU U TpeTuy pa3 B CpeiHuE BEKa — K €JUHCTBY IpaBa. Tak 3apoansiack TEOpHs 3aBO-
€BaHMs U HACUJIbCTBEHHOIO HABA3BIBAHWS PUMCKOTO IpaBa CPEIHEBEKOBBIM HAPOIHOCTAM. B3risan
Ha ITPaBOOTHOIIIEHNE Y HA CYyObEKTUBHOE ITPAaBO BOLAPHJICS KaK Ha 0OECTIeYeHHbIN 3aKOHOM MHTEpEC.
[TpaBo ObLIO MPU3HAHO CPEICTBOM YIOBJIETBOPEHMS YACTHBIX M MyOIMYHBIX UHTEPECOB.

X POHOJIOTMYECKH € TIOSIBJICHUEM HOBBIX OOIIETEOPETUYECKUX padOT pa3BUBAJICS M HOPMATH-
BU3M B I'pakiaHcKoM Ipase. I'. Kenb3eH npusHai CylecTBOBaHKE TOIBKO IMMCbMEHHOTO IpaBa, ycTa-
HOBWB U TO, YTO CyOBEKTUBHOE IIPABO BOOOIIIE SIBJISIETCS YaCThI0 OOBEKTUBHOTO ITPaBa — CHEHAIBHON
npaBoBOi HOpMOiA. OTCIOa TPABOOTHOIIEHHE MOHUMAJIOCh KaK CBSI3b IIPABOBBIX HOPM O CYObEKTHB-
HBIX MIpaBax M 00sS3aHHOCTAX. Takue TeHJSHIMU MOCTENIeHHO MPUBOAMIM K yMasleHuo (punocod-
CKOTr0 MOHMMaHUs1 CBOOO/Ibl U B KOHEYHOM UTOre MPUBEIIH K MOSBJIEHUIO TEOPHU COLIMAIBHBIX (DYHK-
1id. JI. [Toru BBICTYIIHII C TTOJIOKEHUEM O TOM, UTO CYObEKTHUBHBIX ITPaB HE CYIIECTBYET BOOOIIIE, YTO
IIPaBO MPU3HAHO JIUILIb /7151 TOTO, YTOObI KakK Ikl CyOBEKT OCYILECTBIISIT OIPEEIEHHYIO COLIMAIbHYIO
¢dynkimio’. Takoro poma KOHIEIIMU Bee Oosee U Oosiee MOAaBIIsIA BHYTPEHHIO CBOOOMY, AeIalli
YyeJioBeKa MPOCTOH «IIECTEPEeHKOi» OOIIEeCTBEHHOro Mexanuzma. OJJHUM U3 KpailHUX MPOSIBJICHUI
Takoro orpaHnyeHus B XIX Beke crajl MapKCU3M, BBIIBUHYBILIWH IIPEKAE BCETO 3aBUCHMBIN OT KO-
HOMUKM XapakTep Ipasa.

Lom: Moooepman B. Penenuust pumckoro npasa / Ilep. H. JI. TioBepuya. CIT6., 1888.
2 Cm.: Hepunz P. @. [lyx puMCKOro IpaBa Ha pa3lINIHBIX CTyHeHsxX ero passurus. CII6., 1875.

3 om: [hoeu JI. OBIIECTBO, IMYHOCTH U rocyaapcTBo. ColManbHOe MpaBo, MHIMBUAYAIBHOE MPaBO M MPeoOpa3oBaHKe rocyaap-
crBa. CII06., 1914.
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Bcesikas Hayka, B TOM uHcie ¥ 00asi T'yMaHUTapHasi, He MOXET CYIIECTBOBATh U Pa3BUBATHCS
6e3 CBOEro pojia KpaitHMX, «OMIMO3UIIMOHHBIX» TOUYEK 3peHust. JlymaeTcs, YT0 UMEHHO KPUTHUECKHIA
aHAJIN3 TEOPETHUYECKOTO HACJeAWs B TECHOHM YBSI3KE C MOTPEOHOCTSIMH HOBBIX BBI30OBOB BpPEMEHU
CIIOCOOCTBYIOT KOHCTPYKTUBHOMY Pa3BUTHIO YEJIOBEUECKUX 3HAHUI U MPOJIBMKEHUIO I0PUIMUECKON
HAayKM Ha HOBBII YPOBEHb OOIECTBEHHOTrO pa3BuThs. [IpaBoBbIe HayKH BCEra pa3BUBAIMCH IO
CUJIbHEWIIINM BJIMSIHUEM TOCHOJCTBYIOIINX, C OMHOM CTOPOHBI, U «OMIMO3UIIMOHHBIX», C JPYTOW CTO-
POHBI, BO33peHMI U B3IAA0B. OIHAKO JAJIEKO He Kak/Iblid cyryoo (puiaocodckuil B3MIsI Ha TIPo-
O1eMbl TOCYJapCcTBa U MPaBa MoJIyyasl CBOe BOILIOIIEHHE U Opajics Ha BOOPYKEHHUE MPEICTaBUTEISIMU
MPaBOBBIX HayK. OTYACTH 3TO MOKHO MPU3HATH HEJOPAOOTKOM I0pUCTOB. B mpessiaraemMoii untateo
paboTe MpeArpuHsTAa MOMbITKA PUBJIEYh BHUIMAHNAE K HEKOTOPHIM HECKOJIBKO 3a0BITHIM (prIIOCO(]-
CKHM Y TEOPETUKO-TIPABOBBIM BO33PEHUSIM TPUMEHHUTENILHO K COBPEMEHHOMY TPk JAHCKOMY IPaBy
Y TPaXIAHCKOMY ITPABOOTHOIIEHHIO.

Wnes Hanmcath 3Ty KHUTY BO3HHUKJIA MOCJIE MTPOYTEHUSI U OCMBICIICHUsI OOIIMPHOTO MACCUBA
COBETCKOH JIUTEpaTyphl, Kacaolleicss mpoOieMaTK MPaBOOTHOIIEHUs. B 1opuandeckoil Hayke
COBETCKOTO Meproia BCsl MpoOeMaTrKa MPaBOOTHOIIEHH ST OCHOBBIBAJIACH MCKJTIOUUTEIBHO HA MapK-
CHUCTKOW METOIOJIOTMU. DTO 3HAYUT, YTO MPABOOTHOIIEHNE HOCHUJIO BCIIOMOTATeNIbHYIO POJib, KaK U
npaBo B 1esioM. OCHOBOM BceMy ObUIM OOIIECTBEHHBIE OTHOIICHUS U MTPOM3BOICTBEHHBIE OTHOIIIE-
HUS. 32 CYeT ITOr0 3a4acTylo MpeaMeT IPakJaHCKOro MpaBa CBOAMIICS TOJMbKO K MMYIIECTBEHHBIM
OTHOILICHHUSIM, YTO HE TIO3BOJISUIO I'PaKIAHCKOMY TIPaBy pa3BHBATHCA.

JnanekTMKo-MaTepraIuCTUIeCKUi B3I/ Ha TIPaBO U MPABOOTHOIICHHUE, yMaeTcsl, yKe He
MOYET HOCUTb He3bIOJIeMBbIiA, OECCIIOPHBIN XapakTep. 3a MOC/IeIHUE IECATIICTHS TIOMEHSUIUCH TTOJTH-
THUYECKasi M1 SKOHOMHYECKasi OCHOBBI HAIIETO OOIECTBA, CYIIECTBEHHO W3MEHMIIMCh WAEOIOTHYe-
CKHE Y COIMATLHO-KY/IbTYPHBIE TPUOPUTETH. IMEHHO 3TO MOABUITIO ABTOPOB MPEAPHUHSITD OMBITKY
CO371aTh HEKKEe HOBbIE TMOJXO/bI K MOHUMAHHIO CYIIIHOCTU I'PaXJAHCKOTO MPaBOOTHOIICHUsI, OTIMYa-
IOIIMECs] OT MOHUMAaHKS 9TOW MPABOBOM KAaTETOPHM B COBETCKMI NEPHUOA, W MPHBJEYb BHUMAHUE K
HEKOTOPBIM BecbMa 3a0BITBIM, HO OT 3TOrO HE MeHee IIeHHbIM B3IVIsIaM B HayKe TEOpUH IpaBa U
TEOPUH I'PAKIAHCKOTO MPaBa.

Takoii B Kakoi-To Mepe 3a0BbITON B HACTOSIIIEE BpeMsl TEOPETUUYECKOW IIKOJIOW TpaBa siBJIs-
eTCs1 ICUXOJIOTMYeCcKasl IIIKOJIA MTPaBa, OCHOBY KOTOPOM 3aJI0KHMJI B CBOMX TPY/aX JOPEBOTIOIMOHHOTO
nporwioro JI. U. Ierpaxunkuii. KonuenryanbHas ocHoBa teopuu JI. . Tlerpakuiikoro oueHs npu-
BJIEKaTeJIbHA ISl TTPABOBBIX MCCIIENOBAHUM, MTOCKOJIBKY OHA OCHOBaHA Ha KAHTOBCKOM TOHMMAaHUM
CBOOOIBI, 32JI0)KEHHOM B TpaBe. IMEHHO ero MeTO[OOTUsI ¥ TeOPETUYECKask OCHOBA B HACTOSIIIEe
BpeMsl BIOJIHE MTPUMEHMMA K UCCIIEI0BAHUAM B cepe rpaJaHCKOro MpaBa U IPaskJIaHCKOTO Mpa-
BOOTHOIICHHUSI.

B coBerckoe Bpemsi cBOOOIA B MpaBe BCAYECKU yMAIsach WM He MPH3HABAIACh BOOOIIE.
['paxkjaHCKOMY IIpaBy OTBOAMJIACH CITykeOHasi pojib, TPU3BaHHASL 00ECTIEUnTDb (PYHKIIMOHMPOBAHUE
TUIAHOBOTO BEJIEHUS XO3SMUCTBEHHOM AEATEbHOCTU COLUATMCTUYECKUX npeanpusaTuil. [loBcemect-
HBI MaTEepUATUCTHUECKUI TIOIXO/ 3aJI0KUII OCHOBY M K CIIyXXeOHOH pOJM CaMOro IpakJIaHCKOTO
MPaBOOTHOIICHHUS.

CrpemuTeNIbHOE Pa3BUTHE I'PAKAAHCKOrO 000POTa MOPOAMIO MOTPEOHOCTh B MOJIEPHU3ALIUH
IPakIaHCKOTO 3aKOHOJATEIbCTBA, HAUOOJIee B MOJTHOM Mepe OTBevalollell MHTepecam ero y4acTHH-
KOB. BBI30BBI BpeMeHU TpeOyIoT OT HayKH I'PpaXAaHCKOTO MpaBa BBIPAOOTKH HOBBIX PEIIEHHM, KOTO-
pble 00ecreYnsv yCTONIUBOCTh COBPEMEHHOTO OOIIeCTBEHHOTO cTposi. COBpeMEeHHOE IpakIaHCKOe
MPaBO MPUOOPEIIO OIMPEIEICHHYI0 CAMOCTOSITEIBHOCTh U B TOPa3a0 OOJbIIEH CTeneHu Oasupyercs
Ha yuyeTe OObEKTUBHBIX SKOHOMHUECKHMX 3aKOHOMEPHOCTEH, CTENEHN COIMAIN3AIY OOIIeCTBa, YeM
Ha BOJIE OTAEJIBHO B3SITOTO rOCY/IApCTBa KaK MOJUTHUYECKOW OpraHu3alvy, MPU3BAaHHON 00eCeYnTh
B TIEPBYI0 ouepeb MyOMyHbIe MHTEPECH] 32 CUET MHTEPECOB I'Pask/laH U Iopuandeckux Jjimi. Hame-
THUBIIHECS] TEH/AECHIIMU TOBOPST O BCe OOMBIIIEM U OOJBIIEM 3aKPETIEHUH CBOOO/IBI B TPAKIAHCKOM
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npase. B KoHuenm pa3BuTus rpakJIaHCKOTO 3aKOHOJATENIbCTBA* MpeiaraeTcst pacivpuTh repe-
YeHb BELHBIX 1paB. OOuIme 1 MHOrooOpasue BelTHbIX IPaB, 3aKPETJIEHHbIX B IPakIaHCKOM 3aKOHO-
JaTebCTBE, SIBJISIETCS CBOETO pojia MHAMKATOPOM CTETeHH IIMBUIM30BAHHOCTU U PA3BUTOCTH OOIIIe-
CTBEHHOTO MpaBonopsiika. Pacimpenue u 6€3 Toro OTKpHITOro nepevHst 00s3aTebCTB MOATBEPKAAET
Bce OoJblliee 3HaUeHHe TPakJAaHCKOTo MpaBa B )KU3HU COBpEMEHHOM oOInecTBe. B kHure npennpu-
HSITA TIOTBITKA OTBETUTH HA BOIIPOC: HACKOJIBKO B JAJTbHEHIIIEM ITPUEMIIEMBI CTapble 3aK PENOIIEHHBIE
METOIOJIOTMYECKHUE TOAXOAbl M MATepHaTUCTUIECKUE KOHILIEMIIMHU TP ONpeeSieHUH JaTbHeUIIIX
MyTel pa3BUTHsI COBPEMEHHOH MPOOIEMATHKY I'PaXAaHCKOTO MPABOOTHOILIEHUS ?

ABTOpBI MOHOTpahuK MPH TOMBITKE HAUTH OTBETHI HA STOT BOIPOC OUEHb OEPEKHO OTHOCSATCS
K aHaJIM3Yy U OLIEHKE TPYIOB COBETCKOIo nepuoja. JIeno B ToM, YTO COBETCKOE I0pUIMYECKOE Hacle-
aue B KpaiHeW CTereHU JIOTMYHO, CTPOWHO M Y COBETCKHMX YYEHBIX MOKHO YUUTBCS CTPYKType U
JIOTHIKE U3JIOKEHUsT MaTepraia, 0OOCHOBAHMIO MOAXOOB, CBA3aHHOCTBIO BHIBOJIOB C MPOBE/ICHHBIMU
uccnenoBaHusiMU. [109TOMy Tpy/Ibl COBETCKMX aBTOPOB IO MPOOIeMaTHKe MPABOOTHOIICHU I ITMPOKO
UCTIONB3YIOTCS] B MOHOTpahuYeCKOM UCCIIEJOBAHUM.

[IpencraBnsiemast ynrtatenssM MoHorpadusi siBsieTcsl (PakKTUYeCKH TEepBbIM BOIUIOIIEHHBIM
MIPUMEHEHHUEM TICMXOJIOTMUYECKOW IIKOJBI MpaBa K TPaXkJaHCKOMY IPaBOOTHOIIeHHO. [Io 3Toro
MOMEHTA W/IeN PACCMOTPEHUsI TPABOOTHOIIEHUsI CBOIMIIMCH JIMOO K OOIIECTBEHHOMY MOHMMAHMIO
MPAaBOOTHOIIEHUH, JTMOO YKa3bIBAJIOCh HA HEOOXOAMMOCTb aHAJIM3a TOJIBKO HOPM TpaBa O CyOBEK-
THBHBIX MPaBaxX M OOSI3aHHOCTSIX CTOPOH, M MX B3aMMOCBSI3U, YTBEpPKAas O TOM, YTO MHOE BOBCE
HE J0JDKHO CTaHOBHUTHLCS MPEAMETOM UCCIeIOBaHMsI I0pUCTOB. Ha KOHIeNIMy cOBpEeMEHHOTO HOp-
MaTHUBU3Ma CTOMT TITyOOKO yBaxaemblii aBTopamu MoHorpaduu npodeccop C. A. 3urueHko. B ero
pabote «I'paxxaaHCKKe MPaBOOTHOIIEHHS: TIOIXO/IBI, TPOOIEMBI, PEIIEHH» > TOBOPUTCS O HEOOXOIH-
MOCTH HCCJIEJOBAHM MPEXK/E BCET0 MOAEIU IPABOOTHOIIEHM 1, 3aJI0’KEHHOIN ITPaBOBBIMU HOPMaMH.
[No Hamemy rimyOokoMy yOekAeHHIO cama 1o ceOe MpaBoBasi HOpMa, MOZENb MOBEIeH!sT He TI03BO-
JISIeT OIHO3HAYHO OIPE/IENIUTD CYIIHOCTh MPABOOTHOIIIEHHsI, OTBETUTh HAa BOMPOC O TOM, UTO 3TO 32
IIPABOBOE SIBJIEHUE U IJe UMEHHO ONPEIEIEHO EMY MECTO.

ConmanbHO-pealuCTHUECKe 1 HOPMATUBUCTCKUE KOHIETIIMY OTIIMYAIOTCS TeM, UTO Tpejyia-
raloT UCKaTh MPABOOTHOINIEHHE JTMOO B OOIIECTBEHHON JIEHCTBUTEIBHOCTH, JTMOO B 0OJACTH HOPM
npaBa (00beKTHBHOTO TpaBa). CyllecTBYeT U HEKOTOpbIE MPOMEKYTOUHbIE TOUKHM 3pEHUs, Mojara-
IOIHEe €IUHCTBO MEX/Iy PEryIupyeMbiM OOIIECTBEHHBIM COIEPKaHUEM U PETYISTOPOM — HOPMaMHU
OOBEKTHBHOTO IpaBa. B CBA3M ¢ 3TUM aBTOPBI 3a/IaJIMCh TIOMCKOM OTBETa Ha BOMPOC: a TJie Toraa
MCKaTh MECTO MpaBOOTHOLIEHU0? He sB/IsieTcst I 3TO MPOCTO BBIMBIIUIEHHBIM MU(OM, I0pHIUe-
CKOH (pUKLIME, TPUIyMaHHOM 1151 yI0OCTBa MpaBorpuMeHeHusi? I ie MOKHO HalTH eMHCTBO MEXY
COIMAILHOW AENCTBUTENILHOCTBIO M OOBEKTUBHBIM MPaBoM? BO3MOKHO JI1 MeXaHMUECKH HAJIOKHUTD
OOBEKTHBHOE IMPaBO HA OOIIECTBEHHYIO JEUCTBUTEIBHOCTh MOCPEACTBOM OMPENeSIeHHON CUCTEMBI
fopuarueckux (aktoB? MoOryT ¥ HOPMbI OOBEKTUBHOIO MPaBa CAMOCTOSITENIBHO BBICTYIUTH MPO-
CTBIM KJIUIIIE JIIS1 OObEAMHEHHS] HEKOTOPOTO OTHOPOJHOTO MACcCHBA OOIECTBEHHOM XKU3HU?

OTBeTHI Ha 3TU BOITPOCH MAPKCUCTCKAsI METOOJIOT U IATh HE MOIJIA, IOCKOJIbKY OHU HE CTOSLITH
B TIOBECTKE JIHS YUEHBIX-MCCIIeIoBaTeNield TOro rnepuosaa. Bmecrte ¢ TeM, Kak Ham MpeacTaBisieTcs,
HBIHEIIIHEee COCTOSIHUE I0PUANIECKON HayKH BIIOJIHE TO3BOJISIET pellaTh HOBbIE 3aJaur U (popMHUpo-
BaTh HOBBIE MOAXO/bI K TIOMCKY OTBETOB HA BBI3OBBI BPEMEHHU, B TOM YHCJIE U BBICTPOUTH OPUTH-
HAJIbHOE pellieHre MOHMMAaHHSI TPakIaHCKOTO MTPABOOTHOIIEHH S KaK COIUATbHO-TICUXOJIOTMYECKOTO
(benomena.

* Kounermms PasBUTHS I'PaXkIaHCKOTO 3aKOHOaTeNbeTBa Poccniickoit Geneparmu (ogodpeHa pemmennem Cosera npu [1pesunente
P® no komudukaniy 1 CoOBEpIIEHCTBOBAHHIO I'PakJaHCKOTO 3aKOHOJATeNbCTBA OT 7 oKTs16ps 2009 r.) // BectHuk BAC P®. 2009.
Ne 11.

5 Cw.: Bunuenko C. A. ['paxxJaHCKMe NPAaBOOTHOLIEHUS: MOAX0/bl, TpodieMsl, pemenns: Monorpadus. Pocros v/l CKAIC,
2011.
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B MoHorpaguueckom ucclieJOBaHUH TpejyiaraeTcsi 0codoe NMCUXUIecKoe TOHUMaHUe TPaBo-
OTHOILIICHUNA. ABTOpI)I MMpUXOIAT K BbIBOAY O TOM, YTO IMPABOOTHOIICHUE — 3TO BCErAad INCUXHUYCCKas
CBSI3b, CBI3AHHOCTh MEXY CYyObEeKTaMHU, OOaJaloNIMMHU BOJIEH ¥ MHTEJUIEKTOM. DTO O3HAYAET, 4TO
CYILIECTBOBAHKE MTPABOOTHOIIIEHHS 03 yueTa CBOWCTB MO3ra BOCIIPMHUMATh U OLICHUBATh OKPYKak0-
A MUD B JEHCTBUTEIBHOCTA HEBO3MOXHO. VIMEHHO B NCUXMKE Pa3yMHOIO CYILIECTBA BO3HUKAET
MIPE/ICTaBJICHUE O TPABOBOM CBSI3AHHOCTH, O TUAJIEKTUIECKOM €JMHCTBE MaTepHaIbHOTO COIEPKAHUS
Y TIPaBOBOU (DOPMBI.

W3 31010 nojixoj1a HEMOCPEACTBEHHO BHITEKAET M OCOOBIN B3IJISII HA CTPYKTYPY I'PakJIaHCKOTO
MIPAaBOOTHOIIIEHUS] ¥ 0CO00E NMOHUMAaHKE MPEANOChUIOK €r0 BOBHUKHOBEHHMsI. YKa3aHHbBIA JOKTPH-
HAJTbHBIH TTOIXOI OMPEAEIN U CTPYKTYPY MOHOIPahuIeCcKOro UCCiieI0BaHuUsI.

Heo6xonumocTs paccMoTpeHust B paboTe MpeaMeTa U MeTojia MPaBOBOTO PeryIMpPOBaHUs 00Y-
CJIOBJIEHA TeM, YTO MMEHHO aHaJIM3 3aJI0KEHHOW B METO/ie T'PakJAHCKOTO MpaBa MPHUHIUIA CBO-
OOJIBI TIO3BOJISIET TIO3HATH CYLIHOCTh IPAXAAHCKOTO MpaBoOoTHOIeHUs1. COOCTBEHHO, TPABOOTHOIIIE-
HUEC MOHUMACTCA KaK BHYTPCHHAA INCUXHUYCCKaAs CBA3b, a METOM IMPABOBOI'O PETryJIMPOBAHUA KaK
CrocoObl BO3JEHUCTBUSI HOPM TpaBa Ha MCUXHUKY CyOBEKTOB MPaBOOTHOIIEHHS. MIMeHHO mosToMy
CBOOOIHOE ¥ HEMPUHYKICHHOE BO3JEHCTBHE HOPM OOBEKTHUBHOIO ITpaBa Ha MICUXUKY CYOBEKTOB B
paMKax rpakJIaHCKOro IpaBa Mo3BOJIsIET ONPeeUTh, KAKUE TPABOOTHOIICHHS SBJISIOTCS IPaIaH-
CKUMU. DTO ABJISAETCS HEOOXOAMMOM MPEANOCHITKONM, OCHOBOW JIJIsI TIOC/IEAYIOIIEr0 PacCMOTPEHUS
IpakIAHCKOTO NPABOOTHOIIIEHHUSI.

AHam3 NoHATHA O6’b€KTI/IBHOFO ImpaBa 1 CUCTEMbI 3aKOHOJATEJ/ILCTBA ITO3BOJIACT YCTAHOBUTL U
MOTYEPKHYTh Pa3IMUMsI MEK/Ly KaTETOPUAMH «IIPABO» U «3aKOHOIATEIbCTBO». [ paxkaaHCKOE 3aKO0-
HOOATEJIbCTBO TaK WJIM MHAYEC SBJIFACTCS KOMIIJIEKCHBIM O6pa30BaHI/IeM N COACPKUT TAKKEC HOPMEI
npaBa, KOTOpbIe BO3/ICHCTBYIOT Ha MICUXUKY CYOBEKTOB C TIOMOIIBI0 HECBOMCTBEHHBIX METOY I'paskK-
JaHCKOTO TIpaBa CHOCOOOB BO3IEWCTBHS (HApUMEp, MHCTUTYTHI TOCYIAPCTBEHHOM PErucTpaluu
CyObEKTOB U TMpaB Ha HEJABMKUMOE MMYIIECTBO). DTO 0OCTOSATEIBCTBO BHI3bIBAET HEOOXOAMMOCTD
WCKJIIOYEHUS U3 PACCMOTPEHUsI B paMKax T'PakJaHCKOTO MpaBa, a He IPakJaHCKOr0 3aKOHOIATEIb-
CTBa MOJOOHBIX MPABOOTHOIICHUH. [IpeameT rpakIaHCKOro MPAaBOOTHOIIICHHUS, KaK OOIIECTBEHHOE
OTHOILICHHUE, MTPE/ICTABIISIET COOOM COIMATBHYIO PEAIbHOCTh, KOTOPAsi He BXOAUT B KAUECTBE IEMEHTa
B CTPYKTYPY ITPABOOTHOIIIEHU S, HO IIPY 3TOM BBICTYIIA€T B KAYECTBE COLMAILHOM MPEATIOCHIIKY BO3-
HUKHOBEHHUSI TPaIaHCKOTO MPaBOOTHOIIEHHS. TaKON MeTOIOOrMUYEeCKHi MTPUEM MO3BOJISIET OYep-
TUTb KPYTI' BOBMOXHBIX IPakJaHCKUX IPAaBOOTHOLIEHUH.

ABTOpBI BBIpaXaloT OJaroflapHOCTh YUTATENSIM 32 MPOSIBIICHHBIN MHTEpEC K padoTe, a Takxke
KOHCTPYKTUBHLIC 3aMCUYaHUA U ITPEJIOKCHU A, KOTOPBIC ITOCTYKAT uaaneﬁmeMy Pa3BUTHIO TCOPETU-
YEeCKHX BO33PEHUH MO MpodiemMaM rpakJaHCKoro npaBooTHoIleHus. Haneemcsi, 4to npencrapieH-
Had Ha Cy[ YMTarejisd KHUIra MOXET IMMOCTYKHUTh OCHOBOU JJIL ﬂaHLHGﬁH_II/IX I/ICC)Ie,HOBaHI/II';I I10 OTEJIb-
HBIM BOIIPOCAaM I'paXAaHCKOro IpaBa U OTACJIbHBIM BUAaM I'PAXKXKAAHCKUX HpaBOOTHOH_IeHI/Iﬁ.
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I'nasa 1. I'paxxjanckoe npaBo Kak
O0TPACJb CHCTEMbI POCCHIICKOTr0 MpaBa

§ 1.1. O6 00 beKTHBHOM NPaBe, COOTHOIEHUH OTPACJIH
CHCTeMbI MPaBa U CUCTEeMbI 3aKOHO/aTeJIbCTBA

[uBuarcTryeckas Hayka, sIBJIsASCh OHOM M3 HauOosee pa3BUTHIX U3 BCEX OTpaciieil opuau-
YeCKMX HayK, He MOXeT OOXOAUThCS Oe3 0OIIeTeOpeTHIECKHX MONTOXKEH I, KOTOpBIe pa3padarbiBa-
10TCs1 0011Iel Teopueit mpaBa. Borpoc 006 oTpaciisix mpaBa MMeeT caMoe HeIoCPEICTBEHHOE OTHOIIIe-
HUE K IOHUMAaHMIO I0pPUIMYECKON CYyITHOCTH ITPAaBOOTHOIIEHUS] B COBPEMEHHOW HayKe O IMpage. ITo
00YCJIOBJIEHO TEM, UTO TPAJIUIIMOHHO OTPACIIb PaBa XapaKTEpU3YeTcsl KaKk CUCTEMa IPABOBBIX HOPM,
MMeIoLIas OIHOPOIHBIN MTPEAMET, a B KAUeCTBE MPeMEeTa BBICTYIAeT OIpeAeeHHas rpynmna oolwe-
CTBEHHBIX OTHOIIEHUI. MIHaue roBopsi, mpeameT OTpaciy IpaBa MpeCTaBIIseT cOO0M OOLECTBEHHYIO
(couMasbHYI0) JeHCTBUTEIBHOCTD, XapaKTEPU3YIOLIYIOCs OJHOPOAHOCTHIO. B cBOIO Ouepeb, IpaBo B
COOCTBEHHOM CMBICIIE MPEJCTABIIAETCS KaK MOJEIb BO3MOKHOTO MJIM AOJDKHOTO TIOBEJEHUS, T. €. He
AENCTBUTENILHOCTD, 3 BO3MOKHOCTb UJIA HEOOXOIUMOCTb.

HecnoxHo 3aMeTUTb, YTO JIOrMYecKasi CBS3b MEK/Ly MPABOM M JEHCTBUTEILHOCTBIO 00YCIOB-
JieHa (PyHKIIMOHAJIbHBIM JIeJIEHUEM PacCyJOUHBIX CYKAEHUI YeJJoBeKa ITyTeM UCIOJIb30BaHU KpHUTe-
pueB MoJaIbHOCTU. IIpaBo COOTBETCTBYET Cy:XAEHUSM O BO3MOXKHOCTH U HEOOXOIMMOCTH, a 0OILie-
CTBEHHBIE OTHOILIEHHUS OTBEYAIOT CYXKIEHMIO jAeiicTBUTeNbHOCTU. M. KaHT HasbiBal 3TH CykIeHUsA
poOJIeMaTHYECKUMH, allOJUKTHUECKUMH M aCCEPTOPUYECKUMHU COOTBETCTBEHHO®. Mexiy TeM B
noHnManuu M. KaHra cyxieHus peAcTaBisioT co00i (PyHKIIMOHAIBHOE HA3HAUEHUE PacCy/IKa.

Crenyer mpu3HaTh, YTO MPUMEHHUTENIBHO K TPaBy W OOIIECTBEHHBIM OTHOIIEHUSIM B HayKe
rpaXkJAHCKOT'O IpaBa HaOJoIaeTCst MpoOes MEK/Ly PacCylOUYHBIMU CYXKIEHUSIMH, CYIIECTBYIOIIMU
B [ICUXMKE Y€JIOBEKa, U JIeHCTBUTEIBHOCTBIO. CBSA3aHO 3TO € TE€M, YTO, M0 HallleMy MHEHMIO, [0cIie-
J0BaTeIsIMU TPAJAULMOHHON MPABOBOIM HAYKM YIYCKaeTcsl U3 BUAY TOT (DaKT, YTO MPaABO SABISIETCA
MPOLYKTOM IICUXMUYECKOW AeATEebHOCTH JIofiel. TakuM ke 00pa3oM MpopyKTOM ICUXUYECKOH Jes-
TEJIPHOCTU YeJIOBEKa SIBIISETCS cama JeSITebHOCTh YeJIOBEKa 1 JTI0Oble OOIIECTBEHHbIE OTHOIICHNS,
B KOTOPBIX 4esioBeK yyacTByeT. Ha aror MomenT oOparun BHuManue JI. W. Tlerpaxuikuii, paspada-
ThIBas IICUXOJIOTMYeCKyIo 1Koy npasa’. JI. Y. TleTpaxxuukuii moHUMas caMo MpaBo, B TOM YKCIIE
MIPaBOBbIE HOPMBI, KaK MMIIEPATUBHO-aTPUOYTHBHbIE NIEPEKMUBAHNS B ICUXUKE YeIOBeKa. DTOT MOJ-
XOZl BbI3BaH TeM, 4To B cBoeil Teopun JI. W. [lerpaxkuukuil Mcnoib30Bain METOAbl BHYTPEHHETO U
BHEIIIHETo HaOmoAeH!st. Mekly TeM TPy UCHIONb30BaHMK O0Jiee MPOrPeCCUBHOTO JUANEKTUIECKOTO
METo/Ia yke MOXHO pa3nyaTh CaMM ICUXMUYECKHE MPOLIECCHl OT MpaBa U OOIIECTBEHHOW JEeNUCTBU-
TEJIbHOCTH.

OOBEKTUBHOE NPaBO MMEET CBOUM IpeJHa3HAYEHUEM PEryJIMpOBaTh MPEXAe BCErO MCUXHYe-
CKYIO JIeITEJIbHOCTh YesioBeKa. YesoBeK ¢ O0IbHOM CUXUKOW, TPU3HAHHBIN B YCTAHOBJIEHHOM 3aKOHE
MOPSIJIKE HE/IEECTIOCOOHBIM, HE MOKET BBICTYNATh CAMOCTOSITENIbHBIM CYyOBbEKTOM TPk JAHCKHUX Mpa-
BOOTHOIICHHMA. VIMEHHO mepeXMBaHMsI YeIOBEeKa OTHOCUTEIIBHO TeX MJIA MHBIX CYLIECTBYIOIIUX 00b-
eKTUBHO M HE3aBUCUMO OT €ro BOJIM IPAaBOBBIX HOPM, BbIPQ)KEHHbIE BOBHE, CTAHOBATCS ITPABOOTHO-
IIEHWEM U CBSI3BIBAIOT €TI0 C IPyTMMH CyObeKTaMu 1paBa. Takum 00pa3oMm, MoBeeHNe YeIoBeKa, Kak
OOIIECTBEHHOE OTHOIIIEHHE, CTAHOBUTCS PE3YJIBTATOM €r0 NCUXUYECKON IeSITETbHOCTH.

® Cwm.: Kanm 1. Kpuruka yucroro pasyma. M.: Skemo, 2011. C. 107.

TCm.: Hempadgicuyruii JI. H. Teopusi npaBa 1 rocygapctsa B CBsi3u ¢ Teopreit HpaBctBeHHOCTH. CI16., 2000.
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VMeHHO nicuXyKa JesioBeKa 3aroHseT TOT caMblil poOest, KOTOPBIN 00pa3yeTcst Mex Iy ooIe-
CTBEHHBIMHU OTHOIIICHUSIMU U OOBEKTUBHBIM TpaBoM. st ynoOcTBa BCe ke MPUHSTO CYMTATh, UTO
MPaBO HEMOCPECTBEHHO PEryJIMpYeT OOIIeCTBEHHbIE OTHOMIEHUsI. OHAKO B PAKTHYECKOMU IJIOCKO-
CTH HE MOXET ObITh U PEY O HEMOCPEICTBEHHOM PEryJIMpPOBAaHHUH ITyTEM BO3/ICHCTBHSI HOPM OOBEK-
THBHOT'O NPaBa Ha OOIIECTBEHHbIE OTHOIICHUSI.

Jlio6oe B3anMozIeiCTBHE C YEJIOBEKOM B CHIIy Pa3yMHOCTH Y€JIOBEYECKUX CYIIECTB SIBIISIETCS
B3aMMOJICHCTBUEM C TICUXUKOW YesloBeKa mpeskae Bcero. [IpaBo Bo3AelcTBYeT Ha YesioBeKa pa3iny-
HbIMH criocoOamu. B atom cmbicie JI. U. TleTpakunkuii yka3piBasl HA UMIIEPATUBHbBIE TIEPEKUBAHUS,
BO3HMKAIOIIHE Y YeJIOBEeKa, KOI/Ia Ha Hero BO3JIAraloTcsi 00s3aHHOCTH, ¥ aTpUOyTUBHbIE, KOTa Yeso-
BEK UyBCTBOBAJ ceOs1 oOmagaresieM CyObeKTUBHOTO paBasd.

B 3TOM CcMBICTE nicuxoornyeckasi Teopusl npaBa BIVISAUT MPEANIOUTUTEIBHON TEOpUen A
3aMeleHus npodesia Mexay rmoBefeHreM (OOIIECTBEHHBIMU OTHOIIEHUSIMK) M IPABOBOM HOPMOIA
(OOBEKTUBHBIM ITPABOM).

B npaBonpumenutessHON chepe MOKXHO HAaOMoOOaTh BHAYasle BO3JCHCTBUE MPABOBBIX HOPM
Ha TICHXMKY YeJIOBEKa, a 3aTeM OIPe/IeIeHHOe HarlpaBjieHre OOIIECTBEHHON AEATEeIbHOCTU Yeso-
BeKa, cpopMUpPOBaHHOE MPABOBBIM BO3/ICHICTBUEM Ha €r0 NMCUXMKY. [Ipu 3TOM coBepiieHHO He 00si-
3aTeJIbHO 3HAHME KOHKPETHBIX MPABOBBIX HOPM, OIMCAHHBIX B IIPaBe, MOTOMY 4YTO 3a4acTyl0 3TO
HE3HaHUe 3aroHsAeTcs Ha3BaHHbIM JI. U. IleTpa)XUIIKuM MHTYUTHUBHBIM IIPABOM, YTO HA CAMOM JIeJIe
SIBJISIETCS] HE Y€M MHBIM, KaK COOCTBEHHBIM ITOHUMAHKMEM CIPABEIMBOCTH.

Bo3sneiictBue mpaBoBBIX HOpM (OOBEKTHBHOIO MpaBa) Ha TCHXHMKY COBEPIIEHHO Pa3IMyHO.
HopwMmel npaBa MoryT im0 3anpeniarh, MO0 JO3BOJSATh, MO0 MPENUCHBaTh, BbI3BIBAS COOTBET-
CTBYIOIIME NepeKUBaHUs y yesoBeka. C 3TUX MO3UIMI MepeKUBAHUS Y YeIOBEKa MOTYT ObITh Hera-
TUBHBIMU U TIOBUTUBHBIMU, B 3aBUCMMOCTU OT HOPM, BO3JEHCTBYIOIIMX Ha NICUXUKY. B 3T0i cBsA3M
COBEPIIIEHHO ONPABIAHHO BHIIEIISAIOT METO IPABOBOTO PETYIMPOBAHMUS KaKOW-JIMOO0 OTpaciu 1mpaBa
B KauecTBe €€ KBAJIU(UUMPYIOLIEro Mpu3Haka. B coBpeMeHHON Hayke paclipOCTpPaHEHO MHEHHE,
COIVIACHO KOTOPOMY OTpacjb IpaBa JOIKHA XapaKTepU30BaTb OJHOPOJHOCTBIO MpeJMeTa U €IUH-
CTBOM METO/A IIPABOBOTO PeryaupoBaHusl. Takoe MHEHUE NOIEP/KUBAETC, K pumepy, A. B. Mene-
xuHbBIM’. [Ipy 3TOM aBTOp yKasblBaeT, YTO METO[] ITPABOBOTO PEryIMpOBaHUs SIBJISAETCS BCIIOMOTa-
TEJIbHBIM KPUTEPUEM I10 OTHOILLIEHUIO K IPe/IMETY.

Hexkotopsle aBTOpbI BOOOIIE HE YIIOMHHAIOT METO]] IIPABOBOTO PETYJIMPOBAHMS KaK KPUTEPUil
BBIJIEJIEHUsI OTpaciieid pasa '”.

C TOYKM 3peHHs BO3JEHCTBUS MPABOBBIX HOPM, MMEIOIMX KAU€CTBEHHO OIHOPOJAHBIN Ipe[l-
MET, Ha NICUXUKY YeJIOBEKa, UCKJII0UEHHE METO/Ia IIPaBOBOTO PEryJIMpPOBaHUs B KAUeCTBE KBaIU(]H-
LMPYIOILEro MpU3HaKa OTPAC/Iv MpaBa JIMILAET ee LEeJOCTHOCTU U 3aMKHyTocTU. OTpacib mpasa B
3TOM CMBIC/IE MOXET BOCIIPMHAMATBCS TOJIBKO KaKk HEKOTopoe amopgHoe odpasoBanue. OTHeCeHUe
MMYUIIECTBEHHBIX OTHOIIEHUI K OJJHOI OTPAc/IX U KOHCTATAlLlMsl TOTO, YTO OHU SIBJISIIOTCS ITPEAMETOM
IPaKIaHCKOTO TIpaBa, MO3BOJIMIM Obl CUMTATh, YTO OTPACIb IPAXAAHCKOrO MpaBa BKJIIOYAET B ceOs
TaK)Ke ¥ HOPMBI, PEryJIMpYIONIfe OTHOLIEHHS M0 PacTpeeeHHI0 MaTeprabHbIX OJ1ar, HOCAIINE B
COBETCKMI NIEPUO]] IPEUMYIIIECTBEHHO aJIMUHUCTPATUBHO-KOMAaH/IHBII, BJIACTHBIN XapaKTep.

OTcyTCTBHE CTPOTOro ClEIOBAHUs IBYM KPUTEPUAM BbIIEJIEHUs OoTpaciell cpopMUpoOBaIo B
IOpPUJIMYECKON HAayKe TEOPHIO, COITIACHO KOTOPOM JIOMYCKAETCsl BO3MOKHOCTb CYILIECTBOBAaHUSI KOM-
IJIEKCHBIX oTpacieit mpaBa. Hanpumep, npodeccop C. C. AsiekceeB nmucal 0 CyIeCTBOBAaHUM KOM-
IUIEKCHBIX OTpaciieil pasa. [Ipu 3ToM cam aBTOp MCHIBITHIBAJ HEKOTOPBIE 3aTPYAHEHUS PH BbleIe-
HUM KOMIUIEKCHBIX OTpAcIiel MpaBa, yKa3bIBasi, YTO MM He MPUCYIIl COOCTBEHHBIN METO/I U MEXaHU3M

8 Cm.: Tempaxcuyruii J1. H. Teopust paBa v rocynapcTsa B cBsizu ¢ Teopueit HpascrBeHHoctu. CI16., 2000. C. 270-274.

® Cm.: Menexun A. B, Teopust rocynapcTBa U npasa: Y4eOHUK. 2-e u3f., nepepad. u gon. M., 2009. C. 278 // CIIC «Koncymnb-
taHTILmoc».

10 Cm.: Mamysoe H. H., Manvko A. B. Teopusi rocyaapersa u nipaBa: Yue6nuk. M.: FOpucts, 2004. C. 310.
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PEryJIMpOBaHusl, YTO CYIIECTBOBAHNE KOMIUIEKCHBIX OTPACIIEH paBa HOCHUT MEePeXOIHbIA XxapakTtep .
C. C. AnekceeB BblJIeJIsIT KOMIUIEKCHBIE OTPACIIH TIpaBa MPesk/ie BCEro it TOrO, YTOOBI CO3/1aTh BO3-
MOKHOCTH JIJIS1 Pa3BUTHSI TOM WJIM UHOW OTPAC/IY 3aKOHOJATENILCTBA, KOTOPbIE TAK MJIM UHAYE MOTYT
HOCHUTb KOMILJIEKCHBIN XapakTep.

Cratbs 2 'K P® Takxke ykasplBaeT Ha TO, UTO T'PakJAHCKOE 3aKOHOAATENILCTBO PEryIupyeT
OTHOIIEHUSI MEXY JMLAMH, OCYIIECTBISIOIMMU MPeAIPUHUMATENBCKYIO JesTebHoCTh. Ha 3ToT
CUeT B HayKe TaKXke He CYIIECTBYeT eAMHO00pa3Horo noaxona. Hekotopbie aBTOpbl MOHUMAIOT MTPe/-
MPUHUMATENILCKOE TIPABO KaK CAMOCTOSITENIBHYIO OTPACIh YACTHOTO MTPaBa HapsIAY C IPaXAaHCKUM 2.
B yueOHuke mo mpennpuHUMaTenbckoMy TpaBy nopa peaakumeid T. A. CKBOPIOBOW NMpHUBEAEHbI
OCHOBHBIE TOYKH 3pEHHMs IO MpeArpUHUMaTeIbcKoMy mpaBy '®. TlepBasi Touka 3peHUs] CBOAUTCA K
MIPU3HAHUIO [TPEAIPUHUMATEIBCKOTO MTPaBa CaMOCTOSTEIbHOW OTpacblo MpaBa, BTOpasi — K HENpH-
3HAHUIO MPEIIPUHUMATENHCKOTO MTPaBa OTPACIIBIO BOOOIIE, a TPEThsl — K MPU3HAHUIO TIPEITPUHAMA-
TEJILCKOTO MTPaBa KOMILIEKCHOW OTPACIIbIO MTPaBa.

Teopusi KOMIUIEKCHBIX OTpaciiedt mpaBa pa3padarsiBaniach C. C. AnekceeBbiM. OH, puaBast
NepBOOUYEepeTHOE 3HAUEHUE METOAY IMPABOBOTO PEryIMpPOBAHUS, IMBITAICA HAUTU €AMHOOOPA3HBIN
METOJ TIPAaBOBOTO PETYJIMPOBAHMS B KOMIUIEKCHBIX OTpacisix mpasa'4. Mexday TeM 3T0 He MOIJIO
3aKOHYMThCS ycrenHo. KoMruiekcHas oTpacib npaBa B JyYILEM Cllydyae MOKET UMEThb CBOH Ipel-
MET peryJupoBaHus, Py MPUCTAIILHOM BHUMAaHUU Ha KOTOPbIH, MOXKHO A€J1aTh BBIBOJL O €I0 COCTaB-
HOM XapakTepe, 3aMMCTBOBAHHOM W3 JPYrMX OTpaciieil rpaBa. Mbl He CKJIOHHBI IPUIEPKUBATHCS
B3[JIs[Ja, MPU3HAIOIIETO CYIECTBOBAHME KOMILIEKCHBIX OTpacjeid, MOTOMY YTO B HMX HHUKOIAA HE
OyleT JOCTUTHYTO €IMHCTBO METO/Ia IIPABOBOTO PEry/IMpPOBaHUsI, BO3ICUCTBUE HA TICUXUKY CYObeK-
TOB OyzieT pa3nmuuHbIM. ECii TOCTUTHYTO Takoro pofa eauHCTBO, TO pedb UAET He O KOMIUIEKCHOM,
a 0 CaMOCTOAITEJILHOM OTpaciy Mpasa.

OTHOCUTENTBHO MPEeIIPUHIUMATEIBLCKOTO IIPaBa AyMaeTcs, YTO TOUKa 3pEHUs1, He TPU3HAIOIIAs
MIPeANPUHIMATENIBLCKOE IIPABO CAMOCTOSITENTBHOM OTPACIBIO ITPaBa, SBJISETCS HAaMOOIee PHUEMIIEMOI.
Ee npunepxuBaercs E. A. CyxaHoB, rOBOpsl O TOM, YTO IIPU3HAHKE MTPEeAIPUHUMATEIBCKOTO MTpaBa
OTpPACIIbIO SIBJISETCS MEPEKUTKOM MPU3HAHUS CYIIECTBOBAHMS XO3SMCTBEHHOIO MpaBa B COBETCKOE
BpeMs. B coBeTckoe BpeMsi KaTeropudecky OTBEprajioch AejIeHue paBa Ha YacTHOE U MyOJIMYHOe.
XO03CTBEHHOE TIPABO BO3HHUKJIO B CBSI3W C TAKMM OMPOBEPXKEHUEM JeseHus . B HacTosiee Bpems
HET HH €IMHOUN MIEOJOrMYEeCcKOl MPEeAIOoChUIKM OTBEpraTh AeJIeHHe TpaBa Ha YacTHOE W IMyOuy-
Hoe. Bornee Toro, neneHue rnpasa Ha YacTHOE U MyOIMYHOE MPUOOPETAET CBOM KAUeCTBEHHBIN OTTe-
HOK. YacTHOe MpaBo MPU3BAHO YIOBJIETBOPSTh YACTHBIE MHTEPECHI, MyOINYHOE — OOIIECTBEHHBIE.
[Ipu 3TOM B YCIIOBUSAX COBPEMEHHOM SKOHOMUKH YaCTHbIE MHTEPECHI, KaK MPaBUJIO, PE3KO IPOTUBO-
CTOAT MyOIMYHBIM, IMEHHO TIOTOMY BaKHa COATAHCMPOBAHHOCTh CUCTEM YaCTHOTO (IPakJaHCKOTO)
Y MyOIMYHOrO NpaBa, a He OTPHUILIAHUE UX CYIIECTBOBAHUS.

[IpeanpuHrMaTeabcKkoe MpaBo sIBJSETCS 110 CBOEMY CYILECTBY CKOpEe JOKTPUHAIBHBIM SIBJIE-
HUEM, Ha3BaHHUE KOTOPOr'o HE B IOJTHOM MEpe COOTBETCTBYET XapaKTepy PEryJMpyeMbIX UM OTHOILE-
Huil. C OHOM CTOPOHBI, NPEeJIPUHUMATEIBCKOE IIPABO — 3TO CKOpee OTpacib 3aKOHOAATEbCTBA, B
KOTOPYIO BKJIIOUEHbl HOPMBI TPakIaHCKOTO M aAMUHUCTpaTuBHOrO npasa. Hopmsbl orpacineii rpax-
JAHCKOTO U a/IMMHUCTPATUBHOIO IIPaBa TECHO B3aUMOJIEICTBYIOT, COAEpKAaT B3aMMHbIE OTCHUIOYHbIE
HOPMBI, HO 9TO BOBCE HE O3HAYAET CIIMSHUS Ha3BaHHBIX oTpaciieil. C Apyroi CTOPOHbI, CUCTEMA 3aKO-

1 Cm.: Anexcees C. C. Co6panue counnenuii. B 10 1. T. 3. TIpo6nemsl Teopun mpaBa. M.: Craryt. 2010. C. 140, 141.

12 cwm.: Kawanuna T. B. KopropatusHoe mnipaBo (IIpaBo XO3SIICTBEHHBIX TOBAPHIIECTB M OOMECTB): YUeOHUK JUIsl By30B. M.:
Hopma — Ungpa-M, 1999.

B Cm.: Creopuyosa T. A., Cnonencruii M. B. Tlpennpunumarenbckoe mpaBo: Yue6. nocobue / Iog pea. T. A. CkBopruosoit. M.:
IOctumndopm, 2014. C. 7.

14 Cm.: Anexcees C. C. Crpykrypa coserckoro npasa. C. 204-207.

15 I'paxaanckoe npaso. Odmas yacts: YueOnuk. B4 1./ B. C. Em, H. B. Kosznosa, C. M. Koprees u 1p.; nox pex. E. A. CyxaHosa.
3-e m3n., nepepad. u gom. M.: Bontepe Kitysep, 2008. T. 1. C. 61.
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HOJIATEJILCTBA B YACTH MPEIIPHUHUMATEIIHCKOTO TPaBa XOTsI ¥ TIO3BOJISIET TOBOPUTH O KOMITJIEKCHOCTH
MPeANPUHIMATEILCKOTO 3aKOHOIATENILCTBA, TEM HEe MeHee He TIO3BOJISIET 1ake MPU3HATh CYIIeCTBO-
BaHME OT/ICJILHOW OTPAC/Iv 3aKOHOAATebCTBA. B nctopru Poccun HUKOTIa 3aKkOHOAATEIBHO He OBLIO
OCHOBAHUI MPU3HABATH AyalInu3M CYIIECTBOBAHUS TOProOBOro (B HACTOsIIEE BpeMs MpearprHHIMa-
TEJIbCKOT0) U TPaXKJAHCKOro rpaBa. He ObLI0 ¥ HET OT/AENBHBIX KOOU(DHUIIMPOBAHHBIX HOPMATUBHBIX
aKTOB, OTPAcJIeBbIX 3aKOHOB — 3aKOHO/IATENILCTBO O MPEAIPUHAMATEIHCKON JEeSITeIbHOCTH COCTOUT
13 MHOKECTBA Pa3pO3HEHHBIX 3aKOHOB M1 HOPMATHUBHBIX aKTOB.

Ha nam B3mis, oTpacib mpaBa JOKHA 00J1aJaTh OMpPEAETIeHHON «9UCTOTO» U 000Cco0eH-
HOCTBIO.

B omnume ot C. C. AnekceeBa, KOTOPBIT MPU3HABAJ CYIIECTBOBAHUE KOMIUIEKCHBIX OTpaciielt
nipaBa, 0. K. Toscroit, nonemusupys ¢ C. C. AjiekceeBbIM, YTBEPXK/Ia, YTO KOMIUIEKCHBIE OTPACIIH
0 CBOEMY CYILECTBY SIBJISIIOTCSI TPUEMOM KJIACCU(DUKAIIMY TIPABOBBIX HOPM, HO CTPYKTYPHBIM 3Jie-
MEHTOM CHUCTEMBI MpaBa sBIAThCS He MOryT!®. A. B. MUIIkeBUY UCTIOB30BAT TEPMHUH «KOMILJICKCHI
MIPaBOBBIX HOPM», TOBOPSI O TOM, YTO HOPMBI PA3IMYHOW OTPACIEBON NMPUHAIJICKHOCTH MOTYT U
YacTO pachoiaraloTcsi B €IMHbIX MACCUBAX 3aKOHOJATesbCTBa .

Cyry00 10puIM4ecKy camMo 1o cede MpU3HAHKE OTCYTCTBHUS B KOMIUIEKCHBIX OTPAaC/siX IpaBa
€IMHOr0 METOJIa TIPABOBOTO PEryJIMpPOBaHUs yKe O3HAYaeT He YTO MHOE, KaK OTCYTCTBHE €IMHCTBA.
EnuHCTBO MeTona M mpenmera SBISIOTCS HeOOXOOMMBIMU M JOCTATOYHBIMH MPU3HAKAMU OTPACIH
npaBa. DTOT MOCTYIAT HE MOXET SIBJISATHCS ONPEAeNSIONUM sl 3aKOHO/ATENbCTBA, TOCKOJIbKY
3aKOHOZATENNBCTBO (POPMUPYETCS TIPEsK/Ie BCEro UCXOAS U3 MpPEeAMETa PeryJMpoBaHus, a TaKxke U3
MPAaKTHUYECKOrO yI0OCTBa €ro rnpuMeHeHusi. B poccuiickoi mpaBOBOM JEMCTBUTEIBHOCTH BPS, JIU
yZIacTCsl HAWTU TpUMEp 3aKOHOJATEbCTBA, KOTOPOE MCIIOJb3yeT HOPMBI TOJNBKO OIHOW OTpPACIH
npaBa. VIckIioueHrneM MOXKET, TIOKaTyH, SIBJISATHCS TOJIBKO YTOJIOBHOE MIPABO B CHITY TOTO, YTO 3aMbl-
ceJl 3aKOHOJaTesIsl PekAe BCEro COCTOMT B TOM, YTOOBI OTPACib YTOJIOBHOTO MpaBa COBMaaa ¢
COOTBETCTBYIOIIEH OTPACIIbIO 3aKOHOAATENbCTBA. [IpUMEHUTENBPHO K TPaKIAaHCKOMY 3aKOHOJATEIb-
CTBY Takasl 3aj1auya He CTOUT.

EnuHCTBO npenmeTa mpaBoBOro peryJupoBaHus M METOA MPABOBOTO PEryIMpOBaHMSI HE O3HA-
YaeT UX TOXAECTBA M HE 03HAYaeT TOro, YTO METOJI 3aJI0’KEH B CAMOM IpeAMeTe PAaBOBOTO PeryIiu-
poBanust. CTOPOHHMKOM CJIEZJOBaHUsI METOJa 32 MPEAMETOM MPaBOBOTO PEryJIMPOBAHUST BHICTYITH
C. ®. KeuekbsiH, KOTOPBIH Mpeanoarasi, 4To METO/ MPaBOBOTO PETYJIMPOBAHMS 3aJI0KEH B CAMOM
MpeMeTe IPABOBOTO PETYIMPOBAHMSI, TOBOPsI 00 OOIIECTBEHHBIX OTHOIIEHHSIX, IMEETCs B BUY CIie-
M(UIECKUIA METOJI, TIPUCYIIAN UM '8,

OpHaKo 3T0 HE COBCEM TaK B CUJIy NMPOTUBOPEUMS JIAHHOM TEOPUH MPABOBOM U COLIMATIBHON
soruke. Mbl IOHUMAaeM IMpeAMET MPABOBOTO PEryJIMPOBAHMS OMOCPEIOBAHHO KaK HEKUE OOIeCTBEH-
HbIe OTHOIIEHUS, XapaKTepU3yIOIINecss KAYeCTBEHHON OIHOPOIHOCTHIO, TIOMYUYHBIINE OTPaKEHNE B
TMICUXWKE YeJIoBeKa (JToel), KaK MCUXMYECKoe OTHOIICHWE K KOHKPEeTHOW cepe 0oOIecTBeHHOM
KU3HU (OOIIECTBEHHBIX OTHOIICHHIT). TO O3HAYAET, UTO MPEAMET caM Mo cede OTCTPaHeH OT 00b-
eKTUBHOTO MTpaBa, OT MPABOBBIX HOPM.

OOBEeKTUBHOE TIPABO MPEICTABIISIET COOON CHCTEMY 00ITIe00s3aTeNIbHBIX, 00eCIIeUeHHBIX ITy0-
JIMYHOU BJIACTBIO, OOIIEN3BECTHBIX MPABIII TIOBEICHU S, TIOMYYMBIIMX OOBEKTUBHYIO (pOPMY B MHpe
SIBJICHUH.

Takoe onpeziesieHre mpapa He yXouuT B ¢utocoduio nmpaa. OHO MpeacTaBisgeT coooi (pyHK-
[IMOHAJIbHOE OIpe/ie/ieHre TpaBa, MOAYePKUBAET ColepKaHue TIOHSTHSI METOa MPaBOBOTO PeryIiu-
POBaHUs1, 3aJI0KEHHOTO B CaMOM OOBbEKTHBHOM TIpaBe. 37eCh HeT ABWXKEHHUsS OT MpaBa K MeTapu3u-

16 Cm.: Toacmoii FO. K. O TEOPETUYECKUX OCHOBAX KOAM(UKALINM I'Pask JaHCKOTO 3aKoHonaTenscTBa // [IpaBoBenenue. 1957. Ne 1.
C. 45.
17 IMpo6nems! 061mel Teopuy Mpasa 1 rocygapcTBa: YueOHuk ay1s By3oB / ITox o6m. pea. B. C. Hepcecsnma. M., 2004. C. 330.
18 Cm.: Keuexwsn C. ®. O crcTeMe COBETCKOrO COLMAMICTHYECKOTO npaga // CoeTckoe rocyaapctso u npaso. 1946. Ne 2. C. 41—
42.
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YECKHM CYIIHOCTSIM O TOM, UTO €CTh IPaBo (CBOOOIHAS BOJISA, MPOSIBJIEHKE BHICIIIETO pa3yma M T. J1.).
W3noxeHHas 1epuHULIMS €CTh Olpe/iesieHre OOBEKTUBHOTO MPaBa C TOUKU 3PEHHS €ro Ha3HAUSHHUS.

OnpenenvB METO B KAYECTBE OCHOBHOTO KPUTEPHS OTTPaHUUYECHUsI OTPACIIeH MpaBa, a TaKxKe
YCTAQHOBUB, YTO METOJ IOJKEH ObITh €IMHBIM B PAMKaX OJIHOM OTPACIH MpaBa, CJAeAyeT pacCCMOTPETh
e1te OJJH BOITPOC, aHAJINA3 KOTOPOTrO HEOOXOAMM JIJIs1 MCCIIeJOBAHM S I'PaKIaHCKOTO IIPABOOTHOIIECHU ST
C TICUXO-3MOILIMOHAJIBHON CTOPOHBI. DTO BOMPOC O COOTHOIIEHUU TMOHATUI OOBbEKTHUBHOTO TpaBa U
3aKOHOJIATENIbCTBA.

3aKOHO/IATENIBCTBO SIBNIsieTCs (DOPMOH BBIpaXeHUsI OOBEKTUBHOTO TpaBa. To ecTb onpenensis
0OBEKTHBHOE IIPABO KaK COBOKYITHOCTb ITPABHJI TIOBECHU 1, UIMEIOIINX 0OBbEKTUBHOE BHIPAKEHUE, MBI
MOKa3bIBaCM, UTO HAJIMYHME caMou 1Mo ceOe JeCTBUTEbHOM (hOpMBI TS TTpaBa Heooxoaumo. O0b-
eKTUBHOE TPaBO SIBJISETCS COIEepKaHWEeM, HAMOJHSIIOIMMM 3aKOHOAATENbCTBO. [IcHXHKa venoBeka
TAaKOBa, YTO YJIABIMBAaHUE COAEPkKaHMs Oe3 MpeIBapUTEILHOTO YIABIMBAHUSA (POPMBbI HEBO3ZMOKHO.
10, Kak yka3beiBan WM. KaHr, cBsi3aHO ¢ cylliecTBOBaHMEM allpMOPHBIX (POPM MMO3HAHUS IECTBUTEb-
HOCTH — MTPOCTPaHCTBA U BpeMeHu . TIoCKOJIbKY MpaBo CyIIecTByeT (hOpMaIbHO OMpe/ie/ieHHO, 00b-
eKTUBHO, TO MBI BOCIIPMHHUMAaEM IPaBO TOJIBKO Yepe3 OJHY M3 CYIIECTBYOIIMX (POpM, B KauecTBe
OJIHOM M3 KOTOPBIX BBICTYIAET 3aKOHOIATENIHCTBO.

Hekoropeie aBTOpBI 3TO HE BIIOJIHE YETKO YuuTHIBAIOT. Tak, A. B. Mansko, H. . Marty30B,
pacKkpbiBasi B IllaBe yueOHMKa 1oj] HazBaHueM «CucteMa npapa U CHCTeMa 3aKOHOJATeIbCTBa» CTPYK-
TYpPHBIE 2JIEMEHTBI CUCTEMBI I1PaBa, YIYCKAIOT CTPYKTYPHBIE IEMEHThI CUCTEMBI 3aKOHOAATEbCTBA 2.
HecmoTtpst Ha TO, 4TO 3aKOHOJATENLCTBO SIBJISIETCSI OCHOBHOW Ml JJOCTATOYHO OOMUpHON (hopMoi
BbIpaXeHUsI 00BEKTUBHOTO TPaBa, He CJIelyeT OTPUIIATh HATMYUE JPYTUX (pOpM CyIecTBOBaHHS 00b-
eKTUBHOTO ITpaBa.

B Hacrosiiiee BpeMst 0ObIYHOE TIPABO yKe He UTPAET TOM poiv, KOTOPOe Urpajio OoJblie BeKa
Ha3aj, HO TeM He MeHee Bce XK€ OHO MOXKET OBITh MPU3HAHO (POPMOH CYIIECTBOBAHUS MpaBa. XOTs
camo 1o cebe MpUMeHeHre TepMUHA «(opMa» 3/1eCh BPSiJI JIM YMECTHO, IIOTOMY YTO OOBIYHOE IPABO
MpeAronaraeT oOEen3BeCTHOCTb He B CBS3M C €r0 OIMyOJIMKOBAHUEM, a B CUITy 3HAHHMSI JIIOIEH O TexX
WM MHBIX 00bIYasx. OOCTOATENbHBIN aHAIN3 I0PUAMYECKON JTUTEPATYPhl IO OOBIYHOMY IPaBy MpPO-
u3BezieH A. C. [Io6poseim?!. B utore aHanm3a nojtydeH MHTEPECHBIN BBIBOJI, KOTOPBIA 3aK/II0UaeTCs B
TOM, YTO OOBIYHOE TIPABO MMEET [[BA JIEMEHTA: BHEIITHUIN — MOBEICHUECKUIA U BHYTPEHHHI — IICHXO-
JIOTUYeCKU. BHEITHMIT JIEMEHT sIBJISIeTCS, MOKaIyH, €IMHCTBEHHO BO3MOXHOU (pOpMOIi CyIIIeCTBO-
BaHMsI OOBIYHOTO TIpaBa B JEUCTBUTENBHOCTH. CHUCTEMATUYHOCTh U JJIMTENIBHOCTh OIHOOOPA3HOTO
TIOBEJICHHU I TIO3BOJISIET CYUTh O CYIIECTBOBAHUH OOBIYASL.

Pasrpannyenyie 0OBIYHOTO TpaBa OT MPABOOTHOIIEHUSI MOKET ObITh MPOBEAEHO TOJIBKO IO
KOJIMYECTBEHHOMY KpHTepHio. PackpbiBasi CyIIHOCTh OOBIYHOTO TpaBa (0Obuas Kak MCTOYHHKA,
opMBbI 1paBa), Mbl TOBOPHM O MPUCYILEH €My UTUTEIbHOCTH, CUCTEMHOCTH ¥ MHOXECTBEHHOCTU
CIy4aeB eqMHOOOPA3HOro MoBejieHus. [[y1si MpaBOOTHOIIEHHST TAKOW COBOKYITHOCTH MPU3HAKOB HE
Tpebyercs. [lyTeMm aHaiM3a M YCTaHOBJIEHUSI YKA3aHHOTO TEPEYHs MPU3HAKOB OOBIYHOTO TpaBa B
TMIOBEJICHUH JIUI] MBI MOXEM TOBOPHUTSH O CJIOKHUBILIEMCsI OOBIYHOM IpaBe (0ObIuae). BHyTpeHHui ncu-
XOJIOTMYECKHIA JIEMEHT OOBIYHOTO MpaBa COCTOMT B TOM, YTO ICHXMKA JIMIA COTJIACHA W TPU3HAET
CyILIECTBYIOIIEe TIOBEJCHUE B KAYeCTBE HEOOXOAMMOT0. ITO 0OCTOATEIHCTBO BBI3BIBAET IOBTOPHOCTD
TMIOBEJICHUS U CJIe/IOBaHMe CJIOKHUBILEHCS JIMHUM TTIOBEACHMUS.

ITpu sTom A. C. JIoOpoB Bce ke MPUXOIUT K JOBOJBHO HEOXKUJAHHOMY BBIBOJLY, TTOJIarast 4to
OOBIYHOMY TTPaBY MPHUCYIIE TOJIBKO MCUXUIECKOE MPUHYKAECHIE BBUAY OIIMOOYHOTO MPE/ICTaBICHUS
0 BO3MOXHOCTH (PU3UYECKOTO MPHUHYXKIEHUSI CO CTOPOHBI TOCYAApPCTBa, B TO BpeMsl KakK 3aKOHOA-

19 Cwm.: Kanm H. Kpuruka yncroro pazyma. M.: Dkemo, 2011. C. 63-67, 71-73.
0 cwm: Mamyzoe H. H., Maavko A. B. Teopus rocynapcrsa u npasa: Yue6nuk. M.: FOpucts, 2004. C. 308.

2o Jloopos A. C. dopmuposanvie npasa 6e3 3akoHozaresst (OuepKy 1o TEOPHUH NCTOYHMKOB TpaBa). Yacts nepsast. OObryHOE
npaBo // BectHuk rpaxaanckoro npasa. 2010. Ne 2. C. 182-245.
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TEJIbCTBO, TIOMUMO TICUXWYECKOTO MPHUHYKACHHUS K HCIIOIHEHUIO0, 00JagaeT U CBOMCTBOM olecrie-
YEHHOCTH (PU3MUECKUM TpUHYkRIeHHeM??. OIHAKO TaKOe MHEHHE He BBIINISIUT YOeIUTEIbHBIM T10
TOU MIPUYKHE, YTO MPU3HAET OIUOOYHOCTH CYKAEHUS O BO3MOKHOCTH (PU3MYECKOTO MPUHYKACHHUS.
Omub0YHOCTh CYKJIEHUsI IPUBOJUT K TOMY, YTO OOBIYHOE MPABO HE MPU3HAETCSI OOBEKTUBHBIM ITpa-
BoM. Ho 3TO HeBepHO, MOCKOIBKY HOPMbI OOBIYHOTO MTPaBa TaKXke MOAJIeKAT MPUMEHEHHIO, U B CITy-
Yyae MpU3HAHUSI 3aKOHO/IATEILCTBOM 0ObIYasi B KauecTBe (DOPMBI ITpaBa TaK ke MOAKPEIUISIOTCS pH-
HY/UTEJILHOW CUJION TOCYIapCTBa.

Crenytomeit (popmoii rpaBa (MCTOUHHKOM TpaBa) Mo (pakTy MOKHO MPU3HATH CyAEOHYIO MpaK-
THKY. B HacTosiiiee BpeMsi HeT OCHOBAHUI He ITPU3HABATH CYAEOHYIO MPAKTUKY UCTOYHUKOM IpaBa 3.
[Tpu 3TOM B3MJISI MPOTMBHUKOB TAKOTO MPU3HAHUS CBOOUTCS K TOMY, UTO CyneOHas MPAaKTUKA, B
YAaCTHOCTH, MTOCTAHOBJICHUSI BBICIIMX CyIeOHBIX MHCTAHIUM, SIBJISIOTCS TOJBKO aKTaMH TOJKOBAHUS
HOPM TIpaBa. B CBsI3U ¢ 9TUM cJlelyeT OTMETHTh, YTO TOJKOBAaHHE HOPM IpaBa HEBO3MOXHO 63 TOJI-
KOBaHUS COfIEPXKaHUsI TIPABOBOW HOPMBI, T. €. TOJIKYETCSl TO ONKCAHUE PETYIUPYeMOro MOBE/ICHNUS,
KOTOPOE CONEPKUTCS B IPABOBOM HOPME, a 3TOT JIOTUYECKUI IIPUEM BO3MOXKEH TOJIBKO B (popMe aHa-
JIMTUYECKUX UM CUHTETHUYECKHX CYXAEHHUI>* (B BBIIIEYKa3aHHOM 3HAYCHUH).

B ciyuae ecnm nipu TOIKOBaHUM HOPM K COAEPKAHMIO MPABWII TIOBEACHUS, 3aKPEIUICHHbBIX B
HOpMe, T00ABJISETCS TO, UTO CyJaMU IMPU3HAECTCS] BEPHBIM (JIOTMUECKUM MTPUEM CUHTETHUYECKHX CYK-
JEHWI1), TO eCTh YKa3aHWE Ha KOHKPETHBIE ClTy4yau, 00JacTh MPUMEHEHUs U T. 1., TO 9TO O3HAYaeT
yBeJIMYeHUEe WM YMeHbIlIeHre (OrpaHuueHne) oObemMa cofepkaHus MpaBoBOi HOpMBI. B pe3ynbrare
TAKOTO TOJIKOBAHHS MBI TIOJTy4aeM IPaBOBYI0O HOPMY C HOBBIM COAEPKaHHEM, YTO JIOTUYECKH O3Ha-
YaeT HeOoOXOAUMOCTb MPU3HAHUS CyIeOHON MPAKTUKU (hOPMOI OOBEKTUBHOTO MpaBa Mo (akTy.

OcoOeHHOCTh JIeATEeNIbHOCTU CylieOHOM cuctembl B Poccuiickoit denepanuy 3akimodaeTcs B
TOM, YTO CY/Ibl HU3IIUX UHCTAHIMI 0OSI3aHBl HEYKOCHUTEIBHO PYKOBOACTBOBATHCSI B CBOEH MPAKTH-
YEeCKOW JIeSITeIbHOCTH TIPY OTITPABJICHUSI MTPABOCYIUsSI TEMH TIO3UIMSIMH, KOTOPBIE 3aHUMAIOT CY/IbI
Oosiee BBICOKOW MHCTaHIMH. B MpPOTMBHOM cCilyyae «MHAKOMBICIHE» MOXKET ObITh PACIEHEHO Kak
MOKYIIEHNe Ha eIUHOO0Opas3ue CyleOHOW MpaKTUKH, Aeno OydeT BO3BpaIleHO Ha JIOTOJHUTEIb-
HOE pacCMOTpEHHE, a Cydbsl, PyKOBOJCTBOBABIIUICS MPH NPUHATUNA OTMEHEHHOTO MMOCTAaHOBJICHUS
MCKJTIOYHUTEIIBHO 3aKOHOM, Oy/IET 3aHECEH B CITUCOK «OpaKoJesIoB» C MOCIIeAYIOMIMMHI OPTrBBIBOAMH.
Henpb3s He npu3HaTh OYEBUAHOTO (DAKTa B TOM, UTO IOPUCTBHI-IPAKTUKU B CBOEH JIESATETHLHOCTH YKe
JABHO yTpaTWJIM UHTEPEC K HAyYHO-IPAaKTUYEeCKUM nocraTeiHbiM KomMmeHTapusiM ['K P®, noaro-
TOBJICHHBIM BeYIIMMH IIMBIJIMCTAMHU M HAYYHBIMH IIKONaMH Poccun, 1 cocpeoTourin cBoe BHU-
MaHWe MPHU BBIOOpPE JIMHUM 3AIIUTHl HA YCBOSHUW TPABOBBIX MO3UIMK CyA€OHBIX MHCTAHIUN. DTO
00CTOSITEILCTBO TOBOPUT O MHOTOM.

B ciyyae ecnu onmcaHue TOBEIEHUsI, PETYJIMPYEMOro HOPMOH, MPOU3BOAUTCS C TTOMOIIBIO
AHAIMTUYECKUX CYKACHHH, T. €. €ClIM K 00beMy CyXIeHus (OMMCcaHus OBeIeH!s1) He H0OaBIseTCs
HUYEro (JaeTcs onpeiesieHue TOHATHS, HAIIPUMEP), TO TaKyI0 JesITeIbHOCTb CY/I0B HeJb3sl IPU3HATh
MPaBOTBOPUECTBOM. DTO OyAeT 03Ha4YaTh OTCYTCTBHE MPABOBBIX HOPM B aKTaX BBICHIMX CYJEOHBIX
MHCTaHUMi. Ho MOCKONBKY Takol JIOTMUECKUI MOAXO[] peke BCTPevaeTcs, YeM MEPBbIid, a TaKKe B
CHJTy CaMOr'0 CyIIIECTBOBAHUSI TIEPBOTO MOAX0/a, OOIIMM BBIBOZOM OyJeT HEOOXOAMMOCTh TPU3HAHUS
1o (pakTy cyaeOHOM MPaKTUKU (POPMOI OOBEKTUBHOTO TIPaBa.

AHami3 paznuHbIX (pOpM 0OOBEKTUBHOTO ITpaBa MO3BOJISIET MOKAa3aTh HECOOTBETCTBUE TOHS-
THI «IIPaBO» U «3akoHoaarenbcTBo». Hanpumep, I'K P® npusnaer coracHo cr. 5 'K PO cye-
CTBOBaHME 0ObIYaeB KaK MICTOUHHMKOB MpaBa. Hopma rpaxaHcKoro rnpaBa MOXeT ObITh 3aKpervieHa B
3aKOHO/IATEILHOM aKTe, KOTOPHBIA He SIBJISIETCS] CTPOTO OTPACIIEBbIM, TPk JAHCKO-TIPABOBBIM MCTOY-

2Cm.: Joopos A. C. Popmuposanue npasa 6e3 3akoHoparesst (OuepKu 1o TeOPUH UCTOYHUKOB TpaBa). Yacts nepBast. OObraHOe
npaBo // BectHuk rpaxnanckoro npasa. 2010. Ne 3. C. 198-273.

2 Cwm.: Mumkuna H. C. O TIPU3HAHNH CyIeGHON IPaKTUKY NCTOYHIKOM POCCHICKOTro mpaBa // Xo3siicTBo 1 mpaso. 2013. Ne 4.
C.73-77.

24 Cm.: Kanm 1. Kputuka uucroro pasyma. M.: Dkemo, 2011. C. 47.
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HUKOM. O0JacTh rpaXJaHCKOTO TMpaBa MOXKET ObITh PACIIMPEHA 32 CYET CYIIECTBOBAHUS OObIYAEB, a
TaK’Ke CyKeHa 3a cueT uckiodeHus u3 Tekcra 'K PP tex HopM, KOTOpbIe He ABJIAIOTCA CTPOTo Ipaxk-
JAHCKO-IIPaBOBBIMU TI0 CBOEMY COJEPKaHUIO KaK HE COOTBETCTBYIOIIME MPEeIMETY U (WJIM) METOLY
I'PaXJAHCKO-IIPAaBOBOIO PETYJIMPOBAHMUS.

3aKoHOATENILCTBO (DOPMUPYETCS TPekIe BCEro Mo MPUHIMITY YAOOCTBA MPUMEHEHHS U 110
MIPEJMETHOMY €IMHCTBY, OJHAKO €AMHCTBO METO/a, IIPUCYLIEro OTPaciu MpaBa, He BCErJa BbLAEP-
KMBAETCS B OTAEJIbHBIX 3aKOHOATENIbHBIX aKTaX.

B HeKoTOpBIX y4eOHMKaX 3aKOHONATENILCTBO OTOKAECTBIISIETCS C MO3UTHBHBIM MpaBoM. [Ipu
9TOM YKa3bIBA€TCsl, UTO 3aKOHOJATEIHCTBO B OCHOBHOM CTPOMTCS TIO OTPACIIEBOMY MPHU3HAKY 2. DTOT
TIOJIXOJ1, OCHOBAaHHBIM Ha MO3UTHBUCTCKOH IIKOJIE TIPaBa, He MOKET ObITh PU3HAH MTPUEMJIEMBIM IS
HACTOSIIErO UCCIIEA0BaHUS M0 MPUYMHE TOTO, YTO HAMU MPUHUMAETCS MOIXOJ, MICUXOIOTMYECKOn
IIKOJTBI 1TPaBa, a TaKXkKe B CHITY MIPU3HAHKS OOBEKTUBHOTO TpaBa CofiepkaHueM HOPM 3aKOHO/IATEITb-
CTBa Kak (hOpMBbI M MHBIX (POPM CYyILIECTBOBAHUSI IIPABA.

HexoTopble aBTOpHI IpaBo M 3aKOHOAATEILCTBO HE OTOXAECTBIAIOT. Tak P. 3. JluBmui noHu-
MaeT IPaBo Kak HOPMAaTHUBHO 3aKPEIUIEHHYIO CIIPaBeJIMBOCTh, [IPU ITOM OTBeprasi B3IV Ha IPaBo
Kak Ha cucteMy HopMm2®. Takoll B3I MPUBOOUT K TAKOTO PO CYXKICHHUSM, UTO «3aKOH MOXKET
OBbITh HECTpaBeIJIMB, B TO BPeMs Kak MPaBO BCErJa CIPaBEAIMBO», «3aKOH MOKET ObITh HEMpPaBo-
BbIM». OJJHAKO TaKO# MOAXOJ COAEPKUT BHYTPEHHEE MpOoTHUBOpeure. Bo-nepBriX, aBTOp MUIIET O
TOM, YTO CIIPaBeJIMBOCTb SIBJISIETCS HOPMATUBHO 3aKPEIUIEHHOM, YTO OYEBUAHO MCKJIIOYAET BO3-
MO’KHOCTb TIOSIBJIEHUSI HECIIPABEUIMBBIX HEMPABOBBIX 3aKOHOB, A TAK)KE pPACCMOTPEHUE IpaBa BHE
cucTeMbl HOpM. BO-BTOpBIX, Kak OBl HE XOTEJIOCHh AaTh TOUHOE ONpe/esIieHIe CIIPaBeITTMBOCTH, TAaKOe
orpejesieHrne HeBO3MOXHO. CIipaBeIsIMBOCTb TPAHCLIEHIEHTHA M HAXOAUTCH 3a MpeJeaMy SMITMPU-
YECKOro 4eJI0BEUYECKOro 1o3HaHus. I103ToMy MomnbITKA OCO3HATh, YTO €CTh CIIPABEAJIMBOE, a YTO HET
IJ1s1 OTHOT'O YeJIOBEKA, MOTI'YT OKa3aThCsl MOJHOW MTPOTUBOMOJIOKHOCTBIO /17151 IPYTOrO YeJI0BeKa.

Jymaetcsi, He TO3TOMY OOBbEKTHBHOE TIPABO HE OTOXKJIECTBIISIETCS C 3aKOHOM — HE TIOTOMY UTO
3aKOH MOKET ObITh HECIPaBEIJINB, a IIPABO BCETr/ia CIPaBEJIUBO, a IOTOMY, YTO OOBEKTUBHOE MTPABO
MOJET CYIIECTBOBaTh HE TOJIbKO B (popMe 3akoHa. HarisaaHelil ToMy npumep ¢ rpakJaHCKUM Ipa-
BOM, I'JIe CYIIECTBYIOT U 00bIYaH, U cyaeOHast mpakTuka. OOBEeKTUBHOE MPABO HEJTb351 OTOXKJECTBIISATh
C 3aKOHOM HE TOTOMY, YTO 3aKOH MOXeT OBbITh HECTPaBEAJIMBBIM, a MPABO BCEra CHpaBeJIMBO, a
MOTOMY, YTO OOBEKTHBHOE MTPABO 3TO He (hopMa, a CoepKaHue, OHO MOKET HATIOHATh CBOUM COIEp-
’KaHMeM Takue (pOpMBbI MpaBa, Kak 3aKOH, 0ObIYai, paBoBasi O3UIIMS Cy/a.

[Mpu3Hanue OOBEKTUBHBIM MTPABOM 3aKOHA TOAPBIBACT II€JI0€ YUeHHE TEOPETUKOB IMpaBa 00
WCTOYHMKAX TMpaBa. B 3Toi cBsA3M mpumeyvaresnbHa Touka 3peHust S. M. Marasunepa. ABTop cie-
ayet koHuenuuu JI. Y. [leTpakuikoro OTHOCUTENBHO MOJOKUTETBHOTO U MHTYUTUBHOIO IIpaBa U,
HecMOTps1 Ha HeratiBHOe oTHolIeHue JI. U. TleTpakuIKoro K TEepMUHY «MCTOYHUK TpaBa» 2/, yKas3bl-
BaeT MpsIMO, YTO MCTOYHUK IMpaBa ecTh 00IIeods3aresbHas (hopMa BeIpakeHus mpapa’s. IToT noj-
XOJI TIPUHSAT B MOHOTPaprMueCcKOM HCCIIEI0OBAHNM, OIHAKO HE YKa3bIBaeTCsl Ha MPHU3HAK 00IIeo0s13a-
TEJIHOCTH, IIOTOMY 4TO OH COZEPXKMTCSl B MIOHATUM MPAaBOBOM HOpMbI. VICTOUHMK mpaBa sIBiseTCs
opmoii BeIpaxkeHUs TIpaBa, a 0011e00s3aTeTbHOCTh — 3TO MPU3HAK JII0O0H MTPaBOBOM HOPMBI OObEK-
THBHOTO TPaBa, YTO MCKJI0YAET HEOOXOOMMOCTh MCIOJIb30BAHMS MPEANKaTa «00Imeo0s3aTebHas »
BMECTE C [TOHSTHUEM IPABOBOIl HOPMBI.

ITpaBo 1 3aKOHOIATENBLCTBO CYLIECTBYIOT B paMKax cucreM. Crucrema npaBa U CUCTEMa 3aKOHO-
JaTeJIbCTBA UMEIOT Pa3Hble LIeJIU CBOEro cylecTBoBaHus. CucteMaTu3aliys 3aKOHOJATeNIbCTBA OCY-
IIECTBJISAETCSI € IEJIbIO yI0OCTBA MOIb30BaHMEM HOPMATUBHOTO MaTepHala, a TaKKe C IeJIbIo POCTel-

2 Cm.: Aboynaee M. H. Teopusi rocynapcTsa U mpaBa: YueOHUK 1151 By30B. M.: Maructp-IIpecc, 2004. C. 220.
26 Cwm.: Jluuy, P. 3. Teopus nmpasa: YueOHuk. M., 1994. C. 70.
2 Cwm.: Hempaxcuyxuii J1. Y. Teopust mpaBa 1 rocyqapcTsa B cBsi3H ¢ Teopueil HpasctBeHHOcTH. CI16., 2000. C. 410.

B Cm: Mazazunep A. M. VI30panHble Tpyas! 1o ooeit reopuu npasa. CI16.: M3a-Bo P. Acnanosa «FOpuanueckuii nenrp Ipecc»,
2006. C. 70.
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IIEr0 COBEPILIEHCTBOBAHMS 3aKOHOAATENbCTBA. CHcTeMa IpaBa MpekJe BCEro CYILECTBYET B LIENSAX
pa3pabOTKM MPaBOBOM JOKTPUHBI, KOTOpasi, B CBOI0 O4Yepe/b, TAKKE NMPUBOJUT K COBEPILIEHCTBO-
BaHMIO TipaBa. COBEpIIIEHCTBOBAHKE MIPpaBa HE YPOBHE JOKTPUHBI IIPOUCXOIUT Oosiee KaueCTBEHHO,
MOCKOJIBKY TTOCTPOEHHE CUCTEMBI TIPaBa MPOMCXOAUT UCXOMS U3 OOIIMX METOAOIOTHYECKIX OCHOBO-
TOJIO’KEHUI KOHKPETHOTO HAay4yHOro noaxona. Mcxoas w3 3Toro CTpouTcsl BCs CUCTEMA U BBISIBIIS-
I0TCS1 3B€Hbs1 (KOHKPETHbIE IPAaBOBbIE HOPMbI), KOTOPBIE 3TOW CUCTEME HE OTBEYAIOT, HA OCHOBAaHUU
Yero JIeJ1aeTcsl BBIBOJ, O MPUHA/IJIEKHOCTU 3TUX 3BEHBbEB Jpyroi cucreme. CucremMa 3aKOHOAATENb-
CTBA CTPOUTCS COBEPIIEHHO MO-ApyroMy. HekoTopblil KOHIJIOMEpaT MpaBOBbIX HOPM KOHCOJIMIUPY-
eTcst UM KOAU(MUITMPYETCs] B HOPMATUBHO-TIPABOBOM aKT, T. €. 00BbEAMHEHNE HOPM IIPOUCXOIUT KaK
Obl cHU3y. 1o MpUHIMITY OAHOPOAHOCTU. DTO O3HAYAET MPEKIE BCEro TO, UYTO 3AKOHOIATEHCTBO
(bopmupyetcs 1o npuUHLKIY MPEIMETHOIO €IMHCTBA, a MIPAaBO MO NMPUHLIMIY €AMHCTBA MpeIMeTa U
MeTO/a.
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§ 1.2. MeToa rpa:kJaHCKOro npaBpa Kak
OTPACJU CHCTEMbI POCCHICKOr0 NMpaBa

INocTpoenre KaxJ0i CUCTEMBI TOMKHO MPOUCXOAUTH HA OCHOBE OOIIMX MPHHITUIIOB, METOIA
Y €IMHCTBA CBOWICTB JIEMEHTOB cUCTeMbl. OTpacib IpaXAaHCKOro MpaBa TaKkKe CYIIECTBYET Kak
cuctema. Vcropudeckoe (popMupoBaHME TpaxkJaHCKOTO IMpaBa OTIMYAETCS TeM, YTO 3Ta OTpacib
npaBa Mojyvaer cBoe (POpMUPOBAHHME U3 TAKOTO UCTOUYHHUKA, KaK MOBEJEHNE YUYaCTHUKOB I'PaXaaH-
ckoro odopota. ['ocynapcTBo 1 myOIMyYHast BJIACTh 3A€Ch BBIIOIHSIOT JIUIIb (DYHKIIUH 3aKpEeTUICHUs
yXke CyIIECTBYIOIIETO MOBEJCHUS B TPABOBbIE HOPMBI. DTOT Cr10co0 (hOpMHUPOBAHMS TIPEIOTIPEIEIISIeT
METOJI ¥ IPUHIIMITBI TPaKJAHCKOTO TpaBa.

[TpuHIMIIBI OTpac/v paBa Beer/ia SBJISIOTCS XapaKTepUCTUKAMH METO/a ITPABOBOTO PeryJIMpo-
BaHusl. ['paxaHcKoe rmpaBo, Oynyun HanOosee OMU3KUM K TICUXUYECKOMY TOHUMAHUIO yYaCTHUKOB
IpakJAHCKOTO OOIIIeCTBa MOBE/ICHUST YIaCTHUKOB, HAXOIUTCS B CaMO HETIOCPEICTBEHHOW OJIM30CTH
K MHTYUTHBHOMY TIpaBy, o kotopom nucai JI. W. [Merpaxunkuii®®. I'paxkaaHckoe MpaBo sBIsIETCS
TaKke Hanbosee OMM3KUM K OBITYIOIIUM B OOINECTBe KAHOHAM CIIPABEIJIMBOCTH.

B ofmectBe cyecTByeT NOHMMaHKE IPak JAHCKUX OTHOIIEHUH (PeryIMpyeMbIX I'PaXJaHCKUM
MPaBOM) Kak CBOOO/IHBIX U APYKECTBEHHBIX, BO3JECHCTBUE HOPM IpaBa Ha KOTOPbIE He sIBJISIETCS Tep-
BOOYEPETHBIM".

Kak Boipaxaercs K. W. Ck0BcKui, aHAIM3UPYs TpaauLMIo (iepeady Belly), PUMCKOe IpaBo
B [IEPHUO]] CBOETO JEWCTBUS MTPU3HABAJIOCH MMCaHHBIM pasymoMm:>!. Ho Henb3s1 puaBaTh Takoe 3Have-
HHE PUMCKOMY IPaBy, TOCKOJIKY B 3TOM ObI CITy4yae UCKJIIOUHJICS Obl KaKOW-JIMOO MPOrpecc B 001acTH
rpaskaHcKoro mpasa®?. OJHaKo cjieayeT OTMETHTh, YTO TPakJAHCKOE MPaBO KOHKPETHON MECTHO-
CTH (CTpaHbl) HA JAHHBIM UCTOPUYECKUI MTEPUOJL IOJKHO MPU3HABATHCS TAKUM MMUCAHHBIM Pa3yMOM
IOPUMYECKOTO TopsiiKa. [Ipy TOM He CTOMT MOJHOCTBIO OTOXKIECTBIIATH IPaKJIAHCKOE 3aKOHOIA-
TEJIbCTBO U I'PAXAAHCKOE MPABO, TIOCKOJIBKY B IPakIaHCKOM 3aKOHO/IATEILCTBE MOTYT TOSIBIISTHCS
«CITyYaiiHble» WM «HEOOXOIUMBbIE TOCYAAPCTBY» CTAaThbH, HOPMBI KOTOPBIX HE OYIyT HOCHThH CTPOTO
IPaXJAHCKO-IIPaBOBOM XapakTep.

Onpenenenue rpaxIaHCKOTo MpaBa Kak MUCAHHOTO pa3yMa MPeArosaraeT 0COObIi METO/I BO3-
JeWCTBUS Ha TMICUXUKY CYOBEKTOB, a IMEHHO MH(MOpMaIMoHHOe Bo3zericTBre. Camo 1o cede rpaxk-
JaHCKOE TPaBO, BOIUIOIIEHHOE B MCTOYHMKAX ((popMax BeIpakeHHUs IpaBa), MPeCTaBIseT cOOOM
JIMIIb MTHCTPYMEHT BOCTIOJTHEHHSI 3HAHWH, HEOCTAIOIIMX OTHOCUTEIbHO KOHKPETHOW 001acT o0iiie-
CTBEHHOW *ku3HU. Onpeensis TakiuM 00pa3oM rpaxJaHCKOe MPaBo, Mbl (PaKTUYECKU MTPUIAEM eMy
XapakTep HOPMAJIbHON MBICITUTENILHOM JIEATEIbHOCTH JIIOZIE, OCHOBAHHOM Ha 3aKOHAX (hOopMasbHOM
noruku. lHaye roBopsi, NOCTPOEHHUE IPakAAHCKOTO MPaBa BIIOJTHE JIOTUYHO. DTO O3HAYAET, YTO IPaskK-
JaHCKOE TIPABO B BBICOKOW Mepe MHTEJUIEKTyaATM3UPOBAHHO, T. €. TIOQYMHEHO (hOPMAJIbHBIM 3aKOHAM
JIOTHIKY U SIBJISIETCS] pa3yMHbIM.

CyTb J1I000r0 MpUHIMIIA TPAKIAHCKOTO TIPaBa COCTOMT HE TOJIBKO B TOM, YTOOBI pacipocTpa-
HUTH CBOE [ICWCTBUE HA TIOBEICHNUE YUYACTHUKOB PEryIMpPyeMbIX MM OTHOIICHUN Yepe3 BO3JICHCTBUE
Ha TICUXUKY, HO U B TOM, YTOOBl YCTAHOBUTDH MpaBUJIa IOCTPOSHUsSI CAMOW OTPACH T'PakIaHCKOTO
npaBa. PaccMOTpuM ¢ 3THX MO3UIMI MPUHIIUIIH IPaskIAHCKOTO IPaBa, KOTOPbIE CBOMM COfIEpKaHuEeM
HanOoJiee TIOJTHO XapaKTepU3yI0T METO] IPABOBOTO PETYJIMPOBAHMUS.

2 Cm.: Hempasxcuyxuii JI. . Teopus paBa U rocyIapcTBa B CBsi3u ¢ Teopuei HpaBctBeHHocTH. CI16., 2000. C. 382.

39 Cm.: Poouonosa O. M. Mexanmsm IpakJaHCKO-TIPABOBOI'O PETYJIMPOBAaHUS B KOHTEKCTE COBPEMEHHOIO YacTHOro mpasa. M.:
Craryr, 2013. C. 91.

31 Cm.: Craoscruti K. M. CoOCTBEHHOCT B rpaXkIaHCKOM IIpaBe. 5-¢ u3f., nepepad. M.: Craryrt, 2010. C. 446.

32 Cwm.: Maxman C. B. Hcropus kogudukanum rpaxgaHckoro npasa. M.: 3epuaio, 2004.
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1. IlepBBIM OCHOBOMOJIATAIOIUM IIPUHLUIIOM I'PakJAaHCKOrO MpaBa CleyeT IPU3HATh pa3yM-
HOCTh. B nMTeparype BbIICNSIOT PasyMHOCTb KaK OCHOBOIOJNATAIONIMIA MPUHIIMI MpaBa Boooie .
OpHako aymaercs, 4TO NPHUHIMII Pa3yMHOCTH B TPaXkAaHCKOM IIpaBe MMeeT 0coboe 3HadyeHue,
MOTOMY YTO Pa3yMHOCTb PACIPOCTPaHsIETCs Ha BCEX CYOBEKTOB I'paAaHCKOro mpapa. [Ipumenu-
TEJIbHO K aIMMHUCTPAaTUBHOMY IIpaBYy TaKOE€ yMO3AKJIIOUEHUE Helb34 caenars. Hanpumep, npu Haso-
KeHUW ITpada BOOUTEINb, MPEBBICUBIIMNA CKOPOCTb, BPSA JIM KOIAA-JMOO TOCYUTAET JEHCTBUS
uHcrniektopa AIIC AW pa3yMHbIMU, MOCKOJIBKY ISl HETO BUAWUTCS HEPa3yMHBIM YXYALIEHUE €ro
MMYILECTBEHHOI'O MOJI0KEHHS B YTOy FOCYJapcTBa Jake B HE3HAUMTEJILHOW CyMME.

B rpaxnaHckoMm rpase, Jake Ipy pelieHrur Borpoca 00 OTBETCTBEHHOCTH, HA YPOBHE pazyMa
YeJIOBEK MOHMMAET, YTO 3TO Pa3yMHO, MOCKOJIbKY 3TO MO3BOJISIET BOCCTAHOBUTH B IpaBaxX KOHTp-
areHTa Io MPaBOOTHOILIEHUIO, XOTSI U HE BCET/a KeJlaeT MOoJ0OHOro poja pasyMHOCTH.

OTmeuasi IOBCEMECTHOCTh OCHOBHBIX MPUHIIMIIOB I'PAXJAHCKOrO MpaBa, HEJb3sl BbIIEIATh B
Ka4yecTBE MPUHIIMIIOB TE MOJIOKEHUSI, KOTOPbIE OTHOCATCS HE KO BCEM YacTsM I'PaKAAHCKOTO MpaBa.
Tak B. ®. fIkoBneB cpeny NPUHLMIIOB IPaXJIaHCKOIO IIpaBa BbIAE/AET IPUHLIMII PaBEHCTBA IPaBO-
BOTO peXMMa CyOBEKTOB, IPUHIIMI HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, B TOM YHCJIE YaCTHOM,
MIPUHIIUI CBOOOIBI IOTOBOPA, TIPHHITUI HEIOMYCTUMOCTH IIPOM3BOIbHOTO BMEIIATENILCTBA B YACTHBIE
Aena, MPUHIUI OeCpernsTCTBEHHOTO OCYIIECTBIIEHHS MpaBa U BOCCTAHOBJICHUSI 3aIIIUTHI HAPYIIIEH-
HOTO mpaBa’.

[NonoxeHre 0 HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH HEJb3s1 Ha3BaTh OOIIEOTPACIEBBIM TPH
BCEHl ero 3HauMMOCTH. M3BeCTHO, UTO IpakAaHCKOE MpaBO PEryaupyeT U JIUYHbIE HEUMYIECTBEH-
HbIE OTHOIIEHUS, B 9TUX OTHOIICHUSIX MIPHHITUI HENPUKOCHOBEHHOCTH COOCTBEHHOCTH HE JICHCTBYET
HUKaKUM 00pa3oMm.

AHAJIOrUYHO CJieayeT TOBOPUTh O MPUHLIMIE CBOOOIBI AOroBopa. Kak 3TOT mpuHIMI MOXET
MIPOSIBJIATHCS B JIOTOBOPax 00 yCTAaHOBJIEHUH BelHOro npapa? OTBET OUeBUIEH, YTO ITO MOJOKECHUE
MIPUHIIAIIOM 371€Ch SIBJISITHCS HE OylieT.

2. CoBeplIeHHO MHAYe OOCTOUT IO C IPUHIMIIOM PaBEHCTBA [TPABOBOIO CTaTyca CyObeKTOB.
STOT NPUHLMII €€ HAa3bIBAIOT MPUHIIMIIOM SKBUBAJIEHTHOCTH IPaXIAHCKUX MPABOOTHOIIEHUI. M.
. BparvHckuil 1 €ro y4eHUKH MOJNAraloT JAHHBIA MPUHLMI CAMbIM OCHOBOIIOJIATAIOLIMM TTPUHIM-
MIOM Tpa’kIaHCKOTO TpaBa®>. B AefCcTBUTENBHOCTH 3HAUEHHE JAaHHOE MPHHIIUIA B CIOCOOHOCTH €ro
BO3/ICHCTBUSI HA ICMXHKY CYOBEKTOB HE CJIeyeT IPEeyMEHbIIAaTh. DKBUBAIEHTHOCTh MTPEATIONaraeTcs
U B CUCTEME IIOCTPOEHHUs MpaBa, T. €. B IPakJaHCKOM I1paBe HEJOIYCTUMO YCTaHABIMBATH HOPMBI,
KOTOpbIe OBl CTABWJIM B MPUBWJIETUPOBAHHOE TOJIOKEHUE TOTO WJIM MHOTO CYOBEKTa. DKBUBAJICHT-
HOCTb TIPEJIOJIaraeTcsi U B BO3JACHCTBUM Ha TICUXUKY CYOBEKTOB, T. €., 00J1a1asi TEMU WA UHBIMU
MpaBaMy WM OOS3aHHOCTSIMH, CYOBEKT OCO3HAET, YTO HAXOMSIIMIACS B aHAJIOTUYHOM TTOJIOKEHUH
Apyrou cyObeKkT OyaeT o0naiaTh TEMH XKe MpaBaMH U OOSI3aHHOCTSIMHU.

[Tpunuun paseHcTBa nonmyyaer 3akperuieHue B cT. 2 'K P®. OnHako B 3T0# cTarthe yKasblBa-
€TCs1 JIILIb Ha IIPUHLIMIIBI, PACIPOCTPAHSIOIIME CBOE JEVCTBHUE HA OTHOIIEHUS YYACTHUKOB, OCHOBAH-
HBIE UX PABEHCTBE, 4 HE Ha OCHOBOIIOJIATAI0IE€ HOPMBI I'Pask IAHCKOT'O IpaBa. JTO CBA3AHO C TEM, UTO
TEPMUH «TPaXJAHCKOE MPaBO» B 3aKOHOMATENLCTBE He ynoTpednsiercs, mockoibky B ['K PO peun
UJIET TOJIBKO 00 OTHOIIIEHHUSIX, PETYIUPYEMbBIX IPAXKIAHCKIM 3aKOHOAATETLCTBOM.

Crnenyer Takke OTMETUTb, YTO MOJYMHEHHOCTh OCTAJIbHBIX HOPM MPUHLIMIIAM I'PaXIAHCKOTO
MpaBa MpUCYIa He TOJIBKO MPUHIMITY SKBUBAJIEHTHOCTU. Bonee Toro, B G0MbIel Mepe MPUHIIMIIBI
IPaKIAHCKOTO MIPaBa OKa3bIBAIOT BO3/IEHCTBUE HA TICUXUKY CYOBEKTOB IIPABOTBOPUYECTBA, IIOCKOJIbKY

3 Com: Copoxun B. B., Kosanenxo K. E. [lnanekTuka oOUMx NpruHIMIOB TpaBa // Victopust rocyaapersa u npasa. 2012. Ne 12.
C. 10-13.

3% Cm.: Axosnes B. P. N36pannsie Tpympl. T. 2. ['paskganckoe mpaBo: uctopust 1 coBpeMeHHOCTh. K. 2. M.: CratyT, 2012. C. 143.
35 I'paxmaHckoe mpaBo u coppeMeHHOCTD: CO. crareii, nocesmennsiid namsatd M. 1. Bparunckoro / C. C. Anekcees, ®. O. Bora-
ThipeB, b. A. Bynaesckuil u ap.; nog pen. B. H. JlutoBkuHa, K. B. fpormenko; VH-TyT 3akoHOOaTeNbCTBA U CPABHUTEIBHOTO IPaBoO-

BefieHus npu [Ipaputensctee P®. M.: Craryr, 2013. C. 129.
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3a4acTyl0 MPaBOINPUMEHMMOCTh MPHUHIMIIOB OCJIOXKHEHA OMOCPEJOBAHHOCTBIO Yepe3 MpUMEHEHHUE
KOHKPETHBIX HOPM IpaBa. [IpHHIMIBI MTpaBa MOJHOCTBIO 00ECHEYMBAIOT 3aroHEHEe MPoOesioB B
3aKOHO/IATENILCTBE B CIIy4ae OTCYTCTBHS KOHKPETHBIX MPaBOBBIX HOpM. Takoe BocronHeHue mpode-
JIOB B TPa’kIaHCKOM ITpaBe MOJTy4YaeT pa3BUTHE B UHCTUTYTe aHanoruu npasa. CortacHo 1. 2 ¢1. 6 'K
P®, npu HEBO3MOKHOCTH UCTIOb30BAHMsI aHAJIOTUH 3aKOHA MTpaBa M 0OSI3aHHOCTU CTOPOH OMpejie-
JISTIOTCSL UCXOAS U3 OOIIMX HAYal M CMBIC/IA IPaXJAaHCKOTO 3aKOHOJATEIbCTBA (aHAJIOTHUS TIpaBa) U
TpeOOBaHMI JOOPOCOBECTHOCTU, PA3yMHOCTH U CIIPABE/ITMBOCTH.

[MpuHIMIT paBeHCTBA SIBJSETCS, IOXKATYii, OCHOBHBIM, TaK KaK pacKpbIBAET JI0OBOJILHO UCUYEPITbI-
BAIOIIMM 00pa30M CYIIHOCTb METO/A MPakAaHCKO-TIPABOBOTO PETYIMPOBAHMSI OTHOIIEHHI HE TOJIbKO
Ha COBPEMEHHOM 3Tarle, HO U Ha KaK/IOM IMPEeANIeCTBYIONIEM NCTOPUYECKOM STarle pa3BUTHUS IPak-
JaHCKOTO TIpaBa.

3. B nureparype M 3aKOHOAATENLCTBE BBIIESETCS MPUHLIMIT CIPaBeUIMBOCTU. B 3akoHOIA-
TEJIbCTBE Pevb MJET O MPHUHIIHIIE 3aKOHOJATEbCTBA, KaK yke 0TMevaaock. OQHAKO CIIPaBeIIMBOCTh
OOBIYHO MOHMMAETCSI KaK MPUHIIMIT TPABOBOM — MPUHIIUI TpaxkJaHcKoro npasa*®. He Bcemu aBToO-
pamu Takasi mo3unus paszaesnsiercs B nonHou mepe. Tak O. A. Ky3HelioBa, ¢ OqHON CTOPOHBI, TPU3HA-
Basi HOPMATUBHYIO TIPUPOY MPUHIIMIIOB TPAXIAHCKOTO MpaBa U MX HEMOCpeICTBEHHOe nefcTBue,
C JpYroil CTOPOHBI, YTBEP:KAAET, UYTO CIPABEIIUBOCTb, PA3yMHOCTb, TOOPOCOBECTHOCTD SIBIISIIOTCS
HPaBCTBEHHO-3TUYECKUMHU MPUHIUIAMH, OOIIEOTPACIEBbIMH, & HE OTPACIIEBBIMU T'PakIaHCKO-TIpa-
BOBBIMU .

[Mpu3HaBas rpaxaaHCKOE MPaBO MUMCAHHBIM Pa3yMOM, HY’KHO UMETh B BUJLY, UTO CIIPAaBE]U-
BOCTh 3JIOKEHA TaKXke B TMCUXHMKe yenoBeka. CrpaBeaMBOCTh — 3TO aTpuOyT pasymHocTd. I1pu-
3HaBasi Pa3yMHOCTb OCHOBOIIOJIATAIOIIMM MPUHIIMIIOM TPaKJAHCKOTO TpaBa, HeNb3sl He NpPU3HAThH
3HAUYMMOCTh M HAJIMUKe MTPUHITMIIA CIIPABEITTMBOCTH. B TO 5xe Bpemsi BpsiI i1 MOKHO MPU3HATh CaMO-
CTOSITEJIBHBIA XapaKTep 3TOro MpUHIMNA. [IPUHIMIT CrIpaBeIIMBOCTH SIBJISICTCS] COCTABHOM YacThIO
NpuHIUNA pasyMHOCTA. OCHOBHOW YepTOH MPUHIIMIIA CTIPABEAIMBOCTH ClIeAyeT MPU3HABATH TO, YTO
STOT MPUHIIUI KacaeTcsl B TIEPBYI0 04Yepe/ib YIaCTHUKOB OTHOIICHWH, PEryIMPYeMbIX I'PakJaHCKUM
MpaBoM, a He TBOPIOB IMpaBa. Hopma npaBa MoOXeT He cofepkaTh MPsIMOTO YKa3aHUsI Ha CIpaBe[-
JIMBOE €€ OCYIIECTBJICHHE, IMEHHO B 9TOM CJTy4ae MPHUHIIHI CTIPABEITMBOCTH OKa3bIBAET BCIIOMOTa-
TeJIbHOE BO3JICHCTBHE Ha TICUXUKY CYObeKTa IpaskIaHCKOTO MpaBa.

[Tpu mocTpoeHNr HOPMATHBHOTO AaKTa 3aKOHOJATEINb, PYKOBOACTBYSCH MPUHIUIIOM CITPABE/l-
JIMBOCTH, IOJKEH OCO3HABATH TO, YTO OH JIMIIIL 3aKPETUISET TO, UTO YKE M TaK CYIIeCTBYET Ha YPOBHE
NPABOBOM MHTYHUIIMU Y CYOBEKTOB, 3aKPEIUIsET TO, YTO yxke crpaBenmmBo. [loseienue B tekcre 'K
P® v “tHOM HOPMATUBHOM aKTe MPABHJI TIOBEJEHUS, KOTOPbIE HE OTBEYAIOT TPEOOBAHUSIM CIIPaBe/I-
JIMBOCTH, O3HAYAET HE YTO MHOE, KaK JPYTyI0 OTPACIEBYIO IPUHAIICKHOCTh HOpM. [IprHyIuTenbHOe
BO3/ICHICTBHE B I'PaXAAHCKOM IIPaBe Ha HOPMaJIbHbIH X0/ OTHOIIEHUI He I0JIKHO UMeTh MecTo. Cripa-
BEJUIMBOCTh U YeJIOBEUECKAasi COBECTh BBICTYIAIOT TAKOTO POjia PEryIsITOPAMU IICUXUKHU U TTOBEICHUS
monei. ['pask1aHCKO-TIpaBOBasi CPaBEAIMBOCTh JaeT 0OOCHOBAHHWE HOPM I'PaXJaHCKOTO TpaBa Jist
KaXJI0ro 4esioBeka. B 3TOl CBSA3M COBEPIIIEHHO HECIIPABEJIMBBIMU SIBJISIOTCS CyAeOHBIE PEelleHuUs,
WHBIC aKThI IPABOIPUMEHEHHUsI, KOTOPHIMU YPEryJIMPOBaHbl OTHOIIICHHSI, OTHOCSIIIIUECS K TIPeIMeTy
PEryJIMpOBaHUs TPAXJAHCKO-TIPABOBBIMUA HOPMaMH, HO B KOTOPHIX He MPHMEHEHa JIOJKHAs HOpMa
IPaskIAaHCKOTO MPaBa WM UCKaXKEHO ee CofepKaHue MyTeM TOJIKOBAHUSI.

4. Crnenyomuyil TPUHLIMI — 3TO MPUHIMI J100pOCOBECTHOCTU. [JoOpPOCOBECTHOCTh KacaeTcs
peau3aiyy MpaB U UCTIONHEHHs oOsi3aHHOCTeH. st MOCTpOeHHsI HOPM CHCTEMBI TPakIaHCKOTO
npaBa J00POCOBECTHOCTh HE MOXKET SIBJIAThCS 00si3aTeNbHOM. B TO ke Bpemsi J0OpOCOBECTHOCTb

36 Cm.: Bozdanos J]. E. CripaBeJIMBOCTb KaK HayasIo U MPUHLMUI I'PaXkJaHCKOro Mpasa // 3aKOHOAATENIbCTBO U 9KOHOMHUKA. 2013.
Ne 12. C. 14-25.

37 Cm.: Kysneyoesa O. A. Tpsimoe (HenocpeacTBEHHOE) AeHCTBHE MPUHIUIIOB IrpakjaHcKoro mpasa // Hotapuyc. 2006. Ne 1.

38 Cm.: Kysneyosa O. A. HopMbI-IpUHIIMIBI TpaxkaaHcKoro npasa. M., 2006. C. 79, 80.
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SIBJISIETCS] YaCThIO MPUHIMMNA pasyMHOCTH. [locTynarh 1o JoOpoi COBECTH — 3TO 3HAYUT MOCTYIATh
TaK, YTOOBI 00sI3aTeNBHOE /17151 Ce0s1 CaMOro MPABUIIO, B COOTBETCTBUH C KOTOPHIM MOCTYTIAET YEJIOBEK,
MOTIJIO UMETh CHITy BCEOOIITHOCTH M MOTJIO OBITh YCTAHOBJIEHO B Ka4eCcTBe MpaBmiia it Kaxaoro. To
€CTb IPU peasn3aliii KOHKPETHO! IPaBOBOIM HOPMBI B YEJIOBEYECKOM pa3yMe JOJIKEH COIEepPKaThCs
STOT NPUHIMIL. B TO e BpeMst He CTOUT MOHUMATh IPUHIKIT JOOPOCOBECTHOCTH JIOCTATOUHO Y3KO — B
YacTu J00POCOBECTHOTO OCYIIECTBIICHHUS TIPAB M UCTIONHEeHUs1 oOsi3aHHOCTel. CreyeT pacnpocTpa-
HSATH ISHCTBYE MPUHIIMIIA JOOPOCOBECTHOCTHU U Ha OCYIIECTBIIEHHE 3aKOHHBIX MHTEepecoB. B 3akoHO-
natesbcTBe 00 3ToM Mpsmo He ropoputcs (1. 3 cr. 1 T'K P®), onqHako B 10 ke Bpemsi 1. 4 ct. 1| TK PD
TOBOPUT O JOOPOCOBECTHOM TMOBE/ICHUH B OTPUIIATETHHOM CMBICIIE — B CMBICJIE 3aIlpeTa U3BJICUSHUSI
MPEUMYILECTBA U3 HEJOOPOCOBECTHOrO NoBeeHus1. [loBegenue, B TOM 4rciie 1 HeJOOPOCOBECTHOE,
MOXET UMETh MECTO U B PaMKaX OCYIIeCTBIeHus1 3akoHHOro uHTepeca. CormnacHo ct. 2 I'TIK PO,
Cpeny 33/1a4 rpakAaHCKOTO CYJOMPOU3BOICTBA BBIIEISETCS 3alUTAa MPaB, CBOOO ¥ 3AKOHHBIX MHTE-
pecos. CornacHo crt. 45, 46 Koncrutyumu P® rapantupyercs rocynapcTBeHHas1 ¥ CyeOHast 3aIiuTa
npaB U cBoOOJ yenoBeka. CBoOOA — 3TO KaTeropusi, MPUCYINAsl TONBKO YeJIOBEKY KaK PasyMHOMY
cymectBy. CBOOO/Ia COCTOUT B COCTOSIHUM HE OOYCJIOBJIEHHOCTH M OeCIIPUYMHHOCTH. YesoBeK sIBIis-
eTcst CBOOOAHBIM cyiecTBoM*, B mpaBe «cBOOOIa», Kak Obl 3TO MapaoKCaJbHO HU 3ByYasio, orpa-
HUYEHA W 00YyCJIOBJIEHa HOPMaMH, YCTAaHABJIMBAOIIMMU CyObeKTHBHBIE TIpaBa. [IpuHumn godpoco-
BECTHOCTH SIBJISIETCS TAK)KE OrPAaHUYEHUEM CBOOOIBL.

B nureparype BcTpedaercst y3koe (PyHKIIMOHAIBHOE OnpefesieHre J0OpOCOBECTHOCTH, OIpe-
AeneHre T00pOCOBECTHOCTY MPOU3BOAMUTCS MPUMEHUTEIBHO K MHCTUTYTaM MPUOOpETaTeNIbHOM JIaB-
HOCTH, 37I0yNOTpeOsIeH s IPAaBOM, HEICHCTBUTENIPHOCTU CHEIOK W JAPYTMM MHCTUTYTaM TI'pakaaH-
ckoro npaBa®’. Ho 310 He MokeT ObITh IPU3HAHO aOCOTIOTHO BEPHBIM, TIOCKOJIBKY ITPH TAKOM TTOXOJIe
OTpacjeBO€ Hayajao (IIPUHLIMIT) HU3BOOUTCS 10 MHCTUTYLIMOHAJIBHOIO Havyasa (IPUHLMIIA), TAKOrO
KakK, HalpuMmep, HeMPUKOCHOBEHHOCTh COOCTBEHHOCTH.

J1. H. KapxasieB 1equt 1oOpOCOBECTHOCT Ha TPH BUA: M3BUHUTEILHOE HE3HAHUE KAKUX-JTH00
(bakTOB; cTapare/ibHOE YeCTHOE MOBEICHHE JIUIA W MPUHIMIT I'paskIaHCKoro mnpasa*!. Onpenenexnue
I0OPOCOBECTHOCTH HE JAOJKHO CTPOMTCS] HA OCHOBE CIIEIMAIBHBIX CTy4aeB MPOsIBIICHUS PUHIIMIIA
noGpocoBecTHOCTH. bosee Toro gymaercs, 4to nprBeeHHOe Bhille (hruiocodpcKoe MoHUMaHKe 100-
POCOBECTHOCTH JOJIKHO OBITh PYKOBOJSIIMM HAYAJIOM B 3aKOHOJATENIbCTBE U CYIeOHOM NIPaKTHKE, a
YaCTHBIE CITy4Yau JIOJDKHBI OTBEUYaTh OOIIEMY MPUHIUITY U ONPEIeSICHUI0 TI00POCOBECTHOCTH.

5. OduepenHOl 0COOEHHOCTBIO IPaXJAHCKOTO IMpaBa sBJSETCS TO, YTO ITO MPABO SIBIISIETCS
HETIOCPE/ICTBEHHO JCHCTBYOIUM. [1J1s1 IEWCTBUSI HOPM T'PakJaHCKOT'O TpaBa HET MPsIMON HEOOXOIH-
MOCTH B TOCYIapCTBEHHOM IpPUHYXJEHUU. ['pakaaHCKOe NMpaBO B HEKOTOPBIX CIydasix IMOJTHOCTBIO
COBIAJIAET CO CIpaBeUIMBOCThIO. [IpuHyXAeHNe B rpakJAHCKOM IpaBe HOCUT MPEk/IE BCErO BHYT-
penHmii xapakrep. Paccyxknas o mpase B 1enom, I'. B. ®. I'erens Buaen cyTh B mpaBe B TOM, YTOObI
KaX[plid 0OpaImnaicsi ¢ IpyruM Kak co CBOOOAHBIM cyliecTBoM*2. Mexy TeM Takod MOCTyiaT He
MOXeT OBITh MPUMEHUM, B YACTHOCTH, K aJMUHUCTPATUBHOMY IpaBy. B rpaxmaHckoM mpaBe ypo-
BEHb CBOOO/bI CYOBEKTOB SIBJISIETCS] HAMBBICIIIM TI0 CPABHEHUIO C APYTUMHM OTpaciisiMu rpasa. Hop-
MaTUBHO 3Ta OCOOEHHOCTh MPOSIBIISIETCS Yepe3 3aKperyieHre Hauala HEBMEIIATeIbCTBA B YaCTHBIC
nena (m. 1 cr. 1 'K P®), aBTOHOMUM BOJIM U UMYIIECTBEHHOW CaMOCTOSITEJIBHOCTH CyOBEKTOB (TI.
1 cr. 2 TK P®). Mexay TeM B Hayke STOT IPUHLIMIT HEKOTOPbIE aBTOPHI HE MPU3HAIOT YHUBEPCATIb-
HBIM, [TPU3HABAsl €r0 JEWCTBUE TOJBKO B OTHOLIEHUH ITPAaBOBOU MOZIEM OIOCPEJOBAHUS PHIHOYHOTO
THUIA XO35UCTBOBAHUS .

3 Cm.: T'ezens I'. B. . Pa6otsi PpasHbIX JIeT B IByx Tomax. T. 2. M., 1971. C. 36, 37.

4
O Cm.: Bepousin I'. B. JIoOpOCOBECTHOCTh B CHCTEME MPUHIIUIIOB TPaXIaHCKOro MpaBa U OCHOBHBIX HAYaJl IPaXJaHCKOTO 3aKOHO-
narenbeTBa // Poceniickas octunms. 2012. Ne 11. C. 7-9.

Hom.: Kapxanes J]. H. TIpuHimn 106pOCOBECTHOCTH B rpaxkaanckoM mnpase // I'paxaanckoe mpaBo. 2013. Ne 5. C. 30-32.
42 Cwm.: Tezenw T. B. . PaboTl pasHbIX JieT B aByX Tomax. T. 2. M., 1971. C. 36, 37.

3 Cm.: Powrcericos A. 5. HeBMEIIATebCTBO B YACTHBIE JIeIa KAK NPUHIIUI rpaxkaaHckoro npasa // CoBpemeHnHoe mnpaBo. 2013.
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Mesxay TeM ¢ TaKUM B3IJISIIOM CJIOKHO COTJIACUTHCS TIO TOM MPUUYUHE, YTO I'PakJAHCKOE IMPABO
MPU3BAHO OIOCPEOBATh PHIHOYHBIA THUI XO3SHCTBOBaHUsA. VIHBIE THITHI XO3SIICTBOBAHUS HE OIIO-
CpenyioTcs rpaXJaHCKUM TpaBoM. Tak, aAMHHUCTPATUBHO-TUIAHOBOE XO3AMCTBOBAHKE OMOCPENY-
eTcsl aJMIHUCTPATUBHBIM TTpaBoM. HepacnpocTpaHeHre JaHHOe MPHUHIIMIA Ha IPakJaHCKOe MPaBO
B I1€JIOM O3HAYaeT JIUIIb TO, YTO IPaXJaHCKOE MPABO OTOXACCTBIISCTCS C TPAKAAHCKUM 3aKOHOA-
TEeJILCTBOM, IIPOTHUB YETO YKe ObLITM BhICKa3aHbI apryMeHTH paHee. HecooTBeTcTBHE KaKkoM-T1OO0 cTa-
ThU 3aKOHOJATEJILCTBA JJAHHOMY TIPUHIIMITY I'PakJAHCKOTO IpaBa 03HAvYaeT JIUIIb TO, YTO 3TA CTaThs
3aKperuisieT He HOpMY TPakJIaHCKOro TpaBa, a HOpMY JIPYroi OoTpaciiv rpaea. To ecTh Bce HOPMBI
IpakJAHCKOT'O MpaBa JOJKHBI COOTBETCTBOBATH MPUHIIAITY HEBMEIIIaTeIbCTBA.

Camo 1o cebe HaTMumre pa3IMYHOrO MPABOBOTO PETYIMPOBAHKS OJHOPOIHBIX OTHOIIIEHH HOP-
MaMH TpaBa pa3IMYHON OTPaCIeBON MPUHAJICKHOCTH B Pa3IMYHON UCTOPUIECKOM PETPOCTIEKTHBE
Y B PA3JIMYHBIX MMPABOBBIX CHUCTEMax eIle pa3 MOoATBepKIaeT TO, UTO METO PABOBOTO PETryIUpOBa-
HUS SIBJISIETCS OMPE/IS/ISIONIM B CHCTeMaTU3alliy IpaBa Ha OTPacCIIy.

6. T'oBOps1 0 KaueCTBEHHON OJHOPOTHOCTU OOIIECTBEHHBIX OTHOITICHUH, BBIICIISACTCS elle OjIHa
0COOEHHOCTh I'PaXkJAHCKOTO MpaBa U BCSIKOW OTpaciu mpasa BoooOie. [IpaBoBoOil METO COCTOUT B
TOM, YTOOBI ONIPE/ICTUTH JOCTATOYHO KOHKPETHO (M B TO ke BpeMsI a0CTPAKTHO, YTOOBI HE JOMYCTUTh
Ka3yHCTHKH) OOIECTBEHHBIE OTHOIIIEHUS, PeryIupyeMble OTPAcibio TipaBa. TeM caMbIM HCKJTIOYa-
I0TCS1 UHBIe OTHOIICHU I, TIOATIA/IAIONIHE IO/l PErYJIMPOBaHKE APYTUX OTpaciield rmpaBa oo He pery-
JMpyeMble TIPaBOM BOOOIIe. B OTHOIIIEHNN TpakIaHCKOTO TMpaBa 3Ta OINPEeSIeHHOCTh YCTaHABIIH-
BaeTcs B CBOEM OOpaTHOM, MPOTHBHOM IPOSIBJICHUU — B HeompeeleHHOCTU. To ecTh MpaBo He
yKa3bIBaeT KOHKPETHBIN MICUEPITBIBAIOIINI KPYT TAKUX OOIIIECTBEHHBIX OTHOIIICHUI. [03TOMY B JTTe-
parype roBopsIT 00 00ITIeJO3BOIMTETFHOM (JIMCIIO3UTHUBHOM) METO/Ie TTPABOBOTO PEryIMpOBaHUs +4

Ne 8. C. 51-55.
a4 I'paxnanckoe npaBo: Yuebnuk. B 3 1. / C. C. Anekcees, U. 3. Awomeesa, A. C. Bacuibes u zp.; nog pen. C. A. CrenaHosa.
M.: IIpocnekt; ExarepunOypr: MH-TyT yactHOro npasa, 2010. T. 1. C. 15; I'paxnanckoe npapo: YueOHuk / O. B. T'yraukos, A. C.
I'yraukosa, C. [I. Paguenko u ap.; nox pea. O. H. Cagukosa. M.: KontpakT, Madpa-M, 2006. T. 1. C. 26.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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