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bosipckas 10.H.
JTloroBop apeHabl TPAHCIOPTHBIX
CPEICTB C MPeJ0CTABJIEHNEM YCAYT 10
YIIPaBJIEHHIO U TEXHNYECKOH SKCILIyaTanuu

BBenenne

TpaHcnopTHast OTpaciib — OHA U3 KPYITHEHIIIMX OTPACsel X035MCTBA, BaKHEHIAas YacThb Mpo-
W3BOACTBEHHOM U COLIMAIBHOW UH(PACTPYKTYpPhl. Bce MHTEHCHMBHEE Pa3BUBAIOTCS TAKKAE BUIbI TPAHC-
MOpTa, KaK BOJHBIH, jKeJIe3HONOPOKHBIN, aBTOMOOUJIBHBIN M BO3YIIHBIA. 3a MOCIeTHIe 1Ba Jecs-
TWIETUS] TPOU3OILTH (PyHJAMEHTaJIbHble M3MEHEeHUs1 B (hOPMUPOBAHMU MPABOBOM 0a3bl JaHHOU
orpacau. B I'paxnanckom kogekce PO (nanee — 'K P®) Brigenen otnenbHbli naparpad «ApeHaa
TPAHCIIOPTHHIX cpelcTB», B Konekce ToproBoro Mopermnaanus P® (nanee — KTM P®)! nosiBunach
raBa «JloroBop paxToBaHus Cy/Ha Ha BpeMs» (TaiM-yaptep), a B Konekce BHyTpeHHETro BOAHOTO
tparcnopra P® (nanee — KBBT P®)? — 1. 10 «Apenaa cyno». MonepHU3aIus IpakJIaHCKOTO 3aKO0-
HOJIATEJILCTBA TPeOYyeT, B TOM YMCJIe ¥ pellieHus MPoOJieM, CBA3aHHBIX C I0PUINIECKUM HOPMUPOBA-
HUEM I1paB 1 003aHHOCTEN CTOPOH MO JJOTOBOPY apEeH/Ibl TPAHCTIOPTHBIX CPE/ICTB C MPEIOCTaBICHHEM
YCIIYT MO YIIPAaBJIEHUIO M TEXHUUYECKOW IKCIUTyaTalluy (apeH/1a TPAHCHOPTHBIX CPEJCTB C IKUIIAKEM).

B Teopuu rpaxaaHcKoro npasa He B IIOJTHON Mepe PACKPBITHI TPOOJIEMBI, CBSI3aHHBIE C YCTAHOB-
JICHWEM MTPABOBOM MPUPObI OTAEIBHBIX PA3HOBUJHOCTEN JOTOBOPA apeHAbl TPAHCIIOPTHBIX CPEICTB
¢ 3kunaxem ((ppaxToBaHUE Ha BpeMsl): TaM-4apTep, IMMan3-yapTep; HeIOCTATOUHO MPEAICTABIEHO
COOTHOIIIEHUE CMEXHBIX JOrOBOPOB: MIPOKATa, ApeH/Ibl TPAHCIIOPTHBIX CPEACTB C MPEAOCTABIICHUEM
YCJIYT 1O YIPABJICHUIO U TEXHUYECKOUN IKCIUTyaTalluy, APEH bl TPAHCTIOPTHBIX CPEACTB C IKUIAKEM C
1EeJIbI0 OBITOBOTO (TMOTPEeOUTEIIHCKOT0) MCIoNb30BaHusl. HeoOxomumMa opuindeckas XapakTeprucTUKa
YCIJIYT IO YTIPABJICHUIO U TEXHUYECKOM IKCILTyaTallMK.

B nokTpuHe (Kak B TEOpUH, TAK U B 3aKOHOATEIBCTBE ) BO3HUKAIOT BOITPOCHI ITPH OIPEIEIEHUN
CYOBEKTHOrO COCTaBa IaHHOro Aorosopa. [1o ceil ieHb BeayTcs Criopbl OTHOCUTENHHO TOTO, JOJIKHBI
JIM YYaCTHUKU apeH/IHbIX OTHOIIEHUI 00MaJaTh CTaTyCOM IOPUAMYECKOrO JIMIa WM UHAUBUIYAITb-
HOTO TIpenpuHUMaTtesisl. Takke B 3aKOHO/IATENILCTBE COZIEPKATCS MPOOEIbI OTHOCHTEIBHO KJIACCH-
(pykanmm 1oroBopa apeHabl TPAHCIIOPTHBIX CPEJICTB C SKUIAKEM B 3aBUCIMOCTH OT ITPEeOCTaBIIsIe-
MBIX YCIIYT I10 YIIPABJICHUIO U TEXHUYECKOM SKCILTyataluu. Ha mpakThKe BOZHUKAIOT CIIOKHOCTH ITPU
npuemMe Ha paboTy OopraHu3alyei, KoTopas OCyIIECTBISIET IeSATebHOCTh 0 claue TPAHCHOPTHBIX
CPEACTB B APEH]1y C SKUIMAKEM, COTPYIHHUKA B KAUECTBE BOAUTEJISI CO CBOUM JIMYHBIM TPAHCTIOPTHBIM
cpenctBoM. BenyTcst ciopbl OTHOCUTENIBHO TOTO, KAKUMHM HOpMaMu OyayT peryiupoBaThCs JIaHHbIS
OTHOILEHMS: HOPMaMHM I'PAXJIAHCKOrO WJIM HOPMaMu TPY/I0BOTO 3aKOHOAATENILCTBA.

VYuuThIBasi TECHOE B3aUMOJIEVICTBUE OTEUECTBEHHBIX U 3apYOeKHBIX XO3SUCTBYIOLINX CYObEK-
TOB B 00JIACTH apeH[Ibl TPAHCIIOPTHBIX CPeNCTB (B chepe MOPCKOTo, peuHOro, BO3AYIITHOTO TPaHC-
1opTa), HEOOXOAMMO OCYIIECTBUTh JETAIBHBIN aHANU3 COOTBETCTBYIOIIETO 3apyOesKHOTO 3aKOHO-
JaTeNIbCTBA, IPUHATh BO BHUMAHUE MOJIOKUTEIbHBIA ONBIT MPABONPUMEHEHHS, C(DOPMHUPOBAHHbIE
TEOPETUUYECKHE TTPABOBBIE KOHCTPYKLIUU.

! Cm.: Kogeke ToproBoro MoperutaBanusi Poccuiickoit ®enepanym: Penepanpeiii 3akoH ot 30 ampens 1999 r. Ne 81-03 // C3
P®. 1999. Ne 18. Crt. 2207 (c mocnen. u3Mm.).
2 Cm.: Kozeke BHYTPEHHEro BOIHOro TpaHcnopta Poccuiickoii ®eneparyu: Genepanbhblii 3akoH ot 7 Mapta 2001 r. Ne 24-3 //
C3 P®. 2001. Ne 11. Cr. 1001 (c mocnen. u3m.).
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Takum 00pa3oM, aKTyaJIbHOCTh TeMbl HACTOSIIIETO MCCEIOBaHUsI 00YCIIOB/IEHA HEOOXOAMMO-
CTBIO COBEPILEHCTBOBAHUSI MHCTUTYTA apeH[Ibl TPAHCIIOPTHBIX CPENCTB C KHIIAKEM: BBIPAOOTKU
COOTBETCTBYIOLIMX TEOPETUUECKMX M 3aKOHOAATEIIbHBIX MOJI0KEHUH, (POPMUPOBAHUS YCTOMUMBON U
eIMHOOOPa3HON MPABOIPUMEHUTEIBHON MPAKTUKH.

Bortpockl, cBsi3aHHBIE C IOTOBOPOM apeH/Ibl TPAHCTIOPTHBIX CPE/ICTB C IKUTIAKEM, HEPEKO CTa-
HOBWJIMCh OOBEKTOM Pa3/IMUHbIX HAYYHBIX U3bIcKaHui. Haunnas ¢ 60-X rooB mpoIwioro CToaeTus B
paMKax JUCCEePTAlMOHHBIX UCCIIEI0BAHMIA BOITPOC APEH/IbI TPAHCTIOPTHBIX CPEJICTB C IKUIAKEM C pa3-
anuHbIX no3unmi aHanusuposascs I.C. JleBencoHoM («JoroBop apeH bl TPaHCIIOPTHBIX CPEACTB,
1960 r.), A.I'. KanmunbiM («loroBop ¢ppaxToBanus cyiHa (4aprep) Kak MHCTUTYT MOPCKOTO TIpaBa:
TEOPETUYECKHUE 1 MPAKTUIECKHUE Mpodiembl», 1989 1.). B 90-x rogax 0603HaueHHBIE BOITPOCH UCCIIe-
nosai E.B. BaBuimH («ApeHia TpaHCIIOPTHBIX cpeAcTB», 1999 r.). 3a nmocnenHee Bpems ObLIO 3Ha-
YHUTEJTHHO OOHOBJIEHO I'PaskIAHCKOE 3aKOHOAATEIbCTBO, C(hOPMUPOBATIACH MHASI TIPABOIIPUMEHHUTEITb-
Hasl MPAKTUKA, PA STOM HOBBIX JUCCEPTAIIMOHHBIX UCCIIEOBAHUIA HE MOSBUIIOCH.

Hacrosimmas paGorta® mpencrapisier coOOW KOMIUIEKCHOE HCCIIEIOBaHKME IOrOBOpA apeH/Ibl
TPAHCHOPTHBIX CPE/ICTB C MPEAOCTABIIEHUEM YCIIYT IO YIPABJICHUIO U TEXHUYECKOUN IKCILTyaTalluy 1
Ha 9TO OCHOBE BBIPAOOTKY PEKOMEH/IAIU 110 JATbHENIIIEMY Pa3BUTHIO TEOPUH, 3aKOHOJATEIIbCTBA
Y TPaBONPUMEHHUTETEHOMN MPAKTUKY.

B moHorpaduy BbIsIBIIEHB OCHOBHBIE UCTOPUYECKUE TeHAEHIMU (DOPMHUPOBAHUSI MHCTUTYTA
apeH[Ibl TPAHCTIOPTHBIX CPE/ICTB C SKUIAKEM; PACCMOTpPEHbI MOHSTHE, MPEAMET M CyIIeCTBEHHbIC
YCJIOBHSI IOTOBOPA apeH/Ibl TPAHCIIOPTHBIX CPENCTB C SKHIIAKEM; YCTAHOBJIEH CyOBEKTHBI COCTaB
JaHHOTO JIOTOBOPA B 3aBUCMMOCTH OT LIEJIEBOTO MCIIONB30BAHUS; TaHA XapaKTEPUCTUKA TPaB U 00si-
3aHHOCTEW CTOPOH B JOTOBOpE apeH/Abl TPAHCHOPTHBIX CPEICTB C SKHIIAKEM; PACCMOTPEHBI BHIbI
YCIIYT TIO YTIPaBJIEHHIO U TEXHUUYECKOW SKCIUTyaTalliy B JAHHOM JIOTOBOPE; 0XapaKTEPU30BaHO I0JI0-
JKEHUE YIaCTHUKOB aPEH/IHBIX OTHOIICHUH; UCCIIEI0BAaH MHCTUTYT OTBETCTBEHHOCTH CTOPOH TIO JIOTO-
BOPY apeH bl TPAHCHIOPTHBIX CPEJCTB C SIKUIAXKEM; IIPOBE/IEH CPABHUTEIILHO-TTPABOBOM aHAITN3 3apy-
0eXXHOT0 3aKOHOAATENbCTBA, KACAIOIIETOCs JOrOBOPOB apeH/Ibl TPAHCHOPTHBIX CPEJICTB C SKUMAKEM,
Y POCCUIICKOTO 3aKOHO/IATENIbCTBA; Pa3padOTaHbl MPEAJIOKEHHUS U PEKOMEH/AIMHY 110 COBEPILIEHCTBO-
BaHMIO POCCHUICKOTO 3aKOHOZATENILCTBA C YUETOM 3apyOe’KHOrO MPABOBOTO OMBITA B HUCCIIEAYEMOM
cepe.

HopmarueHo# 6a30ii vicclieIoBaHUsI TIOCTY XU HOPMBI POCCHICKOTO U 3apyOeKHOTO Ipak-
JaHCKOTO 3aKOHO/IATENIbCTBA, MEXIyHAPOIHbIE MTPABOBbIE aKThl. [ TyOOKOMY aHAIN3Y MOABEPrajIvCh
OCHOBHBIE 3aKOHBI, KOIM(PHUIIMPOBAHHbIE U CIIEIMAIbHbIE HOPMATUBHBIE AKThI, PETYIUPYIOIINe MHCTH-
TYT apeH/Ibl TPAHCIIOPTHBIX CPEACTB C KUIIAKEM B TAKUX CTpaHax, Kak ['epmanus, Mcnanus, Ura-
mus, CHIA, ©panuus, sennapus: I'paxganckuin kogeke Mcnanum (Codigo Civil Espafiol: Real
Decreto de 24.07.1889 a.), Kommepueckuii kogekce Mcnanuu (Codigo de Comercio de Espafia: real
decreto de 22.08.1885 a.), 3axkon ot 30 monsg 1987 r. Ne 16 «O nazemHoMm Tpancnopte» (Ley “De
ordenancion de los transportes terrestres” de 30.07.1987 a. Ne 16), Ilpuka3 MunucrepctBa Pa3pu-
tist 2008 r. (Orden FOM/36/2008), Koponesckuii yka3 ot 28 ceHTs10ps 1990 1. Ne 1211 «O pery-
JMpOBaHUM 3akoHa 0 HazeMHOM TpaHcrnopte» (Real Decreto “Reglamento de la Ley de Ordenacion
de los Transportes Terrestres” de 28.09.1990 a. Ne 1211), 3akon ot 29 okts16ps 2004 1. Ne 8 «O
IPakIaHCKOW OTBETCTBEHHOCTU M O€30IaCHOCTH JIBMKEHUS TPAHCTIOPTHBIX cpencTB» (Real Decreto
Legislativo “Para revisar el texto de la Ley Sobre Responsabilidad Civil y Seguro en la Circulacion de
Vehiculos a motor” desde 29.10.2004 a. Ne 8), KoponeBckwii yka3 ot 12 centsops 2008 r. Ne 1507
«O perynupoBaHny 0053aTeIHHOTO CTPAXOBAHUSI OTBETCTBEHHOCTH 32 yIIepO, IPUYMHEHHbIA TPaHC-
noptHbIM cpesicTBoM» (Real Decreto “Por el que se aprueba el Reglamento del seguro obligatorio de

3 Mouorpadus comepxur yriayonenue u paciuupenue uaeid puccepraumu F0.H. Urnarosoit. Cm.: Henamoea FO.H. JJoroop
apeH/Ibl TPAHCIIOPTHBIX CPEICTB C MPEJOCTaBIEHUEM YCIYT MO YIPABJIEHUI0 M TEXHUYECKON SKCILTyaTauuu: ABToped. AuC. KaH[.
... topunl. Hayk. Capatos, 2014 [MrnaroBa — neuubsa damuams F0.H. Bospckoii].
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responsabilidad civil en la circulacion de vehiculos a motor” desde 12.09.2008 a. Ne 1507), I'epman-
cKoe rpakaaHckoe ynoxxenue ot 18 aprycra 1896 r. (Biirgerliches Gesetzbuch 18.08.1896 ), I'epman-
ckuil Toprosbiil kozieke (Handelsgesetzbuch 1897), I'paxnanckuit koneke Urtamum (11 Codice Civile
Italiano: Approvazione del R.D. 16.03.1942. Ne 262), Konekc ToproBoro moperuiaBanust Uranuu
(Codice della navigazione: Approvato con R.D. 30 marzo 1942. Ne 327) u T.4.

Haneemcsi, uto npeasyioxkeHHass MOHOTrpadusi CTaHET OCHOBOM /1JIs1 JJIbHEUIITUX HAYYHBIX JIUC-
KYCCHﬁ I10 HpO6HCMaM, CBA3aHHBIM C HUBUWIUCTUYCCKUMU IIPUHIUIIAMA U IIPAKTUICCKUMHU BOITPO-
CaMM MX IIPUMCHCHUA.
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I'naBa 1
ApeHa TPAaHCIIOPTHBIX CPEACTB C MPeA0CTABJIEHUEM
YCJIYT 110 YIPABJEHUIO U TEXHUYECKOM
IKCIJIyaTaIlM| [0 POCCHICKOMY NPaBy

§ 1. IlonsiTHe, 3HAYeHNE U BUABI JOTOBOPA
apeHabl TPAHCIIOPTHLIX CPEACTB € SKHUIMAKEM

ApeHaa Kak MHCTUTYT CTUMYJIMPOBAHUSI Pa3BUTHUSI SKOHOMHUKU CTpaHbl BO3HHUKJA elle 10
Haiteit psl. I3HauaIbHO MpeIMeToM ee perynpoBaHus Obl1 000poT 3emuid. B nanbHeiiniem o0bek-
TaMU apeH/Ibl CTAT 000PYJIOBaHUE, BHIOUHbIC )KUBOTHBIE, IOBO3KH, TEJICTH, TIOUTOBbIC TITUIBI U JIP.

OpHUM U3 cCaMbIX paHHUX UCTOYHUKOB PETYJIMPOBAHUS HEMOCPEICTBEHHO apeH/ Il IEPEBO30Y-
HBIX cpeacTB Obl1 CBOJ 3aKOHOB Iapsi Xammypani. [1o Bcell BUAMMOCTH, MHCTUTYT apeH/ibl TPAHC-
MOPTHBIX CcpeIcTB NosiBUIIcs B CBOJIe 3aKOHOB XamMyparu npuomm3uTesibio B 1750-X rogax 1o H.3.
CBon cozepkail HOPMbI, PEryJIvpyIolIyie BOMPOCH apeH/ibl HEIBMKUMOTO MMYIIECTBA, & UMEHHO:
3eMJIH, JKWJIMIIA, Cafbl, a TAKKE apeH bl TBUKMMOTO UMYIIECTBA, B JAHHOM Cly4yae — TPAaHCHOPTHBIX
cpenctB. Tak, «eciii 4eoBeK OTIall CBOe CYIHO B apeH/1y JIOJIOYHUKY, a JIOJOYHHUK ObLT HEPAIUB U
MOTOMWJ CYJHO WJTA TIOTYOWJT, TO JIONMOYHUK JOJKEH BOBMECTUTD CYIHO CYIOBJIAICITBILY» .

Ha nam B3risi, paccMaTprBaeMblil MHCTUTYT HPOSIBIISIETCS B CJEAYIONIMX CTAThsIX:

«Ecnu venoBek HaHsLT mapycHOe CYJHO, TO €ro HaeMHasl IlaTa — 3 meyma cepedpa 3a OvH
IEHDb»;

«Ecnu yenoBek HaHs1 BeCeJIbHOE CY/IHO, TO OH JOJIKEH IJIATUTD B KAUECTBE €ro HAaeMHOM TIAThI
21, meyma cepedpa 3a oiiH JeHb»®;

«Ecnu yenoBek HaHsI CyTHO eMKOCThI0 60 TypoB, TO OH IOJIKEH ILJIATUTh B KAUECTBE €ro HaeM-
HOH IJIATHI 1/6 cHKJIst cepeOpa 3a 1 ieHb»’;

«Ecnu yenoBek HaHsT JIONOYHUKA U CYIHO M HArpy3uJl €ro 3epHOM, LIEPCThI0, MACIOM, (PUHU-
KaMU WM K€ JTIOOBIM JIPYTHM I'PY30M, a 3TOT JIOIOYHHUK ObUT HEPAIUB ¥ MOTONKJI CYJHO U TIOTYOUIT
TO, YTO B HEM OBLIO, TO JIONOYHUK JIOJKEH BOBMECTUTD CYTHO, KOTOPOE OH MOTOII, U BCE, UTO TOTY-
OWI B HEM»S;

«Ecnu yenoBek HaHsUIT BOJa JIJIsl MOJIOTBHOBI’, TO ero HaeMHas riata — 20 ka 3epHa»'%;

«Ecnu yenoBek HaHsLT BOJIOB, TeJIETy U ee IOrOHIIMKA, TO OH JIOJKeH I1aTuTh 1o 180 ka 3epHa
3a 1 geup»!l;

4 Crox 3akoHoB naps Xammypanu // Vicrounnku nipaBa. Beim. 1. Tomesitta, 1996. § 236.
> Tam xe. § 275.

6 Tam xe. § 276.

7 Tam xe. § 277.

8 Crox 3akoHoB naps Xammypanu // Microunuku npasa. Bem. 1. § 237.

¥ MooTs6a Gbijia CIIOKHBIM IPOLIECCOM. 3ePHO PasOpachiBaIH 110 TOJIO H €31 [0 HeMY TIOBO3KAMM HJIH CTICLIATbHBIMH CAJIa3-
KaMH C 3a0CTPEHHBIMU KOHIIAMH, YTOOBI OTIEIUTh 36PHO OT ILIEBEJI, TIOCIIE STOTO €r0 BesiIi ¥ MOJIOHU. To ecTh [UIs JaHHOM IIPOLE/Ly pbl
MCIIOMIb30BAJIN XKMBOTHOE B KAUECTBE TPAHCIIOPTHOIO CPeCTBa. B HacTosiiee BpeMsi MOJIOTHOY BBIIONHSIOT B OCHOBHOM KOMOaiHaMK
B nosie (CBop 3akoHOB 1apsi Xammypanu // Mcrounuku npasa. Bei. 1. § 237).

10 CBoy 3akoHoB naps Xammypanu // Vicrounuku nipasa. Bemm. 1. § 268.
' Tam sxe. § 271.
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«Ecnu yenoBek HaHsII TOJNBKO caMmoe Tellery, TO OH JIOJKeH Iuiatuth no 40 Ka 3epHa 3a 1
TIEHb» 12,

BaxHO OTMETHUTD, YTO CTaThi 0O apeH/Ie TPAHCIIOPTHBIX CPEJICTB HE ObLIH BBIIEJICHBI B OTACb-
HYIO IJIaBY, & PEryJIMPOBATIMCH OOIMMH HOPMaMH 00 apeHjie U HaiiMme.

Uro ke KacaeTcsi pycCKOro MmpaBa, TO MOXKHO MPEIOI0KUTh, YTO MHCTUTYT apeH[bl TpaHC-
MOPTHBIX CPEACTB (I'yKEBOrO TpaHcHopTa) Haval 3apoxaarses ¢ 1019 r. B To Bpems npeBHepycckoe
MIPaBO ellle He 3HAJIO YETKOTO pasrpaHIueHusI MEX/1y YTOJIOBHBIM U T'PakJAHCKUM ITPaBOM, HO B CBOJIE
npeBHepycckoro rpaBa «Pycckas [IpaBna», BKiodaromieM B ceOs OTIelIbHbIe HOPMBI «3akoHa Pyc-
ckoro», «IIpaBay» Apocnasa Mynporo, «IlpaBay» ApocnaBuueit, «Ycra» Bragumupa MoHomaxa
u J1p., npuasaToM B 1019-1054 rr.!3, noroBop apeHp! (HaliMa) B IEpBOHAYAJIBHOM €r0 BHIE MOKHO
OOHAPYKUTh B CTaThsAX O 3aKyrie. [1o MHEHUIO OOTBITUHCTBA OTEYeCTBEHHBIX UCCIIEIOBATEIICH, 3aKYTI
OTpadaThiBal WM JIOJKEH ObLT BHIIUIATUTH MOJYYEHHYIO OT TOCIIOAMHA KyIy (apeHAHYIO IUiaty) —
JEHEKHYI0 CYMMY WJIM MaTepUaJIbHble IIEHHOCTH, OPYAHsl TPOM3BOICTBA, TIO3BOJISIOIINE €My BECTH
XO3SIICTBO Ha OCHOBE COIVIAIICHU ST ME3K/1y HUIM U TOCTIOAAMHOM ',

Hccenemyemblii HOpMAaTUBHBIA aKT 3aKpeTUIsieT TaKKe OTBETCTBEHHOCTh CTOPOH MO JAaHHOMY
COMJIAIIIEHUIO, HAIPUMED:

1. «A’KE 3AKYII BE2KHTD. Ajce 3axyn Oexcumv om 20cnoodbl, mo 00eab;, uieTh TN UCKAT
(1) KyH, a SIBICHO XO/IUTb, WJIM KO KHS3I0, WM K CYIUSAM O€KUTh OOU/IBI JIeJIsi CBOETO TOCTIOANHA, TO
PO TO HE PAOOTATh €ro, HO IATH emy npagoy»">.

[ToMuMO yronoBHOW OTBETCTBEHHOCTH, IMPEIYCMOTPEHHON B JAHHOWU CTaThe, 3aKyll MOXKET
’KaJIOBaThCsl HA HECOONIONIEHNE YCIIOBUI JIOTOBOPA CO CTOPOHBI TOCIIOIMHA U UMEET TIPAaBO OTKPHITO
OTJIy4yaThCs B TIOMCKAX JICHET ISl BHIILIATHI KYTIbI ',

2. «O BAKVYIIE ?KE. Ajice y 20cnoduHa poaeutvlu 3aKkyn, a no2youms 60UHCKUU KOHb, MO He
nAGIMUMU eMY; HO edice 0an emy 20CNOOUH naye U OOPOHY, OM Hezo Jice KYny emaemn, mo nozyousuie
NAGMUMU,; adxce AU 20CHOOUH eTO OTCIIETh Ha CBOE OpYyAbe, a MOrMOHeTh Oe3 Hero, To TOro eMmy He
IaTATH» 7.

KoHb 1 opyaust, KOTOpsIMU padOTaeT 3aKyIl, MPUHAIEKAT Tocnoauny. Ecim y Hero Bo Bpems
PabOTHI MOrMOHET KOHb, OH HE OIJIAYMBAET €r0 CTOMMOCTbD, HO €CJIM OH MOTEPSIEeT WM CIIOMAET TUTYT U
OOpOHY, HAXOAIIMECS B €r0 MOJIb30BAHUU MTOCTOSIHHO, OH JJOJIKEH BO3BMECTHTh MX CTOUMOCTD, YTOOBI
MOJTyYUTh HOBbIE. ECITH ke OHUM MPUIYT B HETOJHOCTh B OTCYTCTBUE PAOOTHUKA, TIOCTAHHOTO TOCIIO-
JWHOM TIO JPYrOMY ey, TO 32Kyl B TOM He BUHOBAT M 32 HUX HE IJIaTUT 8.

3. «O 3AKVIIE KE. Axe u3 xjieBa BbIBelyTh, TO 3aKYyIly TOTO HE TUIamumu,; Ho (0) e nozy-
OUMb Ha NOAU U 8 OBOP He BHCEHeMb U He 3amE0PUMb, KOe emy 20CNOOUH 8eaumb, UAU OPYObsi CEOs.
0esi, a Mozo no2younv, Mo Mo emy NAAmuUmu»"'°.

JlaHHas1 CTaThsl perJlaMeHTHPYeT OTBETCTBEHHOCTh 3aKyIa 32 YTpaTy rOCIOACKOrO CKOTA: B CITy-
Yae MpOoMaxkv CKOTa U3 XJIeBa 3Kyl OTBETCTBEHHOCTH HE HECET, HO €CJIM CKOT ObLIT OCTaBJIeH B TIOJIE,
HE BBEJIEH BO JIBOP WJIM MOMEIICHUE U He 3aKPhIT, 3aKyH 00s13aH BO3MECTUTDb YOBITKH. Tak ke OTBe-
YaeT 3aKyIl ¥ 3a ruOeTb KOHS, KOT/Ia OH MCIONB3YeT ero sl paboThl Ha celsl («opyobs céost dest» ).

12 Tam xe. § 272.
13 Cm.: Poceniickoe 3akoHonatebcTB0 X—XX BekoB: B 9 1. T. I: 3akoHonarensctBo dpepneii Pycu. M., 1984. C. 350.
14 Cwm. Tam xe. C. 103.

5 cm: [pocrpannas pepakims «Pycckoit [TpaBapr» / (ITo Tpounkomy criucky Bropoii mosiosudsl XV B.). Cyn SIpocinaBa Bnagu-
Mepuub, [TpaBna Pycekas // URL: bibliotekar.ru/ rus/3-2.htm (nara oGpamienus: 25.12.2013).

16 Cu1.: Poceniickoe 3akoHoaaresibcTBO X—XX BekoB: B9 1. T. I. C. 103.
17 Ipoctpannas penakius «Pycckoii [IpaBapr». Ct. 57.

18 poceniickoe 3akononarenbcro X—XX Bekos: B9 1. T. 1. C. 103.

19 Ipoctpannas penakius «Pycckoii [TpaBapr». Ct. 58.

20 poccuiickoe 3akoHogaTeabcTBO X—XX Bekos: B9 1. T. I. C. 104.
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4. «Adce 20cnodun nepeoouOUmMs 3aKynd, a Yyeuoumv Kyny e2o Uau Omapuiio, mo mo emy 6ce
gopomumu, a 3a 0oudy naamumu emy 60 Kyn»>'.

B 310i1 cTaThe rOBOPUTCS O TOM, UTO TOCIIOAWH HE MMEET MpaBa HApYIIUTh YCIOBUS 3aKJIIO-
YEHHOTO C 3aKYIIOM COIJIAIIEHHsI O pa3Mepe NPeIOCTaBICHHBIX eMy CPEeJCTB (KYIIbl) M 3€MeJIbHOTO
yuacTka (oTapuiia, O1m3Kasi o 3HaYE€HHIO K TIEKY/IMI0). B MpoTHBHOM cityyae 3aKOHO/ATEIb MTPEAITH-
CbIBAaeT BEPHYTb 3aKyITy MOJOXEHHOE U HaKa3bIBaeT BUHOBHOTO mTpacdoM B 60 KyH?2.

5. «llaxu au npuumemsv Ha HeMb KYH, MO ONSIMb eMy 8OPOMUMU KYHbl, Umo 0yYoems NPUHSLA,
a 3a 06udy naamumu emy 3 2PUHbL NPOOANCU»*>.

B crarbe mpocmatpuBaeTcs cTpeMiIeHre OrpaHMYUThb IPOU3BOJ TOCHIOAMHA B pacyeTax C 3aKy-
MIOM: TIOJTYYMB € 3aKyma OOJIBIIYIO TUIATy, YeM OrOBapUBAIIOCH, TOCTIONMH 00sI3aH BEPHYTh €My JIHIII-
Hee U HaKa3bIBaeTCs TpoJakei >,

6. «IIpodacmu au 20cnodur 3akyna 06eavb, Mo HaUMUmy c600600a 80 8cex KYHAX, a 20CNOOUHY
3a 06udy naamumu 12 zpuser npodasice»>.

Ecnu rocrionyH pacriopsiiuTesi 3aKymoM Kak XOJIONOM M IPOJIACT €ro, CAeIKa He MOXET ObITh
MPU3HAHA JIEHCTBUTEILHON (M TOCTIONWH 00sI3aH, BEPOSITHO, BEPHYTH MOKYMATENMIO IEHbIM 32 HETO),
3aKyTI MOJy4aeT CBOOOMY, a TOCTIOMH HaKa3bIBAETCs, KPOME TOTO, BBICIIIEN MPojaKei 6.

Takum 00pa3om, CyObEeKTaM1 JAHHOTO JJOTOBOPA SIBJISIOTCS «TOCHIOAWMH» M «3aKyI». ['ocrioguH
— XO35IMH 3aKyIa; 32Kyl — (peoqaIbHO-3aBUCUMBII KPECThSIHAH, HO B OTJIMYME OT XOJIONa COX PaHsIB-
A 3JIEMEHTHI MPaB JITYHO CBOOOIHOIO YesIoBeKa. B poccHiICKOM mpaBe MHCTUTYT apeH[bl Tyxke-
BOTO TPaHCTOPTa (B TOM YHCJIE BBIOUHBIX KMBOTHBIX) Hayall 3apOXkKIAThCS €lle B JPEBHEPYCCKOM
3akoHozaTenbcTBe «Pycckas [Ipasaa» (1019—1054 rr.). laHHBINA JOrOBOP apeH bl ObUT TPAKTHUECKH
He pa3BuT. Kak mpaBuiio, OH peryiampoBaiicsi 0ObYasiMH JIEIOBOTO 000POTa, AETOBHIMU OOBIKHOBE-
HUSIMH ¥ 3aBE/ICHHBIM TOPSIIKOM. B mcanom mnpase cofepkasioch JIMIIb HECKOIBKO OOIIMX HOPM 00
apeHje, KOTopble PeriaMeHTHPOBAIM OTHOIIEHUsI CTOPOH. [IpenmeTom I0roBopa BHICTYIIAIO BbIOY-
HOE )KMBOTHOE, MPEJOCTaBIIsIEMOE BO BpeMEHHOE BJIaJIeHHe U TIOJIb30BaHKE, 32 KOTOPOE apeHIaTop
TUIATHII KyTTy (apeHaHylo ruiary). [ocneyommue nucanbie CBObI MPABUII U IOKYMEHTOB MPOAOJIKAIIH
pa3BUBaTh IAHHBI UHCTHUTYT.

[lo HamemMy MHEHMIO, UMEHHO B TPUBEJCHHBIX CTAThsIX HAUYMHACT 3apOKAATbCS WHCTUTYT
apeH[Ibl TPAHCTIOPTHBIX CPENICTB, @ UMEHHO JIOTOBOP apeH/Ibl BEIOYHBIX KUBOTHBIX. MTak, rocnogux
MPEIOCTABIISIET 3aKYITy BO BpEMEHHOE BJIaJICHUE U TI0JIb30BaHKE BHIOUHOE JKUBOTHOE (KOHS) [ISI CEJTb-
CKOXO3SIUCTBEHHBIX HYXK[ (Hampumep, /Jsl BCHAIUKK 3€MJIM). 3a HEro apeHjarop (3akym) IOJKEeH
IJIATUTh APEHIHYIO IUIATY (KYI1y). BbiouHOE )KMBOTHOE UCIIONB3YETCS KaK MPEeIMET JOTOBOPa APEHAbI
TPAHCHOPTHBIX cpeacTB. Takum 00pa3oM, MEPBBHIM MUCAHBIM UCTOUHUKOM, PETyJIMPOBABIIMM apeH 1y
TPAHCIIOPTHBIX CPE/ICTB, siBisieTcs: «Pycckas [IpaBma».

Crenyrolyie mycaHple CBOJIBI IPABUJT U IOKYMEHTOB Pa3BUBAIOT PACCMATPUBAEMbI UHCTUTYT.

OpnHako, HEKOTOpbIE ABTOPHIZ/ CYMTAIOT, YTO JIOTOBOP 3aKYMHUYECTBA SIBJISIETCS JIOTOBOPOM
3aiiMa. Jlpyrue aBTopbl KBaTHM(UIMPYIOT €ro Kak JOroBop HaiiMa TpymaZ.

JI.B. CaHHuKOBa OTMEYaeT, YTO OTHOIICHWS BJIACTH M TOJYMHEHHS, CKJIAIBIBAIOIINECS B
npoliecce MPUMEHEHUsI HAEMHOTO Tpy[a, SIBJISIOTCS OTIMYUTEIbHBIM MTPU3HAKOM MPABOOTHOIIEHUS
HaiiMa Tpyaa. Hanmure BIacTHBIX IOMTHOMOYHMH Y TOCTIOAMHA B OTHOIIIEHWH 3aKyTia IIPH PUMEHEHUH

A Ipoctpannas penakuus «Pycckoii [TpaBapr». Ct. 59.

22 Cwm.: Poceniickoe 3akoHOxaTenscTBO X—XX Bekos: B9 1. T. 1. C. 104

= Ipoctpannas penakuus «Pycckoit [TpaBapr». Ct. 60.

24 Cm.: Poccniickoe 3akoHoHaTenbcTBO X—XX BekoB: BO 1. T. I. C. 104.

» Ipoctpannas penakims «Pycckoii [Ipagapr». Ct. 61.

26 Cwm.: Poccniickoe 3akoHomatensctBo X—XX sekos: B9 1. T. 1. C. 105.

27 Cm.: Hesoaun K. Hcropus poccuiickux rpaxaanckux 3akoHos: B 3 1. CII6., 1911. C. 236.

28 Cm.: Peiiyy A. OnpiT uctopur Poccuiickux rocygapcTBEHHBIX M IpakJaHCKHUX 3akoHOB. M., 1836. C. 315; Cannuxosa JI.B.
Horosop Haiima Tpyaa B Poccun. M.: MT-IIpecc, 1999. C. 20.
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TpyZAa MOCIEAHEr0 MOKET CIIYKUTh apryMEHTOM /17151 KBAJIM(PUKALIMKU 3aKyITHUYECTBA KaK MTPaBOBOM
dbopmbr HaliMa Tpyma®’.

Takske aBTOp CUMTAET, YTO OCHOBHBIE KOHCTPYKTHBHBIE OCOOEHHOCTH JOTOBOpA 3aKyITHUYE-
CTBA, MPEJOCTaBJICHUE JEHEKHOM CYMMBI B KAYeCTBE MPEABAPUTEIbHOM OIJIaThl padoT U OrpaHuye-
HUE BJIACTHBIX ITOJTHOMOYMI HAHUMATEJIsl COXPAaHUJIMCh B TAKMX MPaBOBBIX (pOpMax HailMa TpyJa, Kak
ciykuiasi Kabaa, sKuas 3aMich, Pa3HOBUIHOCTD JIOTOBOPA JITYHOTO HaliMa — JOroBOp 3axkuBa .

JI1s1 000CHOBaHMSI CBOEH TO3UIIMH, YTO MMEHHO B CTaThsIX O 3aKyIe APEBHEPYCCKOrO 3aKOHO-
natenbcTBa «Pycckas [IpaBna» MOSABASIOTCS MepBble YIIOMUHAHUS 00 apeH/ie TYKeBOro TPaHCIopTa
(BBIOYHBIX )KUBOTHBIX ), XOTEJIOCHh Obl TOOABUTD, YTO B HUX MTPEAMETOM JIOTOBOPA APEHbI BHICTYAIOT
VH/IMBU/1yaJIbHO-OIpeIeJIEHHbIE BeUIU. 3/1€Ch TPAHCIIOPTHOE CPECTBO (B JAHHOM CJIy4ae IykKeBOu
TPAHCIOPT), TaK ke KaK M )KUBOTHbBIE (BbIOYHBIE )KUBOTHBIE) KaK OOBEKTHI IPAKAAHCKHX MTpaB, 00a-
JAeT UHIUBU/1yaIbHO-OIPEAEIeHHBIMU [IPU3HAKAMMU, T.€. TAKUMH, HA OCHOBAHUU KOTOPBIX X MOKHO
BBIJISJIUTD U3 Psila OMTHOPOAHBIX Berell. OObEeKTOM JOroBopa 3aiiMa He MOTYT OBbITh BbIOUHBIE )KUBOT-
HbIE, TIOCKOJIbKY 3a€M IpeAroaraeT rnepeaady Bellel, orpeJesIieHHbIX POJOBbIMU Mpu3HakaMu. Ciie-
JOBaTeNIbHO, apEHA T'YKEBOIO TPAHCHOPTa (BBIOYHBIX KMBOTHBIX ) HAUMHAET 3apOXKIAThCS B JPEBHE-
PYCCKOM 3aKOHOJIATENIbCTBE.

Takum 00pa3oM, MHCTUTYT apeH/Ibl TPAHCIIOPTHBIX CPEACTB B 3apyOeKHOM 3aKOHOIATETHCTBE
HauaJl pa3BUBaThCA elle 10 Haieil psl. B CBoje 3akoHOB 1apst XaMMyparu CoAepKaluch TakKue Tep-
MUHBI, KaK «HaeM», «apEHAa», a TAKKe MPeICTaBIEHbl HOPMBI, I10 KOTOPbIM MOXHO CYIUTh O CYIle-
CTBOBaHMM apeH/ibl TPAHCIIOPTHBIX CPEICTB C IKUMNAKeM. B poCCMICKOM mMpaBe MHCTUTYT apeH/ibl
I'y’KEBOTO TpaHCHOpPTa (B TOM YMCIIE BbIOYHBIX KMBOTHBIX) Hayasl 3apOXkJIaTbCsl B IPEBHEPYCCKOM
3akoHogarenbcTBe «Pycckas Ipasna». JloroBop apeHsl ObUl MPAaKTUYECKH HE Pa3BUT (OH pery-
JIMPOBAJICS OOBIYASMH JETOBOTO0 000pOTa, IEJOBBIMA OOBIKHOBEHUSMH M 3aBEICHHBIM TIOPSKOM).
B nmcanom mpaBe conepikanoch JIMIIbL HECKOJIBKO 0OImx HopM 00 apenze. [Ipeamerom poroBopa
BBICTYIIAJIO BbIOYHOE KMBOTHOE, ITPEJOCTABIsIEMOE BO BpPEMEHHOE BJIaJIEHUE U ojb3oBaHue. [locie-
AyIOLIMe TIMCaHbIe CBOJIbI TPABUII U JIOKYMEHTOB MTPOIOJIKAJIM Pa3BUBATh JAHHBIA UHCTUTYT.

B coBpemeHHbIi1 IIeprozL B CBSA3M C pa3BUTHEM PA3JIMUHBIX BUAOB TPAHCIOPTa U yBEJIMUYEHUEM
obopota TpaHcnopTHbIX cpeacTB B ['K P®3! Bpiennim MHCTUTYT apeH/ibl TPAHCTIOPTHBIX CPE/ICTB B
otnesnpHbI naparpad (§ 3 mi. 34), NOCBALIEHHBIN apeH/ie TPAHCIOPTHBIX CPEICTB. ApeHJa TpaHC-
MOPTHBIX CPEACTB MOAPA3IEIIETCS Ha apeH Iy TPAHCIIOPTHBIX CPEACTB C MPEAOCTaBIEHUEM YCIYT IO
YIIPABJICHUIO U TEXHUYECKOM IKCILTyaTalluy ¥ 0e3 MpeaoCcTaBIeH s JaHHBIX YCIYT U SKCIUTyaTallyu.

ITo muenuto JI.C. JleBeHCOHa, JOrOBOP apeHAbl TPAHCIIOPTHBIX CPEICTB MOKHO MOJPA3JEIUTh
Ha JIB€ Pa3HOBUIHOCTHU: IOTOBOP TaliM-4apTep U JIOTOBOP O MPEJOCTABIEHUH B M10JIb30BAHME TPAHC-
MIOPTHBIX CPEJCTB Ha YCIJIOBHAX MOBpeMeHHo# oruiate*?. CornacHo Konekcy ToproBoro Moperuiasa-
Hus Coroza CCP 1o toroBopy (ppaxToBaHusI CyHA Ha BpeMs (TaliM-dapTep) CyaoBaaenerl Obut 00s-
3aH MPEJOCTaBUTh CYIHO 3a BO3HArpaxJeHue (apeHJHYyIo IiaTy) ppaxroBarenio (apeHaaTopy) Ha
OIpe/IeNIeHHBIN CPOK TSI IEPEBO3KH I'Py30B, TaccaxkupoB win uHbx neneii?. JI.C. JleBeHcOH oTMe-
yaJl, 4To [0 BTOPOMY BHJ1Y JIOTOBOpa BJIaJIeJiel] HE TOJIbKO IIPEAOCTaBIIs TPAHCIIOPTHBIE CPEJICTBA B
BO3ME3JHOE BPEMEHHOE MO0JIb30BaHWE HAHUMATEIIIO C YCIyTaMHU [0 UX TEXHUYECKOMY YIIPaBJIEHUIO,

2 Cwm.: Cannurosa JI.B. Horosop nHaiima Tpyna B Poccun. C. 20.
30 Tam sxe.

3 Cm: I'paxnanckuii kogexe Poccuiickoit ®eneparmu ot 26 saBapsa 1996 r. Ne 14-03. Y. 2 // C3 PP. 1996. Ne 5. Cr. 410 (c
MOCEe. U3M.).

32 Cw.: Jlesencon /1.C. JoroBop apeH[ibl TPaHCIIOPTHBIX cpencTs. M., 1969. C. 6.

33 Cwm.: Kozeke toprosoro MoperuiaBanust Cotoza CCP: Vka3 IIpesuguyma BC CCCP ot 17 centsiops 1968 r. Ne 6001-VIII (c u3m.
ot 2 nekabpst 1987 r.) // http://pravo.gov.ru/ proxy/ips/?docbody=&prevDoc=102010111&backlink=1&&nd=102010112 (yrparut
CHILY).
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HO ¥ IPUHUMAJT Ha ce0s1 0053aHHOCTH 110 TIOJ/IEPKAHUIO UX B UCTIPABHOM COCTOSTHUHU, 0OECTIEUESHUIO
roproue-cMa30uHbIMHM MaTepuaIaMu | T.J1.

Ha namm B3r1s11, 1Ba TakMX onpeeseHus: OObeJUHSIOT B OJHO LIEJIOe CYIIECTBYIONIee MOHSTHE
«JJOTOBOP apeH/bl TPAHCIIOPTHBIX CPEJCTB C IKUMNaxem» B aerctBymomeM ['K PO. Tak, cornacHo cr.
632 I'K P® no noroBopy apenapl (ppaxroBaHus Ha BpeMsl) TPAHCIIOPTHOTO CPE/ICTBA C IKUMAKEM
apeHjoaresb MpeJoCTaBIIseT apeHAaTOpy TPAHCIOPTHOE CPEACTBO 3a IJIaTy BO BPEMEHHOE Biiaje-
HHE ¥ TI0JIb30BaHKE M OKA3bIBAET CBOMMH CHJIAMU YCITYTH TI0 YIIPABJIEHHIO UM U TI0 €r0 TEXHUYECKOM
SKCIUTyaTaIuu.

Takum 06pa3oM, COBpeMeHHOE 3aKOHO/IATeIbCTBO PEryaupyeT KOMOMHIPOBAHHOE 00s3aTe h-
CTBO, BO-TIEPBBIX, 00s3bIBAIOIIEE apeHAOAATeNsl TepeAaTh apeHIaTopy TPaHCIOPTHOE CPEACTBO BO
BPEMEHHOE BIIAJICHUE U TIOJIb30BAaHKE, BO-BTOPHIX, OKA3bIBATh €My YCIYI'M MO YIPABJICHHUIO TPaHC-
MOPTHBIM CPEJICTBOM, B-TPETHUX, YCIIYTH MO TEXHUYECKOHN IKCILTyaTaIH.

JI.C. JIeBeHCOH OTMEYaeT, YTo Biiajiesiel] MpeJOCTaBIIsieT TPAHCIIOPTHBIE CPE/ICTBA B BO3ME3/I-
HOE BpPEMEHHOE IM0JIb30BaHMe HAHUMATETIO, U IPUBOAUT CIIEAYIONINIA TIpUMep: «ABTOMOOWIIM TIOIa-
I0TCSI HAHMMATEIO €XeTHEBHO B Hauyasle padoyvero AHs U M0 OKOHYaHUM PaOOThl BO3BPAIAIOTCS B
rapax Haimopnaress... Hanumarenb, Bo3Bpailasi aBTOMOOWIIN, MPEJOCTABIISIET HAUMO/IATEIIO MTPAaBO
BJaieTh MU, Oe3 IMpaBa MOJNb30BaHUSA. ABTOTPAHCIIOPTHOE MPEANpPUATHE YACTHYHO COXpaHseT
MPaBo BJIaJCHUsI aBTOMOOWISIMU B IIEPUOL ACUCTBHS AOTOBOpa. .. He siBJsieTcs m 3To ycioBue Hapy-
IAIOIIUM CYIIECTBEHHYIO YePTy apeH/Ibl — JIUIICHHe HAHUMATEIIsl BIaCHUS. . .» >

[To muenwuio E.B. BaBuiuHa, B JaHHOM ITpUMepe «He HaOMogaeTcsl pa3pbiB TPABOMOYUIA BIaje-
HUS ¥ TIOJIb30BAHM S, HAJTMIIO UX TIOJIHAsI KOHTPYSHTHOCTh. Koraa apeHaaTtop nmpunapKoBbIBaeT aBTo-
MOOWJIb B TapaX apeHIoaTelis, «yTpaunBas (PaKTHUIECKOe TOCHOACTBO HAJl BEIIbIO», OH JIMIIAETCS
B COOTBETCTBYIOIIMIA MOMEHT ¥ BO3ZMOKHOCTH TOJIb30BaHUS UM. Takum 06pa3om, KOHCTUTYTUBHBIH
3JIeMEHT JIOroBOpa apeH/Ibl yrpaunBaercs. CieoBaTenbHO, I0TOBOP apeH bl TepsieT CBOIO MPAKTH-
YEeCKYI0 3HAYUMOCTD U IPABOBYIO POJIb» 6.

Kak m3BecTHO, Bi1aieHHe TPAaHCIIOPTHBIM CPEICTBOM — 3TO (haKTHUECKOoe 00JIaaHue UM, WK
MpeiocTaBIeHHAsE 00J1a/1aTeN0 BO3MOKHOCTh HENIOCPEICTBEHHOTO BO3/ICHCTBUSI HAa HETO, YCTAaHABIIH-
BaloOIasi TOCTIOACTBO JIMIA HAJ| TPAHCIIOPTHBIM cpeicTBOM. [lonb3oBaHue — ynorpedieHue, npume-
HEeHHe, UCTIOJIb30BaHKe TPAHCTIOPTHBIX CPEJICTB B COOTBETCTBHU C X MPEIHA3HAUYCHUEM.

Takum 00pa3om, MPaBOM BJIAJICHUsI U TOJIb30BAHUsI 00IAIaeT TOIBKO COOCTBEHHUK (apeH[0-
JaTesb) TPAHCIIOPTHOTO cpecTBa. Ha Hamn B3rsa, apeHaaTop MoXeT o0nagaTh Kak MpaBoM Bpe-
MEHHOT'0 TI0JIb30BaHMSI, TAaK M IIPABOM BPEMEHHOT'O BJIAJICHHUS ¥ TIOJIb30BAHUSI OJTHOBPEMEHHO B 3aBU-
CUMOCTHU OT cuTyauuu. Harpumep, Typuctuueckast (pupma apeHayeT y aBUaKOMIIAHUM CaMoJIeT C
SKUMAXEM IS IEPEeBO3KH MacCaKMPOB B MecTa OT/bIXa. B 1aHHOM cilyyae apeHgaTopy nepenaercs
MPaBO BPEMEHHOT'O TOJIb30BaHMS TPAHCIIOPTHBIM CPEJCTBOM, MTPaBa KOMMEPUYECKOW IKCIUTyaTalluu
TPAHCHOPTHOTO CPE/ICTBA, HO HE MPaBO BIAJICHUs, TaK KaK JaHHOE MPaBO OCTaeTCs 3a apeHjonare-
JIeM, KOTOPBIA COXpaHsIeT KOHTPOJIb HaJ| YieHaMH KuNaxa. [[jist Hux oOsi3aTesibHbl PaciopsiKeHuUsI
apeHjonaressi, OTHOCSIIMECS K YIPABJICHUIO TPAHCTIOPTHBIM CPEJCTBOM U €r0 TEXHUYECKOH KCILTY-
aTaryu.

AHAJIOTUYHYIO CUTYallMI0 MOXKHO HAaOMIOAATh U B 3apyOeKHOM 3aKOHOJATENILCTBE, & IMEHHO B
I'paxnanckom konekce Ykpaunsl (nanee — ['K Yikpaunsl)?’. B Hem HeT onpe/ieieHust apeH bl TPaHC-
MIOPTHBIX CPEJCTB KaK C KUIMAXeM, Tak U O0e3 skunaxa. OgHaKo HEOOXOAMMO UCXOAUTh U3 OOIIIEro
orpejiesieHus Aoropopa Haiima (apenanl). Tak, coracHo cr. 759 I'K Vkpaunsl o 1oroBopy Haima
(apeH/ipl) HaMOZATEITb TIEpeaeT UK 00sI3yeTcs NiepeJaTh HAHUMATEI0 UMYIIIECTBO B TMOJIb30BAHUE

3% Cm.: Jlegencon /1.C. Yxas3. cou. C. 6.
35 Jlesencon J1.C. Yxas3. cou. C. 12-13.
3% Baguaun E.B. Ocy1mecTBIeHNe IPaB ¥ UCTIOJTHEH e 00sS3aHHOCTEH M0 JIOTOBOPY apeH bl TPAHCIIOPTHBIX cpefcTB. M., 2009. C. 7.

37 I'paxknanckuil kojeke Ykpaunbl. Xapekos, 2010. C. 212.
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3a IUIaTy Ha OIpeJesIeHHbIN cpoK. M3 JaHHOro onpeseneHus ClelyeT, YTo apeH1yeMoe UMYIIECTBO
repesiaeTcs JUIb BO BPEMEHHOE T0JIb30BAHUE, T.€. APEHJATOp TOJIy4yaeT [IPaBoO B TEUEHUE OIpe/ie-
JIEHHOTO BPEMEHH T0JIb30BaThCsl UMYIIECTBOM, HE BJIAJIES UM.

BaxHO OTMETUTB, UTO MHCTUTYT apeHIbl TPAHCIIOPTHBIX CPE/ICTB BBIIEJIEH B CAMOCTOSITENb-
Hbiil naparpad (§ 5 m1. 58) I'K Vkpaunsl. K Tomy xe 3akonogarens B 1. 3 cr. 798 'K Vkpaunsl
MPEJOCTABIISIET CTOPOHAM BO3MOKHOCTb JJOTOBOPUTBCS O MPEIOCTABJIEHNN HaliMoJaTesieM HaHuMa-
TEJI0 KOMILIEKCa YCIIYT IJisi 0OecreueHrs HOPMAJIbHOTO MCTIONb30BAHMUSI TPAHCIIOPTHOTO CPECTBA.
Tak, JOroBOpoM HaiiMa TPaHCIIOPTHOTO CPEACTBA MOXET ObITh YCTAaHOBJICHO, YTO OHO TepenaeTcs
BHAaeM C SKumaxeM, ero oocmyxusaommm (m. 2 ct. 798 'K Vkpaunsr). Cornacuo 1. 1 cr. 805 'K
VYKpauHbl ynpaBjieHHe TPAaHCIIOPTHBIM CPEJICTBOM U €r0 TEXHUYECKas SKCIUIyaTalusl OCyLIeCTBIIS-
I0TCS1 SKUIIAKEM.

OpnHako eciy CTOPOHBI 3aKJII0YAIOT IOTOBOP apeH bl TPAHCIIOPTHBIX CPelCTB Oe3 IKUMaxa, To
00SI3aHHOCTH T10 COJIEPKAaHUI0 TPAHCIIOPTHOTO CpeJCcTBA Bo3jaraiotcs Ha HaHumarens (. 1 cr. 801
I'K Vkpaunsi). CnenosaresibHo, HopMbl 'K VKkpanHbl He peryiupyioT OTHOIIEHUs] CTOPOH OTHOCH-
TEJIbHO BBIOOPA YCIIYT B JOTOBOPE, T.€. CTOPOHBI MOTYT 3aKJIIOUUTH JOTOBOP JIMOO C MPEeI0CTaBICHUEM
YCIIYT 9KHUIaXxa, KOTOpble BKJIIOYAIOT B ce0s1 yCIYTU 10 YIPABJISHUIO U TEXHUYECKOH IKCIUTyaTaluH,
60 6e3 HUX. YCIIYTY TOJNBKO MO YIPABJICHUIO WM TOJIBKO TI0 TEXHUYECKOW SKCILTyaTalllK TaKxkKe He
npenycMorpensl B HopMmax 'K Ykpauns.

B mopckom mnipase B cT. 198 KTM P® takike cogepkurcs onpenesneHre Joropopa ppaxroba-
Hus Ha BpeMsl. [1o moroBopy ¢paxroBaHus CyqHa Ha BpeMs (TaliM-yapTep) CyIoBIaeser 00s3yeTcs
3a 0OYCJIOBJIEHHYIO TUIaTy ((ppaxT) MpeaocTaBuTh (bpaxToBATENIO CYAHO U YCIYTH YJIEHOB SKUMAKa
CyJHa B I0JIb30BAHME HA OIPEJEJICHHBIN CPOK ISl IEPEBO3OK I'Py30B, MACCAKUPOB WU ISl MHBIX
LieJIel TOPrOBOTO MOpPEIJIABAHUSI.

A.l'. KamuH curran, 4To Ha OCHOBAHMM YapTepa MPaBOMOYME BIIAJEHUS CYIHOM WIA €ro
YacThIO HE MEePEXOIMIIO OT (ppaxToBUIMKa K (ppaxToBarenio. KanuraH cyqHa U Bce OCTaJIbHbIE YJIEHBI
9KMMaXxa Ha MPOTSKEHUU BCETo perica ObLIM MOAYMHEHBI (DpaxTOBIIMKY. Uepe3 HUX MOCIeIHIIA OCy-
LIECTBJISUT BJIaJICHUE CYIHOM, HE pasfesisis 3TOoro npaBoMouusi ¢ (ppaxtoBaresnem. [Ipegocrasnss
CYJOBBIE [TOMEIIEHU 151 pa3MeILeHUs Ipy3a, (PPaxTOBILMK HE TePsUI paBa BJIaJCHUs STUMU ITIOMe-
meHussMu’S. B oTBeJeHHBIX /17151 IEPEBO3KM MOMEIIEHUSIX IPYy3 pa3Meniascs 1Mo YCMOTPEHHUIO Karlu-
taHa (ct. 132 KTM CCCP). Tak:xe aBTop OTMeuas, YTO KOMMepUecKasi KCIUTyaTalus CyJHa eCTb He
YTO MHOE, KaK peain3aliys IpaBOMOUMs MOJIb30BaHUs UMYIIecTBOM. [IockosbKy npu nepeBo3kax Ha
YCJIOBUSIX YapTepa KOMMepUecKasi IKCIUTyaTalysl Cy/iHa OCYILECTBIIACh (DPaXTOBIIMKOM, TO, CTAJIO
ObITh, €My MTPUHAJJIEKAIIO U TTPABO MOJIB30BAHUS CyTHOM™Y.

Ha nHam B3m1s1, X0Ts B JaHHOW CTaTbhe U TOBOPUJIOCH JIMILIL O NPaBe MOJIb30BaHUs (PpaxToBa-
TeJIeM JaHHBIM CYJHOM, OH TaKke 00JaJall v MpaBoM BJIaJeHHs Ha JaHHOE TPAHCIIOPTHOE CPEICTBO.
B coBpemMeHHOM 3akoHOAaTeNbCTBE, B YacTHOCTH B M. 1 c1. 206 KTM P®, roBopurtcs, 4ro Kamnu-
TaH CyJHa M Jpyrve WICHbl SKUIaKa Cy/lHa MOJUMHSIOTCS PACHOPSKEHUSIM CYI0BJIaie/IbLia, OTHOCS-
IIMMCS K YIPABJIEHUIO CyAHOM, B TOM YHCIIE K CYJOBOK/IEHUIO, BHYTPEHHEMY PACHOPSI/IKY Ha CydHE
Y COCTaBy dKuIaxa cyaHa. OIHaKo COIacHO . 2 YKa3aHHOW CTaThy JJIs1 KallUTaHa CyAHA U IPyrux
YIEHOB SKUIAaXa Cy[JHA 00sI3aTesIbHBI pacropsiKeHUs (ppaxToBaTesisi, Kacalolurecsi KOMMepUeCcKOi
SKCIUTyaTalMu cygHa. Hanmpumep, BHIOOp MOPTOB 3aXofa CyAHA, B YACTHOCTH TOPTOB TOTPY3KH U
BBITPY3KHM, OTHOCUTCS K 00JIACTH KOMMEPYECKOH IKCIUTyaTalliy CY[HA U MOSTOMY OCYIIECTBIISIETCS
(ppaxtoBaresem.

Takum 00pazom, apeHaaTop odnagaeT Kak MpaBoM MOIb30BaHUS (TaK KaK MCHOIb3YET CYAHO
T10 €ro Ha3HAYEHHUIO), TaK U IIPABOM BJIAJICHUS HA IAHHOE TPAHCIIOPTHOE CPEICTBO.

38 Cwm.: Kaanun A.T. Yaprep (mpupona, CTpyKTypa OTHOIIEHHH, COIOCTaBIeHNE CO CMEXHBIMUA MOPCKMMU JloroBopami). M., 1978.
C.25.
39 Cm. Tam xe. C. 26.
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B BozaymHom konekce P® (nanee — BK P®)* He conepkutcs MOHATHS «apeH/ia TPaHCIIOPT-
HBIX CPEJCTB C IKUIIAKEM», TOJIBKO JOTOBOP (ppaxTOBaHMs BO3AYIIHOIO CYIHA (BO3LYIIHBINA YapTep).
Tak, cornacHo ct. 104 BK P® no goroBopy ¢paxtoBanusi BO3AYIIHOTO Cy/HA (BO3IYIIHOMY Yap-
Tepy) OmHa CTOpOHA ((PPaXTOBIIUK) OOSI3YeTCsl MPEIOCTABUTEL IPYroi cTopoHe ((ppaxToBaresno) 3a
IUIaTy 1Sl BBIIIOJIHEHUS OJJHOTO MJIM HECKOJIBKMX PENCOB OIHO MJIM HECKOJIBKO BO3AYILIHBIX CYJOB
MO0 YacTh BO3/LYLIHOTO CYAHA /17151 BO3/IYIITHOW MEPEBO3KH NMACCAXUPOB, Oaraxa, rpy30B WU TOUTHL.

XOTs1 MHOTME aBTOpBI CUMTAIOT, YTO apeHJa BO3AYIIHOIO CYy[IHAa OCYLIECTBISETCS MO AOro-
BOpY (ppaxToBaHus (BO3MYIIHBIN YapTep)*!, TaHHbI JOrOBOP ClIeAyeT OTJIMYATh OT JOTOBOPA APEH/IbI
TPAHCIIOPTHBIX CPEICTB (ApEH/Ibl BO3IYLIHOIO CY/IHA) C SKUIAKEM.

ITo noroBopy apeHabl BO3AYIIHOE CY/IHO MOCTYIAET BO BJaJ€HUE U MOJIb30BaHKUE apeH/1aTopa,
KOTOPBIN Yallle BCErO CTAaHOBUTCSl €ro 3KcIuryataHTtoM. [lo noroBopy ¢ppaxToBaHMsI BO3LYIIIHOTO
cyHa (BO3QYIIHBIN YapTep) IKCIUIyaTaHT BBICTYNaeT (ppaxToBIIUKOM. PpaxToBaTesb ke JOBOJIHLHO
YacTo He SABJISIETCS HU MacCaKUPOM, HU TPy300TIPaBUTENIEM, HU TPy30MoydaTesem +2.

Msuorwue aBTopsl cuntaiot, 4to cT. 104 BK P® o6bequHseT B ogHOM AOrOBOpe (hpaxTOBAHUS
BO3JIYLIHOTO CyJHAa JjBa JIOTOBOpA, MpaBOBasi MPUpOIa KOTOPHIX pa3iuyHa. Peub uaer o0 apeHne
(¢ppaxToBaHMM Ha BpeMmsl), KOrJa UMEET MECTO IpeAOCTaB/IeHUe apeH/I0[aTesIeM apeHJaTopy BO3-
AYIIHOTO Cy/AHA JUIsl BBIITOJHEHUSI OIHOTO WJIM HECKOJIBKUX pericoB. Eciu ke nMeer mecto mpeso-
CTaBJICHUE YaCTH BO3JIYIIIHOTO CyIAHA JJIs1 BO3AYIIHON MEPEeBO3KM IPy30B, Oaraxa maccaxupoB WiIn
TMOYTHI, TO 3TO IOTOBOP YapTepa (MepeBO3Km)*+.

B stoM ciiyyae «ecnu 3akoHOzATeN b JEUCTBUTENIBHO CTPEMUTCS K OOBEJUHEHUIO YKa3aHHBIX
J0roBopoB, To pegakuus cr. 104 BK P® Bcrynaer B mpoTuBopeure He TOJIBKO €O CT. 787, HO U CO
cT. 632 'K PO#»,

B KBBT P® Takx)e He couepKkUTCs MOHATUS «apeH/la TPAHCIIOPTHBIX CPEICTB C SKUIIAKEM,
MMEIOTCS TOJIBKO OOIINE TIOIOKEHHUS.

B ®enepansiom 3akone ot 10 ssuBapst 2003 . Ne 17-03 «O xesie3HOI0pOKHOM TPAHCIOPTE B
Poccuiickoit denepanmn»* Takke HET MOHIATHS U OCOOEHHOCTEN JOTOBOpa apeH/Ibl TPAHCIIOPTHBIX
CPE/ICTB ¢ SKMUMaxeM, OOQHAKO B I. 1 cT. 12 cka3zaHO, 4TO MEepEeBO3UMK MOXKET BJIAJETh KEJIE3HOIO-
POXXHBIM ITOABMKHBIM COCTABOM JIJIs1 OCYIIIECTBJIEHH S IEPEBO30K Ha MpaBe COOCTBEHHOCTHU WJIM MHOM
nipase. [lox cioBamu «MHOE MpaBo» MOXKHO OHUMATh U IIPABO apeH[Ibl [0 COOTBETCTBYIOIIEMY JJOTO-
BOpY*°.

®enepanbhbiii 3akoH 0T 8 HOSIOpst 2007 1. Ne 259-P3 «YcTaB aBTOMOOMIIBHOTO TPAHCTIOPTA U
TOPOJICKOTO HA3eMHOT'0 JIEKTPHUECKOTO TPAHCTIOPTa» (Jlasiee — YCTaB aBTOMOOMIIBHOTO TPAHCIIOPTa
Y TOPOJCKOrO HAa3eMHOTO JIEKTPUYECKOr0 TPaHCIOpTa)*’ Takke He CONepKUT HOPM, KacaloIIuXCs
apeH/1bl TPAHCIIOPTHBIX CPEACTB C IKUIAKEM.

OtcyTCcTBHE pacCMaTpUBAEMbIX HOPM SIBJISIETCSI CYHIECTBEHHBIM HEJOCTATKOM HOPMATHBHBIX
aKTOB B (pOPMHPOBAHUH, IPABOBOM MOJIEJIMPOBAHUU U PETYJIMPOBAHMYU MOTEHIMAIBHO BO3MOKHBIX

40 oy BoznymHsiii kogeke Pocceniickoit @eneparmn: Penepanbhbiil 3akoH ot 19 mapta 1997 1. Ne 60-03 // C3 PP. 1997. Ne 12.
Cr. 1383 (c mocnen. usm.).

4 cwm., Hanpumep: Hlankuna I'.C. [loroBop apenast // XozsiictBo u ripaso. 2003. Ne 7. C. 29.

2 Cwm.: KommenTapwmii k BosnymHomy koaekcy Poccuiickoit ®enepatnu (rocrareiinsiit) / Ilox pen. A.W. TpaBuukosa. M., 2009.
C. 178.

B Cwm., Hanpumep: Amasn C. Kpamunupyomnye Npu3HaKy JOTOBOPa apeHABl TPAHCTIOPTHBIX cpeiacTs // 3akoH. 2000. Ne 11.
C. 79-82; bpazunckuii M.H., Bumpsnckuii B.B. JloroBopHoe mpaBo. [loroBops! o nepepade numymiectsa. Ku. 2. 4-e u3n., crep. M.,
2002. C. 291.

# Cm.: Ananvesa A.A. [TpaBoBoe perynupoBanue Bo3ayiHoro ¢ppaxroBanusi. Caparos, 2013. C. 11.

# C3 P®. 2003. Ne 2. Cr. 169 (c mocres. u3m.).

% Cwm.: EuB.C. JloroBop apeH bl TPaHCIIOPTHOTO cpeAcTBa: I1pobnembl TeoprH 1 MPaKTHKK MprMeHeHHsT // OCHOBHBIE ITPOOJIEMBI
yactHoro npasa: CO. cT. k 100mIe0 J-pa opua. Hayk, mpod. A.JI. Makosckoro. M., 2010. C. 104-120.

47 C3 Pd. 2007. Ne 46. C1. 5555 (c mOCIEN. H3M.).
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WM CKJIA/IBIBAIOIIMXCS] APEHIHBIX OTHOIIEHH, OCOOCHHO aKTyaJIbHBIX Ha dTare YBeJMUeHUsI KO-
YyecTBa CyOBEKTOB — KOMMEPUYECKHUX MOJIb30BaTeN el COOTBETCTBYIOIIUX TPAHCTIOPTHBIX CPEICTB 48,

Ha Ham B3r1s11, MHCTUTYT apeH/Ibl TPAHCTIOPTHBIX CPEJCTB C IKUIAKEM HAIVISHO OTPaKaeTcs
B cT. 606 'K P®. [To noroBopy apeHbl (MMYIIECTBEHHOTO Hailma) apeHaoAareb (HaiMoaaTeb)
00s13yeTcsi MPEeJOCTaBUTh apeHIaTOpy (HAHUMATEJI0) UMYIIECTBO 3a TUIATy BO BpEMEHHOE BiIaJiecHHe
¥ TI0JIb30BaHME UM BO BPEMEHHOE MoJTb30BaHue. Kak ObUIo OnrcaHo BhIIle, TPAHCIIOPTHOE CPENICTBO
C IKHUIIA)KEM MOXKET IPEAOCTaBIATHCS KaK BO BPEMEHHOE BJIaJIEHUE U MOJIb30BaHUE, TaK U BO Bpe-
MEHHOE T0JIb30BaHUE B 3aBUCUMOCTU OT (popMupyeMbIx MpaBooTHoIeHuii. Hanpumep, ecit OO0
«Marucrpasnb» apeHyeT aBTOMOOWIIb C SKUIAKEM Uil TIEPEeBO3KU I'Py30B Ha JJIMTESIbHBIN CPOK U
1ocJie OKOHYaHMsI pabovero JHsS BOAUTENb CTAaBUT TPAHCTIOPTHOE CPEJCTBO B TapaX apeHaaTopa, To
3[1eCh POCJIEKUBAETCS KaK MPpaBo BJIAAEHUS, TaK U MPaBO MOJb30BAHUS apEH/IaTOPa, a €CJIU JaHHOE
TPAHCIIOPTHOE CPEJCTBO BO3BPAILAETCS B rapak apeH0/aTeNs, TO y apeHJaTopa BO3HUKAET TOJIBKO
IPaBO MOJIb30BAHUS JAHHBIM TPAHCIIOPTHBIM CPEJICTBOM.

Takum oOpazom, nonoxerne cr. 606 'K PO Hanbonee MosHO M TOYHO OTpa)kaeT MOHATHE
«OTOBOP apeHAbl TPAHCHOPTHBIX CPEACTB C SKUMNakeM». B CBA3M ¢ 3TUM HEOOXOOMMO BHECTH
nonpasky B cT. 632 'K P® u ykazarp, 4To apeH0aTes b NPEI0CTaBISAET apeHJaTopy TPAaHCIIOPTHOE
CPEJICTBO 3a IUIaTy BO BPEMEHHOE BJIaJIEHUE U NOJIb30BaHKUE WM BO BPEMEHHOE I10JIb30BAHUE U OKa-
3bIBAE€T CBOMMM CHJIAMH YCIIYTH IO YIIPABJICHUIO UM U 110 €r0 TEXHUYECKOU IKCIUTyaTaluu.

Kak yxe ormeuanoch, 3akOHOJATENb BBIJEIWII TOJIBKO /IBAa MOJABUA APEH/bl TPAHCHOPTHBIX
cpencts: ¢ skunaxem u 6e3 Hero. [lo muenuio E.B. BaBuimHa, B Joropope apeHabl TpaHCIOPTHOTO
CpelcTBa C SKUMAaXEM MOXKHO BBIICIUTH JOTOBOPHI C YCJOBHSAMM TEXHUUYECKOTO OOCITYXKUBAHUS U
JOTOBOPHI 0€3 TEXHUYECKOro OOCITyKMBaHHS (JIMIIb C MPEJOCTaBJICHUEM YCIYT IO YIPABJIEHUIO),
AHAJIOTMYHO B JIOTOBOPE apeH/Ibl TPAHCIOPTHOTO CPeACTBa Oe3 IKuMnaxa — 6e3 MpeoCTaBIeHUs TeX-
HUYECKOTO OOCITY)KMBAHUS U C MPEIOCTABJIEHUEM YCIIYT 10 TEXHUYECKOMY OOCITyKMBaHUIO (HO 6e3
MIPeIOCTaBJIEHHsI YCIIYT IO YIIPaBJIeHHI0 ). ABTOp OTMEUaeT, YTo «0003HAUCHHBIE IJIABHBIE COAEPKa-
TeJIbHBIE YCIIOBU S, PA3rPaHUYMBAIOLIME /1BA BUJIA JOTOBOPA apEH bl TPAHCTIOPTHBIX CPEACTB, MO BCEW
BU/IMMOCTH, MOTYT KOMOMHHPOBATHCSI CTOPOHAMMU MICXO/ISl U3 KOHKPETHOM MPAKTHUYECKOU 11e1eCo00-
pasHocTu u HeoOxonumocTh»°, OnHako E.B. BaBuinvH cTtaBuT nepea HaMU U PooeMy puMeHe-
HUS1 CTOPOHAMU BbIJIEJIEHHBIX MOJBUI0B JOrOBOPA apeH/bl TPAHCIIOPTHBIX CPEICTB, T.€. BOSHUKHET
BOIMPOC: KAKUMU MOJIokeHusiMu, B ToM unciie ['K P®, HeoO6XoamMo pyKoBOICTBOBATLCS IPH 3TOM ? 7!
Benp Hu nonoxenus 'K PP, H1 nonokeHMsT MHBIX HOPMATUMBHBIX AKTOB HE PErYJIMPYIOT JaHHbIE
MOZIBUJIBI JOTOBOPA.

B I'paxpanckom konekce Pecrnyonmuku Kazaxcran (manee — 'K PK) or 27 nekabps 1994 r.
Ne 269-X1I°? BeiiesieH B OTAENBHYIO TI1. 29 § 5 «JIoroBop apeHIpl TpaHCIOPTHBIX CpecTB». OH Tak
*e, kKak 1 B 'K P®, nenurcs Ha Ba BUJA: C SKUIAKEM, T.€. C MIPEJAOCTABIEHUEM YCIIYT MO YIIpaB-
JICHWIO ¥ TEXHUYECKOW IKCIUTyaTalliy TPAHCTIOPTHOTO CPEICTBA U Oe3 IKMMaxa — 0e3 ImpeocTaBie-
HUS yCIIYT 10 YIPABJIEHUIO M TEXHUYeCKOW dKciutyararmu. Tak xe, kak u B 'K P®, B 'K Vkpa-
WHbI, HUKaKUX TIOBUIOB JOTOBOPOB apeH/Ibl TPAHCTIOPTHBIX CPENICTB C IKUIMAKXEM U Oe3 IKUIaKa B
'K PK He mpenycMoTpeHO, UTO, Ha HAIll B3MJIs, HEMb3sl OCTaBUTh Oe3 BHUMaHus. XOTs B cT. 594
'K PK nporicano, 4to apeHaa TPaHCTIOPTHBIX CPEACTB 0e3 SKUMaxa MOAINHSIIETCS OOIIUM TOJIOXKe-
HUSIM KOJEKca O IOrOBOpE UMYILECTBEHHOIO HaliMa, a JIJ1s1 apeH/Ibl TPAHCIIOPTHBIX CPEJCTB C IKHUIIA-
’KEM TPeAyCMOTPEHBI crielMaibHble HOpMBI 1aHHOTO Kozekca; 1o He peraet mpodiemy, 0 KOTOPOit

8 Cm.: Basunun E.B. OcyniecTBieHNE TIPaB U UCTIONHEHHE 00S3aHHOCTEH 10 JOTOBOPY apeH/Ibl TPaHCHOPTHBIX cpeacTs. C. 18.
4 Cwm.: Baeuaun E.B. JloroBop apeH ibl TpaHCTIOPTHBIX cpecTB // VI3Bectus By30B. [IpaBoBenenue (CI16.). 1999. Ne 2. C. 148-155.
30 Basuaun E.B. OcyliecTBIeHUE MPAB U UCIIOJHEHKe 00sI3aHHOCTEH 0 J0r0BOPY apeH bl TpaHcropTHbix cpeacts. C. 10.

31 Cm. tam xe. C. 11.

52 Ipaskpackmii kogexe PecnyGmakn Kasaxcran ot 27 nekapst 1994 r. Ne 269-X11 (O6mas n OcoGennas uactu). Anmatbl, 2002.
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numer E.B. BaBuinH, a UMEHHO OTCYTCTBHE HOPM, KOTOpBIE OyIyT peryJmpoBaTh YKa3aHHbIE TO/-
BU/IBI JIOTOBOPOB, HAIIPUMEP apeHAy TPAHCIIOPTHBIX CPEICTB TOJIBKO C YCIYTraMu 10 YIPaBJIEHHIO.

Mo Hammemy MHeHMIO, TaHHAs MpoOJieMa Halllla cBoe pelieHue B 3akoHonarensctee CIIA. B
I'paxnanckom kopekce Jlymsuansl 1988 1.3 (mamee — 'K Jlyn3uaHsl) He BbIJEJICHBI B OTAETBHBIN
naparpad JOroBOpsl apeH bl TPAHCTIOPTHBIX CPE/ICTB C SKUMaxkeM U 6e3 Hero. [JaHHble BUIBI 10TO-
BOpa peryimpyrorcsi oommmMy Hopmamu o0 apenpe. Tak, cornacHo cr. 2751 'K Jlyusuans! apenno-
JaTesb TapaHTHPYeT apeHaTopy, UTO Belllb COOTBETCTBYET LIEJH, JJIsi KOTOPOW OHA Oblia apeHmao-
BaHa, M He COIECPKUT HEAOCTATKOB WIIH Je(PeKTOB, MPEMATCTBYIONINX UCTIOIb30BAHUIO IAHHOW BEIIH
B COOTBETCTBUHU C 11eJIbl0. Takke MpeaycMOTPEHO, YTO €M BO BpeMsl JOrOBOpa apeH ikl Belllb Tpe-
OyeT peMOHTa, KOTOPBI HE MOXKET ObITh OTJIOKEH 10 OKOHYAHHUsI CPOKA apeHTHOTO JOTOBOpa, apeH-
aofaresb MMEeT MpaBo ClIejaTh PEMOHT, Jake €CM 3TO MPUHOCUT apeHJaTopy HeyloOCTBO WM
JIMIIIAeT ero Mpasa Mojb30BaHUs BEllblo. B TakoM cityyae apeHaaTop MOKeT MoTpedoBaTh yMeHbIIIe-
HUS QpEeHJHOU IJ1aThl UM PACTOPKEHUsI JOroBOpa apeH/bl B 3aBUCUMOCTH OT BCEX OOCTOSITEIIbCTB,
BKJIIOYAsI OIMMOKY KaKJIOW U3 CTOPOH WJIM OTBETCTBEHHOCTb 32 PEMOHT, €ro MpPOJOJIKUTEILHOCTD
(c1. 2693 I'K Jlynsuans). Takum 0oOpa3om, apeHo1aTeb B TEYEHHE BCEr0 CPOKa JOroBopa apeH bl
TPAHCHOPTHOTO CPE/ICTBA JOJKEH 0OECTIeUunBaTh €ro HOPMaJIbHYI0 M O€30MaCHYI0 IKCILTyaTalMIo, a
TaKKe OCYIIECTBJICHUE TEKYILEro U KalmuTaJIbHOrO peMOHTa. Takke MpeaycMOTpeHbl Cily4yau, Koraa
apeHaTop caM MPOU3BOAUT PEMOHT TPAHCIIOPTHOTO cpeAcTBa. OH 00sI3aH BOBMECTHUTH YOBITKH, TPH-
YMHEHHbIE TPAHCIIOPTHOMY CPEJICTBY TPETbUMHU JMLIaMU 10 uX BuHe (cT. 2692 I'K Jlyusuansr). U3
3TOTO CJIEYeT, 9TO MOXKHO (hOPMAJILHO pa3/iesuTh JOTOBOP apeH bl TPAHCTIOPTHBIX CPE/ICTB C MPEao-
CTaBJICHUEM YCJIYT 110 TEXHMUYECKOW IKCIUTyaTaluu U 6e3 Hee.

Takxe B raBe 00 apeHjie, B YaCTHOCTH B 1. 2 c1. 2745 T'K Jlyn3uansl, mpeaycMOTPEHO, YTO
Kypbepbl ¥ JIONOYHUKH CAAIOT CBOU YCIIYTH BHAeM ISl IEPEBO3KY WUJIM JIIoAEH, uim ToBapoB. Creno-
BaTeJIbHO, MOKHO 3aKJIIOYHUTh JOTOBOP apEH bl TPAHCIIOPTHBIX CPE/ICTB M HAHSATh, HATIPUMEP, YCIyTH
JIONOYHUKA JJIs1 yIIpaBjieHus cyaHoM. Takum oOpaszom, 3akoHogareabcTBo CIIA HarnsimHO AeMOH-
CTPUPYET, YTO MOXKHO 3aKJIIOUUTH JTI0OOW BU]I M ITOIBU/L JOTOBOPA APEH/Ibl TPAHCTIOPTHBIX CPEJICTB KaK
JOTOBOP apeH/Ibl TPAHCTIOPTHBIX CPEACTB C MOJTHBIM KOMILIEKTOM YCIIYT, T.€. C YCIYTaMH T10 YIIpaBJie-
HUIO ¥ TEXHUYECKOW IKCILUTYaTaIlK WJIM TOJIBKO C YCIyTaMU IO YIIPABJICHUIO, WM TOJIBKO C YCIyraMu
M0 TEXHUYECKOH KCIUTyaTalliu, WM Oe3 MpeJoCTaB/IeH!sI TAKUX yciyr. M3 aToro ciegyer, uTo cTo-
POHBI CAMH OTIPEEISIOT TAKME YCIOBUS 3aKIIOUEHH I JOTOBOPA, KOTOPBIE ISl HUX HanOosiee yI0OHbI.

Ecmu cpaBuuts peiicteytommii 'K P® ¢ I'paxnanckum kogekcom PCOCP 1964 r. (nanee —
'K PC®CP)**, T0 MOXHO OTMETUTh, UTO JIOTOBOP apeH/Ibl TPAHCIIOPTHBIX CPEICTB He ObLT BbIIC-
JIeH B OTAENbHBIN Maparpad, a pery;MpoBajicsi OOUMMU HOpMaMy 00 UMYITIECTBEHHOM Haiime. Tak,
coracHo ct. 275 'K PCPCP 1o 1oroBopy UMyIIeCTBEHHOTO HaliMa HaltMoyiaTe b 00sI3yeTCsI MPeJo-
CTaBUTh HaHMMATEII0 MMYILIECTBO BO BpeMEHHOE TMojb30BaHMe 3a miary. B nmanHom Komekce e
cofepKaTcsi HOpMbI, KOTOpbIe PEeryarpoBaiy Obl MPeAocTaBJIeHNe BMECTe C TPAHCIOPTHBIM Cpe-
CTBOM YCJIYT TIO YIIPABJICHHUIO MM, JIMIIIb HAMOAATe b 00sI3aH TPOU3BOIUTH 32 CBOW CUET KalUTaJIb-
HBIl PEMOHT CIAHHOTO BHA€M MMYIIECTBA, €CJIM MHOE He MPEeTyCMOTPEHO 3aKOHOM WITH JIOTOBOPOM
(ct. 284 TK PC®CP). D10 equHCTBeHHAsI OCOOSHHOCTh JIOTOBOPA, MOX0Kask Ha OCOOSHHOCTh JIOTO-
BOpa apeH bl TPAHCTIOPTHBIX CPEJCTB C IKUIMAKEM B COBPEMEHHBIIH PO/,

Opnako B ct. 634 'K P® B ommuue ot 'K PCOCP ckazano, yTo apeHaonaresib B TeueHUe
BCEro CPOKa JI0rOBOPa apeH/Ibl TPAHCTIOPTHOTO CPE/ICTBA C IKUMIakeM 00s13aH MOAICPKUBATh HaJ|Ie-
Kalee COCTOsTHAE CIAHHOTO B apeH 1y TPAHCIIOPTHOTO CPE/ICTBA, BKJTIOYASI OCYIIIECTBIIEHUE HE TOJIbKO
KalMTaJIbHOTO PEMOHTA, HO U TEKYIIEro, a TakKe MPeJOCTaBIATh HEOOXOAUMBIE TTPUHAIJICKHOCTH
apenyatopy. B cBoio ouepesp, B cT. 285 'K PCOCP cka3zaHo, 4TO HAaHUMATE b 00sI3aH MOICPKU-
BaTh HAHITOE MMYIIECTBO B MCIPABHOM COCTOSIHMM, POM3BOAWTD 32 CBOUM CUET TEKYIIUH PEMOHT,

33 Louisiana Civil Code: Acts 1987, Ne 124, § 1, eff. Jan. 1, 1988 // http://legis.la.gov/lss/ 1ss.asp? folder=67 (Ilep. Ham. — Aem.).

4 I'paxnanckuit kopekc PCPCP or 11 uions 1964 r. // Benomoctu CHI 1 BC P®. 1992. Ne 29. Cr. 1689; Ne 34. Cr. 1966.
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€CJIM MHOE HE YCTAHOBJIEHO 3aKOHOM WJIM IOTOBOPOM, M HECTH PACXO/IBI IO COAEPAKAHUIO UMYILECTBA.
N3 storo cnenyert, uto B 'K PCOCP Het pazaeneHus 1oropopa apeHbl TPaHCIOPTHBIX CPEICTB Ha
JOTOBOP apeH/1bl TPAHCIIOPTHBIX CPEJICTB C MPEJOCTABIIEHUEM YCIIYT O YIIPABJICHUIO M TEXHUYECKOW
9KCIUTyaTaluy U JIOroBop 0e3 Takux yciyr. JIpyruMu clioBaMu, apeHaI0AaTe b TOJIbKO PeJOCTaBIsIT
TPAHCIIOPTHOE CPE/ICTBO U YCIIYTH MO KallMTaJIbHOMY PEMOHTY. APEH/IaTOp B CBOIO OYepe/ib JOJIKEH
ObLT TMOO caM yNpaBJIATh TPAHCIIOPTHBIM CPEICTBOM, JIMOO HAHMMATh SKUIAXK U OCYIIECTBIISTD TEKY-
Uil PEMOHT, YTO CO3/JaBAJI0O MHOKECTBO HEyHOOCTB /ISl apeHIaTopa U MPOOEIOB B 3aKOHOATEb-
ctBe. [109TOMy 3THX HOPM CTaJIO IBHO HEIOCTATOYHO ISl PEryJIMPOBaHuUs JAHHOTO BUjla 00s13aTeIb-
CTBA B YCJIOBUSIX PACIIMPEHHS MPaB U CBOOO YYACTHUKOB I'PaKIAHCKO-TIPABOBBIX OTHOIIEHHH.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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