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AHHOTaAIUSA

B kHure uccnenyercsi lopuanuecKasi Opupona JOroBOPOB 3aKasza
Ha CO3/JaHue Npou3BedeHU. PaccMoTpeHbl mpencraBieHHble B
JIOKTpHHE U CyAeOHOW NpPaKTUKE TOYKH 3peHHs] Ha TMPHUPOILY
JOTOBOPOB 3aKa3a, MpeyIokeHO OOOCHOBAHME TOTOBOPA 3aKa3a Kak
JOrOBOpa Sui generis.

[IpencraBneHsl [0BOABI O MOPOXIAEHUU [IOTOBOPOM 3aKasa
00513aTeNIbCTBEHHOTO ~ MPaBOOTHOIIEeHNs.  OTiellbHOE BHUMAaHHE
yaiesieHo Borpocy Hasorooonoxenuss HIC mpu BbIMOTHEHUY padoT Mo
CO3JIaHUIO TTPOrPaMMHOT0 0OECTIeUeH s TI0 JOTOBOPY 3aKaza.

Kaura npenHasHaueHa Oji NPAKTUKYOIIMX IOPUCTOB, a TaKkKe
IUTsT HAYYHBIX paOOTHUKOB, CyAeH, IMperojaBarelieid, acCupaHTOB U
CTYIEHTOB I0PUIUYECKUX BY30B.
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Burtko B.C.
JToroBopblI 3aKa3a Ha
CO31aHHE NIPOU3BeAeHUH

IIpeaucaoBue

MHe 3ax0Tenoch CKa3aTb HECKOJIBKO CJIOB O KHHIE, MOCBS-
IIEHHOM IOTOBOPY 3aKa3a Ha CO3/IaHKe MIPOM3BE/ICHNI, HAITMCAH-
Hou B. Butko.

Bonpocs! 0 joroBope 3akasa, 0 B3I Jax Ha Hero, 0 NOHUMa-
HHUHU €ro MPaBOBOM MPHUPOLIBI, OECCIIOPHO, SIBISIOTCS BaXKHBIMU
C TOYKM 3pEHUs KaK JOKTPHUHBI, TaK U MPaKTHKH. Bexp ot mpa-
BWJILHOTO TIOHUMAaHWU I TTPUPOJIBI 3TOTO JOTOBOPA MPSIMO 3aBHCHT,
B YAaCTHOCTH, KaK IOKa3aHO B JaHHOM KHUIeE, BOIPOCHI HAJIOrO-
00JI0keHHS pabOoT MO CO3IAHUIO POTPAMMHOTO O0eCTIeUeHHUSI.

[TosTOMy CBOEBpPEMEHHBIM M TIOJIE3HBIM BUAUTCS TPOBEICHUE
WCCIIeIOBAaHU I TIPABOBOY MPUPOJIBI JOrOBOpa 3aKasa, pe3yibTa-
Thl KOTOPOT'O MpeJCTaBJIEHbl B HACTOSIIEM M3JaHUU. X04y OCO-
00 BBIIETUTh U OTMETHThH TO, YTO padOTa OTIMYAETCS YBaKH-
TEJTbHBIM pa300pOM MHEHHI JPYrux MCClieqoBaresield, HaTnau-
€M COOCTBEHHBIX BBIBOJIOB, OCHOBAaHHBIX Ha YOEKICHUSIX.

$l NOBOJIBHO JABHO 3aHMMAIOCh BOIPOCAMH ITpaBa MHTEJUIEK-
TyaJbHON COOCTBEHHOCTH U TBEPAO HAJEIOCh, UYTO KHUra OyaeT



uHTepecHa unTarensM. Ckaxy o ceOe: st IMYHO YCMOTpell B Helt
MHOI'O MHTEPECHBIX pacCykIEHUI aBTOpa, KOTOPBII cTapajcs
100paThCs 10 CYTH OTHOILIEHUH 10 CO3AAHUI0 TPOU3BEICHU.

oyapo Iemposuu I'aspunos,

npoghbeccop Kagheopol 2padCcOaHCK020 U NPEONPUHUMATNENLCKOZO
npasa Hayuonanvhoeo uccredo8amenvckozo0 YHUGEPCUMEMA
Buvicwas wxona sxonomuku (HHUY BII3), opourapHbili
npocpeccop HUY BIII3, dokmop ropuduueckux Hayk, npogheccop



BBenenune

JlaHHOE HcclieloBaHUe He MTPEeTeH/1yeT Ha MOCTaHOBKY U pas-
pelieHre BceX BOMPOCOB, CBS3aHHBIX C BHITIOIHEHUEM padoT 1O
co3gaHuio mporpamm uist 9BM no noroBopam 3akaza, HOCKOJb-
Ky Mpo0ieMsbl, Kacalolrecs JI0roBOPOB 3aKa3a, BeChMa CIIOKHBI
¥ MHOTOTPaHHBI U TPeOYIOT CAMOCTOSATENILHOTO PacCMOTPEHUsI
MPUMEHUTEIbHO K KaXKI0M UX Pa3HOBUIHOCTH.

[ToaTOMy MHOM c/ieJIaHa TIOMBITKA OMPENETUTh IOPUANIECKYIO
MPUPOY JOTOBOpA 3aKa3a, a TAKKE PacCMOTPETh BOIMPOCH! Ha-
noroo6moxenust HIC paGoT no co3aanuio mporpaMMHOro odec-
MeYeHus1 [0 JOrOBOpaM 3aKasa.

BaxxHOCTB 3TOrO BOMpOCca OOBSACHACTCS TEM, UTO PHIHOK TaK
Ha3bIBAEMOI 3aKa3HOU pa3padOTKM MpOrpaMMHOro obecrede-
Hus B Poccun, SBAAIOIIUICS COCTAaBHOM YacThbio peiHKa [ T-ycmyr,
COCTaBJISIET OKOJIO 25% ero odbema. [IprBeny AMHAMUKY pHIHKA
3aKa3HOTO MPOrPaMMHOTO oOecnedeHus 1o rojam (MIIH JOJUL.)
o ga"aeiM IDC!: 2009 r. — 576,0; 2010 r. — 902,0; 2011 r. —
1610,0; 2012 r. — 1730,0; 2013 r. — 1848,0, u3 KOTOpOU ClIexy-
€T, YTO MTPaBWJIbHAS IOpUANYECKast KBATU(UKALUS I0r0BOpa 3a-
Ka3a KpaliHe BaKHa B LIEJISIX OMPE/ICNICHUS] PekXrMa HaJIoroo0J10-
xenus HIC, B yacTHOCTH Mpy BHIMOTHEHUH paOOT MO CO3JJaHUIO
POrpaMMHOr0 oOecreyeHusl Mo JOroBopy 3aKasa.

! http://www.tadviser.ru



ABTOp mpu3HaTelieH 3a JII0OYyI0 KOHCTPYKTUBHYIO KPUTHKY U
3aMedaHusi, KOTOpble OyIyT COCOOCTBOBATH MIOHUMAHUIO TTPH-
POIBI UCCIIETyeMbIX B paboTe IOTOBOPOB.

Ocoby1o GnarogapHocth apTop Bbipaxkaer KCK rpynn u nmny-
HO cTapuieMy naptHepy kommnanuu Mropio Mapuosuuy OcTpoB-
CKOMY 3a MNOAJEPKKY U3JaHNsI JAHHOW KHUTU.



I'naBa 1. /loroBop aBTOpPCKOro
3aka3a (cT. 1288 I'K P®)

§ 1. Buabl 1oroBopoB Ha
pa3padoTKy nmporpamm s IBM

JloroBopbl, CBsI3aHHBIE ¢ pa3padOTKOil mporpamMm st 9BM
(manee — mporpamma, MporpaMMHoe oOecrieueHre, MporpamMmm-
HBII MPOIYKT), B COOTBETCTBUM C 4YacThio uerBeproilt ['K PP
MO’HO Pa3/ICJUTh Ha 1Ba OCHOBHBIX THIIA!

1) 1oroBopEI, peaMeT KOTOPBIX MPSAMO MPeLyCMaTPUBAET CO-
3/1aHue TTporpaMm it DBM:

— aBTopoM (cT. 1288 «/JoroBop aBrOpckoro 3akaza» 'K P®);

— JOOBIM WHBIM JIIIOM, KpoMe aBTopa (cT. 1296 «IIpownsBe-
JIEHV S, CO3aHHbIe 110 3aKkazy» [ K P®D);

2) IOroBOpBI, ITPEAMET KOTOPBIX MPAMO HE IIPeAycMaTpUBaeT
CO37aHus IporpaMm i IBM:

— TIpH BBITOJTHEHUH JOTOBOPA MOAPsAA TMO0 JOroBopa Ha BhI-
MIOJITHEHUE HAYYHO-UCCIEA0BATEIbCKUX, ONBITHO-KOHCTPYKTOP-
CKMX WJIM TeXHoJNOormyeckux paodot (cr. 1297 «IIpoussenenus,
CO3JIaHHBIE TP BHITOJTHEHUH padoT 1o joroBopy» ['K PD);

— M0 T'OCYJApPCTBEHHOMY WJIM MYHHUIMIIAJBLHOMY KOHTPAKTY
JUIsl TOCYJAPCTBEHHBIX WJIM MYHMLMIAIBbHBIX HyXkA (cT. 1298



«[IpousBeeHus1 HAyKH, JUTEPATypbl U UCKYCCTBA, CO3/IaHHBIE
M0 TOCYIapCTBEHHOMY WJIA MYHMIIMIAIBHOMY KOHTpakTy» 'K
P®D).

Tak, E. A. CyxaHOB TOrOBOpHBIE 00s13aTeIbCTBA, HAITPABJICH-
HBIE Ha CO3JlaHNe OOBEKTOB MCKIIOUMTE/ILHBIX IpaB, JCIWT Ha
TpPU TPYIIIIBL:

1) «10roBOpHI 3aKa3a», T. €. JTOTOBOPHI, MO KOTOPbIM KCIOJ-
HUTEJb 00SI3yeTCsl CO3/1aTh COOTBETCTBYIOIINI pe3yJabTaT TBOP-
YeCKOM JIeITEIbHOCTH 0 3aJaHuIo 3aKka3zunka (cT. 1288, 1296,
1463, 1372, 1431 'K P®);

2) rocygapCTBeHHble (MYHUIUMAIbHbIE) KOHTPAKTHI MOTYT
BBICTYIIaTh B Ka4ye€CTBE JIOTOBOPOB IO CO3JAaHUI0 PEe3YJIbTaTOB
TBOPYECKOH AESITeJIbHOCTH, TIOCKOJIBKY B XOZ€ UCIIOJTHEHUS MO-
T'yT OBITh CO3/IaHBI PA3JINIHBIE PE3YJILTATHI TBOPUYECKOU JIESATEITh-
HOCTH, OTHOCSIIITECS] KaK K aBTOPCKOMY, TaK U K MATEHTHOMY
npaBy. Ha3zBaHHbIE KOHTPAKTH MOTYT JIMOO 3aKTI0YATHCS CIIEIIH-
QJIbHO C LEJIbI0 CO3[JaHKs1 COOTBETCTBYIOIIETO pe3y/ibTara TBOP-
YECKOM JeSTeNIbHOCTH, U UX MOXKHO CUMTATh JIOTOBOPAMU TOCY-
JapCTBEHHOro (MyHMIIMIIAJIIBHOTO) 3aKa3a, JIMOO He Ipeciesio-
BaTh TaKOM 1IeJIN;

3) oxpaHseMble pe3yJbTaThl MOTYT OBITh CO3/IaHblI MPU BbI-
NOJTHEHUH PaboT MO OOBIYHBIM JOTOBOpaM MOIpPSA, a TaKkKe
no goroeopaMm Ha nposeaenre HUP u OKP, kotopbie npsimo
He TpeaycMaTpuBasid UX cosjanue. OObeKTaMu TaKuxX 00s13a-
TEJIbCTB MOTYT OBITh TOJIBKO PE3YJIbTaThl TEXHMUECKOTO TBOpYE-
crBa: porpammel it DBM; Tononorun UMC; nzo0perenus,



TIOJIE3HBIE MOJIENY Y TTPOMBIIILIEHHBIE 00Pa3IIbl; pa3IMYHbIE HOY-
xay?.

B Hacrosimieil pabote MHOW OyAeT pacCMOTpeHa IMpaBoBast
npypoa JOroBopa aBTOPCKOrO 3aKa3za M JI0OrOBOpa 3aKasa, He
UMeIas B IOPUINIECKON JITepaType U CyleOHON MpaKTHUKe
O/IHO3HAYHOTO TOJKOBaHWsA. Takke OymyT MCCIElOBaHbBI JOTO-
BOpHI TOZIPSIZIA M JIOTOBOPHI HA BBHIMIOJTHEHUE HAy4YHO-UCCIIEI0-
BaTEJIbCKUX, OMBITHO-KOHCTPYKTOPCKUX WJIA TEXHOJIOTMYECKUX
padoT, TocyIapcTBEHHbIE (MyHUIUIATIbHBIE) KOHTPAKTHI B Kade-
CTBE JJOTOBOPOB M0 CO3JJaHHUIO PE3YJIbTaTOB TBOPUECKOM JIEATEb-
HOCTH.

2 Cm.: Poceniickoe rpaxpaaHckoe npaso: YuebHuk. B 2 1. T. II: O6s3atenscTBeHHOE
npaso / OtB. pen. E. A. Cyxanos. 4-e u3ga., crepeorun. M.: Craryt, 2016. C. 541—
543 (aBrop maBwl — E.A. Cyxaros).



§ 2. /loroBop aBTOPCKOroO
3aka3a (cT. 1288 I'K P®)

B yvactu yerBeproin 'K P®, ocyiecTBisiomend mpaBoBoe
pEryJrpoBaHue OTHOIIEHUI B cdepe MHTEJUIEKTYaJIbHOU CO0-
CTBEHHOCTH, BBIJEJIAIOTCS JBE PA3HOBUIHOCTH JJOIOBOpA 3aKa3a:
JOrOBOp aBTOPCKOTO 3akasa (cr. 1288) n goroBop 3akasa Ha co-
31anue npousBeaeHus (cr. 1296).

B oTHOIIEHMU 3TUX JOTOBOPOB B JOKTPUHE OTCYTCTBYET
€IMHCTBO B3IVIAJOB Ha MX IPaBOBYIO IIPUPOY, COCTaB CyIIe-
CTBEHHBIX YCJIOBUI1, BKJIIOYas MPeIMET JOTOBOPOB.

[TpobGema mpaBOBO¥ KBaTM(PUKAIIUK JIOTOBOpPA aBTOPCKOTO
3aKka3a He OblIa paspellieHa B nepuon aeicTBus 3akoHa PO or
9 monsg 1993 1. Ne 5351-1 «O6 aBTOpCKOM TpaBe M CMEXHBIX
npaBax» (Jayiee — 3aKOH 00 aBTOPCKOM I1paBe).

Kak ormeyain B. IloryinsieB, «KOIM4eCTBO BOIPOCOB, BO3HU-
KaIOUIMX B CBS3U C 3aKJII0UEHHEM JOrOBOPOB 3aKa3a Ha CO3/IaHKe
MPOU3BEACHU. . .

Bce OOJTbIIIe HAPACTAET, UTO MOPOXKIAET MOTPEOHOCTh B UX HC-
CJIEIOBAHUH Y TIOAPOOHOM Pa3bsICHEHUW» °.

3akonoparesns B 1. 1 cr. 33 3akoHa 00 aBTOPCKOM IpaBe yKa-
3aJ1, 4TO «II0 aBTOPCKOMY JIOTOBOPY 3aKa3a aBTop 00s3yeTcsl Co-

3 Iozynsies B. ABTOPCKHII IOTOBOD Ha CO3[aHUE MPOU3BEICHUS: TIPUMEHEHHE 00-
MUX TpaBui o moapsine // VHTemekTyanbHas cCOOCTBEHHOCTh. ABTOPCKOE MPaBO H
cmexnsble ipasa. 2000. Ne 3. C. 52.



3[1aTh MPOU3BEIEHUE B COOTBETCTBUU C YCJIOBUSIMU AOrOBOpa 1
nepeAaTh ero 3aKa3uuKy», U3 4Yero MOXHO 3aKJIIOUUTh, YTO MPe/I-
METOM JIOTOBOpA SIBJISIIOTCS CO30aHUe NPOU3Be0eHUs N nepeoava
€20 3aKA34UKY .

Kakue Touku 3peHust Ha mpeaMeT JOropopa ObUTH MPe/ICTaB-
JIeHBI B JIOKTPUHE B IIEPUOJI IEUCTBUS 3aKOHA 00 aBTOPCKOM I1pa-
Be?

[lo MHEHMIO psija aBTOPOB, IPEAMETOM JIOTOBOPA aBTOPCKOIO
3aKaza SABJISAITCS CO30aHUe npoussedeHust U nepedava e2o 3aKas-
yuky 0Oe3 Tiepe/iau TpaBa WCHOJIL30BAHUS MTPOU3BEIeHUS (HC-
KJIIOUMTEIbHBIX TIPaB Ha HETo).

Tak, C. I1. I'pumiaeB orMeyas, 4To «CIOPHBIM SIBJISIETCSL BO-
MPOC O TOM, OTHOCSITCS JIK K MPEIMETY TOrOBOpa KOHKPETHBIE
npaBa, repeaaBaeMble aBTOPOM, JTMOO camMo TIPOU3BEICHUE 2.

I[To muenwuto B. [TorynsieBa, u3 HOpMbI, yCTAaHOBJIEHHOM I1. 1 CT.
33 3akoHa 00 aBTOPCKOM ITpaBe, CleayeT, YTO pe3y/IbTaToM pa-
OOTHI SIBJISIETCSI CO3/IAHHOE MPOU3BEJCHUE, KOTOPOE U JIOIKHO
OBbITh MEPeaHO AaBTOPOM 3aKa3UHKY .

JI. MakcuMoBa Takke cuuMTasa, 4To IpeJMETOM JI0rOBOpa aB-
TOPCKOI'O 3aKa3a SIBJIAITCS MPOU3BEIEHHE, PE3YJIbTaT BBINOJ-
HEHHOHN padoTHI®.

‘n puwiaes C.I1. VIHTeIeKTyallbHasi COOCTBEHHOCTh: YueOHoe nocodue. M.: I0pu-
crb, 2003. C. 54.
> Cm.: Tozynsies B. Yka3. cou.

S Maxcumosa JI. Isnserca mu aBTOPCKUI JI0rOBOp 3aKasa A0roBopom mnoapspaa? //
WHTe/ekTyansHast COOCTBEHHOCTb. ABTOpPCKOE IIPaBO U cMeskHbIe rpasa. 2001. Ne 1.
C. 56-57.



Bornee Toro, mo ee MHEHUIO, NP 3aKJIIOUEHUN JIOTOBOpA aB-
TOPCKOTI'O 3aKa3a y aBTOpa B CUIIy 3aKOHA He 803HUKAen 00sI3aH-
HOCmU nepedams npasa Ha UCNONb308aHuUe CO3ABAEMOr0 MPOU3-
BesieHus 3aka3uuky’. B utore JI. MakcumoBa nmpuxoauia K Bbl-
BOJY O TOM, UTO, TIepe/iaBasi MpaBo COOCTBEHHOCTHU HA MPOU3Be-
JeHue (MaTepuaibHbI OOBEKT, B KOTOPOM IIPOM3BE/ICHHE BhIpa-
’KEHO), aBTOP He nepeddaen TeM CaMbIM U TIPaBa Ha €ro UCTIOJb30-
BaHMe?, T. €. 10 JOrOBOPY aBTOPCKOI'O 3aKa3a «3aKa34MK MOXKET
o0naiaTh IPOU3BEICHUEM, HO HE BIIPABE €r0 UCTIOb30BaTh» °.

D1y TOUKY 3penus nopaepxubai B. Iorymnses, KoTopblil yka-
3bIBJI HA OITMOOYHOCTh MHEHHU S, COIJIACHO KOTOPOMY «Ilepefia-
Yya aBTOPOM T'OTOBOTO MPOU3BE/IEHUSI aBTOMATHUUECKH BJIeYeT 32
co0Ol U mepeaady UCKITIOUYUTEbHBIX TIPaB Ha €ro UCTOb30Ba-
HUE 3aKa3unKy» 0.

ITo ero mHeHMIO, «B KOHTEKCTe I1. 1 cT. 33 3akoHa nMeeTcs B
BUJIy Tiepeaya MpoU3BeIeHNs KaK MaTepraibHOrO 0ObeKTa (Ha-
MpUMeEp, PYKOIUCh, ICKKU3, poTorpacdus u T. 11.) 3aKa3uuky. Hc-
KAIOUUMENbHbIE Jice NPasa HA NPou3eedeHiue ocmaromes 3a as-
mopom [KypcuB MOil. — B.B.]»!1.

Kak cnencrsue, B. TlorynsieB mpuxoaus K cliefylomeMy Bbl-
BOAy: «YUTOOBI MCHONB30BATh CO3JAHHOE IO JOTOBOPY 3aKasa

7 Cm. Tam xe. C. 58.

8 Cm. Tam xe.

% Tam xe.

10 Cp: THozynsies B. Yka3. cou. C. 52.
! Tam xe.



MPOM3BENICHNE, 3aKa3UMKy [0 Havyasla MCMOIb30BaHUsT HEOOX0-
JIMMO TIOJTyYUTh pa3pelieHre aBTopa (3aKJII0YUTh ABTOPCKUM J10-
ropop). B mpoTuBHOM ciy4ae ucronb3oBaHue OyIeT HE3aKOH-
HBIM» 12,

JI. MakcumoBa npuBogwiia Takol aprymeHt: «Ilockomibky
IpeIMETOM aBTOPCKOTO JOroBOpa He MOTYT OBITh ITpaBa Ha HC-
NOJIb30BaHKUE NIPOU3BENIEHUS], KOTOPOE aBTOP MOXET CO3[aTh B
Oyy1eM, npeomemom 002080pa 3aKa3d Ha cO30anue npouseede-
HUsL He Mozym Oblimb OOHOBPEMEHHO U NPABA HA CO30A8AEMOe 8
PAMKax 3mozo 002060pa npou3eedeHue, Tak Kak OHO ellle He CO-
3aHO [KypcHB MOM. — B.B.]»13.

P. III. PaxmaTynvHa, OCHOBBIBasiCch Ha HOpMe 1. S5 cT. 31 3a-
KOHa 00 aBTOPCKOM IpaBe, TaKkKe CUUTala, YTO MPEIMETOM aB-
TOPCKOTO JIOTOBOpA 3aKa3a «He MOTYT ObITh MpaBa Ha WCIIOJb-
30BaHUE MPOU3BEJCHM S, HE U3BECTHbIE HA MOMEHT 3aKJII0UEHUS
JIOTOBOpax» !4,

Taxkoii BBIBOJT COOTBETCTBOBAJI MPABOBOU no3uiuu [1pe3uau-
yma BAC P®, u3 KOTOpON OH UCXOOWII IPYA PACCMOTPEHNUN KOH-
KPETHBIX JeJI.

Tak, o cnopy, KOTOpbIi CTajl MPEAMETOM PAaCCMOTPEHUS B
BbICIel cyneOHou uHctaHimu, [Ipesunnym BAC PO B mocra-
HoBJsieHUH OT 27 mioHs 2006 r. Ne 2039/06 npuiien K BHIBOLY O

12 Tam xe. C. 53.
13 Maxcumosa JI. Yxas. cou. C. 58.

Y Paxywamyauna P. 111, ABTOpCKHI JOTOBOP C YYaCTHEM WHOCTPAHHBIX JIUI: ABTO-
ped. muc. ... Kaua. opuf. Hayk. M., 2002. C. 8.



TOM, YTO y MCTIa OTCYTCTBYET UCKJIIOUUTENILHOE MTPaBO HA MPO-
W3BE/ICHUE BBUJY TOTO, YTO MOCKOJIBbKY HET NMPOU3BEICHUS, HET
u nipaB. Takum odpazom, ormetrn Cya, IpeIMeTOM aBTOPCKOTO
JIOrOBOpA 3aKa3a He MOTYT OBITh [paBa Ha UCIOIb30BaHUE TIPO-
U3BEJICHU ], HE CYILECTBYIOIIETO HA MOMEHT 3aKJIIOUEHUSsI JI0T0-
BODA.

PestoMupysi, MOXHO CKa3aTh, YTO B IEPUO IEUCTBUS 3aKOHA
00 aBTOPCKOM TIpaBe Mpeodsagano MHEHHE, COTJIACHO KOTOPOMY
0 JJOTOBOPY aBTOPCKOI'O 3aKasa:

1) aBTOp CO3/aeT MPOU3BENECHNE U NIEPEAET €r0 3aKA3UUKY,
KOTOPBIY ITPU ITOM He UMeent npas Ha €20 UCNONb308AHUE

2) UCKJIIOYUTENIbHBIE MTpaBa Ha CO3/1aHHOE MPOM3BEACHUE HE
NEepexoIAT cpa3y K 3aKa34MKy U JI0 3aKJII0YEHUs] aBTOPCKOTO J10-
rOBOPA MPUHAJIEKAT AaBTOPY MTPOU3BEACHHUS;

3) BKJIIOUEHUE B JIOTOBOP 3aKa3a YCJIOBUI, ITPELyCMaTpPUBAIO-
IIMX YCTYIKY [TPaB Ha UCTIONIb30BaHUe OyIyIIero Mpou3BeIeHu s,
npoTUBOpeYHT 1. 5 cT. 31 3akoHa 00 aBTOPCKOM IpaBe;

4) 3aKa34MK MOXET IOJTY4YMUTh IIPABA HA UCIIOJIb30BaHKE IIPO-
U3BE/ICHUS TOJIBKO TI0 aBTOPCKOMY JIOTOBOpY 1.

B 10 ke Bpems B I0pUAMYECKON JIUTEpAType BbICKa3bIBAJIOCh
MHEHHE O TOM, YTO MTPEIMETOM JOrOBOpPA aBTOPCKOI'O 3aKa3a siB-
JISIETCSI HE TOJIBKO CO30aHUe NPOU38e0eHUst, HO U nepeoaud npasa
€20 UCNONBL30BAHUSL.

Takyto no3unuio, Hanpumep, 3anuman B.O. Kansrun: «Jloro-
BOD 3aKa3a UMEeT 1IEJIbI0 He TTPOCTO a0CTPAKTHOE CO3/IaHUE TPO-

15 com.: Toeynsies B. Ykas. cou. C. 56.



U3BE/ICHUS, a Tlepeiady COOTBETCTBYIONINX MPaB 3aKa3uuKy» '6.

AHaJIOrMYHOM TOYKM 3peHus npuaepxusanca . I1. I'aBpu-
JIOB, KOTOPBIN YTBEPKAJI, UTO «JIOTOBOP 3aKa3a (cT. 33 3akoHa)
OTHOCHTCS HE TOJIBKO K CO3[aHMIO MPOU3BEJICHUSI, HO U K Tiepe-
JaJe ero 3akazumky. Takas nepegaua 03HavaeT MpeoCTaBlIeHUe
3aKa3uuKy OMpe/ieIeHHOro Habopa aBTOPCKUX MpaBoMounii. bes
9TOTrO TMOCJIeTHETO HeJb3si TOBOPUTH 00 aBTOPCKOM JIOTOBOPE 3a-
Kaza: JIOrOBOP MPEBpAIAeTCs B JIOTOBOP MOMAPSAHOTO TUIA 00
W3rOTOBJICHUH MaTepHabHOM Belu» 7.

Takoe xe mHeHMe BbIcKa3biBal B. B. Kamunckuit: «IIpeame-
TOM aBTOPCKOTO JOTOBOpa 3aKa3a sIBJISIETCS pe3yJibTaT Oompese-
JIEHHOM TBOPYECKOM JIESITESTbHOCTH. . . [TOCKOJIbKY aBTOPCKHUU JI0-
rOBOP 3aKa3a OTHOCHUTCS, MPEeke BCero, K aBTOPCKUM JIOTOBO-
paM, ero mpeaMeToM OyIyT ¥ MUMYIIeCTBEHHBIE MpaBa Ha MPO-
u3BeqieHre. Eciu npeanonokuTh, 4to AJisl epeJadn aBTOPCKUX
MpaB HEOOXOAUMO 3aKJII0UYEHUE JIOTIOJTHUTEIHHOTO JIOr0BOpa TMo-
CJie CO3/IaHUsl MPOMU3BENIEHU s, TO UCUE3al0T OCHOBAHUS JIJIsI TO-
ro, YTOOBl HA3bIBaTh ABTOPCKUI JJOTOBOP 3aKa3a «aBTOPCKUM».
Takol JOroBop MpeBpaniaeTcsi B JOrOBOP MOAPSAHOTO TUTIA HA
CO3/IaHUE MPOU3BEACHUs» '8,

Bo3HuKaeT 3aKOHOMEpHBI BOIPOC: JIEUCTBUTEIBHO, KaKOW

16 Kaasmun B.O. WHTenmnekTyanbHast COOCTBEHHOCTh (MCKJTIOUMTENbHBIE ITpaBa). M.,
2000. C. 169.

. aepunoe D.11. KakuMm ObITh 3aKOHY 00 aBTOpCKOM rpaBe? // TTaTeHThI U JIMLIEH-
sum. 2001. Ne 10. C. 14.

'8 Kamuncruii B.B. Ilepenaya aBTOpCKUX IpaB 1O JOroBopy: Juc. ... KaHI. I0punl.
Hayk. M., 2006. C. 103-104.



CMBIC]T B JJOTOBOPE aBTOPCKOIO 3aKasa, [0 KOTOPOMY 3aKa3uM-
Ky NepefaeTcs NpOU3BeACHUE (Ha MaTEPUAJIbBHOM HOCUTEJIE), HO
IIPU 3TOM OH He MOJTyYaeT HUKAKWX MPaB Ha ero UCIoIb30BaHue ?

Kak cnipaBegymmBo nonaran B. B. Kamunckui, 1. 1 ct. 33 3a-
KOHa 00 aBTOPCKOM TpaBe AOJIKEH UMETh CIIEAYIONIYI0 peflak-
mio: «[lo aBTOpcKOMy IOroBOpYy 3aKa3a aBTOp OOSI3yeTcs Co-
3[aTh MPOU3BEICHUE B COOTBETCTBUU C YCJOBUSIMU JOrOBOpa U
NePEAATh KAK CaMO NPoU36eo0eHue, maxK U UMYULeCnmeeHHble npa-
6a, onpeoeneHHble CMOPOHAMU 8 002080pe, 3aKa3UUKY [KypCUB
MOH. — B.B.]»"°.

Tako¥ BBIBOI UM B CY/IeOHOM MpakTuke nojaepxkky. [To ma-
TepuaslaM OJIHOTO JIeJla, MEKAY U3/1aTeJIbCTBOM U (PU3NYECKUM
JIMIIOM (aBTOPOM) OBLIT 3aKJIIOUEH JJOTOBOP, IO YCIIOBHMSAM KOTO-
POro aBTOp 00SI3AJICS CO30amb NPouzeedeHue i nepedansv U3od-
menbCcmey UCKAIOUUMeNbHble NPasa Ha ero BOCIPOU3BEACHUE U
TUPaXUPOBaHKE C MPABOM PACIPOCTPAHEHHUSI.

[Ipesuguym BAC P® B nocranosnenuu ot 21 mronsa 2009 r.
Ne 2658/09 ormeTui, 4TO «OCOOEHHOCTH aBTOPCKOTO JOTOBOpa
3aKa3a OIpeJesIsIoTCs TeM, YTO OH 3aKJII0YaeTCsl B OTHOILIEHUN
NPOU3BENIEHNsI, KOTOPOE ellle He CYILECTBYEeT U OyleT CO3[AaHO
JMilb B niepcnekTuBe. [1oaToMy Hapsiay ¢ ycloBUeM O mpeamMe-
Te JOroBOpa — CO3/1aHUM OOYCIIOBJIEHHOTO MPOM3BENCHUS — CY-
IIECTBEHHBIM YCJIOBUEM JIOTOBOpa aBTOPCKOI'O 3aKasa SIBJISEeTCs
YCJIOBHME O TiepeAaye MPOU3BEIeHHS 3aKa3UMKy B YCJIOBJIEHHBIN
cpok». [Tpu aToM B ynomsinytom [ToctanoBiieHnr ObLIO OTMEYe-

19 Tam xe. C. 143.



HO, YTO «aBTOPCKMH JOTOBOP 3aKa3a Hapsly C YCJIOBUSMH, Ka-
CAIOIIMMUCS CO3/IaHKsI 0OYCIIOBIEHHOTO IOTOBOPOM IIPOU3BE/Ie-
HUS U IIEpe/Iavuy €ro 3aKa3YMKy B YCTAHOBJIEHHBIM CPOK, MOKET
coziepXkaTh U YCJIOBUS OTHOCUTEJIBHO JAAJIBHEUILETO UCTIONB30BA-
HUs CO3JaHHOIO IIPOM3BEICHUS. B 3THX LEsAX JOroBOp MOKET
IIpEeyCMaTpUBATh MPEAOCTABIEHUE 3aKa3UMKYy [1paBa UCIOIb30-
BaHUS 3TOrO IPOU3BEIEHUS B YCTAHOBJIEHHBIX JOIOBOPOM IIpe-
Jejiax».

B nrore Cyn, 0CHOBBIBasICb Ha TOM, 4YTO I10 YCJIOBUAM JIOTOBO-
pa aBTOp 00s13aJICs CO3JaTh IPOU3BEEHNE U IlepeaTh N3/1aTeb-
CTBY UCKJIIOUUTEJIbHBIE IIPAaBa HA €0 BOCIIPOU3BEACHUE U TUPA-
’KMPOBAHUE, IIPULLEII K BBIBOY, YTO «B PACCMATPUBAEMOM CIIy-
4ae 0OHOBPEeMEHHO C ABTOPCKKM JIOTOBOPOM 3aKa3a CTOPOHAMH
OBLJT 3aKJTI0YEH aBTOPCKUIA IOTOBOP Nepeaayn NCKITIOUMTEIbHBIX
IIPaB Ha UCHOJIb30BAHME NTPOU3BECHUS [KypcUB MOU. — B.B.]»,
IIPA 3TOM UMYIIECTBEHHBIE [IpaBa Ha UCIIOJIL30BaHUE IIPOU3BE-
JeHMs1 BO3HUKJIM Y OOIIECTBAa C MOMEHTA Mepeaur eMy aBTOPOM
CO3/IaHHOI'O IIPOU3BEAECHU Ha MAaTEPUAIbHOM HOCUTEIE.

Takum o6pazom, no MHeHuio Cyzia, aBTOPCKUI JOTOBOP 3aKa-
3a IOMUMO «COOCTBEHHbIX» CYIIECTBEHHBIX YCJIOBM (IO co3/1a-
HUIO IIPOU3BEACHUS) MOXKET COAEPKATh U CYIIECTBEHHBIE YCIIO-
BUsl aBTOPCKOI'O JIOT0BOPA.

Kaxk Bunum, B nepros JercTBrsi 3akoHa 00 aBTOPCKOM ITpaBe
BAC P® He nmesn TBepaoy MO3ULIMY 110 TOMY BOIIPOCY U 1aBaJl
pa3InyYHbIE pa3bsCHEHUS.

WTaK, U3 j1erajapHOro onpeseeHus J0ropopa aBTopCKoro 3a-



Kaza cJielyeT, YTO MPEeIMETOM JOroBopa SIBJSIIOTCA CO3[aHue
NPOM3BE/IEHNUS U Mepejiaya ero 3aka3uuky. B cBoio ouepenp, B
JOKTPUHE OBUIM TPE/ICTABJICHBI IBE OCHOBHbBIE TOUYKH 3PEHUS Ha
MpeJMET JOroBOpa:

1) coznaHue MpoM3BEIEHUS M Tepejiaya ero 3aKa3uuky Oe3
nepeaayu npasa ucnonb3osanusa npousseaeHus (C. I1. I'puma-
eB, B. [lorynses, JI. Makcumoga, P. III. Paxmarynuna);

2) co3aHue MPoU3BeIeHH U Nepeaya paBa ero UCIosb30-
Banus (B.O. Kansarun, 3.I1. I'aBpuios, B.B. Kamunckwii).

[ocne nmpuHATHSA U BCTYIUIEHUS B cuily yactu yetBeptor ['K
P®, B KOTOPOil HOPMBI, PEryIMPYIOIIKE TOTOBOPbI ABTOPCKOIO
3aKkasza, cogepxarcs B ct. 1288-1290, sicHoctu ¢ KBasMpuKaiu-
el JOroBopa aBTOPCKOTO 3aKa3a He MpUOaBUIIOC.

I'K P® Bbienser aBe pa3sHOBUAHOCTH IOTOBOPA 3aKasa: J10-
TOBOp aBTOPCKOroO 3aka3a (cT. 1288) u joroBop 3akasa Ha co3/a-
Hue npousseneHus (cr. 1296). Hecmorps Ha To 4to B 1. 5 CT.
1296 'K P® npsimo ykazaHo, YTO MpaBuia JAHHOW CTaThbU HE
PacIIpOCTPAHSIIOTCS Ha AOTOBOPbI, B KOTOPBIX MOAPSIAYUKOM (UC-
TIOJIHUTEJIEM) SIBJISIETCSA cam aBTOp npousseseHus (cr. 1288 I'K
P®), cyapl yacTo HEBEpHO KBATM(PULIMPYIOT JOTOBOP O CO31AHUU
MPOU3BEJCHUS 10 3aKa3y MEkAy IOpUINYECKUMU JIULaMu (CT.
1296 TK P®) kak mpaBOOTHOIIIEHUSI U3 IOTOBOPa aBTOPCKOTO
3akaza (ct. 1288 I'K P®D).

Tak, HanpuMmep, B OJHOM M3 [ieJl CyJ JOrOBOp Ha cO3[a-
HUE MPOrpaMMHOIO MPOAYKTA C Mepefayen 3aKa3uuKy HCKJIIO-
YUTEJIbHBIX MPAB HA €ro UCHOJIb30BAHUE, UCTIOTHUTENIEM B KO-



TOPOM SIBJISIJIOCH 10pUOUUEcKoe Auyo, KBATU(UIMPOBAI B Kaye-
CTBE JOTOBOpa aBTOPCKOT'O 3aKa3a (permenne ApOUTPaKHOTO Cy-
na Ynomyprckon Pecyonvku ot 16 gekadps 2011 r. o gemy Ne
A71-14293/2010).

OTtMume 10roBopa 3akas3a OT J0roBOpa aBTOPCKOTrO 3aKasa
COCTOUT B TOM, YTO MCIIOJIHUTEJIEM IO JIOTOBOPY 3aKa3a Ha CO-
3[aHKE MPOU3BEICHUSI SIBJISIETCS HE CaM aBTOp, a MHoe nio. Kak
IIPaBUJIO, CTOPOHAMM JOTOBOPA 3aKa3a Ha CO3[laHKE NPOU3BeEIE-
HUA ABJIAIOTCA I0PUJUYECKUE JIULIA.

Hcxona u3 onpeaeneHns AOroBopa aBTOPCKOIO 3akasa, Co-
nepxamerocs B1. 1 ct. 1288 I'K P® («Ilo noroBopy aBTOpcKoro
3aKa3a OjlHa CTOPOHA (aBTOP) 00sI3yeTcs Mo 3aKasy Jpyroi cro-
POHBI (3aKa34MKa) cO3/aTh OOYCJIOBJIEHHOE JI0OTOBOPOM IPOM3-
BeJ/IeHNE HayKH, JIMTepaTypbl WM UCKYCCTBA HA MaTepUaIbHOM
HOCUTEJIE WM B MHOU (popme. MarteprasbHblii HOCUTENb ITPOU3-
BeJ/IeHUs1 TIepeaeTcsl 3aKa3uuKy B COOCTBEHHOCTb, €CJIM COIJIa-
IIEHMEM CTOPOH HE IPEAyCMOTPEHA ero nepejiaya 3aka3uuky BO
BPEMEHHOE MOJIb30BAHUE» ), €0 MPEAMETOM SIBJISIIOTCS CO3/IaHKe
npousBeieHns >’ Ha MaTepraIbHOM HOCUTEINE U Miepeiada Mate-
PUAIBHOTO HOCUTEJS 3aKa3UMKY.

B coBpemMeHHOI I0pUINYECKOI JIMTepaType Mo BOIMPOCY CO-
JepKaHusl JOrOBOpa aBTOPCKOTO 3aKa3a HET €AMHOW MO3ULIUH,
TOYKM 3PEHUS UCClIeIoBaTeseld pa3inyaloTcs.

[To MHEHMIO psza aBTOPOB, MIPEJMETOM JIOIOBOpA aBTOPCKO-

20 IMyskr 1 cr. 1259 I'K P® conepxuT nepedeHs 00bEKTOB HHTEIUIEKTyaIbHON CO0-
CTBEHHOCTH, KOTOPbIE OTHOCATCS K IPOU3BE/ICHUSIM HAyKHU, JIUTEPATyPbl U UCKYCCTBA.



IO 3aKa3a SIBJISIIOTCS CO3/IaHMe MPOU3BEACHUS U MTPEIOCTaBICHIE
3aKa3UMKy MaTepUaIbHOTO HOCHTEJNsI C HUM B COOCTBEHHOCTb
(BpeMEHHOE TOJIb30BAHKE).

Tak, V. CuopriHa nuier, 4to JOroBOPOM aBTOPCKOTO 3aKa-
3a «3aKperuIseTCs UMb 00sI3aHHOCTh aBTOpa MepeaTh 3aKa3un-
Ky MaTepUaJIbHbI HOCUTEJh C IIPOU3BEICHUEM B COOCTBEHHOCTD
WIM BO BpEeMEHHOE TMOJIb30BaHUE», a MUMYIIIECTBEHHbIE MpaBa
OCTAIOTCS Y aBTOPA, €CJIM HeT CorialieHrsi 00 oopaTHoM 2!,

Mo muenwuto JI. [MoammonxuHa, mpeMeToM JOroBopa aBTop-
CKOTO 3aKa3a SIBJISIIOTCS CO3/IaHUE U Mepeiavya 3aKa3aHHOU MPo-
rpamMmbl 11t DBM 11s ucnons3oBaHus 2,

H. M. JlanuH, KpUTUYECKU OLIEHUBAs MOJIOKEHHUs CT. 1288
'K P®, nuiier o Tom, 4TO YCIOBUS O Tepeaye Wik 00 OT4yxk-
JICHUY TPaB Ha MPOU3BEACHUE 3aKA3UMKY SIBJISIOTCS (paKysibTa-
TUBHBIMU U, CJIeIOBATEIbHO, (DOPMAJIbHO 33]ja4a aBTOpa MOXKET
CBOJIUTHCS K CO3/IaHMIO MPOM3BENCHUS U MPENOCTABICHUIO 3a-
Ka3UMKYy MaTepUaIbHOTO HOCUTEJISI C HUM B COOCTBEHHOCTDb WU
BO BPEMEHHOE TOJIb30BaHKE .

E. MopryHoBa cuuTaert, 4to peJMeTOM JJOTOBOPa aBTOPCKO-

2 Cm: Cudopuna H. ABTOpPCKOE IIPABO B CUCTEME POCCUICKOTO M HEMELIKOT'O I1pa-
Ba // VIHTemneKTyasibHast COOCTBEHHOCTh. ABTOPCKOE MPaBO M CMeXHble IpaBa. 2011.
Ne 4. C. 69-70.

22 Cwm.: Hoowwbuxur JI. OcobeHHOCTH MPaBOBOM OXpaHbl Mporpamm it OBM B
Poccwuiickoit ®enepanuu // Tam xe. 2009. Ne 11. C. 10.

2 Cw.: Jlanun H. M. PerynupoBanue 10ropopa aBTOpCKOIo 3aKka3a B 3aKOHOZATENb-

crBe Poccum // VHTennekTyabHass COOCTBEHHOCTb. ABTOPCKOE MPAaBO M CMEXHBIE
npasa. 2011. Ne 3. C. 57.



T0 3aKa3a SABJISAETCs CO3[aHe KOHKPETHOrO ITPOM3BeICHHS 24,

A. 1. CagenbeB JOIMyCKaeT, 4YTO BOMPOCHI, CBS3aHHBIE C pac-
IIpeJesIeHEM TIpaB Ha CO3JIaHHBIM 10 JOTOBOPY aBTOPCKOI'O 3a-
Ka3a pe3yJibTaT, MOTYT BXOAUTh B KAUECTBE COCTABHOTO JIEMEH-
Ta B aBTOPCKHUI JIOTOBOP>.

C UBNOKEHHOU MO3UIMEN, OCHOBAaHHOW Ha OYKBAJILHOM TOJI-
koBaHuu cT. 1288 I'K P®, ciokHO cornmacutbes, MOCKONBKY B
9TOM CJlydae 3aKJII0YeHHe JOroBOpa aBTOPCKOIO 3aKas3a ISl 3a-
Ka34MKa He UMEET CMBICJIA: aBTOP 32 CYET CPEJICTB 3aKa3uMKa Co-
3[A€T MPOU3BENEHUE, ITPU TOM HUCKJIIOUUTEIBHOE MPABO OCTa-
€TCd Y HEro, a 3aKa3uuK MOJIyYaeT TOJIbKO MAaTepUasbHBIA HO-
cutenb. JIOBOJIBHO CTPaHHOE, Ha MO B3IVIs1[l, IPABOOTHOLIEHUE
BBITEKAET U3 PACCMATPUBAEMOIO JIOTOBOPA.

[onararo, 4TO Takas MO3ULMA POTUBOPEUYUT JEUCTBUTEIBHO-
CTH ¥l MOXET OBITh OCTIOPEHA Ha TOM OCHOBAaHHH, UTO MPaBOBast
1eJb CyObeKTOB JOroBOpa aBTOPCKOTO 3aKa3a 3aKJIiovyaeTcsl He
TOJIbKO B co3/ianuu npouseaeHus (cr. 1288 I'K P®) u nepena-
Ye ero 3aKka3zymKy Ha mMarepruasibHoM Hocutene (1. 1 cr. 1289 I'K
P®).

Kak BepHo ormeuvator H. ®epopenko u JI. Jlanay, xotsa atu
0O0BEKTHI M UMEIOT OIpe/Ie/IeHHbIN MaTepUaIbHBIA HOCUTEIh, «HO
SKOHOMHYECKasi IIEHHOCTh TMOCEIHUX cama 1o cebe He mpen-

2 ome: Mopeynosa E. [ToroBopbl B OTHOIIEHHH (hoTorpaduii Kak 0OHEKTOB aBTOP-
ckux mnpas // Tam xe. 2008. Ne 9. C. 7.

2 Cwm.: Casenves AU, JIumen3npoBaHye porpaMMHoro odecriedeHus B Poccrm:
3aKOHOIATENbCTBO U MpakThka. M.: Magorpornuk Meaua, 2012. C. 316.



CTaBJIsIeT JUIsl YYaCTHUKOB MMYILIECTBEHHBIX OTHOILEHWI TOM
HIEHHOCTH, paay 00JIaJaHusI KOTOPOW OHM BCTYTAIOT B TPaXkIaH-
CKO-TIPaBOBbIE OTHOIIEHUS. Be3yclIOBHYIO 1IEHHOCTh /17151 TAKOTO
JIMLIA MPE/ICTABIISIET UMEHHO IIPAaBO, BBIPAXKEHHOE B ONPEIESICH-
HoW (popme»2°,

W3 rpak1aHCKO-TIPaBOBOTO JIOTOBOPA BO3HUKAET 00s3aTelNb-
CTBO, B CHJIy KOTOPOI'O OJHO JIMIO (JOJKHUK) 00SI3aHO COBEp-
HIMTh B NOJIb3Y JPYroro Jjuia (Kpeauropa) ornpeaesieHHOe Jei-
CTBUE, KaK TO: Mepe/iaTh UMYIIECTBO, BBITIOJIHUTD PadOTy, OKa-
3aTh YCJIyTry, BHECTH BKJIaJ B COBMECTHYIO JIE€STEJIbHOCTD, YILJIa-
THUTh JICHBT U T. 1., TIUOO BO3JEPKATHCSA OT OMpeeIeHHOTO ek -
CTBUSI, 2 KPEAUTOP UMEET MPaBo TPeOOBATh OT IOJKHUKA UCTION-
HeHus ero oosizanHoctu (1. 1 cr. 307 'K PO).

[Mpoananm3upyem 0pUIMUYECKOe COepKaHne 00sS3aTeNIbCTBA,
KOTOpOe 00pa3yloT CyObeKTHBHBIE MpaBa M 00S3aHHOCTH, BO3-
HUKAIOLLIETO M3 JOrOBOpa aBTOPCKOIO 3aKasa.

3aganumcsi BOMPOCOM: B CHJTY OOsI3aTeNIbCTBA U3 JOTOBOPA
ABTOPCKOTO 3aKa3a 4TO COCTABJSIET COfIepKaHWe OOS3aHHOCTH
aBTOpA, T. €. KaKMe UMEHHO (hakmuueckue Oelicmeus aBTop 00s-
3aH COBEPUIMTBD B MOJIb3Y 3aka3unka? Ha nepBbiil B3I, UCXOAS
u3 cr. 1288 'K P®, BbImomHUTE paboTy M0 CO3/1aHUIO TIPOU3BE-
JeHUs U TiepeJaTh ero Ha MaTepuajibHOM HOCHUTEJIE 3aKa3UMKY C
niepenayeil npaBa COOCTBEHHOCTH (apeH/bl) HA HOCUTEb.

[louemy 3akoHOmaTeNb OIpENes MPEeIMET JI0roBOpa Kak

2 Dedopenko H., Jlanau JI. OcobeHHOCTH 000pOTa UMYIIECTBEHHBIX TipaB // Xo-
3stiictBO M mpaso. 2001. Ne 11. C. 15.



CO3/laHKe MPOM3BEJIEHUs] Ha MaTepUaJIbHOM HocuTese (B MHOM
(opme) 1 iepeavy 3aKa3UMKy MaTepUATIBHOTO HOCUTEJS (B COO-
CTBEHHOCTD WJIM apeH]1y) ¥ He yKa3aJl, 4YTO aBTOP 0OsI3aH HE TOJIb-
KO CO3/1aTh, HO U NEepeiaTh MPOU3BEIEHUE 3aKa3UUKY ?

HauHy ¢ noHATUSI «IIPOM3BEAECHUE, COAEPKAHNE KOTOPOro B
qactu yetBepToil [ K P® ne packpeito, HO M3 a03. 1 m. 1 cT. 1228
Konekca MoxeT OBbITh ClICIaH BBIBOJ, YTO MOJ HUM IOHUMAETCS
Pe3y/IbTaT MHTEJUIEKTYaIbHOM JIeATEIbHOCTH, T. €. caMo 1o cebe
MIPOU3BEJICHHE — 3TO MJICATbHBIN OOBEKT, BRIPAKEHHBIA B OOBEK-
TUBHOU (hopme?’, Be/Ib «IIpaBO UMEET AeJI0 TOJIBKO C OOBEKTHB-
HBIM MHPOM» 28,

Kak ormeuaer . A. BimsHer, 00beKTUBALIUSA 3HAHUA — ITO
Tpoliecc mpeBpallieHus1, TpaHcgopMaliiy 3HaHU s, HAXOISIIEero-
Cs1 B TOJIOBE UEJIOBEKa, MPECTABIISIIONIET0 COO0M HEUTO «CyOh-
EKTUBHOE», ITPUHAJIJIeKAIIee UCKTIOYUTESIBHO CYObEKTY, HHIM-
BUJIY, B HEUTO «OOBEKTUBHOE», CIIMBAIOIIEECs C KAKUM-TO MaTe-

" Ton 0GbeKTUBHOI ¢popmoii pousBeaeHNs TOHUMAETCS, B YaCTHOCTH, €r0 CYIIe-
CTBOBaHUE B YCTHOM (popMe, Oe3 3aKperieHrs Ha MaTepuaibHOM HocuTene. Tak, Kak
W3BECTHO, MHOTHE CTHXH, HalMcaHHble A. A. AXMaToBOi B TOIbl BOWHBI, HEe ObLTH 3a-
MIMCAHBI aBTOPOM U «XpaHWIMCh» B namsATu JI. K. YykoBckoii. [TosTomy Henb3s corna-
cuthes ¢ P. Mep3/mKrMHOH, CUUTAIOIIE, YTO pe3yJIbTaThl MHTEJUIEKTYaJIbHOM AesATelb-
HOCTH, BbIP2)KEHHbIE TIPH TIOMOIIIY KaKOr0-TMO0 MaTepUaIbHOTO HOCUTENISI BOBHE WH-
QIVBUJIA, SBJISIIOTCS MIEATbHBIM, HO OOBEKTHBU3MPOBAHHBIM TpeqMeToM (CM.: Mep3s-
sauxuna P. V1 cHOBa 00 MHTEIUICKTYaIbHOH COOCTBEHHOCTH U MHTEJUICKTYaJIbHBIX TTpa-
Bax // VIuTe ek TyabHast COOCTBEHHOCTh. ABTOPCKOE MTPABO M cMeXxHbIe mpasa. 2014.
Ne 1. C. 7).

3 Hlepwenesuu I'. @. YaeOHUK pyccKoro rpaxaaHckoro mpasa. T. 2. M., 1915. C.
73.



pUATBHBIM HOCUTENIeM (3BYK, Oymara u T. 1.)%.

Ncxonsa u3 atoro HopMma, copepxkamasics B 1. 4 cr. 129 I'K
P®, cornmacHo KOTOpOW pe3y/IbTaTbl MHTEJJIEKTYAJIbHOM AEATENb-
HOCTH, SIBJISIOIIUECS UAEATbHBIMU OObEKTAMH, HE MOT'YT OTUYX-
JaThCsl WM MHBIMU CIIOCOOAMH MEPEXOIUTh OT OHOTO JIMIA K
JpyroMy, U He MO3BOJIMJIA 3aKOHOMATENIO yKa3aTh B ONpeaese-
HUM JOrOBOpa aBTOPCKOIO 3aKa3a, YTO 3aKa3uMKy IepeaaeTcs
NpoU3BeIeHNE: UJEaIbHbIi OOBEKT — cama TBOPUYECKAs] MBICITb
(oOpas, uges).

Ilepeaars MOKHO UCKJIIOUMTEIBHOE IPABO, KOTOPOE SABJISAETCS
MMYIIECTBEHHBIM [TPABOM U, CJIEIOBATENIBHO, ITPEIMETOM I'PaXK-
AaHckoro oboporta®. Takke marepuanbHble HOCUTENHU, B KOTO-
PbIX BBIPakEHbI IPOU3BEACHNU S, MOTYT OTUYKAAThCs UJIM MIHBIMU
croco0aMu MepexoauTh OT OAHOTO JUIia K Apyromy (1. 4 ct. 129
'K P®D).

B a63. 2 m. 1 cr. 1288 'K P® o0 mepenaue opurvHana uiu
9K3EMIUIAPA IPOU3BEAECHUS PEUN HE UJET, TAK KaK HE TOBOPUTCS
0 nepenayde (OTUykICHUH) MaTEPUAJILBHOTO HOCUTENS, B KOTOPOM
BBIPAKEHO MIPOU3BEICHNE.

[TpeacraBnsercs, 4To yTBEpKAEHUE O TOM, YTO IPEAMETOM
JOrOBOpa aBTOPCKOTO 3aKa3a BJISETCS TOJIBKO Iepesiaya Mpasa
COOCTBEHHOCTH (apeH/Ibl) Ha MaTepHaIbHBII HOCUTEIh C CO3/IaH-

2 Cm.: Bauzney H. A. TIpaBo UHTEJUIEKTYaIbHOM coOOCTBeHHOCTH B Poccuiickoi ®e-
Jiepalii: TeOPETUKO-TIPaBOBOe uccienoBanue: [Iuc. ... JOKT. opun. Hayk. M., 2003.
C.92.

39 Cm.: Makoscxkuii A.J1. O KogugUKaluy rpaxaanckoro mnpasa (1922-2006). M.:
Craryr, 2010. C. 591.



HBIM IIPOM3BEICHNEM, SIBJISIETCSI HEBEPHBIM.

Tem He MeHee Takyl0 CUTYALMIO AOIYCKaeT, Harnpumep, E.
MopryHoBa, yTBepKJafoIas, 4To ecjiv JOroBOp aBTOPCKOTO 3a-
Ka3a He MpeaycMaTpuBaeT HU OTUYKACHUS WCKITIOUMTETLHOTO
IpaBa Ha MPOM3BE/ICHUE, HU MPEOCTaBICHUsI TIpaBa MCIOIb30-
BaHMS 3aKa34MKY, TO K 3aKa34MKY IMEPEXOIUT TOJIHKO MTPABO COO-
CTBEHHOCTH Ha MaTepPUaJIbHbIII HOCUTENb, B KOTOPOM BOILIOIIIE-
HO Tpou3BeeHue>! .

JI. B. CopoknHa NMILET, YTO MPY UCIIOJTHEHUM JOTOBOPA aB-
TOPCKOT'0 3aKa3a Mpu fepegaue UMYIIECTBEHHBIX IPaB Ha IK3eM-
TUISIP CO3/IaHHOTO MPOU3BEICHUS Tiepeiadl UCKITIOUUTETBHOTO
MpaBa WM TpaBa KMCIOJIb30BAHUS MPOU3BEICHNUS MOXKET U He
MPOM30MTH. Y aBTOpa B CUJTy 3aKOHA HE BO3HUKAET 00SI3aHHOCTU
nepeAarh MnpaBa Ha UCTOb30BAHUE CO3JAHHOTO MPOU3BEICHMUS
3aKa34YuKYy, TAKHE YCIOBHS JIOJDKHBI ObITh 3aKPEIICHbI B CAMOM
JoroBope. B utore oHa 3akJTIiouaeT, 4To «3aka3uuK MOXET 0071a-
JIaTh IPOM3BECHUEM, HO HE NMETh IpaBa €ro UCIoJIb30BaTh» *2.

[lo Bcell BUIUMOCTH, MPUBEIEHHOE MHEHUE SIBJISIETCS CIe-
crBueM 1oro, uto JI. B. Copokuna Bcien 3a M. CunopuHoi BooO-
I1Ie CYMTAET, YTO «aBTOPCKOE MPABO B OOJIbIIIEH CTETNIeHN HAIPaB-
JIEHO Ha PeryJIMPOBaHKE OTHOIIEHUI MEKIy aBTOPOM U €r0 TPo-
U3BEIeHUEM» 33, ¢ YeM, KOHEUHO, COIVIACUTHCS HEBO3MOXKHO,

3 Cm: Mopeyrosa E. Yka3z. cou. C. 7.

32 Copoxuna JI.B. OTrpaHu4eHUe JOroBOpa aBTOPCKOIO 3aKa3a OT CMEKHBIX JOrO-
BopoB // Poccuiickuii lopuaudeckuii xypHai. 2008. Ne 5. C. 203.

33 Cuoopuna . Yxa3z. cou. C. 70.



B. A. XoxJIOB mojaraer, 4ro IOMyUICHHE 3aKOHOAATEJIEM
BO3MOKHOCTH TOTO, YTO aKTa PACIOPSKEHUA UCKIIIOUUATETIbHBIM
IPaBOM Ha IPOU3BEACHUE B JOTOBOPE aBTOPCKOIO 3aKa3a MOKET
U He ObITb, HE sIBJISIETCS OIIMOKOM 3aKOHOATEes1, TAK KaK CKopee
BCEro MOCJIEAHUN KaK pa3 v UCXOIWJ U3 TOTO, YTO uHmepec 3a-
Ka3uuKa cocmoum  Camom ¢gpaxme NOSIBJICHUS IPOU3BEICHUS ».

H. B. lllep6ak Takxke cuuTaer, 4TO B JOTOBOPE aBTOPCKOTO
3aKa3a «MOXeET OBbITh MPEeTYCMOTPEHO OmuydtcoeHue 3aKa3UMKy
VICKJIIOUMTEJIBHOTO TPaBa Ha MPOU3BEJEHUE. .. WU NPEIOCTaB-
JIEHVE 3aKA3YMKY ITpaBa UCIIOJIb30BAHUSA ITOTO IPOU3BEICHHUS B
YCTaHOBJIEHHBIX JIOTOBOPOM TIpeesiax» *°.

Ecnu cornacuTses ¢ TaKuM B3IIAIOM, TO TPYIHO IOHATH, 3a-
yeM BOOOIIIE 3aKa34MK 3aKJII0YaeT JOrOBOP aBTOPCKOTO 3aKasa.
Bo3MO)kHO, TOXE TOJBKO M3 OIHOIO XPUCTUAHCKOTO YEJIOBEKO-
JoOUsI, KaK yBepsul BceX UMYKMKOB, KOT/Ia MOKyNajl MEPTBBIE Y-
111178

3* Kax, Hanpumep, mogdepkuBai E. H. TpyOelkoi, «iopiuaundeckre OTHOIIEHHS eCTh
BOOOIIIE W/eabHBIC OTHOIIEHHU MEKIY JIMIaMu. [1paBo COOCTBEHHOCTH, HAIIpUMep,
He eCTb (pu3nUecKoe B3anMOJIEHCTBHE MEX/Ly JIMLIOM U BEIIBIO. . . IPEACTABIISET COOOH
MBICIIIMOE HJeaIbHOE OTHOIIEHHE MeX Iy MHOH 1 IPOYMMH JIMLIAMH, KOTOPbIE JTOMK-
HBI yBakaTh Moe 1paBo. To ke camoe cielyer ckazarb 1 000 Bcex BOOOLIE TPaBooOT-
HommeHusix» (Tpybeuroi E.H. unmkionenus npasa. CI16., 1998. C. 174).

35 Cm.: Xoxaoe B.A. JloroBop aBTOPCKOro 3aKasa B IpaxJaHckoM npase Poccuu //
Kypnan poccuiickoro npasa. 2011. Ne 4.

36 poceniickoe rpaxjaaHckoe rpaso: YueOHuk. B 2 1. T. II: O6s3aTenbcTBeHHOE mpa-
Bo / OtB. pen. E. A. Cyxanos. C. 564 (aBrop rmassl — H.B. l]epbak).

37 Cm.: T'ozons H.B. Meptssie gyt / I'ozonw H.B. CoOpaHue XynoXeCTBEHHBIX IIPO-
usBegeHuid. B 5 1. T. 5. M.: U3n-Bo Akanemun nayk CCCP, 1960. C. 77.



Kak BepHo ormeuaer C. 0. ®dununnosa, «B pe3ynbrare uc-
NOAHEHUSI 002080PHO20 00S13GMENLCMEA TOTKHBI OBITH YIOBIIE-
TBOPEHBI MOTPEOHOCTH CYOBEKTOB IoroBopa» *. He monaraior xe
YIIOMSIHYTbIE aBTOPBI BCEPbE3, UTO BECh MHTEPEC 3aKa3UMKa 3a-
KJIIOUAETCS B MOJIYYEHUU OJHOTO TOJbKO MATEPUATIbHOIO HOCH-
TeJIsl IPOM3BEICHNS] M UTO TAKMM HCTIOJTHEHUEM 00sI3aTeNTbCTBA
3aKa34uK JOJIKEH ObITh YIOBJIETBOPEH?

Ooparry BHUMaHue Ha MHEeHue M. B. ['oprioHa, KOTopbIii cum-
TaeT, YTO «CYHIECTBEHHBIM OTJIMYMEM [1J151 AaBTOPCKUX IPaB sIBJIsI-
€TCs TO, YTO JEATEJIBHOCTh aBTOPA HE CBOAUTCA K CO3JaHMIO Ma-
TepPUAILHOTO 00BEKTa, MepelaBaeMoro 3ateM HHOMY Jiviry. [e-
SATEJIbHOCTh aBTOpA MPUBOIAUT K CO3/IAHUIO KYJIbTYPHOM LIEHHO-
CTHU, 110 MIOBOJY KOTOPOH y aBTOpa BO3HUKAIOT UMYILIECTBEHHbIE
¥ JIMYHbIE TIpaBa»>°.

[lonararo, 4TO HET HUKAKOTO COMHEHHMS B TOM, 4YTO XOTS
MIPOU3BEJEHNUS U UMEIOT OIPEJEJIEHHbI MaTepuajibHblii HOCH-
TeJb, «HO SKOHOMMYECKas IIEHHOCTh MOCIEeTHUX cama 1o cebe
HE MIPEJCTABIIAET 1J11 YYACTHUKOB UMYIIECTBEHHBIX OTHOLIEHNN
TO IIEHHOCTH, paJii 00JIaJaHusI KOTOPOW OHU BCTYMAIOT B Ipak-
JAHCKO-TIPAaBOBbIE OTHOIIEHUs1. Be3yciioBHYI0 IEHHOCTD 1S Ta-
KOro JIMIIA MPEeACTaBIIsIeT UMEHHO MPaBO, BbIPAXKEHHOE B OIpe-
neneHHoun opme» O,

38 @uaunnosa C.I0. Hesicrble YCJIOBUSI TOPrOBBIX JJOrOBOPOB // 3aKOHOATEIHCTRO.
2015. Ne 4. C. 20.

¥ r opoon M.B. Coetckoe aBTopckoe npaso. M.: I'ociopuspar, 1955. C. 16.
40 Dedoperko H., Jlanau JI. Ykas. cou. C. 15.



Haxe nomyckas, yto B a03. 2 1. 1 cr. 1288 'K P® peus uner
o mepenaye (B COOCTBEHHOCTb WJIM apeH/ly) MaTepHaIbHOTO HO-
CUTENS, B KOTOPOM BBIPaXXEHO MPOU3BEACHUE, T. €. O Nepejayde
opuzuHana (dK3emMnaapa) npou3eeoeHust , U B ITOM Cllydae 3aKas3-
YHK, TIOJIyYMB B COOCTBEHHOCTh OPUTHHAJ (SK3EMILISIP) MPOU3-
BEJIEHUS, He Oydem 006nadamv nPaGaAMU HA €20 UCNONb30BAHUE ,
€CJIM B JOrOBOPE aBTOPCKOI'0 3aKa3a OHU He OyAdyT ONpe/iesIeHB.

Kak ormeuai emie I'. @. IllepiieHeBrnd, «0TuyKIEHUE XYI0K-
HUKOM XYJ0KE€CTBEHHOI'O IMPOU3BE/ICHUSI HE IEPEHOCUT Ha MIPU-
oOpeTaresist aBTOPCKOE MPaBO Ha TO MPOM3BEJCHUE» 1.

W1 yem TOrga AOroBOp aBTOPCKOTO 3aKas3a OyleT OTIMYaThCs
OT JIOrOBOpa KYIUIU-IIPOaXH dK3eMIuisipa npoussenenus? Io-
Jaraio, 9Yto HUYeM, Bejlb COolepKaHheM OOsI3aHHOCTH aBTOpa W
NIOCTaBIMKA OyAET SIBISTHCS Mepefadya MaTepralbHbIX OOBEK-
TOB (Belllel) B COOCTBEHHOCTh 3aKa34YMKYy (TOKYMaTesi), ¢ TeM
TOJIBKO OTJIMYMEM, YTO CTOPOHOW AOrOBOpa aBTOPCKOTO 3aKas3a
Bcera OyJIeT UMEHHO aBTOpP MPOU3BE/ICHMUS.

[IpuBeny B KauecTBe MpUMEpPA CIEAYIOIIYIO CUTYalHIO: IOITY-
CTHM, YTO CTaTbsl OblJIa 3aKa3aHa >KypHAJIOM; MOCJIe HAITMCAaHUS
¥ TIepelauy CTaThu (Kak OObIYHO B JIEKTPOHHOM BUJIE) KypHATY
OHA MOXET ObITh OIMyOJIMKOBAaHA TOJIBKO B TOM Cly4ae, €CJIN aB-
TOp TPEIOCTABUT KypHATYy HEOOXOIMUMbIE TpaBoMOuHs (TipaBa
Ha MCIIOIb30BaHKe). beccropHo, 4To MMYIECTBEHHbIM UHTEPEC
KypHauia (3aKa3uyMKa) 3aKJII0UAeTCs HEe B HAMCAHUM CTAaTbU aB-

M Llepwenesuu I'. B. YaeOHUK pyccKoro rpaxaaHckoro mpasa. T. 1. M., 1914. C.
448.



TOpPOM, a B MOJIyYEHUU OT HETo MpaB HA TUPAXUPOBAHUE U pac-
IIPOCTPAaHEHKE CTaThU (B COCTABE KypHAa).

WTak, Ha MO B3IVIS]], HE BBI3bIBAET COMHEHUM, YTO UHTEPEC
3aKa34yMKa He MOXKET 3aKJII0UaThCsl TOJILKO B OTHOM (PAKTe CO3/1a-
HUS IPOU3BENICHUS] U TIOTyYEHHST MAaTEPUAIBHOTO HOCUTENS Oe3
IIPEJOCTABJIEHN A UMYIIECTBEHHOIO ITPaBa Ha ITPOU3BEICHHE, IT0-
CKOJIbKY «MMEHHO B HEM BbIpa)k€Ha MMYILECTBEHHAsl LIECHHOCTh
OXPaHOCIIOCOOHOTO pe3yJbTaTa» 2,

910 MHeHue paznensier A. dananeeB, KOTOPbIA CUUTAET, YTO
«CYyIIECTBOBAHUE JIOTOBOPA aBTOPCKOrO 3aKa3a, OrpaHu4YMBalo-
IErocs TOJbKO CO3JAHUEM PE3y/bTaTa MHTEJUIEKTYaIbHOU Jiesl-
TEJIbHOCTU — IPOM3BEJCHUS HA MaTEpPUAIbHOM HOCUTEJIE — U T1e-
penaydeit Co31aHHOrO MaTepUaIbHOIO HOCUTEJISI IPOU3BEICHUS —
ety (1. 1 ct. 1291 'K P®), uckimoueHo»*3.

AmnanornyHon nosuuuu npuaepxusaercas H. M. Jlanun,
npeniarast BHectd B cT. 1288 'K P® yrouyHenue o Ttom, 4tO
JIOTOBOP aBTOPCKOTO 3aKa3a JIOJKEH B 00s3aTeJIbHOM MOpSI/IKe
IpelycCMaTpuBaTh YCJIOBHE MO0 O BO3MOKHOCTH OTUYKICHUS
MCKJTIOYMTETHHOTO TIpaBa Ha MPOU3BENIeHre, TMOO O BO3MOKHO-
CTU IPEJOCTaBJIEHUS 3aKa34YMKY IpaBa UCIOJIb30BAHUS TTPOU3-

2 Cwm.: KommenTapuii k yactu yerBeproi I paxxaanckoro konekca Poccuiickoii ®e-
nepauwu / Ion pea. A. JI. Makosckoro; Micenen. nentp vacr. npasa. M.: Craryr, 2008;
I'paxnanckoe rpaBo coBpemenHoi Poccun / Coct. O. M. Kosbips, A. JI. MakoBCKHUI.
M.: Craryt, 2008. C. 134.

B Dananees A. CyTb moropopa aBTOpcKOro 3akasa no I'paxgaHckomy kogekcy //

WHTe/ekTyansHast COOCTBEHHOCTb. ABTOpPCKOE IIPaBO U cMeskHBIe rpasa. 2011. Ne 1.
C. 19.



BEICHUSI B YCTAHOBJIEHHBIX JOTOBOPOM aBTOPCKOIO 3aKa3a Ipe-
aenax*,

OOpariry BHUMaHUe Ha AeUHUIIMIO TIOHSATHSI JOTOBOPA, JIaH-
Hyio [l. 1. Meiiepom, KOTOpBIN OMPEEsisii ero Kak «corjialieHue
JBYX WJTM HECKOJIBKMX JIM1I, KOTOPOE MOPOKAAET IIPABO HA UYKOE
JeVCTBYE, UMEIOIIee UMYITIECTBEHHBIN UHTEpeCc»+, T. e. «00s13a-
TEJILCTBO JOJIKHO OblMb NOAE3HO ONsl Kpeoumopa |KypcuB MOM. —
B.B.]»%,

Horyctum, ucxost u3 OykBaibHOro cMbicia ct. 1288 'K P,
YTO JOTOBOP ABTOPCKOIO 3aKa3a HAJENseT 3aKa3yMKa TOJIbKO
MPaBOM Ha MOJTyUYEHUE JIUIIIb MAaTEPUATILBHOIO HOCUTEJS U UTO B
9TOM M 3aKJII0YaeTCsl BECh €r0 UMYIeCTBEHHbIN nHTepec. Ho u3
MPebIAYIIMX CYKASHUH CIIE1yeT, YTO UMYIIIECTBEHHbII MHTEPEC
3aKa34MKa HE MOKET 3aKJII04aThes B 3TOM. Crie10BaTeIbHO, U
JIOTOBOP aBTOPCKOIO 3aKa3a MOPOXK/IAeT y 3aKa3uvKa MpaBa Ha
WHblE, KPOME yKa3aHHBIX B MPEAMETE JI0r0BOPA, JEUCTBUS aB-
TOpa, WK CaMOro JOroBopa, pa3 OTCYTCTBYET MMYILECTBEHHBIN
MHTEPEC, KAK COMVIAIICHUS HET.

Yro ke Toraa JA0MKEH MOMYUYUTh 3aKa34MK B pe3ysibTare Uc-
MIOJIHEHU I JOTOBOpAa aBTOPCKOTO 3aKa3a, B YeEM MpaBoBasi LeJb
CYOBEKTOB 3TOTO JJOTOBOPA, T. €. YTO COCTABJISIET TOT «MBICIIH-
MBI [IPABOBOY PE3YJIbTaT, K KOTOPOMY JIULIO CTPEMUTCS U KOTO-

M Cwm.: Jlanun H. M. PerynupoBanue oropopa aBTOPCKOro 3akasa B 3aKOHO/ATE b~
crBe Poccuu. C. 57-58.

45 Meiiep /1. 1. Pycckoe rpaxaaHckoe npaso. B 2 u. M.: Craryt, 2000. C. 497.

* Puaunnosa C.10. Hesicubie yCII0BHSI TOProBbIxX 10oropopos. C. 20.



Pblii, IO €r0 MHEHUIO, TOJKEH MTPUBECTH K YIOBJIETBOPEHUIO €TI0
noTpeOHOCTI» 747

[Tynkr 2 cr. 1288 I'K P® copepkuT HOpMY O TOM, UYTO «JI0-
TOBOPOM aBTOPCKOTO 3aKa3a Modcen Oblmb MPEAYCMOTPEHO OT-
YyKJEHUE 3aKa3YMKYy HCKJIIOUUTEIbHOTO MpaBa Ha MpOU3BeEe-
HIE, KOTOPOE TOJKHO OBITh CO3[]aHO aBTOPOM, WJTH TIPEIOCTaB-
JIEHUE 3aKa34MKY TMpaBa MCMOIb30BAHMSI 3TOTO MTPOU3BEICHHS B
YCTaHOBJIEHHBIX JIOTOBOPOM ITpeesiax [KypcuB MOu. — B.B.]».

N3 yka3aHHOI HOPMBI MOKHO CAEJIATh BBIBOJI, UTO JOTOBOPOM
ABTOPCKOT'O 3aKa3a MOXET ObITh HE MPETyCMOTPEHO HU OTUYXK-
JIEHWE UCKJII0YMTESIbHOTO MTpaBa, HU MPeIOCTaBIeHUEe MpaBa UC-
N0JIb30BAHU S IPOU3BE/ICHUS.

B cBs3u ¢ aTuMm Henb3s nopaepxkarh A. dananeeBa, KOTOPbINA
cumraer, 4to u3 cr. 1288 I'K PP u cmbicia 1oroBopa aBTOpPCKO-
IO 3aKa3a CJeLyeT, YTO €CJIM €r0 CTOPOHBI HE YCTAaHOBWIIA MHOE,
TO oO1ee MpaBuIIo a03. 2 1. 1 Ha3BaHHOI CTaThy (Mepeiaya Ma-
TepUAJIbHOTO HOCUTEJTsI POU3BEACHUS B COOCTBEHHOCTD) TIO/Ipa-
3yMeBaeT Nepeaavy NCKII0UYMTEILHOTO MTPpaBa B MOJTHOM 00beMe,
B TO BpeMs Kak CIELMAJIbHOE COMIAIIEHUE O Nepeaaye HOCUTe-
JIs IPOU3BEJICHNI BO BPEMEHHOE MOJIb30BAaHUE MOJPA3yMEBAET
MpeJOCTaB/IEHNE MPaBa UCIOIb30BAHUsI IIPOM3BEACHHUS B OIpe-
JeJICHHBIX TIpefienax™s,

Takoii BBIBOJI HE CJIEIyET U HE MOXET CJIEAOBATh U3 CT. 1288

4 Duaunnosa C.I0. VHCTpyMeHTAIBHBIH MOIXOA B HayKe JacTHoro mpasa: Jluc.
... JIOKT. 1opufl. Hayk. M., 2014. C. 103.

* Cm.: Pananees A. Yxas. cou. C. 20.



'K P®, Benp 00beM IIpaB Ha MaTepUaIbHBIA HOCUTEIh HE MOKET
OTpeesIATh 00bEM UMYIIECTBEHHBIX MTPABOMOYUI HA TIPOU3BE-
JeHue y 3akazuuka (m. 1, 2 cr. 1227 I'K P®). A eciu npousse-
JEHUE «IIEPEAAETCS» 3aKa3YMKY B JEKTPOHHOM BHJIE, TO B 3TOM
cllyyae KakMMHM [paBaMH HaJess1eTCsl 3aKa3uuK ?

M3BECTHO, YTO TOJBKO B OTHOLIEHUM OIHOTO MPOU3BEICHUS
— nporpammbl 111 DBM 3akoHOAATEN b YCTAHOBWII, YTO JIUIIO,
IIPaBOMEPHO BJIA/IEIONIEe SK3EMIUISIPOM IMPOrpaMMBbl, BIIpaBe 0e3
pazpelieHHs aBTopa (mpaBooOaaTesist) U 0e3 BHIILIATHI JOMOJ-
HUTEJIbHOTO BO3HArPaKICHUS UCIIOJIb30BaTh IPOrpaMMy B Mpe-
Jiesiax, yCTaHOBJEHHbIX 3aKOHOM (1. 1 cT. 1280 I'K PD).

3akoHOaaTelNb, KaK yke ObUIO OTMEUYEHO, YKa3al Ha HeoOXo-
JUMOCTb NEpeauu TOJbKO MaTepUaIbHOIO HOCUTEIS JIUIIIb IO
TOU PUYHHE, YTO MPOU3BEICHUE KaK UeaTbHBIN 00BEKT HE MO-
KET ObITh (PUBMUYECKU TTEPEIaHO.

[lonarato, 4T0 U3 CUCTEMHOIrO TOJKOBAHWSI HOpPM, COAEpkKa-
IMUXCs He TOJIbKO B 1. 2—4 ¢T. 1288, Hou B m. 1 c1. 1229, 11. 1 CT.
1233 I'K P®, MO:xHO caenaTh BBIBOI O TOM, YTO JOTOBOPOM aB-
TOPCKOT'0 3aKa3a 00AX4CHO Oblmb TIPETYCMOTPEHO WM Omuydicoe-
HUe 3aKA34UKY UCKAIOUUMENbHO20 NPAsa , NI NPedoCmAasNeHUe
3aKa34UKy Npasea UCNONb308aHUS NPOUBEOEHUS .

BosHukaer Bompoc: B Kako MOMEHT Y CYOBEKTOB JIOTOBO-
pa aBTOPCKOTrO 3aKa3a BOZHUKAET UCKJIIOUUTENILHOE IIPABO HA CO-
3[JaHHOE MPOU3BeAeHUE?

CoryiacHO UMNIEpaTUBHON HOpPMeE, colepxallencs B M. 3 CT.
1228 I'K P®, uck/mounTenbHOe paBo Ha Pe3y/IbTaT UHTEIICK-



TYaJIbHOM JIEATEIbHOCTH, CO3[aHHbIA TBOPYECKUM TPYIIOM, TEP-
BOHAYaJIbHO BO3HMKAET y ero apropa. Kak momuepkuBan B. A.
Jlo30p1eB, «nepBOHAYAJILHOE MPABO, UMEIOIIee BCErAa JIMYHbINA
XapakTep, BO3HUKAET TOJIKO Y aBTopa» +.

ABTOp BIpaBe UCIOIb30BaTh IPOU3BEJEHUE IO CBOEMY
YCMOTPEHHIO JIIOOBIM HE MPOTUBOPEYAIIMM 3aKOHY CIIOCOOOM
Y PAaCHoOpsKaThCS UCKJIIOUMTENIbHBIM IIPAaBOM Ha ITPOU3BECHMUE.
Jlpyrue nuiia He MOTYT UCTIONIb30BaTh MPOU3BeAeHUe Oe3 coria-
cHsl TpaBooOIaaaTessl, 32 UCKJIIOUEHUEM CIIyvaeB, MPelyCMOT-
pensblx ['K P® (m. 1 cr. 1229 Kopnekca).

Takum 00pa3oM, 3aKa34MK, SBJISIONIMICS CTOPOHOM JIOrOBO-
pa aBTOPCKOTO 3aKa3a, MOJIyYuB OT aBTOPa CO3JaHHOE UM ITPOU3-
BeJIeHMe Ha MaTepuaIbHOM HOCUTese, He OyleT BIIpaBe ero uc-
HOJIb30BaTh O€3 COracus aBTopa.

B cBoI0 ouepesnp, coryiacue aBTopa MOKET OBbITh IOTyYeHO ITy-
TEM PacHoOpsKEHUSI UM MCKJIIOUMTEbHBIM [IPAaBOM Ha IIPOM3Be-
npenue (m. 1 cr. 1229 I'K P®), kak npaBuiio, IyTeM €ro OT4yx-
JEHHS TI0 JOTOBOPY APYTOMY JIMITY (JOrOBOp OO0 OTUYKICHUU
VCKJTIOYUTENIBHOTO TIpaBa) WM MPEJOCTABIEHNUS IPYTOMY JIULLY
IIpaBa UCIOJIb30BAaHUSI COOTBETCTBYIOUIMX PE3YJbTATOB MHTEJ-
JIEKTYaJIbHON JESTeIbHOCTU B YCTAHOBJIEHHBIX JJOTOBOPOM IIpe-
Jenax (JMueH3MoHHbIN 1oropop) (m. 1 cr. 1233 I'K P®D).

Kak ormeuan B. A. Jlo3opueB, «mpaBa OT aBTOpa MEPEXOAAT
TOJIBKO IO IOTOBOPY (C YYETOM JIOTOBOPHOU MPUPO/bI OTHOIIIE-

49 Jlozopyes B.A. TBOpUecKuii pe3yabTaT: cUcTeMa npaBoodnanateneii // BectHuk
BAC P®. 2002. Ne 11. C. 93.



HUH, BBIPAXKAEMBIX AUCIIO3UTUBHBIMU HOPMaMM) WX B CUJTY Ha-
caenoBaHusI» 0,

Takum 00pa3oM, 3aKa34MK MOXET W JIOJDKEH TOJYYUTh WA
IIPABOMOYMSI HA UCTIONIb30BaHKUE CO3JAHHOIO aBTOPOM IIPOM3BE-
JEHU s, UM UCKITIOUUTEIIbHOE MPaBO Ha HETrO TOJIBKO MO JOr0BO-
Py C aBTOPOM, ¥ UMEHHO I10 JIOTOBOPY aBTOPCKOrO 3aKasa.

O 3aKJI04€eHUM CTOPOHAMHU €II€ OIHOTO JIOTOBOPA MOCIIE CO-
3[aHUS IPOU3BEACHUS Ul Mepejaur 3aKa3urMKy UMYILECTBEH-
HBIX MPaB HE MOXET OBbITh PEUYH, TIOTOMY UTO JOTOBOP aBTOPCKO-
IO 3aKa3a He SIBJIETCA MPEABAPUTEIBHBIM JOTOBOPOM U U3 HETO
HE BBITEKAeT 00s13aTeJIbCTBO CTOPOH 3aKJIIOUYKThH B OYIyILEM JI0-
rOBOp 00 OTYY:K/AEHUM TPaBa WU JIMIEH3UOHHBIN JIOTOBOP.

BaxHbIM sIBJISIETCSI BOIIPOC: IOTOBOP aBTOPCKOTO 3aKa3a — 3TO
OJIMH W3 BUJIOB I'PaXkIAHCKO-IIPABOBBIX JOTOBOPOB MJIM CAMOCTO-
sTeJIbHbI JoroBOp? TonbiTaeMcst BBISICHUTD €0 I0PUAUYECKYIO
(TpaBOBYI0) TPUPOAY.

BONBIIMHCTBO aBTOPOB yMOTPEONSIIOT TOHSTHE «IOpHITYIe-
cKas (mpaBoBasi) MpUpoOAa AOTOBOPa» IPU BBISICHEHUM BOIPO-
ca O TOM, K KakoMy Bujy (TUIly) MOMMEHOBAHHBIX B 3aKOHO-
JaTeIbCTBE JOTOBOPOB OTHOCHUTCSI Ta WJIM MHAs MPaBOBas KOH-
crpykius. Tak, B.B. BurpsiHckuil nuiier, 4To paccyxJeHusi O
IIPABOBOU MTPUPOJE JOrOBOPA MPEATIONAraloT «OIPEIEICHUE Me-
CTa JIaHHOTO JIOTOBOPA B CUCTEME I'PakJaHCKO-TIPABOBBIX 005132~
TEJbCTB»!.

30 Tam xe.

51 Bpazunckuii M.H., Bumpsinckuii B.B. loroBopHoe nipaBo. Kuura Bropas: [Joro-



J171s1 TOro 4TOOBI OIPEAEIUTH MECTO IOTOBOPA aBTOPCKOI'O 3a-
Ka3a B CUCTEMe JJOTOBOPOB B I'PaXaHCKOM TIpaBe, T. €. YCTaHO-
BUTH BHJ] JJOTOBOPA U OMPEI/IUTh COOTBETCTBYIOIIEE ITPABOBOE
peryJrMpoBaHue, HyX)HO PacCKphITh COIEPKaHKE TIpeMeTa JJ0ro-
BOpa, TOUHEe, CofiepKaHNe BO3HUKAIOIIErO M3 JI0roBOpa MpaBo-
OTHOIIEHU S>>

BOpHI 0 Nepefave umymiectsa. M.: Craryt, 2000. C. 608-6009.

52 Cm.: Benos B.A. HoBble nMeHa B POCCHUIICKO HayKe BekcesbHoro mpasa // Ilpa-
BoBegenue. 2005. Ne 1. C. 229.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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