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AHHOTaAIMA
Hacrosiiiass ~ kHMra  mpeicraBiseT  cOOOM  KOMILIEKCHOE
CpaBHUTEJIbHO-TIPABOBOE uccieJoBaHue, IIOCBAILIIEHHOE

WCTIOJTHUTEIbHON CUJle HOTapuajbHOrO akTa B TmpaBe Poccum
n Opannu. HayuHoe wuccrienoBaHue MO JaHHOW MpoOieMaTHKe
aKTyaJIbHO B MIEPHO]] aKTUBHOTO pehOPMUPOBAHMSI CHCTEM HOTapHaTa
W WCTIONHUTENBHOTO TpOM3BOACTBA B Poccum u HampapneHo Ha
Pa3BUTHE KOHIIETIMY OCOOBIX CBOWCTB HOTAPHAIBLHOTO aKTa.

ABTOp MOAPOOHO aHAJTU3UPYET POCCUICKOE U (hPaHITy3CKOE MPaBO
Y 3aKOHOJATEIIbCTBO, a TaKKe MPUMEPhl U3 HOTAPUAIBHON MPAKTUKH
0o0erx CTpaH, BHIIENSIET TpPHUBJIEKATENbHBIE Ui POCCHICKOTO



HOTapuaTa 1 UCIIOJTHUTETBHOTO MPOM3BOJICTBA MPABOBBIE MOIEN U X
OT/IENIbHBIE SJIEMEHTHI.

Kaura mnpemnasHaueHa mJisi HOTApUyCOB, CyleHl, aaBOKAToOB,
IOPUCTOB OPraHW3alvid, yYacTBYIOIIMX BO BHEITHEIKOHOMUYECKOMN
JeSITeJIbHOCTH, TpernoaBaTesiell U CTyIeHTOB IOPUINIECKUX BY30B.
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baryxtuna E.M.
UcnosHuTeIbHAA CHJIA
HOTAPHAJBbHOI'0 aKTa
B [IpaBe POCCHHU H
¢dpanmun (CpaBHUTEJIBHO-
paBOBOE UCCJEeI0BaHMeE)

IIpeaucaoBue

Hacrosimas padora npencrapisier coOor CpaBHUTENTBHO-TIPa-
BOBOE HCCJIeJOBaHNE POCCHICKOTO U (ppaHITy3CcKOro mpasa B 00-
JIaCTU HOTapMaTa U HOTApUAJIbHOM JiesiTebHOCTH B Poccuu 1 BO
®paniyu. B MoHorpadun uccnenyorcs TeOpeTuYecKue MoHsi-
THSI, TIPABOBBIE MOJEN U MEXaHU3MBI, MX OOIINE U OTINIUTENb-
HbIe YepThl B MpaBe 00euX CTpaH, UCTOPHS Pa3BUTHUS TEX WM
UHBIX SIBJICHUI, CBSI3aHHBIX C UCIIOJHUTEJIBHOW CUJIOW HOTapu-
QJIBHBIX aKTOB. BrIOOp McciexyeMoi mpobiaeMaTuku 00yCIIOBIIeH
CIIEAYIOLIMMH OOCTOSTETbCTBAMH.

B ycoBUsSIX TUHAMMYHOTO Pa3BUTHSI IPakJAaHCKOrO 000poTa
BCE CHUJIbHEE MPOSIBJIAETCS MOTPEOHOCTh B ONEPATUBHBIX U (-



(peKTUBHBIX CpelCTBax MOATBEPXKICHUS W 3alllMThl MIPaB U 3a-
KOHHBIX MHTEPECOB €ro yYaCTHUKOB. BospllinM noTeHuuasom B
oOecreyeHNH 3allUThl NPaB U 3aKOHHBIX MHTEPECOB y4YacTHH-
KOB I'paXkJJaHCKOTO 000pOTa 00J1a/IaeT HOTAPHAT, BBHICTYMAIOIIHIA
3(p(PEeKTUBHBIM CPEACTBOM MOATBEPKACHHUS U 3ALUThI T'PaKJaH-
CKUX TIPaB B paMKax OeCCIIOPHOU IOPUCAUKITN Y OTIAYAIONTN-
Ccs1 0COOOM OMEPATUBHOCTBIO TIO CPABHEHHIO C CYeOHOI (hOpMOit
3amuThl IpaB. OIHAKO HA COBPEMEHHOM 3Tarle HEIOCTATKX HOP-
MaTUBHO-IIPABOBOrO PETryJIMPOBAaHUsI HOTAPUATA HE MO3BOJSIOT
€My B MOJIHOM MEpPE peajn30BaTh CBOM MOTEHLIMAAI.

B Hacrosiiiee BpeMsi OTHUM U3 HAallpaBJIEHUA Pa3BUTHSI HOTa-
puaTa ¥ HOTapUaJIbHOM JIEATEIbHOCTH MOXET ObITh paclIipeHue
Kpyra HOTapuajbHbIX AKTOB, UMEIOIIMX CHUJIy UCHOJTHUTENIbHBIX
IOoKyMeHTOB. [lonqo6HOe pacimpenye B MOTHON Mepe OTBeYaeT
NOTPeOHOCTSIM B 00ecredeHNH CTaOMIBHOTO, OECKOH(IMKTHOTO
Y 3aKOHHOI'O XapakTepa IpakAaHCKO-IPaBOBbIX OTHOILUEHUH, a
TaKke B PEIIEHUH TAKUX 33/]a4, KAK CHUKEHUE HArpy3KU Ha CY/Ibl
Y YCUJIEHHE POJIM HOTapUaTa B Ka4eCTBE MHCTUTYTA IPEBEHTUB-
Horo npasocyausi. OMHUM U3 CPEACTB TOCTHKEHUsI HEOOXOIU-
MBIX Pe3yJIbTATOB B JIAHHOUW OOJIACTHU SIBJISIETCS] COBEPIIIEHCTBO-
BaHUe 3aKoHozaatenbcTBa Poccuiickon Penepaiiuu o HoTapuare
Y HUCTIOJIHUTEJIHOM MPOU3BOJACTBE. B yacTHOCTH, B HacTosIiee
BpeMsI pa3paboTaH psij] 3aKOHOPOEKTOB, CPEAN KOTOPBIX MPOEK-
ol HcrionHuTenbHOrOo Kofekca Poccuiickoit @enepanuu ! u de-

! Uenonnurenshpiii koneke Poccniickoit ®epnepamyu: [poekr / Tlog pen. B.M. Illep-
crioka, B.B. fpkoBa. M., 2009.



JepasIbHOTO 3aKoHa «O HOTapHuaTe U HOTAPHATILHOM JESTEbHO-
ctu B Poccuiickont ®epepanumn»2. HecMoTpst Ha To 4TtO 311 (he-
JiepajibHbIE 3aKOHBI ellle He MPHUHATHI, B MOCIeHee BpeMsl 3a-
KOHOJIATEeJILCTBO O HOTapHUaTe U UCIIOIHUTEIbHOM ITPOU3BO/ICTBE
TNIO/IBEpraeTcsi akTHBHOMY pehOpMHUPOBAHUIO IIOCPEICTBOM BHE-
CeHMSI U3MEHEHUIl B OTAesbHbIe MojoxeHuss OCHOB 3aKOHO/AA-
tesibeTBa Poccuiickont @enepaniv o Hotapuare ot 11 geBpans
1993 r. Ne 4462-1 u PenepanbHOro 3akoHa ot 2 okTs16ps 2007 1.
Ne 229-93 «O06 UCHOIHUTETBHOM MPOU3BOJCTBE».

CpaBHUTEIBHO-TIPABOBOE  UCCJIEJOBAHUE UCIIOMHUTEIHHOM
CWJIbl HOTApUAJIbHBIX AaKTOB B TaKWX CTpaHax, Kak Poccus u
®pannus, npeacrasisiercst 3hEeKTUBHBIM TPeXk/]e BCEro BBU-
Ny HaJIM4usl KOHTUHEHTAJIbHOW CHCTEMBbI TIpaBa, MPeCTaBIIsIO-
11el coO0it OO0 OCHOBY ITPABOBBIX CHCTEM 00OUX FOCYJapCTB,
B paMKax KOTOPOW MHOTHE MPABOBbIE MHCTUTYTHI U KOHIIETIIIUN
6a3MpyIOTCS HA OIMHAKOBBIX MIPABOBBIX TPAIUIIMSIX.

Oo111e ¥ OTIMYUTESIbHBIE YePTHI TIPABOBOTO PETYJIMPOBAHUS
paccMaTpuBaEMOro MHCTUTYTA, a TaKXke BOIUIOIIEHUE TaHHBIX
MIPABOBBIX HOPM Ha MPAKTHKE MPECTABIISIOT OOJBIIION HHTEPEC
JUIsl U3yYEHUs U TIO3BOJISIIOT BBISIBUTH T€ MOJIOKEHUSI, KOTOpbIE

2 IIpoexT ¢enepanpHOro 3akoHa «O HOTapuaTte M HOTAPUAIBHOU JESTEbHOCTH B
Poccwmiickoit depeparmn», noarorosiaeHHbi MuHncTepcTBoM octuiiua PP Bo uc-
nosnHenue nopydenuus Ilpencenarens Ilpasutensctsa PO JI.A. Mensenesa ot 25
utonst 2013 r. Ne IM-T14-56mp; npoekT 3akoHa «O HOTapuaTe U HOTAPUAILHOW Jesl-
TeJIHOCTH», BHeCeHHbI! B ['ocynapcreennyo Jymy ®enepainbaoro Cobpanus PO ne-
nmyTarom, npenceaarenaem Komurera I'ocygaperBenHoi [yMsl 10 rpaxJaHCKOMY, YIo-
JIOBHOMY, apOUTPaKHOMY U IpolieccyalbHOMY 3akoHopatenscTBy I1.B. Kparenun-
HUKOBBIM 2 Jiekadpst 2013 .



MO ObI CIIOCOOCTBOBATh PA3BUTHIO COBPEMEHHOIO POCCHM-
CKOTo HOTapuara.

Kpome TOro, cpaBHeHHe CHUCTEM HOTapuaTta MMEHHO 3THX
JBYX CTpaH OOYCIJIOBJIEHO BCTYIUIEHUEM POCCHIICKOrO HOTapua-
Ta B MeXIyHapoIHbIN COI03 JIATUHCKOTO HoTapuara B 1995 r.,
OJIHAM U3 YYACTHUKOB KOTOPOTO SIBJIsIeTCs] HoTapuat P paHIyu.
[TpaBoBOE peryiMpoBaHUEe WUCTIOJTHUTEILHON CHJIBI HOTapHAaJIb-
HbIX akTOB B Poccum n ®@paniimu 3HaunTesbHO pasinyaercs. Ec-
7 (ppaHITy3CcKOe MpaBo, MPU3HABAsl HOTAPUAIbHBIE AKTHI Ay TEH-
TUYHBIMY, TPUIAET UM UCTIOJHHUTENBHYIO CHITy KaK CaMOCTOSI-
TeJIbHOM TPYyIIe aKTOB, TO 3aKOHOAATeIbcTBO Poccuu nmpusHaer
UCTIOJTHUTEJIbHYIO CUITY JIMIIb 32 OTJEIbHBIMU HOTAPUAILHBIMU
aktamu. DPpPeKTUBHO (PyHKIIMOHUPYIOIIKE BO PpaHIMuy rpaBo-
BBIE MOJIE/IM M MTHCTPYMEHTBI, a TAK)Ke UX OTIAEJIbHBIC JIEMEHTBI
MOT'YT TPEJICTABJISITh 3HAYUTEIBHBI UHTEPEC IS POCCHICKON
npaBoBol cuctembl. ClielyeT OTMETUTh, YTO He BCe MPABOBbIE
MOJIEJ A U MEXaHWU3Mbl, OCHOBaHHBIE Ha 3apyOeKHOM OIMbITE, MO-
ryT OBITH TIOJIHOCTHIO BOCTTpUHATH B Poccun. Hacrosiee ncce-
JIOBaHWE HAIPABJICHO HA BBISIBICHHUE TEX JIEMEHTOB paccMaTpu-
BAEMbIX MPABOBBIX MOJIENEN, KOTOpble MOTYT ObITh UHTEIPUPO-
BaHbI B POCCUICKUI TIPABOTMOPSIAOK B LIEJISIX TIOBBIINIEHUS YPOBHS
MIPABOBOY 3alUINEHHOCTH CYOBEKTOB T'PaKIaHCKOTO 00OpOTa,
a TaK)Ke Pa3BUTHUsS CUCTEM HOTApHaTa M MCIOJHUTEILHOTO MPO-
u3BojcTBa B Poccuu. Haszpesias B poccuiickoM mpaBe He0Oxo-
JIMMOCTh pehOPMHUPOBAHUSI CUCTEM HOTApUATA U UCTIOTHHUTEITh-
HOT'O MPOU3BOJICTBA, PeKUMa HOTAPUAIBHBIX aKTOB, UX UCIION-



HUMOCTH, OTPEOHOCTD B «Pa3rpy3Ke» CyIeOHON CUCTEMBI, OUe-
BUJIHBIC TIYTU Pa3BUTHsI, OCHOBAaHHbBIC B TOM YKCJIe HA TIO3UTHB-
HOM 3apyOeKHOM OIIbITE, a TAaKKe WHBIE MPEINOCHUIKM BO MHO-
TOM OOYCJIOBWJI BHIOOP TEMBbI HACTOSIIIIETO UCCIIEIOBAHMUSI.



I'nasa I. IlpaBoBast npupoga
HOTApPHAJbHBIX AKTOB B
npase Poccun u ®panuun

§ 1. O0masn xapakTepucTUKa
1 KJaccudukanusa aKkToB,
o JJIe2KAIUX NPUHYAHTEIHLH OMY HC
MOJTHEHHIO 10 POCCHIICK OMY NPaBYy

1. Ilonssimue u 8udvbl aKmos, nOOAEHCAUUX RPUHYOUMENb-
HOMY UCNOAHEHUI0 O pocculickomy npagy. Hacrosuee uccie-
JOBaHME HAITPABJIEHO Ha paCCMOTPEHHUE TAKOM KaTeropuu rpax-
JAHCKOT'O MPOLECCYaIbHOrO0 M HOTAPUAJILHOTO MPaBa, KaK «HUC-
NOJIHUTENbHAS cuila». Kak paHee B COBETCKOM, Tak U B COBpe-
MEHHON POCCUICKON JOKTPUHE I'PaXJaHCKOTO MPOIECCyaTbHO-
ro INpaBa UCIIOJHUTENbHASI CHJIa MPU3HABAIACh U NPU3HAETCS
npexJe Bcero 3a cyneOHbMU akTamu. CoBpeMeHHOe 3aKOHO/A-
TEJIbCTBO Hapsi/ly C CylIeOHBIMU aKTaMH MpeaycMaTprBaeT BO3-
MOXHOCTb MIPUHYAUTETHHOTO UCTIOTHEHHSI M UHBIX IOPUCAUKIIH-
OHHBIX aKTOB, K YMCIIy KOTOPBIX TaKK€ OTHOCSTCS HOTapHasib-
HbIE aKTBI.



B nesnsix BcecTopoHHEro u3yueHusi CyliecTBa NOHSITUSI UCTION-
HUTEJIBHOU CHJIBI HOTAPUAJIBHOTO aKTa, a TAKXkKe MPaBOBOM ITPH-
POIBI U OCOOEHHOCTEH ee NeCTBUS HEOOXOIMMO OTPEEeIUTh Iie-
peYeHb TeX aKTOB, UCIOJIHEHUE KOTOPbIX 00eCreYeHo CHIION To-
CYIapCTBEHHOTO NIPUHYKAEHUS, BHISIBUTh UX OOIIME U OTINYH-
TEJIbHBIC YEPTBHI, YTO MO3BOJIUAT B JAJIBHEHUIIIEM YCTAHOBUTH OCHO-
BaHUs1 NPUJIAHUS UCTIOJTHUTEIBHOU CUJIbl JAHHBIM aKTaM.

B Hacrosiiiee Bpems IpaBoBOE PeryJiMpoBaHUE IPUHYIUTEb-
HOTO MCIIOJTHEHUSI MPABONPUMEHUTEbHBIX AKTOB PA3JIMYHbBIX
IOPUCIVKIIOHHBIX OPraHOB OCYILECTBJIsAETCS Ha ocHOBE Pene-
pasbHOro 3akoHa oT 2 okTs10ps 2007 1. Ne 229-d3 «O06 ucnon-
HUTEJILHOM MPOU3BOICTBE»* (Hanee — 3aKoH 00 MCHOIHUTEb-
HOM Mpou3BofcTBe). CyneOHble pucTaBbl-ucnionHuTem Pene-
PaJIbHOM CITyKOBI CyA€OHBIX MPUCTABOB U €€ TePPUTOPUATBHBIX
OpPraHoB, Ha KOTOpBIE B COOTBETCTBUM C HAa3BAHHBIM 3aKOHOM
BO3JI0’KeHa 00S13aHHOCTH IO MPUHYAUTEIBHOMY UCTIOTHEHHIO CY-
JNeOHBIX aKTOB, aKTOB JIPYTMX OPraHOB U JIOUKHOCTHBIX JIUII,
BO30YKIAI0T UCTIOHUTEILHOE TIPOM3BOJCTBO HA OCHOBAHHH HC-
MIOJTHUTEJIBHOTO JOKYMEHTA. VICIOIHUTENbHBIE JOKYMEHTBI, KO-
TOpPbIE MOTYT TIOCITY)KUTh OCHOBAHHUEM J|1s1 BO30Y K ICHUSI UCTION-
HUTEJILHOTO MMPOU3BO/ICTBA, TIEPEUMCIIeHbI B CT. 12 3akoHa 00 uc-
TIOJTHATENIbHOM TPOM3BoACTBe. [IpencTaBisiercss HeOOXOAMMBIM
MIPOAHAJIM3UPOBATH IAaHHBIM ITEPEUEHb.

B BbllieHa3BaHHOM 3aKOHE UCHOJIb3YETCs] TEPMUH «UCTIONTHU-

3 Cobpanue 3akoHonatensctBa Poccuiickoit @enepannu (nanee — C3 P®). 2007.
Ne 41. Cr. 4849.



TeJIbHBIN JIOKYMEHT», OJJHAKO HE JaeTCsl €ro JieraJbHOe OIpe/e-
JieHre. B cCOOTBETCTBUY C OMHOM U3 TOYEK 3PEHUS] UCTIOJIHUATEb-
HBIE JIOKyMEHTBl — 9TO yKa3aHHbIE B 3aKOHE JOKYMEHTHI, TOjI-
Jieanye NpUHYIUTEIbHOMY HMCIIONMHEHUIO CyleOHbIM TpHUCTa-
BOM-UCIIOJTHUTEJIEM B TIOPSIJIKE, MPETyCMOTPEHHOM 3aKOHOM, B
ClTyyae HEUCTIOJTHEHUS ero JIOJDKHUKOM B JIOOPOBOJIEHOM TOPSI/I-
ke*; B COOTBETCTBHUHM C JIPYror TOYKOM 3peHHS MPUHSTO TOHM-
MaTh UCHIONHUTEbHBIN JOKYMEHT KaK O(PUIIMaIbHbIA aKT-OKY-
MEHT BJIACTBYIOIIETO CYObEKTa, yIOCTOBEPSIOIIUH MTPaBoO TPedo-
BaHMS B3bICKATENsl K JOJDKHUKY 00 yIulate JeHer, O Tepejade
UMYIIECTBA, O COBEPILIEHUU OMPEAeIeHHBIX IEHCTBUIN U O BO3-
Jep:KaHUU OT MX COBEPIIEHUsI, KOTOPbIA MOXKET ObITh peasin3o-
BaH MMOCPEJCTBOM MeP T'OCYAapCTBEHHOTO MPUHYXACHUS .

HcnionmHuTeIbHBIMUA HA3bIBAIOTCSI JOKYMEHTHI, B KOTOPBIX OT-
pakaeTcsi coluepkaHue OCHOBAHMS WCIOJMHEHUS M KOTOpbIe
HEOOXOMMO MPEeIbSIBUTH [IJIs1 HaUas1a UCTIOJTHUTEIbHOTO MPOU3-
BOJICTBAC.

WcrioHUTENbHBI JOKYMEHT TPENICTaBIsieT CcoOOW Mpemy-
CMOTpEHHBIM (heAepaTbHbIM 3aKOHOM JOKYMEHT, HA OCHOBAaHUU
KOTOPOTO MPOU3BOAUTCS MPUHYAUTETHHOE WCIIOTHEHUE Tpedo-
BaHMIA Cy/IeOHBIX aKTOB M aKTOB MHBIX IOPUCAUKIIMOHHBIX Opra-

4 Bemaeckas M., Casuenko C.A. VcnomaurensHoe pousBoactso. M., 2010. C. 112.

3 Kommentapuii Kk PesmepaibHOMy 3akOHY «OO0 HCIOTHUTETLHOM MPOU3BO/I-
cree» / Ilox pen. N.B. PermernukoBoii. M., 2009. C. 38.

® Pezo A.B. K BOIPOCY O CYIITHOCTH MCTIOITHUTEJIBHOTO TIPOM3BOACTRA // ApOUTpax-
HbII ¥ rpaxgaHckuil npouecc. 2002. Ne 10. C. 36-38.



HOB, YIMOJIHOMOUYEHHBIX 3aKOHOM BO3JIaraTh Ha OpraHu3alvy 1
rpakjiaH O0OSI3aHHOCTH IO yIIIaTe JCHEeKHBIX CPENCTB, Iepea-
4e UMYIIECTBA, COBEPIIICHUIO OMPE/IC/ICHHBIX ICHCTBUIA WA BO3-
JepKaHUIO OT UX COBEPIIECHUs B MOJb3Y JIPYTUX OPraHu3alui u
rpakjiaH, a Takxe OIIKETOB Pa3IMUHBIX YPOBHEN .

B mpencraBneHHBIX OmpeieieHUsIX OCHOBHOM aKIIeHT Jieia-
eTCs1 Ha IPUHYIUTEILHOM XapaKTepe UCTIOJTHEHUS TI0 UCTIOTHM-
TEJIbHBIM JOKYMEHTaM, a Tak:Ke Ha TOM, YTO OH JIOJKEH COfiep-
KaTh OCHOBaHME WCIIOTHEHUsI, YKa3aHWe Ha COBEpILeHHUE Orpe-
JeJICHHBIX JeUCTBUI OO0 BO3/iepkaHue OT HUX. OYeBUIHO, UTO
yKa3aHWUe Ha MPUHYAUTEITbHBIA XapaKTep UCTIOTHEHUsT He MOXKET
OTCYTCTBOBaTb, IOCKOJIbKY UIMEHHO 3TO Ha3HAYEHUE U 3AJI0KEHO
B OCHOBY 3aKOHOJATENILCTBA U JESITEIbHOCTU CYJeOHbIX IMPHCTA-
BOB-UCIHOJTHUTEJIEH.

BaxxHbIM mpejicTaBisieTcsl IPUBEICHHOE B OTHOM W3 BBIIIIE-
NIepEYrCICHHBIX OIpee/IeHni YCJIOBHUE O TOM, YTO YKa3aHHbIE
JOKYMEHTHl OyIyT WCHOJHATHCS B MPUHYIUTETIHBHOM MOPSIKE
B ClTyyae HEHCIOJHEeHUsI UX TpeOOBaHWI B JOOPOBOJIBLHOM I1O-
psijike. DTUM TIOATBEPKAACTCS UCKITIOUUTENIBHOCTD JIAHHOM CTa-
JIMU, TIOCKOJIbKY HOPMOW SIBJISIETCS1 JOOPOBOJIbHOE UCTIOTHEHUE.
[TpuHyxaeHue e BBICTYNaeT CBOe0OPa3HbIM TapaHTOM, MEPOH,
oOecnieunBaloIIell CTaOMIBHOCTh TPaKIAHCKO-TIPABOBBIX OTHO-
HICHUH.

" Hasun /1.B. TloHsiTHE M COAepXaHUE WCTIOTHUTENBHOTO JOKYMEHTA: MPOOIeMbl
Teopuu U npaktuku // McnonnurensHoe npaso. 2012. Ne 4; CIIC «KoncysbTaHT-
[Tmoc» (mara mocemenus — 8 mions 2013 r.).



B nureparype oTrmedaercsi, YTO 3HaAY€HUE WCTIOJIHUTEBHOTO
JOKYMEHTa 3aKJTI0YaeTcss B TOM, YTO OH KaK Obl aKKyMYJHPY-
eT B ce0Oe BCIO MPEIIIEeCTRYIONIYIO IOPUCAUKITMOHHYIO TTPABOIPU-
MEHUTEJIbHYIO JAeSITeJIbHOCTh, 3aKPEIlIsisi B CBOEM COJIEPKaHUU
MIpHUKa3 ¥ MOJIEJ b OMpeIeJICeHHOrO IPUINYECKOTro TIoBeieHu s 8.

Takum 06pa3oM, UCTIOTTHUTEITBHBIN TJOKYMEHT SIBJISIETCS] OCHO-
BAHUEM [Is1 Ha4aJla Mpoliecca MPUHYIUTELHOIO UCIOTHEHHUS.
[Tpu 3TOM HEOOXOAMMO YTOUHUTbH, UTO HE BCE UCTIOHUTEIIbHBIE
JOKYMEHTHI TIPE/ICTABIISAIOT COOOW OIHOBPEMEHHO M OCHOBaHUE
U1 UCNIONHEHUA. Takoe pasrpaHuyeHue IPOBOAUIIOCH B I'pax-
JaHckoM TmpoiieccyanbHoM Kopekce (aasee — I'TIK) PCOCP
1964 r., B koTopoM conepxanuch cT. 338 «IlocraHoBneHus cy-
JIOB U IPyTUX OPraHOB, MOAJIEKAIME UCTIOTHEHUIO» (ITepeveHb
aKTOB, SIBJISTIOIINXCSI OCHOBAHUSIMU MCITOJTHEeHHs ) U CT. 339 «Mc-
MIOJTHUTEJIbHBIE JIOKYMEHTbI» (OTIE/IbHBIM NIEPEUYEHb UMEHHO HC-
MOJTHUTEbHBIX JOKYMEHTOB).

[To pevicTByIOIIEMY 3aKOHOAATENILCTBY WCIIOJHUTEILHBIMU
JOKYMEHTaMU SIBJISIIOTCS:

— WCTOJHUTEIbHbIC JIMCTHI, BbIIaBa€Mble CylaaMu OOIIen
IOPUCIUKIIY ¥ apOUTPaXHBIMK CYJJaMU Ha OCHOBAaHUM MPUHU-
MaeMbIX MU Cy[AeOHbIX aKTOB;

— cy/ieOHbIe TIPUKA3H;

— HOTapHaJIbHO YIOCTOBEPEHHBIE COMIAIICHUS 00 yIIaTe ajlu-

8 Apkos B.B. VicnonautenbHbIe TOKYMeHTH // Tlocodue 1Mo CHOMHUTETbHOMY MpO-
W3BOJCTBY A CyIeOHBIX TIPACTAaBOB-UCTIONHATENeH: Yueo. mocodue / OtB. pen. U.B.
Pemernukosa. M., 2000. C. 84.



MEHTOB WJIA UX HOTAPUAJIBHO YIOCTOBEPEHHBIE KOIIUU;

— YAOCTOBEpPEHUsI, BbIIABAEMbIE KOMUCCUSIMU TIO TPYIOBBIM
cropam;

— akThl [lencuonnoro ¢onaa Poccuiickoit denepanuu (anee
— [1®P) u Ponpa conmanpHoro crpaxoBanus Poccuiickon ®ejie-
parmu (ganee — @CC Poccun) 0 B3bICKAHWY ACHEKHBIX CPEJICTB
C JOJDKHUKA-TPaKJaHWHA, 3apPETUCTPUPOBAHHOTO B YCTAHOBJICH-
HOM TMOPSI/IKE B KauecTBEe WMHAWBUAYAILHOIO MpearpuHuMare-
7151, 0e3 TPUJIOKEHUS JIOKYMEHTOB, COJepKalluX OTMETKH OaH-
KOB WUJIM MHBIX KPEJAUTHBIX OPraHU3alluii, B CIy4ae eciau J0MK-
HUK BIIpaBe OCYIIECTBIATh MPEANPUHUMATEIbCKYIO JesITeNb-
HOCTh 0€3 OTKPBITUS PACYETHOTO Yl MHBIX CYETOB;

— aKTbl OPTaHOB, OCYIIECTBJISIONIMX KOHTPOJIbHbIE (DYHKIIUU
(32 UCKJTIOUEHHEM HCIIOTHUTEIbHBIX JOKYMEHTOB, YKa3aHHBIX
B MpEAbIayIIeM IMyHKTe), O B3bICKAHWU JEHEXKHBIX CPEACTB C
MIPUJIOXKEHUEM JIOKYMEHTOB, COJIEPKAIUX OTMETKHM OAaHKOB WU
VHBIX KPEUTHBIX OPraHU3aliniid, B KOTOPbIX OTKPBITH paCUETHBIE
M WHBIE cYeTa JOKHUKA, O TOJIHOM WUIM YaCTUYHOM HEWCIIOJI-
HEHUU TPeOOBAHMIA YKA3aHHBIX OPraHOB B CBSI3U C OTCYTCTBUEM
Ha cyeTax JIOJKHUKA JIEHEKHBIX CPEJICTB, JOCTATOUHBIX 151 YJI0-
BJICTBOPEHUSI 3TUX TPeOOBAHMUIA;

— cyneOHbIe aKThI, aKTHI PYTUX OPTAaHOB U JOJIKHOCTHBIX JIHIT
1o JejiaM 00 aJMUHUCTPATUBHBIX MTPABOHAPYIIIECHUSIX;

— TMOCTAHOBJICHHS CyJIeOHOTO TIPUCTAaBA-UCTIOTHUTEJIS;

— aKThl IPYTUX OPraHOB B ClIyyasiX, IPeyCMOTPEHHBIX (pejie-
PaJIbHBIM 3aKOHOM;



— UCTIOJIHUTENbHAS HAIUCh HOTApUyca MPU HAJTMYUU COIJIa-
IIEHNsI O BHECY/1eOHOM TOpsiAKe 0OparieHrs B3bICKaHUs Ha 3a-
JIO)KEHHOE UMYILECTBO, 3aKJIIOYEHHOTO B BUJIE OTAEJIBHOIO JI0T0-
BOpPa WM BKJIIOYEHHOTO B JJOTOBOP O 3aJI0Te;

—3a1poc LIEHTPAJILHOTO OpraHa , HazHauyeHHoro B Poccuiickoi
depeparu B 1iessx 00ecrieueHus UCTIOTHEHU S 00513aTeJIbCTB TI0
Me:xyHaporHoMy norosopy Poccuiickon ®enepaiyn, o po3bic-
Ke pebeHKa, He3aKOHHO TiepemenieHHoro B Poccuiickyio ®ene-
parvio wim yaepsxkruaemoro B Poccutickoit @enepanmu (1anee —
3apoC IEHTPAIBHOTO OpraHa O po3bICKe peOeHKa).

OueBUAHO, YTO JaHHBIM MEepeYeHb HE SIBJISIETCS UCUEPIbIBA-
IOLLUM, TIOCKOJIBKY IPE1YyCMOTPEHA BO3MOKHOCTb TPUHYUTEb-
HOTO HCIIOJIHEHM S T10 «aKTaM JPYTux opraHoB» (1. 8 4. 1 cT. 12
3akoHa 00 UCIIOJTHUTETLHOM MPOU3BOJCTBE). [IpuMepoM Takux
AKTOB MOT'YT OBbITh UCTIOTHUTEJIbHBIE HA/IMMICH HOTapUyca, COBEP-
1IaeMble Ha JJOKYMEHTax, MpeaycMOTpeHHbIX [lepeuHem aoKy-
MEHTOB, 10 KOTOPBIM B3bICKAHUE 33J0IKEHHOCTH ITPOU3BOAUTCS
B OECCITIOPHOM TIOPSI/IKE Ha OCHOBAHWY WCTIOJTHUTETBHBIX HAIITH-
celt, yrBepxkaeHHbIM [loctanoBnenuem [lpasurensctBa PO or 1
utoHs1 2012 1. Ne 543°.

2. UcnoanumenvHvle 00KYMeHmMbl U AKMbL — OCHOBAHUSL
NPUHYOUMEAbHOZ20 UCROAHEHUSL, UX coomHoutenue. [{s Gonee
3(ppeKTUBHOTrO U3yUeHUsI U XaPAKTEPUCTUKU UCIOITHUTEIbHBIX
JOKYMEHTOB B JIUTEpAType MpeAIaraloTcs Ux KJacCupUKaium.
Tak, B mpoekTe McroMHUTENbHOTrO KOJIEKCa COAEPIKUTCS KJIACCH-

9 C3 P®d. 2012. Ne 24. Cr. 3181.



(bukarys UCIONTHUTENBHBIX JOKYMEHTOB, B COOTBETCTBUH C KO-
TOPOY OHM PA3JIEJICHBI HA:

e Bhi1aBaeMble cygamu Poccuiickoil ®enepaiiy;

® JICTIOJTHUTESIbHBIE JJOKYMEHThI HECYJeOHBIX OPraHoB;

® COIVIAIlIeHUs], UMEIOIUE CUITy MCHOJHUTEIBHOTO IOKYMEH-
Tall,

B cootBerctBUM € Apyroil kjiaccudpuKkanuen UCHOJIHUTEb-
HbIe JOKYMEHTHI B 3aBUCHMOCTHU OT UCTOYHUKA UX I0PUINYECKOH
CUJIbI CJIe/lyeT pas3/iesuTh Ha cyneOHble, aIMUHUCTPATUBHBIE U
I'pak JaHCKO-TIPaBOBbIe ' .

[TogoGHOro poma KiaccuUKalUK, OCHOBBIBAIOIIMECS Ha
OIpE/ICIeHNN MCTOYHMKA JOKyMEHTa (OpraHa (JOJKHOCTHOIO
JIMLIA), TPUHSBIIETO aKT), MPECTABIISIOTCS BaXKHBIMH JIJIs1 OITpe-
JeJIeHNs] peKMMa Ha3BaHHBIX aKTOB, OCOOEHHOCTEN VX CO3/IaHM S
¥ IEHICTBU S, B TOM YKCJIE B paMKaX UCIIOJHUTEIbHOTO TPOU3BO/I-
CTBa.

B niesisix BceCTOpOHHEro McciieJOBaHUsI UCTIONHUTENIbHON CH-
JIbI TOTO WJTA MHOTO BU/IA IOPUCAUKIIMOHHBIX aKTOB HEOOXOIMMO
0o0paTUTh BHUMaHME Ha CleLyIole KpUTepuu Uis Kiaccudu-
KallU{ MCHOJHUTESbHBIX JOKYMEHTOB.

Ha ocHoBe aHanM3a BbIIIEHA3BAHHBIX MCHOJHHUTEIbHBIX 0-
KyMEHTOB TPEACTABISIETCS BO3MOXKHBIM pa3/e/IUTh UX HA JBE

10 Yenomuurenshbit kogeke Poccuiickoit ®Penepanuu: IIpoekt / IMox pen. B.M.
[Mepcrioka, B.B. fApkosa. M., 2009. C. 14.

" Tagun J1.B. Ipo6nemMs! KaccuUKaIK UCTIOMHUTEIBHBIX JOKYMEHTOB // ApOuT-
paxHbIiA U rpaxaanckuii npouecc. 2012. Ne 12; CIIC «KoncynprantILmoc» (nara no-
ceniennst — 8 moHsa 2013 1.).



TPYIIIIBI [0 KPUTEPUIO COBIA/ICHUS B OJJHOM JIOKYMEHTE M OCHO-
BaHWS MTPUHYIUTETBHOTO VCTIONHEHUS], 1 CAMOTO UCTIOJTHUATETh-
HOT'O JIOKyMeHTa. Kpome Toro, i MCIIOTHUTENIbHBIX JIOKYMEH-
TOB, OCHOBaHHUE MPUHYAMTEIILHOTO UCTIOJIHEHHS OT KOTOPBIX OT-
JeJIeHO, ClIeyeT YTOYHUTb TOT aKT, KOTOPbIN OyJeT BBICTYIATh
OCHOBaHWEM TMPHUHYIUTEIFHOTO UCTIOTHEHHS STUX JIOKYMEHTOB.
JlaHHy0 KJIacCU(PUKAIIUI0 MOKHO TTPEACTaBUTh B BUJIE CIIE/TYIO-
e TadJINIIBL:



No
n/n

AKT — OCHOBaHHC
TIPUHYIUTENBHOTO HCITOJTHEH M

CoOOTBETCTBYIONIHIT
HCITOTHUATENBHBI TOKYMEHT

Axmbl — ocHo8aHUA npuﬁy@ummbmeﬂ

UCROAHEHUA U UCHOAHUMEAbHbIE

dokymermsl, npedcmasasioujtie co6oil omaenbHbie JOKYMeHINbi

CyneOHbIe pellieHHs CYyI0B 00-
Iei IPUCAUKIIMN M apOUTpaxK-
HBIX CYIOB

HcnomHUTENbHBIH JIMCT

2 |PemieHus KOMUCCHIL o TpYIo- |YIocTOBepeHUS KOMHCCHI
BBIM CIIOpaM 110 TPYIOBBIM CIIOPaM
3 I[G]"OBOp 0 3aJiore npy HaMu4 M HCHOBHHTGJ'IBHRFI HaAIMnvcCh
cornmamieHMd o BHEC)U]CﬁHOM HOTapHuyca I1py HAMUYHHK Colia-
nmopAnke OﬁpaLLlCHHFI B3bICKA- HIEHHWA O BHCC)UIE6HOM nopAankKe
HHA Ha 3JI0AKEHHOC HMYUIECTBO Oﬁpﬂﬂ.{e]—[i’]ﬂ B3bICKAHHA HA 3a-
JIOKEHHOE UMYILECTBO, 3aKJII0-
YeHHOTO B BUJE OTIEILHOTO
JI0TOBOPA WUIIH BKJIIOYEHHOTO
B IOTOBOP O 3a710Te
4  [Hororop 3aiima, 1orosop xpaHe- |McnoaHuTebHasE HAITUCh

HUsI (TIPU YCJIOBUM TIPE1OCTABIIE-
HHMSI TaKXKe UMEHHOI coXpaHHOI
KBUTAHIIUH), 1OTOBOP MPOKATa
(rIpu YCIIOBUM NPEIOCTABIEHUS
TaKkKe JOKYMEHTA, MOATBEPK -
MAloLLIero nepeaavy apeHaona-
TeJleM UMYILeCTBa apeHaaTopy,
W pacyeTa 3an0/DKeHHOCTH
apeHIaTopa, MoAIMUCaHHOTO
apeHioaTesieM U colepKallero
UHGhOPMALIMIO O CYMMax U JaTax
MOJIYUEHUST UCTTOTHEHMS B CUeT
rorameHus 00s3aTe/IbCTB 10JK-
HHKA 10 COOTBETCTRBYIOILIEMY

norosopy)’

HOTapuyca Ha JI0ToBOpe 3aiima,
NOTOBOPE XpaHeHHs, 10roBOpe
npokara




1
B cootBetctBuM ¢ TlepeyHeM IOKYMEHTOB, 10 KOTOPHIM B3bICKAHUE 3310KEHHOCTH
IIpOMBBOle'I‘CSI B GCCCIIQPHOM IIUp)I,‘lKE Ha OCHOBAHWH MCITOJTHHTETRHBIX Ha}ill“CCﬁ, )"THCP)K-
neHusM [MToctanosneHnem IMpasutensera PM ot 1 urons 2012 . Ne 543,

Axmet, € Komopbix ocHosanue RPUHYOUMENbHO20 UCHOAHEHUS
U UCHOAHUMEAbHBII OOKYMEHM CORADAIOm

5 |CynebHblit npukas
6 |HoTapuaabHO yIOCTOBEPEHHBIE COTIANIEHH 00 YIUTATe ATHMEHTOR
WJIH MX HOTAPUAJIBHO VIOCTOBEPEHHBIE KOTTMH
7 |Axth [TDP u GCC Poccuu 0 B3bICKAHUM JIEHEKHBIX CPEICTB
¢ JOJDKHUKA-TPAXKTAHWUHA, 3aperHCTPUPOBAHHOTO B YCTAHOBIEH-
HOM MOPSIIKe B Ka4eCTBE MHIAMBUIYAIBHOTO TIPeIIIPUHUMATEIA,
0e3 NPUIOKEHNUS JOKYMEHTOB, COAEPKALINX OTMETKH OAHKOB MK
MHBIX KPEIUTHBIX OPraHU3alnid, B Clydae, el JOJDKHUK BIIPABE
OCYILECTBIATE MPeANPHHUMATENBCKYIO IeSTETBHOCTh 683 OTKPBITHS
PacYeTHOTO U HHEIX CUYETOB
8  [AKTBI OpraHoB, OCYLLIECTRIISIOIIMX KOHTPOIbHbIE (DYHKLIMHK (3a HC-
KJIHOYEHHMEM MCIOJHUTEIbHBIX JOKYMEHTOB, YKA3aHHbIX B IIPe/Ibl-
AYILEM IYHKTE) O B3bICKAHUU [JEHEXKHBIX CPEICTB € MPUI0KEHHEM
MOKYMEHTOB, COAEPKALIMX OTMETKH OAHKOB WJIM MHBIX KPeauT-
HBIX OPraHM3alMii, B KOTOPBIX OTKPBIThI PACYETHLIC M UHbIE CUETa
MOJDKHMKA, O TIOJTHOM WK YaCTHYHOM HEHCITOIHEHUH TpeOoBaHMI
YKa3aHHBIX OPIaHOB B CBI3M C OTCYTCTBMEM HAa CUeTax JIO/LKHUKA
JI€HEKHbIX CPEICTB, JOCTATOUHbIX IS YIOBIETBOPEHUS ITHX Tpe-
HoBaHuUi
9  |CymeOHBIC aKTBI, aKTHI IPYTUX OPTaHOB W TOKHOCTHBIX JTUIT TIO Je-
jaM 00 AIMWHUCTPATHBHBIX TPABOHAPYIITICHUAX
10 |[TocraHoBneHus CyaeOHOTO IPUCTABA-MCIIOTHUTES
11 [3anpoc 1ieHTpaabLHOro OPraHa o possicke pebeHka

HGCMOTpH Ha TO YTO OCHOBAHHMEM BO36Y)KIIGHI/I$I UCIIOJIHU-
TEJIBHOI'O0 TMPOU3BOACTBA MOKET BBICTYIIATh TOJIBKO HWCIIOJIHU-



TEJIbHBIN IOKYMEHT, PUHYAUTEIHHO UCTIONHATHCS Oy/IeT UMeH-
HO aKT-OCHOBaHMe. B paMkax HACTOSIIEro MCCIeAOBAHUS MO[
aKTaMH, MOJIeKANTUMH MPUHYIUTETBHOMY UCTIOIHEHHIO, CIETY-
€T MOHUMATh aKThl — OCHOBaHUSI IPUHYUTEILHOTO UCTIOTHEHU A,
BKJIIOYAS aKThI, B KOTOPHIX OCHOBAaHUE Y UCTIOTHUTENIBHBIN TOKY-
MEHT COBIMA/IAIOT.

[TpuBeneHHy0 BbIIIE KJIAaCCU(PUKAIUIO CIIEAyeT MOSICHUTh B
OTHOIIIEHUH WCTIOTHUTENILHON HA/IMTUCK HOTapuyca, KOTopast OT-
HeCceHa K IpyIIe UCIIOHUTENBHBIX IOKYMEHTOB, a HE aKTOB-0OC-
HoBaHui. Takoe pasjesieHre BecbMa YCJIOBHO, MOCKOJIBKY HC-
TIOJTHUTENIbHASL HA/ITTUCh — aKT MTPOU3BOIHBINA U HE MOXKET CYIIe-
CTBOBATh OT/IEILHO OT aKTa-OCHOBAHUSI (JJOTOBOpPA 3aJ10Ta U JIp. ).
B coorBercrBuu co cr. 89 OcHOB 3akoHOmarenabcTBa Poccuii-
ckort deeparuu o HoTapuare !> «<HOTapryc coBepIaeT UCHOAHU-
MeNbHYIO HAONUCHL HA 002080pe O 3a.102¢ VI, €CIU TIpaBa 3aj1o0-
rofepskaresisi yIoCTOBEPEHbI 3aKJIaHOU, UCTIONHUTEIbHAS HAl-
IIUCh COBEPIIACTCA HA 3aKAAOHOU». MOXHO caenaTbh BBIBOJ O
TOM, YTO ¥ aKT BJIACTBYIOIIETO CYOBbeKTa (HOTapuyca) Kak OCHO-
BaHUE, U UCTIOJIHUTEJIBHBIN JIOKYMEHT COBMAAAIOT B OTHOM JIOKY-
MEHTE — JJOTOBOPE O 3aJI0Te (3aKJIAAHOW) C UCTIOTHUTENLHOM Ha/l-
nuceio. [1o geiicTByomeMy 3aKOHOAATETHCTBY UCTIOTHUTETHHBIM
JOKYMEHTOM OyZIeT sIBJISAThCSI CaMa WCTIOTHUTENIbHASI HAJIIVCh,
KOTOpasi B CBOI0 OUepe/lb He MOXKET CYIIIECTBOBATh OTAEIbHO OT
TOro JOroBOpa, Ha KOTOPOM OHa coBepiaercsi. bonee 060cHO-
BaHHBIM TPEJICTABIISIETCS] OTHECEHUE UCTIOTHUTETbHOW HAIITUCH

12.C3 Pd. 2012. No 41. Cr. 5531.



HOTapuyca, MpeyCMOTPEeHHO! 4. 2 cT. 89 OCHOB 3aKOHOJATEb-
crtBa P® 0 HOTapuare, K UCTIONTHUTENIHBIM TOKYMEHTaM, KOTO-
pbie TIPE/ICTABJIAIT COOOM aKT BJACTBYIOIIEro cyObekTa. B Ha-
crosiiield padoTe aKTOM, MOJIeKAITUM MPUHYIUTETBHOMY HC-
TIOJTHEHUI0, OyJIET He caM ITo ceGe JOroBop O 3ajiore, a JOroBop
0 3JI0re, Ha KOTOPOM COBEpIIIEHA UCIIOJIHUTENIbHAS HAAIHUCH (C
COOJTIOICHUEM TIPEIYCMOTPEHHBIX 3aKOHOM YCJIOBHA).

OnpeneneHHy0 4yTh paHee (CM. TaONWIly) TpymIy akToOB,
MOJIEKAIIUX PUHYIUTETLHOMY MCIIOJTHEHHUIO, B LIEJISIX HACTO-
SIIIIETO WCCIIeIOBAHMST HEOOXOIMMO TO/IBEPTHYTH JIaIbHEUITIeMY
JICJIEHUIO TaKKE N0 UICTOYHUKAM AKTOB Ha CJIEAYIOLIUE TPYIIIIbL:

1) cyoedrHvie akmpt: cyneOHbIE pellieHus CyI0B OOIIel IopHc-
JVIKITUH 1 apOUTPAKHBIX CY/IOB, CyA€OHbIE aKTHI TIO Jies1aM 00 aI-
MUHHCTPATUBHBIX TTPABOHAPYIIICHUSIX, Cy/IeOHBIE TIPUKA3HI;

2) HecyOeOHvle akmbl (32 UCKIIOUEHHEeM HOTApUAJIbHBIX aK-
TOB): pEIlIeHNs] KOMUCCU IO TPYAOBbIM criopaM, akThl [IOP u
®CC Poccum 0 B3bICKAHUM JEHEKHBIX CPEACTB, aKThl OPraHOB,
OCYILECTBJIAIOIINX KOHTPOsbHBIE (pyHKIIMHU (Kpome IIPP u CC
Poccun), 0 B3bICKAaHUU JIEHEKHBIX CPE/ICTB, aKThl IPYTUX Opra-
HOB (KpoMe CyJeOHBIX) M JIOJKHOCTHBIX JIMII TIO JieiaM 00 aJiMH-
HUCTPATUBHBIX MPABOHAPYIIEHUSIX, TIOCTAHOBJICHUS CyAeOHOTO
MPUCTaBa-UCTIOJHUTES;

3) Homapuanvhble aknwl: HOTAPUATBHO YIOCTOBEPEHHBIE CO-
rJ1ameHus o0 yriate aIiMEHTOB WM UX HOTAPUATIBHO YIOCTOBE-
PEHHBIE KOIUU, UCTIOTHUTEIbHBIE HAANKUCU HOTapuyca Ha JI0ro-
BOpE 3aiMa, JOrOBOPE XpaHEeHMs1, JOrOBOPE MPOKATa, UCTIOIHU-



TeJIbHbIC HAJMMCKA HOTApUyca MPU HAJIMUYKMK COIVIAIICHUS O BHe-
CyneOHOM MOpsIIKe OOpaIieH s B3bICKAHH S Ha 3aJI0)KEHHOE UMY -
IIECTBO, 3aKJIIOYEHHOTO B BUJIE OT/IEIBHOTO IOTOBOPA WU BKJTIO-
YEeHHOTO B JIOTOBOP O 3aJi0re.

CrietyeT OTMETHUTh, YTO TpeUIOkKeHHAs KilaccuuKaius He
SIBJIsSIeTCS KJIacCU(pUKAITel UCTIOTHUTENILHBIX JOKYMEHTOB, TIO-
CKOJIbKY B TOHSITHE «UCTIOJIHUTEJIbHBIN JJOKYMEHT» BKJIA/IbIBACT-
Cs1 COBEpIIIEHHO OIpeieiecHHOe cofiepkaHue (BapuaHThl KOTOPO-
ro ObUIM pacCMOTPEHBI paHsbllie, cM. c. 12). Hacrosimas kiac-
crurKarys HarpapJieHa Ha TO, YTOOBI pa3rPaHUUYUTh aKThI, KO-
TOpPbIE MOTYT OBITh UCTIOJTHEHBI IOCPEICTBOM T'OCYAaPCTBEHHOTO
NIPUHYKJICHUS, 2 IMEHHO aKThl, IIPECTABIISIONINE COOON OCHO-
BaHUsI IPUHYIUTEILHOTO UCTIONHEHUS. DTO CBSI3aHO C TEM, UYTO
AHAJIN3 UCTIOJTHUTEITBHBIX JOKYMEHTOB OTJIEJIBHO OT aKTOB-OCHO-
BaHWIA HE MOXET TO3BOJIUTh BBHIIBUTh T€ OCOOEHHOCTU U XapaK-
TePUCTUKH, HAJTMYUE WIN OTCYTCTBUE KOTOPHIX OOYCIIOBJIMBAET
UCTIOJIHUTEITbHYIO CHJTY TOW MJIM WHOM TPYIIITbI aKTOB.

3. Cyoeonvie akmwt. T[lpexne Bcero HEOOXOMUMO OIpeie-
JINTh, KaKue JOKYMEHThI [IOHUMAIOTCS TT0]] CYJCOHBIMH aKTaMH.
B neficTByoIeM 3aKOHOATEBCTBE MCIIOIb3YETCsI POIOBOE TIO-
HATHE «CyIeOHbIe aKThl», HO HE PACKPBIBAETCS €ro CYIIHOCTb,
HA3BIBAIOTCS JIMIH (DOPMBI CYJeOHBIX aKTOB — PEICHUS], TTOCTa-
HOBJICHUSI, ONIPE/ICIICHMSI.

Tak, B cooTBeTCTBHH CO CT. 6 PeaepaabHOro KOHCTUTYIIMOH-
Horo 3akoHa ot 31 nekadpst 1996 r. Ne 1-OK3 «O cynebHoit cu-



creme Poccuiickoit ®enepanmmn»!? (nanee — 3akoH 0 cyaeOHON
cucteme P®) nmpu ocyiecTBiieHUH MPaBOCYAUs CYbl BHIHOCST
cy/ieOHbIe MOCTAHOBJIEHH I, KOTOPBIE BCTYTIAIOT B 3aKOHHYIO CUJTY
U SIBJISIIOTCS 0011Ie00s13aTeIbHBIMMU 1151 UCTIOJTHEHM S BCEMU CyOb-
€KTaMU TIPaBa, a TaKXKe 3aKOHHBIE PACTIOpsIKEHM S, TpeOOBaHUS,
TIOpPYYEHM S, BLI3OBBI U IpyrHie OOpalleHusi, KOTOpble He OXBaThI-
BaIOTCSI TIOHATUEM «Cy/IeOHBbIE aKThl». AHAJIOTMYHAs HOpMa 3a-
kpervieHa B 4. 2 c1. 13 T'TIK P®.

B cootBercTBUM CO CcT. 15 ApOUTpaKHOTO MPOIECCYATHHOTO
konekca Poccuiickoit ®epeparm (nanee — ATTIK P®) B apout-
PaXHOM TIpoliecce MPUMEHSIETCs POIOBOE TIOHATHE «CyIeOHbIC
akTe». CormacHo 4. 1 cr. 15 AIIK P® cyneOHble akThl apOUT-
PAXXHOTO CyJa MPUHUMAIOTCS B (hOpMe pellieHus], TOCTAHOBJIe-
HUs1, onpeneneHus. B 4. 2 3Toi ke ctaTbu JaHO MOHSITHE KaXI0-
0 BUJA Cy/IeOHOTO aKTa, MPUHUMAEMOTO apOMTPAKHBIM CY/IOM.

Tak, cyneOHblii aKT, TPUHATHII apOUTPAKHBIM CYIOM MEePBO
WHCTAHIIUY TIPU PACCMOTPEHHH JIeNia TI0 CYIIECTBY, UIMEHYeTCs
perienueM. CyneOHbIe aKThI, TPUHUMAEMbIe aPOUTPAKHBIMHU CY-
JaMH aneJuUISIIIMOHHON U KACCAllMOHHOW MHCTAHIIUN 10 Pe3yJib-
TaTaM PacCMOTPEHM s areJUTSIIIMOHHBIX U KACCAIIMOHHBIX KaJl00,
a Takxke cyneOHble akThl, TpuHUMaeMsble [Ipesuanymom Briciie-
ro Apourpaxnoro Cyna P® no pesynbraram nepecMoTpa cyieo-
HBIX aKTOB B MOPSIJIKE HAA30pa, UMEHYIOTCS [IOCTAHOBJICHUSIMHU.

B 10oKTpuHE rpakAaHCKOro MpoIecCyalbHOTO MpaBa TPajiu-

3 C3Pd. 1997. Ne 1. Cr. 1.



IIMOHHO KCIOJIL30BAJIOCH TMOHATHE «CylIeOHOe pelieHue» 4 mis
0003HaYeHUsI TAHHOU TPyl aKTOB. TeopeTnyeckoe pa3rpaHu-
YeHHe MOHATUI «CyAeOHbIN aKT» U «CyeOHOe PellleHUe» He SIB-
JIIETCA 3aJ]aYell JaHHOTO MccieoBanus. [liis 1esiei HacTosIen
paboTHI MOJ, CyAeOHBIMU aKTaMHU, TIO/JIEKAITUMU TPUHYINUTEITb-
HOMY HMCIOJIHEHHMIO B PaAMKaXxX UCIIOMHUTEIBHOTO MPOU3BOJCTBA,
clieiyeT MOHUMATh KaK Cy/IeOHbIe pellieHus], TaK U CyIeOHbIe aK-
TBI.

[Tpobeme cynHOCTH CyAeOHBIX aKTOB, ONPEEIeHUIO UX TO-
HSITHS, BBISIBIIEHUIO OCOOBIX CBOMCTB IOCBSIIIEHO MHOKECTBO Ha-
YUHBIX paOoT!® Kak COBETCKMX, TaK U COBPEMEHHBIX POCCCUII-
CKHX YYEHBIX-ITPOIIeCCyaTucToB. JlaHHas TeMa JOCTaTOYHO TOJ-
HO HCCJIe[JoBaHa B JOKTPHHE TPakIaHCKOrO MPOIeCCyaTbHOrO
npaBa Poccuu, 4To MO3BOJSET BBIAETUTh HECKOJIBKO MOAXOA0B K
OTpe/IeIeHUI0 CYIIHOCTU cyneOHoro akta. OIHaKO il HACTOs-
IIer0 UCCIIeJOBAHM I TIPE/ICTABIISIETCS] BAXKHBIM OIPEIEIUTh CYIII-
HOCTb Cy/IeOHOTO aKTa MpeXJe BCero Kak akTa, MOJJIEKAIIEro
MPUHYAUTETLHOMY UCTIOJHEHUIO.

CymHOCTh CyeOHOrO akTa MOKHO pacCMaTpUBATh C Pa3HbIX

4 Yoyom /1.M. CyneGHoe pellieHre B COBETCKOM IpakaaHckoMm mpotecce. JI., 1953;
T'ypeuu M.A. PemieHre coBeTCKOTO cya B MICKOBOM IpousBocTBe. M., 1955; On arce.
CynebHoe pertienue: Teoperrueckue mnpodneMsl. M., 1976; 3eiioep b.H. CynebHoe
pelleHre 1o rpaxkIaHckoMy geny. M., 1966.

15 Jleguuurs JI.B. CyIIHOCTh ¥ 3HAYEHHE CYeOHOTO pelieH s B COBETCKOM TpaXIaH-
CKOM miporiecce: ABToped. Juc. ... Kaug. opul. Hayk. M., 1953; Agodwkos M.I". Cy-
ne6Hoe pemienue. M., 1959; 3asadckas JI.H. Peanmuzauus cyneOHbIX pereHuid. M.,
1982; Jlebeow K.A. Pemenne apoutpaxHoro cyna: Aproped. JuC. ... KaH/. I0pyjl. Ha-
yk. M., 2002.



CTOpPOH, BOCIPUMHMMAsI €r0 KaK aKT MpaBOCydMs '®, Kak akT op-
raHa TrOCyIapCTBEHHOW BJacTW!’, Kak NMpaBONPUMEHUTETbHBINA
akT!8, KaK BBIpaXEHHYIO B 00001 hopMe BOMIO CyaeOHOro op-
rana'.

Tak, A.®. Kaeiinmar BBIIBUHYJ NPENJIOKEHHAE, B COOTBET-
CTBUH C KOTOPBIM CyIeOHOE pellieHre CIIeI0BAIO MMOHUMATh KakK
aKT 3a1uThl pasa. CyIIHOCTb CyA€OHOTO pelIeHUsI OH ycMaTpH-
BaJ HE B crioco0e 3allUThl IIPaBa, a B CaMOM Ha3HAYEHUU Cy1e0-
HoU niesitenibHOCTH: «CyneOHoe perieHue, Oyaydu akmom COIH-
QIMCTHYECKOTO Npasocyoust, IPEJOCTABISET CyleOHYIO 3alUTy
HapyLIEHHOMY WX OCIIapUBAEMOMY IIPABY, OXPAHSET COLMAIIN-
CTUYECKUI MPABONOPSIOK, MPEAYNPERIAET IPakJaHCKUE TIpa-
BOHAPYIIEHHS, OCYILIECTBIISIET KOMMYHUCTUUECKOE BOCIIUTAHUE
(kypcuB moi. — E.B.)»*. TlomuepkuBaercsi, 4to CyaeOHBIN aKT
KaK aKT MpaBOCYJMsl HAlIPaBJIEH Ha 3allUTy HapyIIEHHOTO WU
OCIIapr¥BaeMOro IpaBa.

KiioueBoii MOMEHT B OMpe/ieNieHUH CYIITHOCTU CyAeOHOTO pe-
mienus /.M. Yeuom Buzen B TOM, 4TO CyJeOHBIM pelieHUEM
criop paspeutaemcsi no cyuwecmay . [lox cyneOHbIM perieHneM OH
MOHMMAJ «IIOCTAaHOBJIEHHE CYy/a, KOTOPbIM pa3peluaercs Mo cy-

1 . . .
® Kneiinman A.®. HoBeillme TedeHus B COBETCKOI HayKe I'pakTaHCKOTOo Mporiec-
cyaJibHOTO npaBa. M., 1967.

7 Yeuom J1.M. W36paHHbie TPY/IpI MO rpaxaanckomy mporeccy. CII6., 2005.
8 Yeuuna H.A. W36panHbie Tpyas! o rpaxaanckomy mnpoteccy. CI16., 2004.
19 3etioep H.b. Yka3. cou. C. 41.

2 Kneiinman A.@. Vias. cou. C. 83.



IIECTBY MaTepUaIbHO-ITPABOBOM CIIOP, SIBJISIIOIIMIACS 00BEKTOM
MpoLEecca, ¢ LEJbl0 OKOHYATEIbHOTO YCTAHOBJICHUS W 3AIUTHI
NPaB U MHTEPECOB CYOBEKTOB ITOTO CIIOpa, B MOJTHOM COOTBET-
CTBUHU C ICUCTBUTEIbHBIMU OOCTOSATENILCTBAMM JIENIA U COBETCKHU-
MU 3akoHamMU» 2!, CyeOHBbIIi aKT KaK aKT MPaBOCYIUs pa3peniaeTt
MaTepuaIbHO-IIPABOBOM CIOP MO CYIIECTBY, TEM CaMbIM JIOCTH-
raeTcsl 3allliTa HapyIIeHHOrO UM OCIIOPEHHOTO TpaBa.

Ha cymHocTs cyneOHOro peleHus Kak akta npaBocyaus 00-
pamian BauManuie M.I". Agowkos. CyneOHoe pellieHre OH pac-
CMaTpUBAJ KaK aKT MPaBOCYMs, 3AIMINAIIIMK ITpaBa CTOPOH
Y COLIMAJTUCTUYECKUI MPABOMOPSIOK B FOCYAAPCTBE MyTEM pas3-
peLlEeHNs CYJIOM MEPBOM MHCTaHIIMU MPABOBBIX CIIOPOB MEXIY
CTOPOHAMH IO CYIIECTBY 2.

[To cyTH B cyieOHOM pellieHrH OTpakaeTcsi BOJIS Cy/a, ero Bo-
neusbsiBienue. Tak, K.C. FO0eavcon nof cyaeOHbIMU ITOCTAaHOB-
JICHUSIMU [TOHUMAET YCTAHOBJIEHHYIO ITPOLIECCYaIbHBIM 3aKOHOM
¢popmy evipadsicenusi CyneOHBIMEI OpPraHaM¥ CBOEH 60/, KOTOpast
HEMOCPEeACTBEHHO HaIpaBJ/ieHa Ha 3allUTy OXPaHseMBbIX MpaB U
MHTEPECOB, a TAK)KEe Ha pa3pellieHre BCeX UHBIX CTIOPOB, BO3HU-
KalolMX B MpoLiecce ocyliecTBieHus npasocyaus 2. Takum o6-
pas3oM, CyleOHBIN aKT sSIBJISIETCS HEe MPOCTO aKTOM MPaBOCYIHS,
HO TaKKe TMPeJCTaBIIsieT cOOOW YCTAaHOBJICHHYIO 3aKOHOM (hop-
MYy 8vlpadicenus: goau cyoa. Ins cyneOHOro pelieHus: HeJoIy-

2 Yeuom J1.M. Vxas. cou. C. 239-240.
22 Asorokos M.T. Cyne6Hoe pemrerne. M., 1959.
2 F00eavcon K.C. Copetckuii rpaxaaHckuii npouecc. M., 1956. C. 269-270.



ctuMma cBoOosHas hopma, 3aKOHOIATETbCTBOM PEIbsBIISIOTCS
cepbe3Hble TpeOOBaHUs K O(OPMIICHUIO W COJIEPKAHUIO Cy/ie0-
HOT'O aKTa.

JlpyrumMu yueHbIMU TaKKe JIeslaeTcsl akIeHT Ha dopme cy-
ne6Horo nocraHosienust. Tak, JI.C. Camconosa IOHUMAET Cy-
JeOHBII aKT KaK BJIACTHOE BeJICHUE Cy/ia TI0 TPUMEHEHUI0 HOPM
IpakJaHCKOTO TPOIECCYaTbHOTO MpaBa, BhIpaXKEHHOE B CIEIN-
aJIbHOM, YCTAHOBJIEHHOU 3akoHOM dopme?t. Uccrenays dpopmy
BBITIOJIHEHUSI CynieOHOoro akta, M.A. Bukym paccMaTpuBaer cy-
neOHbIe TIOCTAHOBJICHUSI KaK TIMChMEHHbIE aKThl, B KOTOPHIX BbI-
paxkaetcst cyneOHas BIacTh >,

Bonbinoe pacnpocrpaHeHre B JOKTPUHE TPakJAaHCKOTO Mpo-
HECCYAILHOTO TpaBa MOMYYHJIO PACCMOTPEHUE CylIeOHOro aKkTa
KaK akTa nprMeHeHus rpaBa. OcoO0ro BHUMaHUs TIPU U3yde-
HUM B JAHHOTO BOIPOCA 3aC/TyKUBAIOT HAy4YHble Tpyabl H.A. Ye-
yunoi. [TpaBoBas cuiia ¥ CyIHOCTb CyIeOHOTO pelieHus ornpe-
JeJISUTUCh CUIION, 3HAYeHUEM U COJIep:KaHUeM HOPM IpaBa, Mpu-
MEHEHHBIX CYJIOM B IIeJISIX YperyJupoBaHUsI CHOPHBIX OOIIe-
CTBEHHBIX OTHOIIeHU. OnpeeneHue CUIbl U CyITHOCTH pellie-
HUS Yepe3 HOpPMY IpaBa, MPUMEHEHHYIO CY/IOM, IMOJYEePKUBAET
POJIb Cy/la KaK OpraHa rocyJapCTBEHHOM BIACTH 1O NPUMEHEHUIO
npaea B TENSX PEryJupoOBaHUS CIIOPHBIX OTHOIIEHUM, YKa3bl-
BaeT Ha MOJ3aKOHHOCTb JICSITEJIbHOCTH CYy/la U €ro MOCTaHOBJIe-

24 Camconosa JI.C. IIpumeHeHNre HOPM IPaskIaHCKOIO IIPOLECCYaJILHOTO ITpaBa: AB-
Toped. ouc. ... KaHA. Iopul. HayK. CBepaiiosck, 1982. C. 14.

% I'paxxpanckuii npouecc Poccuu / Iog pea. M.A. Bukyt. M., 2004. C. 284.



HUI%S.

B Teopum rocymapcTBa u mpasa oji MpaBoNpUMEHUTETHHBIM
AKTOM TPaJIUITUOHHO IOHMMAETCsI IPABOBOM aKT KOMITETEHTHOTO
opraHa Wiy JOJKHOCTHOTO JIMIIA, U3JaHHbI Ha OCHOBAaHHUH I0PH-
Juaeckrx (hakTOB M HOPM IIpaBa, ONpeIeIsaIoNnri rmpaea, 00s1-
3aHHOCTU WJIM Mepy IOPUAMYECKON OTBETCTBEHHOCTU KOHKPET-
HBIX UL,

[IpencrapisieTcss BO3MOXKHBIM BBIJIEIUTH B OTHOIIICHUHU CY/1e0-
HOT'O aKTa CJIeAyIore MPU3HAKY aKTa IPUMEHEHHsI IpaBa:

— BBbIHECEHHE KOMIIETEHTHBIM TOCY/IAPCTBEHHBIM OpPraHOM
(cynom);

— rOCyAapCTBEHHO-BJIACTHBIN (MMIIEpaTUBHBIN) XapaKTep;

— WHIMBUIYATbHBIA XapakTep (pa3pemiaercsl Mo CYyIEeCTBY
KOHKPETHBIX CIOp);

— MpeJCTaBIisieT COOOM pellieHre 0 KOHKPETHOMY eIy,

— YyCTaHABJIMBaeT HAJIWYME WM OTCYTCTBUE CyOBEKTHBHBIX
MIPaB WM IOPUINIECKUX O0SI3aHHOCTEH, a TaKKe UX MEpY;

— BBIHOCUTCSI HA OCHOBE JICHCTBYIOIIETO 3aKOHO/IATEILCTBA.

[Tpu 3TOM KaK aKThl IPABOCY/AUSI — CY[AeOHbIE aKThl BHIHOCST-
Al 8 hopme M 8 npoueccyarbHom nopsioke , OripeIcieHHOM 3aKO-
HOM, U CofiepKaT IpeIIucaHus, 3aBepIIalie PacCMOTPEHHE
JeT1a no cyuyecmaey , KOTopble HaaesioTcs: cunoii 3akona®s. K 06-

2 Yeuyna H.A. Vias. cou. C. 304.

2 Teopus rocygapctsa u mpasa: Yueonuk / [Tog pea. C.C. AnekceeBa, C.U. Apxu-
noBa u Ap. M.,1998. C. 324; Anexcees C.C. Teopus npasa. M., 1995. C. 251-260.

2 Yeuyna H.A. Vas. cou. C. 305.



UM TIPU3HAKAM MTPABOMPUMEHUTEIBHOTO aKTa T00ABISIOTCS U
BBIIIICHA3BAHHBIC IIPU3HAKU aKTa ITPABOCYIUA.

Kpowme 1010, B BBIIEN3I0KEHHOM MTOAXO/IE OTMEUAeTCs Ipa-
BOIPMMEHUTENbHASL POJIb CyJa KaKk OpraHa rocyJapCTBEHHOM
Biactu. CyneOHoe pellieHre B KaueCTBe aKTa OpraHa rocyaap-
CTBEHHOM BJIACTH PAaCcCMATPUBAJIOCH Takke U B.M. Cemernogoim.
Tak, OCHOBHBIM 3JIEMEHTOM pEIIEHUS MO T'PaXJIaHCKOMY Je-
Jy, XapaKTepU3YIOIIUM €ro CYIIHOCTb, MO JI0OBIM BUAM HCKOB
(0 MpU3HAHUU U O TIPUCYKAEHUM) ITOT ABTOP CUMTAN CyneO-
HOE YCTAHOBJICHUE U MOATBEPKICHUE HAJIMYUS WIA OTCYTCTBUSA
CIIOPHOTO MpaBOOTHOIIEHUsT ctopoH?. IIpu 3TOM UM OTMeua-
JIOCh 20CYOapCmMEeHHO-801e80€ COOepICcatue ITOro MOATBEPKIe-
HUSL: CyJl pa3pellaeT rpakAaHCKO-IIPaBOBOM CHOP OT UMEHU ro-
CylapcTBa, HA OCHOBE 3aKOHOB M, NPUMEHSAS B OIPECIICHHBIX
CIyYasix npuHydicoerue , CIocOOCTBYET OCYIIIECTBIICHHUIO MaTepH-
anpHoro npasa’*’. Cyne6Hoe pelieHre BBIHOCUTCS CYI0M Kak op-
raHOM r'OCYJIaPCTBEHHOM BJIACTH, KOTOPbI B paAMKaX OCYIIECTB-
JICHHS TIPABOCYIUs MOATBEPKIAET IPABOOTHOIIEHUE U MPUKA-
3bIBAET OTBETUYMKY WCIIONHUTH JISKAIIME HA HEM OOS3aHHOCTH.
Hcnonp30BaHMe Mep rocyJapCTBEHHOIO MPUHYXIACHUS Xapak-
TEPHO /ISl ICTIOIHEHUSI CyIeOHOrO aKTa UMEHHO KaK aKTa opra-
Ha roCy/1apCTBEHHOU BJIACTH.

2 Cemeros B.M. BsauMHas 00sI3aTeIbHOCTD pELIeHU U MPUTOBOPOB B COBETCKOM
rpaxkiaHckoM Iporiecce // Bonmpockl COBETCKOro rpaJaHCKOro Ipasa M Ipolecca:
Vuensle 3anucku. T. 3. M., 1955. C. 139-186.

30 Tam xe.



«AKTOM camMoro rocyiapcTa, 001aJaolmm o01eo0s3aTeb-
HOMH cuton» HasbiBaul cyaeonoe pemenue C.H. Aopamog®!, oTme-
Yas CYIIHOCTh CYJeOHOroO aKTa KakK aKTa opraHa roCy/lIapCTBEH-
Houi BiacT. CyaeOHble akThl IPECTABISAIOT COOOM aKThI Opra-
HOB Cy1IeOHOM BJIaCTH, KOTOPBIE SIBJISIOTCS COCTABHOM YaCThIO CH-
CTEMBI OPraHOB TOCYIapPCTBEHHOU BiacTH. TO 0OCTOSATENHCTBO,
91O CyneOHast BJIACTh SIBJISICTCS OJIHOW U3 BETBEW TOCY/IapCTBEH-
HOW BJIACTH, MPEAOTPEAeIsSeT MPABOBYIO MPUPOIY CYACOHBIX aK-
TOB KaK aKTOB OPraHOB Cy/lIeOHOI BJIACTH, B CBSI3U C YeM TIPe/-
CTaBJISIETCS] BOBMOXKHBIM BBIJIEIUTh XapaKTepHbIE MTPU3HAKU CY-
NeOHOTO aKTa Kak aKkTa OpraHa rocyJapCTBEHHOU BJIACTH:

— BBIHECEHUE aKTa YNOAHOMOUEHHbIM OP2AHOM, OCYIECTBIIS-
IOLIUM TOCYIapCTBEHHO-BJIAacTHbIe (PyHKIIMU. B maHHOM ciydae
CyneOHbIe aKThl BBIHOCSATCS TOCYJapCTBEHHBIMH Cy/IaMH, 0Opa-
30BaHHbIMU B cooTBeTcTBUM ¢ KoHctutynuen P®, 3akoHoM o
cynebHoit cucreme PO;

— 00s13amenvHblil Xapakmep 32, IPUCYIAA UM KaK aKTaM, UC-
XOIAIIMM OT CYOBEKTOB, HAJIEJICHHBIX TOCYIapCTBEHHO-BJIACT-
HBIMH TTOJTHOMOYHSIMH;

— U3/IaHKE aKTOB IO BOMPOCAM, BXOJSIIIUM B cghepy Oesimens-
Hocmuy OpraHa rocyiapctBeHHou Biactd. OCHOBHOM (pyHKIIMEN
CyneOHOU BJIACTHU SIBJISIETCSI OCYIIIECTBJICHUE TIPABOCY/IUs, a ee
COIMAJIbHBIM TIpe/IHA3HAYEHUEM B OOIIIECTBE — OOecIieYeHue 3a-
IIIMTOM TTpaB, CBOOO/I M 3aKOHHBIX MHTEPECOB CYOBEKTOB MPABO-

31 Abpamos C.H. CoBeTckuil rpaxJaHckuil npouecc. M., 1952.
3 Yeyuna H.A. Vkas. cou. C. 306; Macaennurxosa H. 1. Yka3. cou. C. 35.



BOT'O IPOCTPAHCTRA;

— aKTBl OPraHOB TOCYJAPCTBEHHOW BJIACTH BBIHOCSTCA C IIe-
JIBIO YHIOPSIIOYMBAHUS CYIIECTBYIOIIMX IIPABOOTHOIIEHUH U Ipa-
BOTIOPSIZIKA B TIEJIOM, 00ECIIEUUBAIOT CIMAOUALHOCHb 2PANCOAH-
cK020 0bopoma>.

[Ipu paccmoTpennu cyneOHOTo akTa Kak akTa OpraHa rocy-
JapCTBEHHON BJIACTH OCHOBHOM aKIIEHT, Oe3yCIOBHO, C/IeaH Ha
craryce U KOMIIETEHIIUM CaMoro opraHa (cy/ia), a Takxke Ha 0co-
OOM COIMaILHOM Ha3HAYEHUH B 00JIACTU PETYJIMPOBAHUS U YIIO-
PSIOUMBAHUS TIPABOOTHOIIEHU B paMKax IPakJaHCKOro 000-
pota. [Ipu ompeneneHry MpaBoOBOW MPUPOIBI CYJEOHOrO aKTa
CJIelyeT IIOMHUTBD, 4TO Yepe3 CyAeOHYIO esITeIbHOCTh, 8 UMEHHO
yepe3 OCYIIECTBIICHUE TIPABOCYMS, PEaU3yeTcsl OjlHA U3 Bak-
HEWIIMX 3a/a4 rOCy1apCcTBa — 3aIlIMTA MPaB, CBOOO M 3aKOHHBIX
MHTEPECOB I'Pak/IaH U OpraHU3aIl|i.

CroxHasi mpaBoBasi MpUpoya CyneOHOro akTa, MPeICTaBIISIO-
I1IEro COOOM ¥ aKT MPABOCY/IHS, ¥ IIPABOIPUMEHHUTEIIbHBINA aKT, 1
aKT OpraHa rocy1apCTBeHHOU BIaCTH (CyAeOHOM BIACTH ), TO3BO-
JISIET BBISIBUTH Te OCOOEHHOCTH U XapaKTepHbIe IPU3HAKHU, KOTO-
phie MOTYT CJTY’KMTh OCHOBAaHHMEM JIJIsl OTTPaHUUCHUsI CYeOHbIX
AKTOB OT JIPYIMX aKTOB, TOJUICKAIIUX TPUHYAUTETHOMY HCIIOJI-
HEHUIO.

4. Hecyoeonvle akmuol. AKTbI HeCyaeOHBIX OPraHOB U JIOMK-

33 Bazaiinosa CK. CyzeOHble akThl B IpaskJaHCKOM M apOUTPaKHOM ITpOLiecce: Teo-
peTudecKkre M NMpHUKJIaaHble mpooneMsl: [Iuc. ... mOKT. lopuj. Hayk. ExatepuHOypr,
2008. C. 273.



HOCTHBIX JIMII, TIO/JIEXAIIME MPUHYIUTEbBHOMY UCIIOHEHUIO B
COOTBETCTBUM C JIEMCTBYIOIINM 3aKOHOAATEIbCTBOM, MOTYT MC-
xonuth oT [leHcnonHoro ponga P®, donpa conuaibHOroO CTpa-
xoBaHusl PP, opraHoB, oCcylECTBIAIIMX KOHTPOJIbHBIE (DYHK-
UK (K MpUMEpY, TAMOXXEHHbIX OPraHOB, HAJIOTOBBIX OPraHOB),
CyAeOHOTO MPUCTaBA-UCTIONHUTEISI, OPraHOB (KpOMe CylIeOHBIX )
¥ IOJKHOCTHBIX JIMLI, YIIOJIHOMOYEHHBIX Ha pa3pelieHue e 0o
a/IMMHUCTPATUBHBIX [IPABOHAPYIICHUSX, & TAKXKE OT IPYTUX Op-
TaHOB U JAOJKHOCTHBIX JIUII, IPEIYCMOTPEHHBIX (pefepaibHbIMU
3aKOHAMM.

[Ipexnae Bcero ciaeqyer OCTAHOBUTHCA Ha BOIIPOCE O Ipa-
BOMEPHOCTH ¥ KOHCTUTYLIMOHHOCTH TIOJIOKEHUI 3aKOHOJATEb-
CTBa, PEyCMATPUBAIOLINX UCTIOJIHEHHE B IPUHYIUTEILHOM TO-
pSIKE aKTOB, HE OTHOCSIIMXCSA K CyaeOHbIM akTam. Bo3mox-
HOCTb 0OpallieHr sl B3bICKaHU s HA UMYIIECTBO U JICHeKHbIE CPe/l-
CTBa JIOJKHMKA MO CyleOHBIM aKTaM MpecTaBisieTcs: Geccrop-
HOU BBHUY OYKBJILHOTO TOJIKOBaHUS MojioxkeHnid KoHcturymm
P® (4. 3 ct. 35). Bonpoc OTHOCUTENIBHO TPUMEHEHH S ITUX MPa-
BUJI K aKTaM Hecy[eOHbIX OpPraHOB HEOJAHOKPATHO MOJAHUMAJICS
B JUTEpatype’*.

Tak, B KauecTBe OIHOTO U3 APryMEHTOB B MOJIb3y MPaBO-
MEPHOCTH OOpaIlleHrsT B3bICKaHMsI Ha IMYIIECTBO JIOJKHUKA TIO
HecyneOHbIM akTaM A.B. 3akaparoka CripaBeJUIMBO YKa3bIBaeT

4 Apxoe B.B. IIpoGieMbl PUHYIUTETBHOTO UCIIOMHEHHUS UCTIOJIHUTEIBHOM Ha/IH-
cu HOoTapuyca // http://www.notiss.ru/usrimg/copie %20executoire. pdf; Kommenrapuii
k PenepansHOMy 3aK0HY «O0 HCHOMHUTETBEHOM ITpou3BoacTBe» / [lox pen. 1.B. Pe-
metTHukoBor. M., 2009. C. 69.



Ha TO, YTO «IIPaBO Ha CyleOHYIO 3aIUTy OT PEIIeHUI O B3bIC-
KaHWY, IPUHAMAEMBIX HeCyleOHbIMUA OpraHaMH U TOTEHIIUAITb-
HO (B IIpoLIeCcCe UX MPUHYANUTEIBHOTO UCTIONHEHUS) CO3JAI0INX
yrpo3y JIMILIEHUs1 KOro-Judo CBOEro MMyllecTBa 0e3 perieHus
CyJa, He MpenoiaraeT yCTaHOBJIEHUE 3aKOHOAATEIEM UCKJTIIOUM-
TETBHO CyJeOHOTO TMOPSIIKA B3BICKAHWS M HE HMCKJII0YAeT BHeE-
CyaeOHOro nopsiika B3bICKaHHsl, PEAYCMOTPEHHOTO (hesiepaib-
HBIM 3aKOHOM, IIpY 0OecIieyeHn 00sI3aHHOMY JIMITY BO3MOXKHO-
CTHU OCTIOPUTD PELIEHUE O B3bICKAHWH, IPUHATOE B A AMUHHUCTPA-
TUBHOM TOPSIIKE, B Cyle» >,

KOHCTUTYIIMOHHOCTB paccMaTpUBaEeMBbIX MOJIOKEHUM 3aKOHO-
JaTeIbCTBA MOATBEPKAAETCS TAKKE MPAKTUKOM KOHCTUTYIMOH-
Horo Cyna P®. B nocranoBiennn KC P® or 30 uionsa 2001 r.
Ne 13-IT «Ilo geny 0 mpoBepke KOHCTUTYLIMOHHOCTH MOJIOKEHUN
noAnyHkTa 7 myHkra 1 cratbu 7, myHkTa 1 crateu 77 M myHKTa
1 cratbu 81 depepanbHOro 3akoHa «O0 MCMOTHUTEILHOM IPO-
U3BOJICTBE»» YKA3aHO, UTO, «yUUTHIBasl MPUPOLY U OCOOEHHO-
CTH aAMUHHMCTPATUBHBIX OTHOLIEHWM. .. (peIepaIbHbI 3aKOHO-
Jatesib BIIpaBe HAJIENIATh OPraHbl UCIIOJTHUTEIBHOM BJIACTH U X
JOJIKHOCTHBIX JIUL] IIOJTHOMOYMEM IIPUHUMATD B TIOPSIKE aIMU-
HUCTPAaTUBHOW IOPUCIMKLIMU PEIIEHUs O B3bICKAHMAX MITpad-
HOI'O Xxapakrepa. 910 He nporuBopeunt Koncrurynmu Poccnii-
ckoil Penepalivivi, B TOM 4ucie ee cratbsiM 45 u 46 (vactu 1

35 Kommentapmii k PenepanbHoMy 3akoHY «OO HCIONTHHUTEIBHOM IPOU3BOM-
cree» / Ilog pen. 1.B. Pemernuxosoii. C. 47 (aBTop kOMMeHTapus K cT. 12 — A B.
3akapiioka).



U 2) ... IOpUIUYECKas CWIa MOCTAHOBJIEHHS, BBIHOCUMOIO CY-
JeOHBIM TTPUCTABOM-UCTIOJTHUTENIEM B TIopsike ctathu 81 Pepe-
pasbHOrO 3aKoHa OT 21 mtonst 1997 r. Ne 119-®3 «O6 ucnonHu-
TEJILHOM ITPOM3BOJICTBE», OOYCJIOBJIEHA €ro MPUPOJON KaK OCO-
00ro pojia cCaMOCTOSITETFHOTO IMPABOINPUMEHHUTEILHOTO aKTa, U3-
JABAEMOTO B MOPSAKE aJMUHUCTPATUBHOW IOPUCIUKIUU C Lie-
JIbIO MIPEeceYeHUs1 TPABOHAPYIIIEHUI, COBEPIIIAEMbIX B IPOIecce
MPUHYAUTETBHOTO UCTIOHEHMS CY/IeOHBIX U MHBIX peIIeHui» 0.
HecmoTpst Ha TO YTO JaHHAs MPaBOBasl MO3MIMSA OblJIa PUHSTA
B oTHOIIeHUH PenepanbHoro 3akoHa ot 21 mwomna 1997 r. Ne 119-
®3 «O06 UCTIOTHUTEBHOM MPOU3BOJCTBE», KOTOPbIA B HACTOS-
1iee BpeMsl He JIEUCTBYET, COJIEpKaHUe TaHHOW MTPaBOBOM MO3U-
1uu Koncturyrnmonnoro Cyna PO npumMeHMMO U K akTaMm Jieu-
CTBYIOILIETO 3aKOHOJIATEJIbCTBA.

Kpowme Toro, n3 Koucrurynuu PO He BoITEKAET, UTO pacCMOT-
peHue e 00 aIMUHUCTPATUBHBIX MPABOHAPYIIIEHUSX U 00ecte-
YeHUEe MPUHYAUTEIBHOTO U3bSTUS UMYILECTBA JJIs1 B3bICKAHUS
mrpada JOKHBI OCYHIECTBIIATLCA TOJIBKO CyAaMHU (CYAbSMH).
3aKOHOIATENILCTBOM TPEIyCMaTPUBAETCS, YTO TAKOE MOCTAHOB-
JIEHUE B CJTy4ae HeCOIacusi C HUM 3aMHTEPECOBAHHOTO JIMIIA MO-
KeT ObITh 0OXxaoBaHo B cyi. [Togadeit xaioObl UCTIOTHEHHE TT0-
CTAQHOBJIEHUS Oy/IeT MPUOCTAHOBJIEHO, W JIIIIb TIOC/IEe OCTaBJIe-
HUS JKaJIOOBI O€3 YIOBJICTBOPEHUST HAJIOKEHHOE B3bICKAHUE TOJI-
aexut ucrosHeHuto (o onpenaenenuio KC PO ot 21 urons 2000
r. Noe 190-O «O06 oTka3e B NMPUHATUU K PACCMOTPEHHIO XKaJO-

36 C3 Pd. 2001. Ne 32. Cr. 3412.



Owl rpaxkaanku OrHeBoi Hatanbu VIBaHOBHBI HA HapyIllieHHe ee
KOHCTUTYIIMOHHBIX MpaB MOAMYHKTOM 6 myHKkTa 1 crathu 7 de-
nepanbHoro 3akoHa ot 21 utons 1997 r. Ne 119-®3 «O6 ucnosn-
HUTEJIBHOM ITPOU3BOICTBE»» )37,

Takum 00pa3oM, BOBMOKHOCTh MPUHYJUTEILHOTO UCTIOTHE-
HUSI AKTOB JAPYTMX OPraHOB U JTOJKHOCTHBIX JIMIL] BBIBOJUTCS U3
OOIIIero CMBIC/Ia M KOMITJIEKCHOTO TOJIKOBAHHS JIEHCTBYIOIIETO
3aKOHOJIATEJILCTBA M 00eCTIeunBaeTCs HAJTMYKUEM OIPeIe/ICHHBIX
YCJIOBHI TaKOro vcrnoHeHusl. Tak, PenepanbHblid 3aKOH OT 2 OK-
Ts16ps1 2007 1. Ne 229-D3 «O0 UCHOIHUTETLHOM TPOU3BOJICTBE»
0OYCJIOBJTUBAET UCIIOTHUMOCTh AKTOB APYTMX OPraHOB U JIOMK-
HOCTHBIX JIUI HAJTMYUEM Y MTOCJIEAHUX MPU OCYILECTBICHUN UMU
YCTaHOBJIEHHBIX (peepaibHBIMU 3aKOHAMU MOJIHOMOYUN npasa
BO3JIaraTth Ha (PU3MYECKUX U IOPUIWYECKUX JIUL] 00S3aHHOCHU
10 repegayve ApPyrum rpakjaHaM, OpraHu3aIusM Uiu B COOTBET-
CTBYIOINE OIOIKEThI OCHENCHBIX CPeOCE U UHO20 UMYUECMBa
7100 IO COBEPILIEHUIO B UX MOJIb3Y OIPeAeIeHHbIX ISHCTBUI UK
BO3JIEP)KAHUIO OT COBEPIIIEHHUSI TAKOBBIX.

Crnenyer oOpaTUTh BHUMaHUE HA TO, UYTO MIPUHYAUTEILHOE UC-
TIOJTHEHHUE CyIeOHOro aKTa OCHOBAHO Ha €ero 0COOEHHOCTSIX U Xa-
PaKTEpUCTHKE KaK aKTa OpraHa rocygapCTBEHHOW BJIACTH, aKTa
MPaBOCYMS U aKTa npaBonpuMeHenusi. IMeHHo rostomy ¢op-
MYJIMPOBKa CT. 12 3akoHa 00 MCMOTHUTEILHOM MPOU3BOACTBE
B OTHOIIIEHUU CYJeOHBIX aKTOB JOCTaTOYHO JIAKOHUYHA: CYJe0-
HbI€ pElIeHUs] Ha3BaHbl B KAYeCTBE OCHOBAHWM JIJISI BBIJJAYU KC-

37 Becrauk Koncrurynuonnoro Cyna P®. 2000. Ne 6.



TIOJTHUTEJILHBIX JIUCTOB, Cy/IeOHbIE IPUKA3bl v IIOCTAHOBJICHUSI T10
JenaM 00 aIMUHHUCTPATUBHBIX TTPABOHAPYIIICHUSIX BBICTYIIAIOT B
KAa4yeCTBE WCIOJHUTEbHBIX JTOKYMEHTOB CaMOCTOSATENbHO. [l
3aKOHOJIATesIsl IOCTAaTOYHO TOrO, YTO B JAHHOM CJIy4yae MCIOJ-
HATHCS PUHYAUTEIBHO OyJeT UMEHHO CYJeOHBIN aKT.

B oTHOIIEHNH e aKTOB HeCy[eOHBIX OPraHoB (hOPMYITUPOB-
KM pacCMaTpUBaeMOll CcTaTbu Oojiee KOHKPETHBI: JTUOO TOYHO
omnpenessiercs Ha3BaHue oprada (Komuccusi mo TpyaoBbiM crio-
pam, Ilercuonnsiii phong PP u ap.), 1160 BBOAATCS JOTOTHH-
TeJIbHbIE YCIIOBUS («...C IPUIOKEHUEM TOKYMEHTOB, CONEpXka-
IIMX OTMETKM OaHKOB WM WHBIX KPEIUTHBIX OpPraHu3alluii, B
KOTOPBIX OTKPBIThI PACUETHBIE U MHBbIE CUETA JOJKHUKA, O MOJI-
HOM WJIM YaCTUYHOM HEUCIIOJIHEHMHM TPeOOBaHWM yKa3aHHBIX
OpPraHOB B CBSI3M C OTCYTCTBMEM Ha CueTax AOJDKHHUKA JACHEXK-
HBIX CPE/ICTB, JIOCTATOYHBIX JIs1 YIOBJIETBOPEHUSI STUX TpeOOBa-
HuUil»). TakuM 0Opa3om, MOAPOOHO OINMUCHIBAETCS AKT, KOTOPBIN
MOXET ObITh IPUHYUTEILHO UCTIOTHEH.

[MTpex e Bcero B 3aKOHO/IATEIHCTBE TOIKHO OBITh YETKO OTpe-
JIeJICHO, KaKOU KOHKPETHO TOCYAapCTBEHHBIA WM WHOW opeat
YNOAHOMOYeH Ha BIHECEHHE COOTBETCTBYIOIIETO aKTa, KOTOPBIM
HaJIeJIsIeTCsl UCTIONHUTENIbHOM cryior. K Takum opranam B cOOT-
BETCTBUM C 3aKOHOJATEJILCTBOM U CO CJIOKUBILIEUCS MPAKTUKOU
OTHOCSITCSI OpTaHbl, 0OJIA/IAIONINE NPABOM B0310X4CeHUS. HA (DU3H-
YECKUX U IOPUANYECKUX JIUL] 00S3AHHOCMU NO Ynaame OeHedlc-
HbIX cpedcms. Kpome Toro, TaHHbIe aKThl IOJDKHBI ObITh BBIHE-
CEeHbI N0 OCHOBAHUSM, YKA3aHHBIM B 3aKOHE, U B YCTAHOBJIEHHON



3aKOHOM ¢hopme.

7151 TOrO 94TOOBI paccMaTpUBaEMble aKThl MOTJIA OBITh UCTION-
HEHBI B IPUHYAUTEIILHOM TIOPSIIIKE, IOJKEH OBITh MTPEeyCMOTPEH
0Co0blll, 6HecYOeO bl NOPslOOK ISl BOTIOKEHHS 00s3aHHOCTEN
1O yIUlaTe JAGHEeKHBIX CPEACTB, a TAK)Ke BHECYIEOHBIN MOPSIOK
WX B3bICKAHUS B CITyyae HEUCIIOJTHEHUS B JIOOPOBOJIBEHOM TMOPSI/I-
ke. HeoOxonqumbIM yCTIOBUEM JIEUCTBUS UCTIOTHUTEIBHOM CHITBI
Ha3BaHHBIX aKTOB SIBJISIETCS 0OecneueHue 00S3aHHOMY AUUY 803-
MONCHOCHIU OCNOPUNDb Pelerie O 63bICKaHUU, TIPUHATOE BO BHE-
CyneOHOM TIOpSIIIKE, B CyJIe.

Ha ocHoBe aHanm3a Ha3BaHHBIX YCJIOBHU MPUHYAUTETHLHOTO
UCIIOJTHEHHUST TI0 aKTaM HeCy/IeOHbIX OpPraHOB IPEICTaBIsAETCS
BO3MOKHBIM CJIeJIaTh BBIBOJ O TOM, UTO HamOoJiee 3HAYMMBIM
YCJIOBUEM MPUHYIUTETHHOTO UCIIOTHEHUS 110 IAHHOM I'PYTITE aK-
TOB BBICTYINAET 0OECCHOPHLILL XapaKTep BO3JIOKEHHOW Ha JOJIK-
HUKa 00si3aHHOCTU. B paMKkax cBoeil komnemenyuu OpraHbl U
JOJKHOCTHBIE JIIIA, He OTHOCSIIMECs K OpraHam cy/ieOHOM BJa-
CTU, HE Pa3pelaloT CIOPbl U HE BBHIHOCAT PEIleHUS IO CyIe-
CTBY CHOPHOTO MPAaBOOTHOIIEHUSI. YKa3aHHbIE OpPraHbl B CBOIO
ouepe/ib M0 MPEeIyCMOTPEHHBIM B 3aKOHE OCHOBAHUSIM BO3JIa-
raloT Ha (PU3MYECKOe WM I0PUIUUYECKOE JIMIIO0 COOTBETCTBYIO-
IIy10 0OSI3aHHOCTB, BRIHOCAT 00 9TOM ONpe/IeIeHHbIN aKT, KOTO-
PbIli MOKET OBITh UCTIOJTHEH IPUHYIUTEILHO B CHITY OECCIIOPHO-
0 XapakKTepa BO3JIOKEHHOW 00SI3aHHOCTH, COOTIOICHN ST HEOOXO-
JUMBbIX YCJIOBUH U yKa3aHUsI HA BO3MOXHOCTb PUHYIUTEIHOTO
WCIIOJTHEHUS B 3aKOHE.



Konen 03HaKOMUTEJLHOI'O
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