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AHHOTaAIUSA

B mpensaraemoit MoHorpacduu MCClenyoTcs PaBOBbIE CPECTBA,
KOTOpbIE O6eCHe‘~II/IBaIOT OCyHICCTBJICHUE HPCHHPI/IHI/IMaTCJTbCKOﬁ
AEATCJIIBHOCTU 663 06pa30BaHI/IH IOPUANIECKOTrO Jiana. Ha
OCHOB€ IMPOBEACHHOIO aHaJIM3a CYIIHOCTHU HPCHHPHHI/IMaTCJTbCKOﬁ
AEATCJIIBHOCTU 663 O6pa3OBaHI/IH IOPUIUICCKOTro JIMa
C(bOpMy.]'[I/IpOBaHO TMOHATHUE CUCTEMBI ITIPABOBBIX CPEJICTB O6CCH€‘-I€HI/IH
HPCHHPHHI/IMaTCHLCKOfI HEATECIIbBHOCTHU 663 06pa30BaHI/IH
IOPUINYECKOTO  JIMIA, pPacKphiTa  CTPYKTypa H  MeXaHU3M
CI)YHKLII/IOHI/IPOBEIHI/IH €ec OCHOBHBIX JIEMEHTOB, a TaKXKE
B3aMMOCBA3b YaCTHOIIPABOBBIX U HY6J'II/ILIHO-HpaBOBI>IX CpeacTB
O6CCH€‘ICHI/IH, MMPpOaHAJIN3UPOBAHBI OCO6CHHOCTI/I HOPMATUBHO-
IMPaBOBOI'O 3aKPEIJICHUA YK%aHHOﬁ CUCTEMBI IIPABOBLIX CPEACTB,
Bpra6OTaH MEXAHU3M OIITUMU3AIIUN CHUCTEMBI ITPaBOBbIX



cpenctB  obecriedeHWs]  MPEANPUHUMATENCKON  JIeSITENbHOCTH
0e3 o0Opa3oBaHMSI IOPMIMYECKOTO JIMI]A B  OTEYECTBEHHOM
3aKOHOJIATEIIbCTRE.

Hacrosimas  MoHorpacdust mnpegHasHaueHa Jjis  HAay4YHbBIX
paOOTHUKOB,  TperofiaBaTesiell,  acmMpaHTOB,  MAaruCTPaHTOB,
CTY/IEHTOB IOPUANYECKUX U SKOHOMHUYECKUX BY30B U (PaKyJIbTETOB,
MpPaKTUKOB, a TaKXke JUIsl BCEX, WHTEPECYIOIMXCS MpodieMamMu
IPakJAHCKOTO M TIPEIIPUHUMATEIBCKOTO MTPaBa.
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BBenenune

B Hacrosmiee BpeMs MpeAnpuHUMATEIbCKAs JEATETbHOCTD
6e3 00pa3oBaHMs IOPUANYECKOTO JIMIA TIOTYYHIIa IMUPOKOE pac-
npoctpaHeHre. VHIUBUIyaIbHbIE TPEANPUHUMATETN YCIIelI-
HO JICWCTBYIOT Ha PBIHKE, TOCTOSIHHO paciupsisi cepy CBO-
el gesTeIbHOCTU. BBIOOp TpakjaHaMu HermocpeacTBeHHOU (hop-
MBI OCYIIIECTBJICHU I TIPEATIPUHUMATENTLCKON JesITeTbHOCTH 00Y-
CJIOBJIEH OOJTBIITM KOJIMYECTBOM (PaKTOPOB IOPUIMUECKOTO, IKO-
HOMHUYECKOTO ¥ ITPOU3BOJCTBEHHO-TEXHUYECKOTO MOPsIIKA.

['ocynapcTBeHHOE peryaMpoBaHME IpearpUHUMATETbCKOU
JesTebHOCTA 0e3 0Opa30BaHUsl IOPUAMYECKOTO JIUIA CTPOUT-
CSl Ha WCIIOJIb30BAaHWM TPABOBBIX CPENCTB, KOTOpPBIE BKJIIOYA-
I0T B ce0s1 CUCTeMY TIPaBOBOTO M SKOHOMUYECKOTO CTHMYJIPO-
BaHusA. Ha MHIuBUAYabHYO TTPEeIIPUHAMATETBCKYIO JIesITeb-
HOCTb OKa3bIBAIOT BIIUSIHUE YACTHOIPABOBBIE U ITyOIMYHO-TIPA-
BOBbIe (DaKTOPBI, KOTOPbIE BHIPAXKAIOTCA B OOECIIEYEHUM TOCY-
JapCTBEHHOM TMOJICPXKKH, IPUMEHEHUH CIIEIMaIbHBIX HAJIOTO-
BBIX PEKMUMOB, MCIOIb30BAaHUHU O0JIee MPOCTHIX (IO CPaBHEHMIO
C IOPUANYECKUMH JULIaMu) (hOpM OTYETHOCTH U T. 1. Kpome To-
T0, 3a4acTyI0 IEATEIbHOCTh MHIUBHU/IyaIbHOTO IPEIITPUHIMATE-
JIS1 TIPEIIIECTBYET OOPA30BAHUIO IOPUIMUECKOrO JIMIA WIN OCY-
IIIECTBJIEHUIO COBMECTHOM JEATETLHOCTH.

CTouT MOMYEpPKHYTh, YTO CYIIECTBEHHAs] POJIb MPEANPUHU-
MaTeJIbCKOM AeSITeIbHOCTH Oe3 00pa30BaHM S IOPUINIECKOTO JIH-



1[a B OTEYECTBEHHOW SKOHOMMKE CETOfIHSI MPU3HAETCS] Ha BCEX
ypOBHSIX. B TO e Bpemsi KOHCTaTUPyeTCs W HaJIUdhe COOT-
BETCTBYIOIIMX MTPOOIeM, TPeOYIOIIUX pa3pelleHus], — CO3/IaHKe
3(pEeKTUBHOIN CUCTEMBbI PABOBBIX CPEJICTB I'PaKAAHCKO-TIPABO-
BOTO PEryJMpoBaHus1, HEOOXOAUMOCTh AeOI0POKPATU3AIIIH KO-
HOMUKH, TIpo0ieMa 3alUTHl TTPaB WHAWBUIYATBHBIX TIPEATPH-
HUMaTesiel, CTUMYJIMPOBAHUS UX JESATeJIbHOCTH U Ap. VHau-
BU/IyaJIbHOE TMPEANPUHUMATENBLCTBO JOKHO MPEOAoieTh pam-
KM TOProBod c(epbl U TONYYUTh AKTUBHOE pPa3BUTHE B 00-
JIACTH TIPOMBIIIUIEHHOCTH, CTPOUTEJIBCTBA, B JKMITUIIHO-KOMMY-
HAJIbHOM XO3SIICTBE U T. 1.

B cBsi3u ¢ 3TUM YeTKoe HaydyHOe Mpe/ICTaBIeHHe O CUCTeMe
MIPABOBBIX CPEJCTB OOECeueHus! MpeapuHIMAaTeIbCKOU JIes-
TeJILHOCTH 0e3 00pa30BaHM S IOPUINIECKOTO JIUIA U CYIIECTBYIO-
IIMX 371eCh MEKOTPACIIEBBIX CBA3SIX I'PaKJAHCKOTO TIpaBa BICTY-
naeT OJJHUM U3 UHCTPYMEHTOB AJIs IOCTHIKEHU S 11e/11 obecrede-
HUS CTaOWIIBHOCTH TPaskIaHCKOTO 3aKOHOJATeNIbcTBa Poccuu.

AZIEKBAaTHO TIEJISIM MTPOBOJVIMBIX CErOHsI pe)opM MEHSIIOT-
Cs1 3a/1a4¥ TMPABOBOro peryrpoBaHus. COOTBETCTBEHHO JOJIXK-
HbI MOIU(PUITUPOBATHCS M CPEJICTBA UX IOCTHKEHH 1, C TOMOIIIBIO
KOTOPBIX, COOCTBEHHO, ¥ BO3MOKHO TIOBBIIIIEHHE COIMAIBHON
IIEHHOCTH U JISICTBEHHOCTH I0pUANIECKUX MHCTUTYTOB. Criesio-
BaTeJIbHO, BOIPOCH HAYYHOT'O OCMBICJICHHUSI TIPABOBBIX CPEJICTB,
UX CBOEBPEMEHHOTO0 M KAaYeCTBEHHOI'O COBEpIIEHCTBOBAHUS B
MPABOTBOPYECKOM M TPABOPEATU3AIIMOHHOM IPOIIECCAX CTAHO-
BATCS BCe OoJiee aKTyaJIbHBIMU, KaK C HAYYHOM, TaK M C MIPaKTH-



YECKOM TOUEK 3pEHUsI.

[TpeameTom HcciieoBaHUs aBTOpa BBICTYIMJI KOMIUIEKC Ha-
YUHBIX MpOOJeM, CBSI3aHHBIX C OINpEAeIeHUEM CUCTEMBbI Ipa-
BOBBIX CpEICTB OOecHeyeHus] WHAWBUAYATbHON MpearpuHu-
MAaTeJIbCKON JICATENIbHOCTH, MCCIIEIOBAHUE TPABOBBIX CPENCTB
oOecrieueH 1, BKJTIOYAIOIINX TPaXIaHCKO-TTPABOBBIE POy -
HbIE CpeJIcTBa 00eCIieUeHusI M CPE/ICTBA, 0OECTICUNBAIOIIHE OCY-
IIECTBJICHUE MPeIIPUHUMATEIbCKO IEATETbHOCTH Oe3 00pa3o-
BaHMS IOPUAMYECKOTO JIUIIA.

HecmoTpst Ha TOCTaTOYHO aKTUBHOE YIMOTpeOIeHne 3aKOHO-
JarejieM KaTeropuu «IpaBoOBOe OOecHeueHre», KOMIUIEKCHOTO
WCCIIE/IOBAHUsl YKa3aHHOW KaTeropuy MpUMEHUTENTbHO K cepe
MPEeANPUHUMATETLCKON JEATETPHOCTA B POCCUMCKOUN ITUBUIIN-
CTHKe TOKa He MPOBOIWIIOCh. PaboTa sBIsieTcs IepBhIM B OTede-
CTBEHHOH IOpUIMYECKOI HayKe MOHOIrpauyecKUM MCClIe1oBa-
HUEeM IIpo0JieM, CBA3aHHBIX C CUCTEMOM MTPABOBBIX CPENICTB OCY-
IIECTBJICHU S TTPeIPUHUMATETBCKOM AeSITeJIbBHOCTH 0e3 00pa30-
BaHUsI IOPUANYECKOTO JIMIIA.

B moHorpadgum npeanpuHsTa nonsiTka chopMyIMpoBaTh aB-
TOPCKOE MpE/ICTaBIEHNe O CUCTEME MPABOBBIX CPENCTB oOecre-
YeHUsl TPeANPUHUMATENTLCKOM eATEIbHOCTU 0e3 00pa3oBaHUs
IOPUIMYECKOTO JIUIIA, OMPEIeIUTh MEXaHU3M (DYHKIIMOHHUPOBA-
HUSI 9JIEMEHTOB CUCTEMBI ITPABOBBIX CPEACTB 0OecieueHus Mpe-
NIPUHUMATENbCKON AeSTeNbHOCTU 0e3 00pa3oBaHUs 0puaAnYe-
CKOTO JIUIIA.



I'naBa 1. O0mas xapakTepucTuKa
CHCTEMBbI IPABOBBIX CPEJCTB
oOecreueHns MpeanpPuHIMATEbCKON
neATeJbHOCTH 0€e3 00pa3oBaHus
IOPUANYECKOT0 JIMIa

§ 1. IlloHsaTHE H OCHOBHBIE 0COOEHHOCTH
npeanpUHIMATEIbCKOM JesSITeJIbHOCTH
KakK npaBoBou kareropuu. CylmHoCTh
npeanpUHUMATEIbCKOH AesSITeJIbHOCTH
0e3 00pa3oBaHUsA IOPUIHYECKOrO JHIIA

[TpeanprHUMATENBCTBO — CJIOKHOE, KOMIUIEKCHOE SIBJICHHE
COBPEMEHHOM COLIMAIbHO-9KOHOMUYECKOW XHU3HU. VIMEHHO 3TO
1 00yCJIOBJIMBAET HEOOXOIUMOCTh OCMBICIEHHSI 9TOTO SIBJICHUS
C TOUKM 3peHus npasa. [Ipu 3ToM OHO sIBIsIETCS] OOBEKTOM HC-
CJIeIOBaHUS1 SKOHOMUKH, COLIUOJIOTUH, TICUXOJOTUU U (PHIIOCO-
(pun. Bee 311 oTpaciu 3HaHUA U3y4aloT NPeaIPUHUMATEIbCTBO
¥ [IPEJIIPUHUMATENBCKYIO AEATELHOCTD B PAMKAX CBOETO IPE-
meta. [ToaTroMy enuHOTrO, OOIMIENPUHSITOrO OMpeNeeHuUsl ITOTO



BUJ1a SKOHOMHYECKOH JICATEIbHOCTU HE CYIIIECTBYET, YTO TOJIBKO
NOTYEPKUBAET HEOOXOMMOCTh UCCIIeIOBaHUSI 9TOTO (DEeHOMEHa.

W3yueHHI0 Kateropum «IpearpuHUMaTeIbcKast JesTelb-
HOCTh» KaK TIPaBOBOMY sIBJIEHHIO TIOCBsIeHbI Tpyasl B.C. AHo-
xuHa, O.A. bensesoii, B.B. lommnackoii, B.B. Jlanrtesa, E.N. Jle-
6enesoii, B.®. [Tononpomyno, .. [Tnesa, B.B. Poproro, O.M.
Oneiinuk, U.B. Epmosou, N.B. [JoiinnkoBa, B.C. benbix, C.3.
Kumunckoro, H.W. Kneiin, B.C. CemeycoBa, B.C. MaprembsiHO-
Ba, T.B. Kamanunou, O.B. Tumanckoii, K. A. Monosou, M.1O.
Tuxomuposa, H.H. Koctiok, H.}O. Kpymiosoi, K.}O. TorseBa
¥ MHOTHUX JIpyrux ydeHsix!. Kpome Toro, BecbMa 3HauUMTETbHbINA

! Anoxun B.C. INpennpunumarensckoe npaso. M., 1999. — 391 c.; beasesa O.A.
IpennpuanMarensckoe mpaBo: Yued. moc. M.: FOpunmueckas dupma «KoHTpakT»,
«MHOPA-M», 2006. — 262 c.; Joaunckas B.B. TpennpuHUMaTenbCcKoe paBo: yueo-
HUK JJIS1 CTyH. YUPEeXKJIeHWH cpea. mpod. oOpasoBanus. M.: 3natenbCKuil IEHTp
«Akagemusi», Macrepcro, 2002. — 192 c.; Jlanmes B.B. TlpeanpuHumareabckoe
npaBo: noHATHe U cyobekThl. M.: Opucts, 1997. C. 18-19; Jlebeoesa E.U. T'pax-
JAHCKO-TIPABOBOE PEryJIMpPOBaHUE MPEANPUHUMATETLCKOM esITeNbHOCTH: Yued. no-
cobwre. M.: U3a-Bo Poc. akoH. akaf., 2002. C. 140; Iononoonyao B.@. Kommepueckoe
(mpenmpuHUMAaTeIbcKoe) paBo: YueO6Huk. M.: ITpocnekt, 2009. — 592 c.; [Lwes O.1.
ITpo6eMsl IPaBOBOTO PEryJIMpOBaHUS MPeIIPUHAMATEIIbCKON JesTensHocTH B Poc-
cuiickoit Penepauun. I'paxJaHCKO-NPaBOBOi acmeKT: aBToped. AUC.... I-pa. 0pUi.
Hayk. M., 2002. — 45 c.; Posuvuii B.B. [loHdTHe 1 NpU3HAKU NpeJIpUHUMATEbCTBA
(rpaxzaHcko-1ipaBoBoi acnekT). Mpkyrcek: M3a-Bo MpkyTckoro ynusepcutera, 1998.
C. 5-85; IMpennpuHUMAaTeNbCKOE (XO3SIMCTBEHHOE) MpaBo: YueOHuk: B 2 1. T. 1/
OtB. pen. O.M. Oneitnuk. M.: IOpucts, 2003. — 360 c.; Poccuiickoe npeanpruHuma-
TeJbeKoe TpaBo: YueOuuk / Ots. pen. .B. Epinosa, I'.JI. OthiokoBa. M.; TK Benowu,
2008. — 165 c.; Hoiinuxos U. B. TlpeanpruHUMAaTeIbcKoe paBo: Yued. moc. M., 1998. —
374 c.; beavix B.C. IlpaBoBoe perylupoBaHue MpeapMHUMATEILCKON JeATeIbHOCTH
B Poccru. Monorpadust. M.: TK Ben6u, [Tpocniekr, 2005. — 432 c.; 2Kuaunckui C.3.
ITpeanpuHIMaTeIbCKOE MPABO (ITPaBOBask OCHOBA MPEIIPUHAMATETECKOM JIeSTeBHO-



UHTEPEC C TOYKHU 3PEHUS TEOPUM U NPAKTUKU UMEIOT MHEHMA
O MpEeANPUHUMATENILCTBE U NMPEAIPUHUMATENAX TaKUX U3BECT-
HBIX 3apyOeKHBIX yueHbIX, kKak U. Illymmerep, P. Xuspuy, A.
Xockunr, ®. Xaiiek, M. ITutepc u np.? [logodHOE nmpuctaabHOE
BHUMAaHUE K UCCJIEJOBAHMIO IPAaBOBOW NIPUPO/IBI MPEAIPUHUMA-
TEJILCKOU AEATEIBHOCTH OINPENENICHO €€ 3HAYMMOCTBIO IS CO-
BPEMEHHOT'O POCCHICKOTO OOIIEeCTBa.

ITpu paccMOTpeHHH CYLIHOCTH NPEATIPUHUMATENILCKON JIEs-

cru). M.: HOPMA, 2001. — 672 c.; IIpennpunumarensckoe npaso: Kype sekuuii /
Orts. pen. H.U. Kneitn. M.: IOpun. mut., 1993. — 479 c.; Cemeycos B.C. OcobeHHOCTH
craryca UHIMBUyaJIbHOTO NpeanpuHuMaresis // Poccuiickas octunms. 2003. Ne 3. C.
16-17; Mapmemwsinos B.C. XossiictBeHHoe mpaBo. T. 1: O6muue nonoxenus: Kypc
nexumit. M.: BEK, 1994. — 338 c.; Kawanuna T.B. TpennpuaumarensctBo: [IpaBo-
Bble OcHOBBL. M.: IOpua. mut., 1994. — 176 c.; Tuwanckas O.B. OCHOBBI TPaBOBO-
TO PeryJUpOBaHMS MPEANIPUHUMATETLCKON JIeSITeNbHOCTH. Tpyno-mpaBoBOl acCIieKT:
Agroped. auc. ... kaHa. opua. Hayk. CII6., 1995. — 20 c.; Honosa 7K. A. TlpaBoBbie
poOIEeMbI JIETUTUMALIUY TpenpuHuMaTesbetBa // TocymapetBo u paBo. 1997. Ne 5.
C. 46-50; Tuxomupos M.IO. HmuBUyasIbHBIN TIPEANTPUHUMATEIb: TPABOBOE TOJIO-
skeHue 1 Buapl fesatensHoctH / [oa pen. MLIO. Tuxomuposa. M., 2005; Kocmiox H.H.
[MpennprHIMAaTeNbCKAs AESTETLHOCT Oe3 00pa30BaHM IOPUIMUECKOTO JIMIA: BOIIPO-
CBI [TPABOBOT'O PErYJIUPOBAHUS: ABTOped. [IHC. ... KaHIl. opun. Hayk. CII6., 1994. — 21
c.; Kpyeaosa H.FO. XossiicTBeHHOE MpaBo: Yueonuk. M.: FOpucnpynennus, 1997. C.
63; Tomves K.FO. TlpennpuHAMaTebckoe npaBo: ITyOnMyHO-TIPaBoOBO# CTaTycC Mpe-
npuHuMarens: Yued. nocooue. M., 2003. — 277 c.

2 Ilymnemep H.A. Vctopus skoHomuyeckoro anammsza: B 3 1. T. 3. Tlep. ¢ an-
. / Tlox pen. B.C. Asronomoga. CII6., 2001. — 300 c.; Xuspuu P. Ilpeanpunuma-
TEJBCTBO, MM KaK 3aBECTH COOCTBEHHOE N0 1 T0OUThCs yeriexa. Bom. 1; TIpenmnpu-
HUMATesb U MpeanpuHuMaresbetBo: Ilep. ¢ anrt. / O6r. pea. B.C. 3arammsmig. M.:
IIporpecc-Yuusepe, 1993. — 159 c.; Xockune A. Kypce npennpunumMarenscTsa. Ilep.
¢ anr1. / O6m. pen. u npeauci. B. Peidankuna. M.: MexayHap. otHomenus, 1993. —
230 c.; Xaiiex ®@. InauBuayaan3M U SKOHOMUYecKui nopsnok. M.: M3orpag. Hava-
na-Ponp, 2000. — 180 c.



TEJIHOCTH C 1I€JIbI0 BBISIBUTh €€ OCHOBHBIE XapaKTEPHBIE YEPTHI
HEOOXOMMO OOpATUTHCS B IIEPBYIO OUYEPe/Ib K JIEraIbHOMY OITpe-
JeJICHUIO TIPEANPUHUMATENBCKOU e TeTbHOCTH.

B Poccun 3a nepuoa ¢ 1990 o 1994 r. 3akoHopatenem Obl-
JIO MPEJIOKEHO TPU ONpPEeAeIeHUs TPEeAIPUHUMATENbCKOM Jies1-
TeJbHOCTU. BriepBble MOHATHE MPEANPUHUMATENILCKON JIESITE b-
HocTU ObLIO chopMynupoBaHo B cT. 1 3akona PCOCP ot 25 ne-
kaopst 1990 r. Ne 445-1 «O nipeanpusTUsAX ¥ IpeaIpUHAMATETb-
CKOM JieATeibHOCTH» . [log mpeanprHuMaTeIbCKOM AesTeIbHO-
CThIO (MPEeANPUHUMATETHCTBOM ) TOHUMAJIACh MHULIMATUBHAS Ca-
MOCTOSITE/TbHAS JeATeBHOCTh TPAaXIaH U UX OObeUHEHUN, Ha-
NpaBJieHHAasl Ha MOy4YeHue MPUObUIM U OCYILECTBIsieMast MU
Ha CBOW PUCK U O]l UMYILECTBEHHYIO OTBETCTBEHHOCTD B Ipee-
Jlax, OIpeesieMbIX OPraHM3alMOHHO-TPaBOBOM (POPMOI TpeI-
npusitus. [1ozxke Takoe NOHATHE ObLIO ChOPMYJIUPOBAHO B CT.
1 3akona CCCP ot 2 anpens 1991 r. Ne 2079-1 «O06 o6mmx
Havasiax npennpuaumarenbctsa rpaxaan B CCCP»4. Tpennpu-
HUMATEIbCKasl IeATEIbHOCTh ONpeesslach Kak MHUIIMATUBHAS
CaMOCTOSITeJTbHASI AeSITeJIbHOCTD TPaX/J1aH, HallpaBJieHHAs! Ha TIO-
Jy4eHue pUObLIN U JIMYHOTO J0X0/1a, OCYIIECTBIsieMasi OT CBO-
€ro UMEHU, Ha CBOW PUCK U TOJ] CBOIO MMYILECTBEHHYIO OTBET-
CTBEHHOCTb WJIM OT UMEHH U TIOJl UMYIIIECTBEHHYI0 OTBETCTBEH-

3 Bepomoct Cre3pna HapoaHbix genytatoB 1 BepxoBroro Cosera PCOCP. 1990.
Ne 30. Cr. 418.

* Begomoctn Chesna HapoaHsIx JerytaroB 1 BepxosHoro Cosera PCOPCP. 1991.
Ne 16. Cr. 442.



HOCTb I0PUJUYECKOTO JINLA — PEANPUATHUS.

Omnpenenenne 3akoHa CCCP 1991 r. BeI3BIBANIO psAf Mpo-
O5eM Kak B TeOpUU, TaK U B MPABONPUMEHUTESLHON MPAKTU-
ke. Bo-nepBbIX, yKa3zaHue 3aKOHOAATessi Ha MHULMATHBHOCTb
IPEANPUHAMATENHLCKON JIESITeTIbHOCTH TIPEACTABIISAETCS He0OOC-
HOBAHHBIM, IMOCKOJIbKY JAAHHBIN MPU3HAK B 3HAYMTEIHHOU Mepe
OXBAaTBIBAETCSI IOHSITUEM CAMOCTOSITEJIbHOCTU U HE UMEET CYIIIe-
CTBEHHOTO PaBOBOIo 3HaueHus1. Kpome TOro, MHUIIMATUBHBIN
XapaKTep CBOMCTBEHEH BCEM yUaCTHUKAM TPaskIaHCKOTO 000PO-
Ta. He coBceM siCHa MBICIIb 3aKOHOAATENS M TPU YTOUHEHHH Lie-
JIM JICITeJIbHOCTH: HAIPABJICHHOCTh HA TIOJNyYeHHE TTPUObLTN U
JIMYHOTO JIOXO/1a, TaK KaK Moy4eHue MpuObLIA BKITIOYAET B ce0s
Y JIMYHBIN 10X0/1. 3aKOHOJATENb HE YKa3aJl HA CUCTEMAaTUYHOCTh
MPEANPUHUMATENILCKON JEATENBHOCTH, YTO BBI3BIBAET HEKOTO-
pbie MPOOJIEMbI TIPU OTHECEHUU SKOHOMHMUECKOH JesITeIbHOCTH
rpaxJaH K pearnpuHUMaresbckor. He coBceM yaayHo B jierab-
HOM OIpeJIeJIeHNU OXBaYeH CYObEeKTUBHBIN COCTAB MPeIIPUHM-
MAaTeJIbCKOU IEATEIbHOCTH.

[Ipunatre yactu nepBou I'paxgaHckoro kopekca Poccuit-
ckoit ®epepanuu (nanee — 'K PD), HecoMHeHHO, cTasio cepbes-
HBIM 3TaroM pa3BUTHsI HOPMATUBHOM Oa3bl O MPeIPUHIMATETb-
CKOW JesITeJIbHOCTA. 3aKOHOJIATeN b Pa3perivl psi MpoosieM,
YCTpaHWJI HEKOTOPblE HETOYHOCTU U HEOOOCHOBAaHHBIE OTPaHU-
YEeHU s MpeIIPUHUMATEIbCKOM AEeSTEIbHOCTH, CYIIECTBOBABIIINE
B paHee JeViCTBOBABIIIEM 3aKOHO/IATEIbCTBE .

> Moucees M. [IpennprHuMaTenbckas AEATENBHOCTD TPAk/IaH: IOHATUE U KOHCTH-



I'paxmanckuii koneke Poccuiickoit ®Peneparuu B 1. 1 CT.
2 ompepensieT NPeANPUHUMATENIBCTBO KaK CaMOCTOSITENIbHYIO,
OCYILIECTBJISIEMYIO Ha CBOW PUCK JAESITEJIbHOCTh, HAIPABJICHHYIO
Ha CUCTeMaTHUYeCKOe MoTyYeHHe MPUOBLIH OT IMOJIb30BaHUS UMY-
IIECTBOM, MPOAAXH TOBAPOB, PAOOT WM OKa3aHUs yCIIYT JIUIa-
MU, 3apErUCTPUPOBAHHBIMU B 9TOM KaueCTBE B YCTAHOBJIEHHOM
3aKOHOM TopsKke®. JlaHHOe JierajibHOe OIpe/esieHUe, ¢ OJHOM
CTOPOHBI, COIEPKUT BCE CYIIIECTBEHHbIC MPU3HAKU MPEATTPUHU-
MaTeJIbCTBA U TIO3BOJISIET OrPAaHUYUTh €r0 OT SKOHOMUYECKOM Je-
SITEJIBHOCTH, OJTHAKO, C IPYror CTOPOHBI, IPU UX aHAJIU3€ BO3-
HUKAIOT TEOPETUYECKUE U MTPAKTUUECKUE TTPOOIEMBI.

[Tpesx e yemM nepeiTH K paCCMOTPEHHUI0 OCHOBHBIX OCOOEHHO-
CTel MpePUHUMATELCKON JIEATEIbHOCTH, HEOOXOIUMO OCTa-
HOBUTKCSI HA TIPUHIIUIIMATIBHOM BOIIPOCE O COOTHOIIEHUH KaTe-
rOpUil «IpeJIpUHUMATEbCKAS NeATETBHOCTb» U «IKOHOMUYE-
CKasl JesTebHOCTb». JIaHHBI JUCKYCCHOHHBI BOIIPOC MIMEET
OO0JIBIIIOE TTPAKTUYECKOE 3HAYSHHUE, TTOCKOJIbKY MO3BOJISIET OIpe-
JeJINTh, KaKue BUIBI JeSITeIbHOCTU, TIPUHOCSIINE TPUOBLTb, OT-
HOCSTCSI K KaTerOpUuu MperpuHUMATETbCKOM.

JlefiCTBUTENILHO, OMpeieieHue MpeANPUHUMATEILCKOU Jes-
TEeJILHOCTH C(pOPMYIMPOBAHO KaK «HEKOE OTpaciieBoe (Tpaxk/IaH-
CKO-TIPaBOBOE) TIOHMMAaHUEe NIPeANPUHUMATENILCTBA» , Oe3 yuera

TYTHBHBIE NpU3HAKHU // X034UCTBO U TipaBo. 1997. Ne 3.

6 I'paxnanckuii koneke Poccuiickoit ®enepanuu. Yacts neppasi: PenepabHblil 3a-
KOH OT 30.11.1994 Ne 52-@3 // C3 Pd. 1994. Ne 32. Crt. 3301.

" Cm.: Boikos A.T. O colepkaHu Kypca MpeIIpHHIMATETbCKOTO MPaBa U MPHHIN-
Max ero MoCTpoeHus // MpeapUHIMATENbCKOE MPABO B PHIHOYHOM SKOHOMUKE. M.:



nonoxenus: Koncruryru Poccuiickoii @enepariiu 06 3T0i 1e-
SITEJIBHOCTHU U JIESITEIBHOCTA SKOHOMUYECKOI.

B OCHOBHOM B3JISI/IbI YUEHBIX CBOAATCS K TOMY, UTO Tpe-
NpUHUAMATENIbCKAsA [EATEIbHOCTh SIBJISIETCS PA3HOBUIHOCTBIO
SKOHOMMYECKOM®, ee OTJIMYME OT IMOCJIEIHEN 3aKII0YaeTCs B Ha-
NIPaBJICHHOCTH Ha CUCTEMAaTUYECKOe TIOyYeHH e PHObUTH .

[To stomy noBoay K.IO. ToreeB numer: «B Koncrutyuuu
P® roBoputcs 0 ABYX BUAAX IKOHOMMUYECKOW JEATEIBHOCTU:
1) npeanpuHUMATEIbCKON NEATENBHOCTU; 2) HEKOMMEPUYECKON
(MHOM IO OTHOILIEHUIO K ITPEATPUHUMATEILCKOMN) AEATEIBHOCTH.
[Tpu 3TOM Kaxgas U3 HUX MOXET ObITh aKTUBHOUM (IIPOM3BO-
JUTEIbHOW) WM MACCUBHOM (B BUJIE MOJIyYEHUS OT BJIOKEHHO-
r0 UMYILECTBA), YTO HE BCETJa YUUTHIBAETCS B OTEYECTBEHHOM
NpeIpPUHIMATETHCKOM 3aKOHO/IATENBCTBE 0.

Takum odpazom, Koncruryrmonnsiii Cyn Poccuiickoit ene-
palyy yIOMHUHAET 0 KpailHel Mepe /iBa BU/1a SKOHOMUYECKON
JEATENBHOCTU: 1) MpEANpPUHUMATENILCKYI0 U 2) MHYIO (M0 OT-
HOLIECHHUIO K MPEAPUHUMATENILCKON) SKOHOMUYECKYIO IEATENb-
HOCTb.

OuyeBUIIHO, YTO, SABJIASCH PA3HOBUIHOCTBIO SKOHOMUYECKOM,

Hosas IIpaBoBas kynbrypa, 2004. C. 16-18.

8 Cwm., Haripumep: TTononoonyao B.@. TIpoGneMbl PaBOBOTO pexuMa MpeIpHHU-
MaresibcTBa: ABToped. auc. ... A-pa opun. Hayk. CII6., 1994. C. 44.

% Cm., Harpumep: [Ipeanpunumarenbckoe npaBo Poccuiickoit ®enepanmu / Iox
pen. E.IN. T'youna, IL.T. JlaxHo. M.: Hopma, UTHOPA-M, 2012. C. 212.

10 Tomves K. 1O. [MpennpuHuUMartenbckoe mpaBo: [TyomraHO-TIpaBoOBOI cTaTyc Mmpe-
npuHuMarens: Yued. nocooue. M., 2003. C. 277.



NpeANPUHAMATENLCKAST JIEATETbHOCTh COOTBETCTBYET MpPHU3HA-
KaM, yka3zaHHbM B a03. 3 1. 1 c1. 2 'K P®, — ocymectBnser-
C$1 JIIIOM, 3aPEeTUCTPUPOBAHHBIM B YCTAHOBJICHHOM TOPSIJIKE, Ca-
MOCTOSITEJIbHO 1 Ha CBOM PHCK, HAITpaBJieHa HA CUCTEMATHUYECKOoe
NOJTyYeHre TPUOBLITH.

Wrak, sKOHOMUYeCcKast AeSTeIbHOCTh, KOTOpasi He HeCeT CO-
BOKYITHOCTb BBIIIIEYKAa3aHHBIX TPU3HAKOB, MOKET ObITh OTHECCHA
K KaTeropuu «MHasi SKOHOMHUYECKAs eSITEIBHOCTD.

[To nmoBomy MPU3HAKOB MPEANPUHUMATETLCKON AeSITeTbHOCTH
OJIHU WCCJIeJIOBATEI CUMTAIOT, YTO OMpeJie/ieHre MpeIpuHI-
MaTeJIbCKOM JISATEIbHOCTH SIBJISICTCSI CAMOJOCTATOUHBIM, a T0-
TOMY AeTau3aliy MOAJIeKaT caMU MPU3HAKU, COCTABJISIONINE
ero cozmepxanue'!. [To MHEHHUIO APYTUX aBTOPOB, OMpe/e/ieHre
TPEANPUHAMATELCKON JIESITeIbHOCTH, TPEITIOKEHHOE 3aKOHO-
JartesieM, He COJIEPXKHUT CIICAYIONUX CYIIIECTBEHHBIX MTPU3HAKOB:
1) nmpodpeccronanu3m aesTeIbHOCTH, IOATBEPKIAEMBbIN TUTLIO-
MOM 00 OKOHYaHMM Y4eOHOro 3aBeleHus JIMOO cradell KBa-
T(UITIPOBAHHBIX IK3aMEHOB!%; 2) camMocCTOosITeNbHAs UMYIIe-

1 Cwm, Hanpumep: Poenvui B.B. IloHATMEe U NPU3HAKU IPEANPUHUMATENILCTBA
(rpaxaaHcko-nipaBoBoii acnekT). UpkyTcek: M3a-Bo MpkyTckoro yHusepcutera, 1998.
C. 5-85; Kuaunckuii C.9. Ykaz. cou. C. 672; u ap.

12 Mapmenmvsnos B.C. XossiictBeHHoe rmpaBo. T. 1: O6miume nonoxenust: Kypc yek-
uuit. M.: BEK, 1994. C. 3; Iononoonyao B.®. TIpoGiaeMbl PaBOBOTO pekuUMa Mpef-
nprHUMaTenbeTBa: Juc. ... a-pa oopun. Hayk. CII6., 1994. C. 44; Moucees M. Tlpen-
IIPUHUMATENBCKAS JIEATENBHOCTb TPAXKAAH: IOHATUE U KOHCTUTYTUBHbIE ITpu3HaKku C.
74.



CTBEHHAs OTBETCTBEHHOCTh MpeAIIpUHUMaTeieit 1 (TaHHbIN Tpu-
3HaK UMEJICS B ONpe/Ie/IeHUSIX TPEANPUHUMATENIBLCKON JIeATeNb-
HocTH B 3akoHe PCOCP «O npennpuATusax v NpearnpuHUMa-
tesibckonl nesaresbHocTu» U 3akoHe CCCP «O0 o0mmx Hayaiax
npeanpunumaresbetBa rpaxigad B CCCP»); 3) HOBaTopckuid,
VHHOBALMOHHBIM XapakTep MpeaIpUHAMATENILCKON EATEBHO-
cru's,

Bomnpoc 0 BKJIIOUEHUM B JIETAJILHOE OIpeesieHUe MPeArpu-
HUMATEIbCKOUN JEesTeIbHOCTU JOMOJIHUTEbHBIX MPU3HAKOB SIB-
asiercs ciopHbiM. Henb3sl cornacutbess ¢ MHEHMEM O TOM, YTO
npeArnprUHUMAaTeNb 0053aTesIbHO JIOJKEH ObITh MpodeccuoHa-
JIOM, TOCKOJIbKY JAHHBIM MPU3HAK HE MMEET CYIECTBEHHOTO
IOPUINYECKOTO 3HAYSHUsI ISl KBaTM(UKAIIMU 00bEKTa MPaBo-
BOTO PETYJIMPOBaHUs — MPeIIPUHUMATEIbCKON JEATEIbHOCTH.
[Tpuyem He Kakaasi IpeAlpUHUMATEbCKAs JesITeIbHOCTb Tpe-
OyeT creMaibHOro 00pa3oBaHusl. YCIieX 3Toi JesiTelbHOCTY Ha-
NPSIMYIO HE CBSI3aH C OIpe/Ie/IeHHON KBaTU(UKalIUEN, 3a4acTyio
3TO 3aBUCUT OT ONBbITA MPEANPUHUMATENS WM TaK Ha3bIBAEMOM
koMMepueckou xkmiku. K tomy ke ['K P® (1. 3 ct. 50) pa3pera-
€T HEKOMMEPUYECKMM OpraHU3alUsIM OCYIIECTBIIATH PEAIIPUHU-
MaTesIbCKYI0 AesTebHOCTh. EBa 1M B TaHHOM CIly4ae MOXHO
T'OBOPUTH O PEATNPUHUMATEIBLCKOM MTPO(ECCHOHAIM3ME HEKOM-

13 Cm. Hanpumep: Kawanuna T.B. Yxaz. cou. C. 76; Jlanmes B.B. [lpeanpunnuma-
TEJIbCKOE MPaBo: MOHATHE U CyObekThl. M.: I0pucts, 1997. C. 18-19 u ap.; Mapme-
musinos B.C. Vka3. cou. C. 6.

4 Cm. Harpumep: [IpenmpuHMaTtenbcKoe (XO3SICTBEHHOE ) IpaBo: YueOHuK: B 2 T.
T. 1/ Ots.. pea. O.M. Oneitnuk. M.: FOpucts, 2009. C. 17; u ap.



MEPUYECKUX CTPYKTYP.

MHeHre O BKJIIOYEHMH B ONPEJEJICHUE MPU3HAKA CaAMOCTO-
SITEJIbHOM MMYIIIECTBEHHON OTBETCTBEHHOCTH TaKXkKe SIBJISIETCS
He coBceM 00OCHOBaHHBIM. Tak, Harpumep, OTBETCTBEHHOCTb
WH/IMBUYaJIbHOTO NPEANpUHUMATENS CYIIECTBEHHO OTIMYaeT-
Cs1 OT OTBETCTBEHHOCTH YYACTHHMKA OOIIECTBA C OTPaHUIEHHOM
OTBETCTBEHHOCThI0. HeKoTOpble 0COOEHHOCTH MMYIIECTBEHHOM
OTBETCTBEHHOCTH IMPUCYTCTBYIOT y KAa3€HHOTO NPEANPUATUS U
yupexaenus. OnpeneneHue rnpeanpuHuMaTeIbCKOM IS TebHO-
CTH HOCHT OOIIMI XapakTep U He MOXET OTPakaTb OCOOEHHOCTH
BCEX OPraHU3allMOHHO-IIPABOBBIX (POPM OCYILECTBJIEHUS MPEJ-
MIPUHUMATEJILCKON JieATebHOCTH. [1o moBoay BKIIIOUEHHS B TO-
Hatue a63. 3 m. 1 cr. 2 'K P® ykazanus Ha MHHOBAIIMIOHHBIN
XapakTep MpeaIpPUHUMATENbCKOU JEATENBHOCTH CIEAYET COIvIa-
cutbest ¢ C.D. JKummHCKUM'S, KOTOPBIN, KPUTHUKYSI OT/ENTbHBIC
BBICKa3bIBaHUS YYEHBIX-9KOHOMUCTOB, CUUTAET, YTO YKA3aHHBIN
MPU3HAK HOCHUT CYTyOO SKOHOMUYECKHIA XapaKTep.

B cooTBeTcTBIY € JIOTUKOM U3JI0KEHUS OITPEeNICHU, JaHHO-
ro I'K P®, MoxHO nociie1oBaTesIbHO BbIEJIUTD Crielipuyeckue
MPU3HAKYU MPEATNPUHUMATEILCKON JEATETbHOCTH.

1. CamocTOATENIBbHBII XapaKTep MpeanpUHUMATEIbCKON Aesi-
tesibHOCTU. [1o MHenuio B.®. ITonoxaoryso, 3T0T NpU3HaK yKa-
3bIBA€T HA BOJIEBOM MCTOYHMK ITPEIIPUHUMATEIBCKOM EATENb-
HOCTH, OCYIIECTBJISIEMOW CBOEW BJIACThIO U B CBOEM MHTEpece,
OpraHu3yeMou JIMIIOM IO CBOEMY YCMOTPEHUIO, HE YIIPaBIsieMOn

1S Om.: Kuauncxuii C.3. Vas. cou. C. 43.



HEMoCPeICTBEHHO KaKUM-JIMOO OpraHoM myOnn4IHoi Biactu '°. B
CBSI3U C YKa3aHHBIM MPU3HAKOM CYILIECTBYEeT MHEHUE, YTO HEJlb-
351 pa3/IeIUTh OHATHUS «JEUCTBUE» U «CAMOCTOSITEIbHOCTh», TaK
KaK «OHU HaXxOJISITCSl B HEPa3phIBHOM JIMAJIEKTUUYECKOM €/IMHCTBE
MeXTy coOo»!”.

[Ipu3HaKk CcaMOCTOATENBHOCTA MPEANPUHUMATENILCKON JIes-
TEJILHOCTU NpenonpenesieH nonoxeHusasmMu Koncrturyiuu PO,
'K P® o mpaBe kaxa0oro Ha CBOOOJHOE HCIIOJIL30BAaHUE CBO-
UX CIIOCOOHOCTEN ISl MPEeIIPHHUMATETLCKON JeSATEIbHOCTH,
O HEMPHUKOCHOBEHHOCTH COOCTBEHHOCTH, CBOOOJIE JOTOBOPA,
HEJIONYCTUMOCTH TIPOM3BOJIFHOTO BMeIIaTeIbCTBa KOro-Iruoo B
YacTHBIE Jiesia, HeOOXOIMMOCTH OeCIPernsTCTBEHHOTO OCYIIECTB-
JICHUsSI TPaXJaHCKHMX TIpaB, 00 0OecreYeHUr BOCCTAHOBJICHUS
HApYIIEHHBIX TpaB, UX CyAeOHOW 3ammThl U T. M. Kpome To-
ro, HE3aKOHHOE OrpPaHUYEHHE CAMOCTOSITEJIbHOCTU JIMOO MHOE
HE3aKOHHOE BMEIIATebCTBO B JIEATEIbHOCTh MHAMBUIYAJILHO-
ro MpeArnpUHUMATENsS WK IOPUAMYECKOrO JIMLA He JOMYCKaeT-
Cs1 ¥ IOJKHO TIOBJIEUb YTOJIOBHYIO OTBETCTBEHHOCTDH IO MPABU-
Jam cT. 169 YronosHoro kogekca P® (manee — YK P®) '8, Camo-
CTOSITEJILHOCTD OMpe/iesisieT CBOOOY IeHCTBUM ITpeII pUHUMAaTe-
Jis1, KOTOpasi He MPOCTO MPEAOCTABIISETCS TOCYAAPCTBOM, HO U

16 Iononoonyao B.@. TIpobneMbl MPaBOBOrO pexnMa MpearnpruHIMaTesbeTsa: [c.
... I-pa opuz. Hayk. CII6., 1994. — 432 c.

17 Babaiiyesa E.A., Hupyavhuxos B.H. TOpuauueckue popMbl MpeanpruHAMATETb-
crea / Ilon pen. A.fl. PeixenkoBa. Bonrorpaa, 2004. C. 18.

18 VronosHbiit konekc Poccmiickoit ®epeparnyu: Penepanbhblii 3akoH oT 13.06.1996
Ne 64-®3 // C3 PD. 1996. Ne 25. Cr. 2954.



rapaHTUPYETCs 3alpPeTOM Ha HE3aKOHHOE BMEIATeIbCTBO TOCY-
JapCTBEHHBIX OPraHOB B MPEANPUHUMATEILCKYIO JIESTeIbHOCTD
rpak/iaH.

2. [IpeanpruHUMATEbCKAs AEATETBHOCTb — 3TO AEeSITEIbHOCTD,
ocyIlecTBIsieMasi Ha CBOW puck. Kareropus «mpeanpuHUMa-
TEeJIbCKUI PUCK» SIBJISIETCSI OTHOCUTEIBHO HOBBIM OOBEKTOM HC-
ciieoBaHus. BecbMa MHTEPECHBIMM MPEICTABIISIOTCS TEOPETH-
Jyeckue pa3pabOTKK 0OIIel MpoOieMbl pUCKA TAKUX UCCIIEI0Ba-
teneld, kak M.M. Arapkos, B.I1. I'pudano, M.C. I'pundepr,
O.A. KpacaBuukos, H.C. Maneun, B.A. Ourensuxr, [0.b. ®o-
renbcoH, E.IT. T'youna, ILI. Jlaxno, O.A. Kao6siues, T.1O. Jle-
BagHas u ap.'° Ilo muenuto E.IT. I'yobuna u I1.I". JlaxHo, npen-
MPUHUMATEIbCKMI PUCK — BO3MOKHOCTh BO3HUKHOBEHHS YOBIT-
KOB OT MPEANPUHUMATETLCKOM JIEATETBHOCTH U3-32 HAPYIICHUS
KOHTpareHTaMu MpeANPUHUMATEIISI CBOMX 00513aTeIbCTB WU 13-
MEHEHHSI YCJIOBUM STOHM JIEATEJIBHOCTH MO HE 3aBUCSIIUM OT
IpeANpUHAMATEIST OOCTOSATENLCTBAM, B TOM YHCIIE PHCK HEIo-

19 Azapkos M.M. O06s13aTeIbCTBO TI0 COBETCKOMY T'paskJIaHcKoMy mpaBy. M.: FOpu-
nuueckoe u3n-Bo, 1940; I'pubarnoe B.I1. OcyliecTBieHUE W 3alUTa I'PaXAaHCKHUX
npaB. M.: Craryt, 2001. — 157 c.; CoBeTckoe rpakaaHcKoe npaBo: Yuel. Ajis By30B:
B 2 1./ Tlog o6m. pea. O. A. Kpacapuukosa. M.: Bricin. mik., 1985. — 544 c.; Mane-
un H.C. TIpaBoHapylleHUe: IOHATHE, IPUUMHBL, OTBETCTBEHHOCTh. M.: FOpua. mr.,
1985. - 192 c.; Oiizenzuxm B.A. IMyniecTBeHHasi OTBETCTBEHHOCTh B XO3CTBEHHBIX
noroBopax: Yued. nocoodue. lymanoe: Tamx. yH-T, 1980. — 111 c.; @ozeavcon FO.B.
KoHcTpyKmu «MHTEpec» U «pUCK» B PaXJJaHCKOM Kojiekce / // X035iCTBO U MpaBo.
2003. Ne 6. C. 20-29; ITpeanpunumarenbckoe mpaBo Poccuiickoii ®epeparyu / Tox
pen. E.I. T'youna, IL.T. Jlaxno. M.: FOpucts, 2003. C. 3; Kabvuues O.A. Tpeanpu-
HUMATeJIbCKUIA PUCK: MPaBOBbIE BOMPOCH: ABTOped. Iuc.... KaH.. opul. HayK. M.,
1996. C. 15.



JYYeHUS] OXKHMJIAEMBIX JIOXOI0B 2,

Kao6pimes O.A. onpeznensieT nperpruHIMATEIbCKUI PACK KakK
JesITeIbHOCTD MpeJIPUHUMATEI S HA PhIHKE B CUTYallUK HEOIpe-
JEeJIEHHOCTU OTHOCUTESIbHO BEPOSITHOTO TMOMyYeHUs MpUObLIN
WM YOBITKOB, KOTJIa IPUHUMAIOIIHI pellieHue, He Oyaydr B CO-
CTOSIHUM OTHO3HAYHO TPEayraiarh, 100bETCsA OH MPUOBLIA WM
TIOHECeT YOBITKH, OKa3bIBACTCS Mepes] BLIOOPOM KaKoro-aroo u3
aJbTEepHATUBHBIX BapUAHTOB peleHus. [Ipu 3ToM BakHO mpo-
BECTH YETKYIO IPaHb MEXIY PUCKOM OMPaBJAHHbIM, Pa3yMHbIM,
IpUEMJIEMbIM (IIPABOMEPHBIM PUCKOM) U PUCKOM HEAOMYCTH-
MBIM, HE COITIACYIOIIMMCS C JIOTUKOM PO(ECCUOHATBHOIO U OT-
BETCTBEHHOTO YIIpaBJieH!s (HEMPaBOMEPHBIM PUCKOM)2!.

O npennpuHUMAaTeIbCKOM prucke ynoMmuHaercs B 1. 48 'K
P® «CrpaxoBanue». [lon npeanprHuMare bckKuM pUCKOM IIO-
HMMAETCs PUCK YOBITKOB OT MTPEN pUHUMATEILCKOU JIeTEeTbHO-
CTHU U3-32 HapyIlIEHHsI CBOMX 00s13aTeIbCTB KOHTpareHTaMu Win
U3MEHEHUS YCJIOBUIM 3TOW NEATENIbHOCTH MO HE3aBUCSIIKUM OT
npenpuHAMATENs OOCTOSTENBCTBAM, B TOM UHCIIE PHCK HEMO-
Jy4eHUsl OKUJIaeMbIX J0X010B. BO3HMKHOBEHME puCKa credy-
€T pacCMaTpUBATh KaK I0PUIUYECKUI (PAKT, KOTOPbIA U3MEHSET
WM TIPeKpallaeT CcyllecTByollee npapootHoienue. [Ipu stom
COBEpPILIEHHO OYEBUJIHO, YTO 3aJayeil roCyJapCTBEHHOIO pery-
JIMPOBAHUS SIBJISIETCS MCMOb30BAHUE TAKUX CPENCTB, KOTOpbIE
Moryi Obl B MAKCUMAJIBHOW CTETIEHH YMEHBIIUTh BO3MOXHOCTD

20 o TI'youn E.IL., Jlaxuo I1T. Yka3. cou. C. 10.
2l Cm.: Kabbuues O.A. Yxas. cou. C. 15.



HACTYIUJICHUS] TAKUX PUCKOB 7151 TpeIIpPUHMMATEIEH.

3. HamrpaBiieHHOCTb Ha CHCTEMAaTUIeCKOe TOTydYeHre pUObI-
mu. [IpoGnema orpeneneHusi MPUOBUTH, MOTyYyaeMor OT Tpes-
MIPUHAMATEIbCKON AEATEeIbHOCTU, UMEET HE TOJIbKO I0pUIrYe-
CKOe, HO M 9KOHOMUYecKoe conepxanue. [lomyueHre npuobum
B COOTBETCTBUU C HAJIOTOBBHIM 3aKOHO/IATEIbCTBOM BJICUET HEOO-
XOOUMOCTh YIUIaThl COOTBETCTBYIOIEro Hajora. B cBowo oue-
pelb 3TO MpeArosaraeT Takue MyOJuYHble OOSI3aHHOCTH, Kak
HEOOXOMMOCTh yUeTa UMYIIECTBA U JOKyMEHTaIbHOe 0(popM-
JIeHUe JIBUXKEHHUSI OOBEKTOB IMpaBa OT CYOBEKTa K CYOBEKTY.
[TosTomMy mosy4yeHue npuObLTM UMEET MEKOTPACIEBYIO MPUPO-
ay. Ilpu 3T0M cucTeMaTUYHOCTh HE CIIEYET CBS3bIBAThH C OIU-
CaHMEM KOJIMYECTBEHHBIX MAapaMeTPOB IOPUIMYECKOTrO MOBEAe-
HUsl npeanpuHumaresns. [Ipu3Hak «CUCTEeMaTUYHOCTh» HMEeT
3HAYeHUE TPY OIpPeJIeIEHUN OTBETCTBEHHOCTH, KOTOPYIO MOXKET
HECTU MHJVBU/YaJIbHBIM MPEANPUHUMATENb (HAJIOTOBasl, aJIMU-
HUCTPATUBHAS U YTOJIOBHASI), UTO TIOATBEPXKIAETCS CyIeOHO-ap-
OuTpaxHOU mpakTukon. Tak, mocraHoBienneM PenepasbHOTO
apOoutpaxnoro cyaa MockoBckoro okpyra ot 14.12.2014 Ne KA-
A41/11545-04 ycranoBneHo: «HecMoTpst Ha TO 4uTO cyaeOHas
npakTuka no npumenenunio ct. 117 HK P® npsmo He maet tos-
KOBAHMSI MOHATHUIO «CUCTEMATUYHOCTb» JIESITEJIbHOCTH, OHA KOC-
BEHHO YKa3bIBaE€T Ha TO, YTO pa3oBas caejka (MyCcTh U HAIpaB-
JIeHHas1 Ha U3BJIeYeHre NTPUOBbLIN) HE MOKET ObITh OCHOBAHHEM
JUTsI IPUMEHEHMs1 YCTAaHOBJIEHHOU el OTBETCTBEHHOCTH» 22,

22
[locranoBneHue (DCIIGPEUILHOFO ap6I/ITpa>KHOFO cyaa MockoBckoro OKpyra ot



OTCyTCTBHE JIETAJILHOTO OMpPENeIeHNs] «CUCTEMAaTUYHOCTH»
B I'PaXIAHCKOM 3aKOHO/IATeIbCTBE MOCITYKUJI0 OCHOBAaHUEM BO3-
HUKHOBEHMSI CIIOPa BOKPYT 3TOrO KBATM(UIUPYIOLIETO MTPU3HA-
Ka MpeAnpuHUMaTesbckou aesitenbHocTu. Tak, O.M. OnerHuk
npeJyIaraeT CyJuTh O CACTEMATUIHOCTH ITOJTyYSHHSI TPUOBLIH T10
JI0JIe JIOXOZIOB OT OMPEAESICHHOTO BUAA AESITeJIbHOCTU B CTPYK-
Type JOXOJOB AaHHOro jmna: «Bompoc 06 ontumanbHON 1d-
pe, oOpasyiolel CUCTeMaTHYHOCTh TOMYYeHHUS MPUOBLIN, MO-
KeT 00CYKJaThCsl HA OCHOBE TOTO, YTO B HEKOTOPBIX HOPMATHB-
HBIX aKTaX OCHOBHBIM BUJIOM JIESITEJIbHOCTU MPU3HAIOTCS TE Je-
CTBHUS U OMepalyu, JOXOJ OT KOTOPBIX COCTaBJIsieT 0ojiee Mojio-
BUHBI JIOXOJIa JaAHHOTO CyOBbeKTa» 23, [To mHeHuto, C.D KunuH-
CKOTO, TMPH YCTAaHOBJIEHUM IMPHU3HAKA CUCTEMATMYHOCTU HEOO-
XOIVIMO OIIEHUBATh «BCIO COBOKYITHOCTh (DAKTUIECKHUX OOCTOSI-
TEeJIbCTB: OOBEKT U 00BEM COOTBETCTBYIOIIEH IEATEILHOCTH, pa3-
Mep TOTYYEHHOU MPHOBLIM U TIeJI ee TpaThl (BKJIAbIBAIOTCS
JIM CPeJICTBA B MOIEPKaHUE M paciliMpeHre ITpe I puHIMAaTeTh-
CKOTO JIeJia WM PacXOIyloTCsl Ha JIMYHOE, CeMelHoe moTpedie-
HUE)» >,

14.12.2014 Ne KA-A41/11545-14[3nextponnslii pecypc] — Pexum nocryna: // http://
www.i-stroy.ru/uploadtext/348631-3Prav.htm cBOOGOAHBIA. — 3ari. ¢ 9KpaHa; aHaJo-
TUYHBIE BBIBOZIBI OBUTH czienaHbl cynoM B [ToctaHoBneHnn deepaibHOrO apOUTpak-
Horo cyaa MockoBckoro okpyra ot 24.02.2015 Ne KA-A40/674-15. [DneKTpoHHbIHA
pecypc] — Pexum pmocrynma: // http://www.i-stroy.ru/uploadtext/348631-3Prav.htm
CBOOOMIHBIN. — 3ari1. ¢ 9KpaHa.

B [MpennpuHuMarenbckoe (xo3stiicTBeHHOe) mpaBo: B 2 1. / OtB. pea. O.M. Oneid-
HukK. M.: IOpucrs, 2009. T. 1. C. 19.

2 XKununckuii C.3. Yxas. cou. C. 44.
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3akoHOAATENbHBIN MTpode, Kak cuntaeT M.B. Epiosa, Moxk-
HO BOCIIOJIHUTbH, BKJIIOUMB B OIPEIENICHUE NPEAIIPUHUMATEb-
CKOH JIeSITeJIbHOCTU JIOTIOJTHUTEJTbHbIE KBATU(PUIIMPYIOIIKE MTPU-
3HAaKM, TaKUe Kak J0Jisi NPUObUIM OT TOW JeATEIbHOCTH B 00-
MUX JO0XOJax JIMIA, «CYIIECTBEHHOCTb» MPHUObLIM, MOTyYEeHUE
€€ OIPENIETICHHOE YMCIIO Pa3 32 KOHKPETHBI OTYETHBIN NEPUOLT
U Ipyrue’.

4. IlpennpuHUMaTebcKas IEATEIbHOCTb — 3TO IEATEBHOCTD,
CBSI3aHHAs C MOJIb30BAaHUEM MMYILIECTBOM, MPOAAKEN TOBAPOB,
BBITIOJTHEHHEM Pa0OT WM OKa3aHWEM YCIyr. DTOT MPU3HAK Xa-
pakTepu3yeT OObEKTUBHYIO CTOPOHY MPEANPUHUMATENBLCKOM Jie-
ATEJIBHOCTU UMEHHO KaK COBOKYNHOCTH jeucTBuii. Henb3s He
COIVIACUTBCSI C MHEHMEM psjia aBTOPOB, YTBEPKAAIOLIMX, YTO
9TOT MPU3HAK MPEANPUHUMATENILCKOU AEATENBHOCTH Cc(hopMy-
JIMPOBAH I'PakKJAHCKUM 3aKOHOJATEILCTBOM BECbMa HEYJauHO 2.

5. Jleranu3oBaHHBIN XapaKTep MpeaIPUHUMATENbCKON JIEs-
TenpHOCTH?'. ClieayeT YYUThIBaTh TO, YTO JIAHHBIN MPU3HAK SIB-
nsAercs (popMasbHBIM, TaK KaK OTPAXaeT JIMIIb BHEIIHIOK CTO-
POHY NpEAITPUHUMATEILCKOM AEATEIbHOCTH, a HE OITPEIEIIsIET e
CYTb.

% Ipennpunumarensckoe npaso / Ots. pen. Y1.B. Epmiosa, I'.Jl. OtHiokoBa. M.
IpocrmekT, 2015. C. 54.

26 Tam xe. C. 60; Mouceee M. TlpennpuHAMATENIbCKAsI JESITELHOCTD IPaKaaH: Mo-
HATHE U KOHCTUTYTUBHBIE NPU3HaKu // X03s1cTBO 1 mipaBo. 1997. Ne 3.

7B IOPUINYECKO JIUTEpaType [Uist 0003HAYEHHsI TOCYAAPCTBEHHOIO MTOATBEPIK/IE-
HUS1 3aKOHHOCTH BXOXIEHHSI CyOBEKTOB B XO3AWCTBEHHBIN 0OOPOT YIIOTPeOIsIeTCs TI0-
HaTue jJerutumaruu. Cwm., Hanpumep: Horosa 7K. A. Yka3z. cou. C. 46-50.



C nozurmu myOJMYHOro MpaBa rocyAapCTBEHHAsl perucTpa-
WS SIBJISIETCS] OOSI3aTeNIbHBIM TPU3HAKOM TTPEANTPUHIMATEb-
CKOM J€ATEJIbHOCTHU, ITOCKOJIBKY 3TO MEPBOHAYAJIbHBIM ITAIl CTa-
HOBJIEHUsI CTaryca IpelpuHUMATeNs, Tak Kak CyObeKTaMu
npepUHUMATENILCTBA MOTYT OBITh JIUIIA, 3aPETUCTPUPOBAHHBIE
B YCTaHOBJICHHOM 3aKOHOM TIOpsiIKE, T. €. IPUOOPETIINE COOT-
BETCTBYIOIINN I'PaXkIaHCKO-TIPABOBOU CTaTyC. YKa3aHHAs MbICIIb
HAXOAUT CBOE MOATBEPIK/IEHUE U B Cy1eOHOM MPaKTHKe 8.

C TOYKM 3peHMs] YaCTHOrO IpaBa NEPBOCTENEHHON SBIIAET-
Cs BOJIA JIMLA, U3BSABUBLIETO KEJIAHWUE 3aHUMATLCA IMPEIIpH-
HUMATEJIbCKOU JIEATENIBHOCTBIO. A TOCYJApCTBEHHAs] PErUCTpa-
L1 — 3TO aKT YIOJTHOMOYEHHOIO OpraHa rocyJapCTBEHHOM BJla-
CTU, IPU3BAHHBIN JIMILIb IOATBEPAUTh CAMOCTOATEIbHYIO MHULIM-
aTUBY CyOBEKTa MPaBOOTHOIIICHUT.

[IpennprHUMATENBbCTBO — 3TO SKOHOMHUKO-IIPABOBOE IOHS-
THEe. DKOHOMUYECKAs TPUPOJIA IPEAITPUHUMATENILCKOM JIEATENb-
HOCTU JIOMONHSAETCA 1opuanueckon ¢opmoin. I[lpeanpunuma-
TEIbCTBO JIOJKHO COOTBETCTBOBATh TPEeOOBAHHMSAM 3aKOHOJA-
TEeJbCTBA. B NMPOTUBHOM cilydae OHO (TIPEANPUHUMATENIBCTBO)
SIBJISIETCSl HE3AKOHHBIM CO BCEMHM BHITEKAIOIIMMU OTCIOJa I0-

%8 TMocranosrenue IMTnenyma Bepxosraoro Cyna P® u Ilnenyma Beicimero Apout-
paxHoro Cyna P® or 28.02.1995 Ne 2/1 «O HEKOTOpPBIX BOIPOCAX, CBS3AHHBIX C
BBE/IEHHMEM B JIeCTBUE YacTu nepBoit I paxaaHckoro konekca Poccuiickoit Penepa-
uun» // Becthuk BAC P®. 1995. Ne 5; [Mocranornenune [lnenyma BepxosHoro Cyna
P® ot 18.11.2004 Ne 23 «O cyaeOHOM MpaKTHKE TI0 AejiaM O HE3aKOHHOM TPeIIpH-
HUMATeJIbCTBE U JIeTaan3aniy (OTMBIBAHNM) JICHEXKHBIX CPEJCTB WM MHOTO MMYIIe-
CTBa, IPHOOPETEHHBIX TIPECTYITHBIM ITyTeM>» // bionnetens BepxosHoro Cyna Poccmii-
ckoit @enepanyu. 2005. Ne 1.



cnencreussMu®. [Ipy 5TOM OTCYTCTBUE TOCYIapCTBEHHOM peru-
CTpaly He sIBJIsieTCsl (PaKTUYECKUM MPENSITCTBUEM K OCYIIECTB-
JIEHUIO TTPEANPUHAMATEIBCKOM JIEATETbHOCTH.

C.A. 3unuenko, [1.1O. Hlancyros u C.3. Kopx cnpaBemiu-
BO OTMEYAIOT, YTO «B JIEUCTBYIOIIEM 3aKOHOJIATEIbCTBE HE BCe-
I71a YETKO M MOCJeJ0BATeIbHO TPOBEIEHO pa3rpaHUyYeHHe MpaB
Y OTBETCTBEHHOCTH T'paXJaH-TpepUHUMATeNel U rpakaaH —
OOBIYHBIX CYOBEKTOB IpaxJIaHcKoro npasa. C OQHON CTOPOHBI,
rpax/JaHe BIIpaBe 3aHUMAThCs MPEANPUHUMATENILCKOW AESITENb-
HOCTBIO Oe3 0O0pa30BaHUsI IOPUAMYECKOTO JIUIA ¢ MOMEHTa MX
rocygapcrBeHHon peructpauuu (1. 1 cr. 23 T'K P®), a ¢ apy-
roil, — rpaXJIaH1H, OCYUIECTBIAIIIUN TPEeAIPUHUMATENBCKYIO
JEeATENBHOCTD ¢ HapymeHueM I1. 1 cr. 23 'K P®, He Bripase cchl-
JIaThCS1 B OTHOIIEHUY 3aKJIIOYEHHBIX UM CIEJIOK HA TO, UTO OH He
SIBJISIETCS TIpeanpuHrMaTesieM» 0. TIpu 5ToM aBTOpHI yKa3aHHOW
MOHOTpadry MoJIaraioT, YTO PU KOJUIU3UU JAHHBIX HOPM I'paX-
JAHCKOTO 3aKOHOJATENILCTBA PYKOBOJCTBOBATHCS CJEIYET MOJIO-
xeHusamu 1. 1 cr. 23 'K P®, a conepxanue n. 4 cr. 23 'K PD
11e71ecO00pa3HO M3MEHUTh, YKa3aB B HEM, UTO CHENKH, 3aKJIO-
YeHHbIE B cpepe MpearpuHUMAaTEIbCKOM JeATEIbHOCTU IPakaa-
HUHOM, HE 3apErUCTPUPOBAHHBIM B KAUECTBE MHAUBUYaIbHOTO
MpeIpUHUMATEJIS, SIBJISIIOTCS. HEIGUCTBUTENIbHBIMY, U K TAKUM

2 Jlanun M.C. [peanpunumaresnp 6e3 oOpazoBaHus puanYeckoro una: [Ipakr.
noc. 2-e. 3L, nepepad. u pon. M.: THOPA-M, 2000. C. 349.

39 Bunuenico C.A., Ulancyzo6 J1.10., Kopx C.3. IIpennpuHUMATENIBCTBO U CTATYC €10
CyObEKTOB B COBPEMEHHOM poccHiickoM nipaBe. Poctos H/[1., 1999. C. 97.



CHIeJTKaM CJIeyeT MPUMEHSTh COOTBETCTBYIOIIME MPABOBBIE TM0-
CJIE/ICTBUS1, YCTAHOBJIEHHBIE T'PAKJAHCKUM 3aKOHOAATEILCTBOM.
OpHako ykazaHHOE TPeJIOKeHUE O BHECEHUU U3MEHEHUs B 1.
4 cr. 23 TK PO sBnsiercss He COBCEM CIPABEJIMBBIM, TaK Kak
MIpU3HAHKE C/IETIOK HEICWCTBUTEIbHBIMU B TaKHMX CITydasix MPH-
Be/IeT K OTPAHMYECHUIO IPAB KOHTPAreHTOB MPeANPUHUMATENS U
B TOM YHCJIe TIOTPEOUTENEN.

dakT rocynapcTBEHHOW PErucTpalvi CaHKIIMOHUPYET BO3-
HUKHOBEHHE MOJTHOMPABHOTO CyObeKTa MpaBa — MpearpuHuMa-
tens. C 9Toro MOMeHTa MpearnpuHUMaTeb HAAeseTCsl COBO-
KYITHOCTBIO TIPaB U OOSI3aHHOCTEW, HEOOXOAUMBIX JIJIsI y4acTHsI
B MPEANPUHUMATENILCKON JeATebHOCTH, U BHICTYIIAeT B Kaye-
CTBE CaMOCTOSITEJIbHOTO YYacTHHUKA B IPakJaHCKOM 000poTe, B
aJIMUHUCTPATUBHBIX, HAJIOTOBBIX, TPYAOBBIX U MHBIX IPABOOTHO-
IICHUSX.

CrnenoBatesibHO, TpeOOBaHUE 3aKOHOAATENSI O TOCYJapCTBEH-
HOU pPerucTparyy HOCUT MeXOTpacIeBon xapakrep3!. 3nech yer-
KO TPOSIBJISIETCS B3aUMOJICHCTBHUE ITyOJIMIHOTO W YaCTHOTO Tpa-
Ba.

Be3ycnoBHO, MpearnpuHUMATENbCKast IeATEILHOCTh MPEexKIe
BCETO JIOJKHA OBITh OTHEeCeHa K cepe ISHUCTBUS YaCTHOTO TTpa-
Ba. [IpeanpuHumMarenbckas AESTeIbHOCTh OCYIIECTBIISIETCS] BO-
JIe 1 MTHUIIMATUBOM YaCTHBIX JIUI, HA OCHOBE B3aMMOJICUCTBHS
CYOBEKTOB, IEHCTBYIOIIMX CBOEH BOJIe 1 B cBoeM nHTepece. Oj1-

31 .
Cwm.: Yeaviues M.JO. CucreMa MEXOTPACIIEBBIX CBS3€M Pk JAHCKOIO I1paBa: -
BUWJIMCTUYECKOE HccnenoBanue: Jluc. ... n-pa opua. Hayk. Kazanp, 2008. C. 54.



HAKO MpearpUHAMATEbCKasl JEesITeIbHOCTh BO MHOTOM peIJia-
MEHTHpPYETCsSl 1 HOpMaMH ITyOJIMYHOro Mpasa. JTo MpaBwja ro-
CYJapCTBEHHON perucTpalyu, aHTUMOHOIOJIbHBIE TPpeOOBaHU s,
HAJIOTOBOE 3aKOHO/IATENILCTBO U T. [I.
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