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BBenenne

Teopusi NpaBOBBIX PEKMMOB HEJOCTATOYHO MCCIIE0BaHA. AHAJIN3 UCIOJIb30BaHUsl TEPMHUHA
«IIPaBOBOM PeXMM» B IyOJMKALIMAX YUEHBIX-IOPUCTOB, B TOM YKCIIE JUCCEPTALIMOHHOTO M MOHOT'pa-
(praeckoro xapakTepa, IoKas3bIBaeT, YTO OH YHOTPeOIsieTcsl He BCETia YMECTHO, XOT T10 COfIep/KaHHIO
MHOTM€ TaKHMe UCCIIE0BAHUS BIIOJHE YKJIAAbIBAIOTCS B PAMKH TPAJAULMOHHBIX KaTeropuil cocoOoB,
METOJIOB, TUIIOB ¥ UHBIX XapaKTEPUCTUK MPaBOBOIO PEryJIMPOBaHUS.

N3yuyeHnue paboT 3apyOeKHBIX aBTOPOB MOKAa3bIBAET, YTO MOHATHE «IIPABOBOM PexXUM>» Ipe-
MMYIIECTBEHHO MCIOJIb3yeTCs IPUMEHHTENIHHO K ONpeJeIeHHBIM OObEKTaM, B paMKax JeHCTBHSI KOH-
KPETHOI'O MPaBOBOro MHCTUTYTA. [IpUMEHUTENBHO K 3asBJICHHON TeMe UCCIIeA0BAHUS ClieyeT Moj-
YEepKHYTb, YTO 3apyOeskHasI TEOPUs U PAKTHKA TPeOyeT HayYHOTO OCMBICJIEHHSI M COOTBETCTBYIOIIEH
aJlanTalym K yCJIOBUSAM POCCUICKON TPABOBOM KU3HHU, IPABOBOM UICOIOTMHU, TPAIULIASAM U T. 1., TAK
KaK IpU IPSIMOM 3aMMCTBOBAHHUY U PACIIPOCTPAHEHUH 3apyOeKHBIX MOJIeJIer MO sy CyObEKTUBHBIX
1 OObEKTUBHBIX IPUYMH €CTh PUCK HU3KOW MX 3(P(PEKTUBHOCTU B POCCUICKON MPABOBOU CHCTEME.

B oTeuecTBEHHOM PAaBOBEAEHUN UMEIOTCSI CEPbE3HBbIE Hay4YHBIE JOCTUAKEHHS B 00JIACTU TEO-
pUM MPABOBBIX PEKUMOB KaK C MO3UIMIA OOLIEN Teopuu IpaBa, Tak M Ha oTpacieBoM yposHe. C.
C. AnekceeB OIHUM M3 MEPBBIX 0OpaTHJI BHUMAHKE Ha KaTETOPHIO «IIPABOBOM PEXUM» U TOJIOXKHUII
Havaso ee OOIIEeTEOPETHUECKOMY HCCIIEIOBAHMIO, B €ro paboTax 0OHApPYKMBAIOTCSI ICTOKH TIOHUMAa-
HUS MPaBOBOIO PEXMMa, BHIXOJAIIME 32 pAMKH KOMILUIEKCOB ITPAaBOBBIX Cpe/ICTB. Takoe MoHMMaHue
C YYETOM CYLITHOCTHBIX XapaKTEPUCTUK MOKHO MIMEHOBATh PEATMCTUYECKIM WM (DYHKLIMOHAIbHBIM.

[MoTpeGHOCTD B IPOIOIKEHUH HAYYHBIX UCCIIEJOBAHMI B OOJIACTH TEOPHHU U TIPAKTUKH MPaBO-
BBIX PEKMMOB 00YCJIOBJIEHa KaK MUHUMYM CJIeYIOIIIMU OOCTOSITEILCTBAMHU:

@ BO-TIEPBBIX, B COBPEMEHHO! I0pUINYECKON HayKe TIOHSTHE «IIPABOBOM PEXUM» TpPaIULIH-
OHHO YIOTpeOJIsAeTCs pU 0003HAYEHUM PA3IMYHOTO POAa 3aKOHOMEPHOCTEN PaBOBOTO PEryJfpo-
BaHM JIMIIb HA HOPMAaTUBHOM YpoBHe. [Ipy TakoM paccMOTpPEHHH MPABOBOTO pekXuUMa BO3HUKAET
BOIPOC O HEOOXOIUMOCTH TaKOro IMOHATHUS, KOTOPOE, MO CYIECTBY, JyOIupyeT MHbIe MapaMeTphl
IIPaBOBOTO peryaupoBaHusi. IMEHHO 03TOMY PAaBOBOM PeXUM, SBJIAACh (DYyHKIIMOHAIBHOW XapaK-
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TEPUCTUKOW TpaBa, TOJKEH OTPakaTh TO, KaK JEWCTBYET MPABO B YCIOBUSX TEX WIJIM UHBIX 0OCTOSI-
TEJIbCTB, KAKOU peasibHBIN MTPABOBOM KJIMMAT CO3JaeT B KOHKPETHBIX 00IACTSX OOIIECTBEHHBIX OTHO-
nieHuil. lHbIMU cll0BamMM, TOHSITHE «IIPaBOBOWM PEXUM» JOIKHO OTpakaTh pealbHOE COCTOSTHHME
HpaBOBOﬁ XKU3HU U IIPUEMBI, CPEACTBA, CHOCO6bI, METOIbI, C IIOMOMIBIO KOTOPLIX JOCTUTACTCA TOT
WJTA UHOH pe3y/IbTaT HOPMATUBHOTO BO3JICHCTBHS Ha OOIIECTBEHHBIC OTHOIIICHUS;

@ BO-BTOpPBIX, 0COO0E BHUMaHHE JOIKHO YIAETSATHCS MPABOBOMY PEXHMY Kak IMO3HABATEIb-
HOMY CpPE/ICTBY, CIIOCOOHOMY OXapaKTepH30BaTh PealbHOE COCTOSIHUE MPABOBOW KU3HHM B CpaBHE-
HUU C COCTOSIHUAMM QHAJIOTMYHBIX CETMEHTOB B JAPYIMX PErvMOHax, APYyruX rocygapcrBax (CpaBHM-
TEJIbHO-TIPABOBOM acreKT). JIWIIb B 9TOM cltydyae KaTeropusi MpaBoBOTO peskMMa CIIOCOOHA BHICTYTIUTh
CpEeICTBOM COBEPIIEHCTBOBAHMSI TOM MJIM MHOW OOJIACTH MPABOBOHM KWU3HH, CPEACTBOM IPABOBOU
MOJIUTHUKU;

@ B-TpeThUX, OTPACIECBON MOAXO] B U3YYEHUM KATETOPUH «IIPABOBOM pEKUM» (HampuUMep,
MIPaBOBOM PEXHUM T'OCYAAPCTBEHHOM IOLUIMHBI, IPABOBOM PEKUM MYHULIMIAIBHOTO MMYILECTBA,
MIPABOBOM PeKUM MOPCKUX TIPOCTPAHCTB JIATBHUMU U T. [1.) IOJKEH OMUPAThCs Ha OOIIUE CYIITHOCTHBIC
U cofiepKaTelIbHble XapaKTePUCTUKH TOTO MOHSATHS, pa3padaThiBaeMble TJIABHBIM 00pPa30M B paMKax
oOImel Teopur mpasa.

[Tonyuenue rpanra Poccuiickoro rymanurapHoro HayyHoro ¢onza (rpoekt Ne 15-33-01354
«OlIeHKa IPAaBOBBIX PEKMMOB: PEATMCTUIESCKIN MOAXO0/T» ) MPUOIU3WIIo poeaeHue 16 cenr. 2016T.
B CubupckoM eepaibHOM YHUBEPCUTETE BCEPOCCUICKOM HAYyIHO-TTPAKTUYECKON KOH(DEPEHITUH C
ME>XIyHAPOAHBIM yuyacTreM «OIeHKa MPaBOBBIX PEKUMOB: MOAXObI M METO/IbI», B pAMKaX KOTOPOM
ObLIM PAaCCMOTPEHBI TEOPETHUYECKHE M METOJOJIOTMYECKUE MPOOIEMBI OIIEHKH COCTOSIHUS TIPABOBBIX
PEKHMMOB, B TOM YHMCJIe Ha OTPACIEBOM, MEKOTPACIIEBOM M MHCTUTYIIMOHATLHOM YPOBHSIX. MHOrMe
WJeU 3TOro Hay4yHoro (popyma Jierjii B OCHOBY HACTOSIIIEH MOHOTpaduu.
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I'nasa 1
JHOKTpUHAJAbHbIE OCHOBAHUS MOHSITUSA
M CYIIHOCTH IIPABOBOI0 peXxuma '

TepMUH «ITpaBOBOM PEKXMM>» IITMPOKO KCIIOIb3YEeTCsl B HAYYHOM JINTEpaType M 0003HaYaeT BakK-
HYIO KaTeropHio OOIIel TeOpHH TpaBa M OTPACIIeBBIX I0pUANYecKUX HayK. OH BecbMa Oorar o cozep-
’KaQHUIO M yIIOTPEOIISETCS B Pa3IMUHBIX CMBICJIaX U KOHTEKCTAX, OHAKO OOIIMM SIBJISIETCS TO, YTO STOT
TEPMUH YKa3bIBaeT Ha OIPE/EIECHHBIN MOPSI0K MPABOBOIO PEryJIMpPOBaHUs, KOTOPbIN BOILIOLIAETCS
B KOMIUIEKCE IIPABOBBIX CPEJICTB, HAIPABJIEHHbIX HA JOCTHUKEHUE ITPABOBBIX LEJIEH.

IlenocTHOrO MpeacTaBaeHUs O KaTeropuu «IpaBoOBOM PeXKUM» B HACTOsILEE BpeMs He MOJy-
YEHO B CUJTy CJIEYIOIIMX IPUYKH:

@ B I0pPUANYECKOI JIUTEpaType OTCYTCTBYET €AMHCTBO MHEHMI B OTHOIIEHHH OOIIETEOPETH-
YECKOM CYLTHOCTH ITPABOBIX PEKMMOB;

@ 1aHHAs KaTeropusi CPaBHUTEIBHO HEJABHO CTajla MIMPOKO MCIIONB30BATHCS B Pa3IMYHBIX
OTpaciIsiX IpaBa 3a IpejieslaMy paMOK aJMUHUCTPATUBHOIO YIIPABJIEHUs U BEJOMCTBEHHOTO HOPMO-
TBOPYECTBA;

@ TepMUH «ITPaBOBOM PEKUM» OTHOCUTEIHHO CBOOOIHO M YaCTO HEOTIPABIAHHO UCTIONB3YeTCsI
3aKOHOZATENISIMU B PA3IMYHBIX HOPMATHBHO-TIPABOBBIX AKTaX.

B urore, HecMOTps: HA MHOroOOpa3ue 3HaAYeHUIl KaTeropum «IpaBoOBOW PekUM», B I0pUIMYe-
CKOM1 JIuTepaType OHa IOKa He MOJy4yuia TOJHOTO OCBEIIEHUS U B OCHOBHOM HUCIIOJIb3YeTCsl B pa3-
JIMYHBIX OTPACsAX IMpaBa, KaK MpaBUIO, TPIMEHUTEIBHO K XapaKTEPUCTHKE OOBEKTOB IPABOBOTO
perynmpoBaHusi>.

Hanpumep, MOJKHO BCTPETUTh TaKUE ONPE/IeNICHIs] IIPABOBOTO PeKMMa MPUMEHUTEIBHO K 00b-
eKTaM IIPAaBOBOTO PETryJIMPOBAHUS: «IPABOBOW PEKUM MH(MOPMALIMM — 3TO XapaKTEPUCTUKA TAKOTO
00OBEeKTa MPaBOOTHOLIEHHUH, KaKk MH(OpMAIsl, BHITEKAIOIIAsl U3 ee HeMaTepHaIbHON TIPUPOIbD» >.

OO6o3HaueHHas1 mpoodieMa ycyryonsieTcsl elie M TeM, 4YTo Jlake B paMKax y3KOOTPaC/IeBBIX
WCCIIEZIOBAaHUI TTOHSITHE TIPABOBOTO PEKMMA YacTO MUCHONB3YeTCsl KK «OOMXOJHOE», YKe N3BECTHOE
U He HyXJalolleecss B YTOUHEHUH, a TIPAaBOBOW PEXUM HEPEIKO YIIOMUHAETCS TOJbKO B Ha3BAHUM
paboThl. B pe3yabrare pacteT KOJIMUYECTBO HAYYHBIX TPY/IOB, B KOTOPBIX JAHHOE NOHATHE YIOTpeos-
eTCsl IPUMEHUTENIBHO K 0OBEKTaM ITPaBOBOTO PEryJIMpOBaHus (0OCOOEHHO B OTPAC/IsX MpaBa), BUAAM
IeSATENbHOCTH, CyObEeKTaM NpaBa M I1p. TOAYac OTHOCUTEIBHO CBOOOTHO M 4aCTO HEOMPaBIaHHO, Oe3
yueTa MpeJHa3HayeHus1 U UICTUHHOM CYIIIHOCTHA paccMaTpUBaeMOil KaTeropuu B CUCTEME ITPaBOBOTO
perynupoBaHus®.

1
[MyOnukanusi MOATOTOBJIEHa B paMKaxX BBHIIOMHEHUs TOCYIAPCTBEHHOTO 3ajaHus MUHHUCTEpPCTBa OOpa3OBaHUS W HAyKU
Poccuiickoii depeparyu (poekt 21/91).

ZCm, Hanp.: MapyeHko P. A. AZMUHHCTPaTMBHO-TIPABOBOM PeXUM OOeCIeueHHs] TAMOKEHHOro Jena // AJMUHUCTPATUBHOE
npaBo u nporecc. 2009. Ne 1; I'apaes U. I'. K Bonpocy o nmpaBoBoM peximMe (pMHAHCOB NPEANPUATHIA: TEOPETHUECKHE U METOLOJIOTH-
yeckue acniekTsl // FOpunumueckuit mup. 2009. Ne 11; Iumurpues M. A. I1paBoBoii peskuM KOMIUIEKCa HEIBHKUMOTO UMYILIECTBAa MHO-
FOKBapTUPHOTO JIoMa (ajbTepHaThBHAs Mozienb) // CemeliHoe u sxuminHoe npaBo. 2010. Ne 2; Kasenskuna H. M. [IpaBoBoii pexum
JKUJTBIX TIOMeNeHnit B ObIBIIKX o0mexuTusix // Poccuiickoe npaBocyaue. 2012. Ne 3; KopotkoBa O. . CtpykTtypa, Kiaccupukaiys
Y IIPaBOBOM pexkuM rocynapcreeHHoro umymecrsa // Ansokat. 2010. Ne 3; Konecora O. H. IIpaBoBo#i pexum BOTOOXpaHHO 30HbI //
KypHan poccuiickoro npasa. 2012. Ne 4; Mazyp E. A. IIpaBoBoii pexuM pe3ysibTaTOB MHTEJIEKTYaIbHON AESATENPHOCTH B COCTaBe
CJIOKHOTO 00bekTa: MoHorpadust. M., 2012; u mp.

3 Tepemenxo JI. K. IIpaBoBoii pexknm nHpopMarmy : aBroped. Iuc. ... I-pa opua. Hayk. M., 2011. C. 16.

* Hawa Touka 3peHust KOpPECTIOHAMPYET MHEHMIO APYIUX NPeACTABHTENEH 0preckoil Hayku. Tak, B acthocty, B. 1. Tan-
yeHko u . B. TTukyneBoi oTMevaeTcsi, 4To MOHSATHE HPABOBOM PEKUM «YIOTPEOIISISTCS K MECTY M HE K MECTY, BHICTYIIAeT CBOETO pojia
yKpallleHHeM, TOra Kak BKJIAJbIBAEMOE B HEro COAep)KaHWe BIIOJIHE YKJIAIbIBACTCS B PAMKH TPAJULIMOHHBIX KaTeropuii, ClocoO0B,
METOJIOB, TUIIOB U MHBIX XapaKTEPHUCTHK ITpaBoBoro perynupoanusi» ([Tandenko B. 0., [Tukynesa 1. B. Peamictuueckoe noHnmMaHue
MPaBOBBIX PEXUMOB: K IOCTAaHOBKe IpoOJieMbl // AKTyasbHble ITpoOieMsl poccuiickoro npasa. 2015. Ne 7. C. 15).
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Hapsny ¢ n3noxeHHbIM IIMPOKOE paclipoCTpaHEHUE KaTeropusl «[IPaBOBOM PEKUM>» MOJTyUHIIa
U B 3aKoHofaTesbcTBe. Tak, TaMOKeHHBIN KOIEKC TaMOKEHHOIo co03a ONepupyeT TaKUMH IOHS-
THSIMH, KaK pekrM HanOosee O1arorpusTCTBYeMOW HAIMU, PEXKUM 30HbI TAMOXEHHOTO KOHTPOJIS,
PEKUM KCIOpTa U JpyrUe.

NwmeroT mecTo 1 Takue cityyau, KOra CI0BOCOYETaHHUE «IIPAaBOBOM PEXKUM» PEIKO BCTPEUaeTCsl
B HOPMaTHUBHO-IIPABOBBIX aKTaX, HO OTpaciieBas HayKa M yuyeOHast AUCIUIUINHA AKTUBHO UCTIONb3YeT
JAHHBIA TEPMUH.

[TpumepoM MOXET CITyKHTh HayKa M ydeOHas ITUCHUIUIMHA «3eMesIbHOe MpPaBo», TIe 4acTo
BCTPEYAIOTCS TAKUE NIOHATUS, KAK «IIPABOBOM PEXUM 3€MeJIb CEJIbCKOXO3UCTBEHHOIO HA3HAYECHUS»,
«TIPABOBOW PEXUM 3eMeJTb HACETIEHHBIX IMyHKTOB», «IIPABOBOM PEXUM 3eMeslb 0CO00 OXPaHSIEMbIX
TEPPUTOPHIA U OOBEKTOB» M JPYTHe, B TO BpeMsl KaK 3aKOHOJATe b UCTIONb3yeT uX He Tak yacto’. C
Hallel TOYKH 3pEeHus, B IAHHOM CJTy4ae MOKHO TOBOPUTH 00 OMPaBIaHHOM UCIIONB30BAHUH M3y4dae-
MOW KaTeropuu, MOCKOJIbKY ITPaBOBbIE CPEACTBA, FAPAHTUM U IIPUHLIUIIBI B paMKaXx MIPaBOBOIO pery-
JIMPOBAHUSI JAHHOU TPYIITbl OTHOLIEHHH, OOBEIUHSISACh, (POPMHUPYIOT UMEHHO MPABOBOW peXUMS.

Koncturyumonnsiii Cyn Poccuiickoit @efepaiiy B CBOMX MOCTAHOBJIEHUSX U ONPEIEICHUSIX
TaKke IIMPOKO UCIIOIb3YET TEPMUH «IIPABOBOW PEXUM», IPUUEM U B TEX CllydasiX, KOrja uccienye-
MBIid CYIOM HOPMATUBHBIN MaTepuas He COAEPKUT JIAHHOTO CJIOBOCOUETAHUS.

Hanpumep, onpenenenne Koncruryuuonnoro Cyna Poccuiickoit ®epeparu ot 11 mas 2012
r. Ne 836-O «O06 0oTKa3e B MPUHATHH K PACCMOTPEHHUIO kaio0sl rpaxaannHa [latoosl Anekcanapa
BopucoBnya Ha HapylieHHe ero KOHCTUTYLIMOHHBIX IIpaB MOJNOKEHUsIMU ITyHKTa 3 crathu 15 Pene-
panbHOro 3aKoHa «O 6€30MaCHOCTH JOPOKHOTO JBMKEHHS» | YKa3bIBAET, UTO OTHECEHHE TPAHCIIOPT-
HBIX CPEJICTB K ICTOUHHKAM IOBBIIIEHHOW OMACHOCTH 00YCIIOBIMBAET HEOOXOIMMOCTb YCTAHOBJICHU ST
IJIs1 HUX 0COOOT0 MPAaBOBOTO peXkKMa B 1IEJIOM U CIIEIMATBHBIX TIPABIJT UX JOIYCKa K SKCIUTyaTalluu
B YaCTHOCTH.

Kpome Toro, B npaBoBbix aktax Koncrutynuonnoro Cyna Poccuiickonn ®enepauun npume-
HUTEJIBHO K XapaKTEPUCTUKE MPABOBBIX PEKMMOB MOXHO BCTPETUTh TAaKHE CIIOBOCOYETAHUS, Kak
«KOHCTUTYIIMOHHO-TIPABOBOM PEKUM MPUMEHEHHUsSI HOPM TpaBa», «0coObIi MPaBOBOK PEKUM IpHU-
oOpeTeHusl, OCYIIECTBIICHHUS U TTPEKPAILICHHUSI CTaTyca CyAbU» °, «€IUHBIA PEKUM aIMUHUCTPATUBHOM
OTBETCTBEHHOCTH» '’ U ipyrue.

3 Tak, BemenbHblii Kogeke Poccuiickoit denepanuy ornepupyeT MOHITHEM «IIPABOBOM pexHM» He 6osiee 4eM B 10 HopMmax.

® Zamernm, uro pEruoHaIbHOE 3aKOHOAATENBCTBO M aKTHI (peepabHBIX OPraHOB HCTIONHUTENIBHON BJIACTH YAllle MCIOJIB3YIOT
CJIOBOCOYETAHHE «IIPABOBOM PekUM 3eMenb» (CM., Hamp.: TexHnueckue TpeGoBaHus K IUIaHy y4acTka : yTB. Pockom3emom 1 mioHst
1993 1. // 3akoH. 1993. Ne 7; O6 yrBepxaeHnH (DOPMBI TACTIOPTa 00BEKTA KyJITYPHOTO HacIeAusI : IpUKa3 MUHKyIbTY pbl Poccuiickoit
®enepanuu ot 11 Hos16. 2011 1. Ne 1055 (3apeructprupoBas B Muniocre Poccuiickoit @eneparuu 1 gex. 2011 r. Ne 22471) // BromuiereHnb
HOPMATHBHBIX aKTOB (he/iepaibHbIX OPraHOB UCIOMHUTENNBHOH BiacTh. 2011. Ne 51; O moaroToBke 3aKII0UEHUH O TPABOBBIX PEXUMAX
3eMeJNbHBIX yIaCTKOB : pacrnopstkeHre KomureTa 1o rocynapcTBeHHOMY KOHTPOJIO, MCIIONB30BAHHIO M OXPaHe MaMSATHUKOB NCTOPUH
u KynbTyphl [IpaButensctBa Cankr-IlerepOypra ot 12 mtonst 2004 r. Ne 10-2 // CripaBounas npaBoBasi cucteMa «KoHcynpranTIImoc».

7 06 otkaze B MIPUHATUY K PACCMOTPEHHUIO KasoOkl TpaxaaHuHa [1latoobr Anekcanapa BoprcoBruya Ha HapyIlieHHe ero KOHCTH-
TYIIMOHHBIX MPAB MOJOKEHUAME MyHKTa 3 cTaThkl 15 denepaibHoro 3akoHa «O 6e30MacHOCTH JIOPOKHOTO ABUKEHHS» : OTpeIe/ieHue
Koncturymuonnoro Cyna Poccuiickoit ®epepaipin ot 11 mas 2012 r. Ne 836-O // CripaBouHasi ripaBoBasi cucteMa «KoHcynbTaHT-
ITmoc».

8 06 orkase B NPUHATAM K PacCMOTpeHHio xofataiictBa CoBeTa HApOIHBIX JemyTaToB KeMepoBCcKol 001acTi 0 pa3bsiCHEHUH
Onpenenenus Koncrurynuonnoro Cyna Poccuiickoit @enepanun ot 4 gek. 2007 r. Ne 828-O-I1 : onpenenenne KoncturyponHoro
Cyna Poccuiickoit ®enepaumn ot 7 ¢eBp. 2012 r. Ne 234-O-P // CnpaBounas npaBoas cucteMa «KoncynprantILmoc».

? o Jielly O TIpOBepKe KOHCTUTYIIMOHHOCTH TIONOKEHHI MyHKTOB 1 m 2 crarsy 3, myHkTa 1 crateu 8 m myHkTa 1 crarsm 12.1
3akoHa Poccuiickoit Penepanmu «O craryce cyneit B Poccuiickoit ®eneparym» u crared 19, 21 u 22 ®enepanbHoro 3akoHa «O06
opraHax cypneickoro coodmiectsa B Poccuiickoit depepanum» B CBSI3U € kano0oi TpaxaaHku A.B. MartoimeHKo : MoCTaHOBJICHHE
Koncruryrmonnoro Cyna Poccuiickoit ®epeparun ot 20 utonst 2011 r. Ne 19-IT // Cobpanue 3akoHomarenbcra Poceniickoit depie-
pamuu. 2011. Ne 31. Cr. 4809.

1006 orkase B npuHATHE K pacCMOTPeHHMIO KaI00B! TpakiaHiHa BepesoBekoro AHatomus AJIEKCeeBHYA HA HAPYIICHHE €ro
KOHCTHTYLIMOHHBIX IPaB NpUMevaHusiMu K ctatbe 16.1 Konekca Poccuiickoit deneparyu 06 aAMUHUCTPATHBHBIX IIPABOHAPYLICHUAX:
omnpenenenre Koncrurynmonnoro Cyaa Poccuiickoit ®eneparu ot 14 mions 2011 r. Ne 1031-O-O // CnipaBouHas npaBoBas clicTeMa
«l"apaHT».
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['. C. BenseBa, C. B. Conoyxuna, B. 0. IManuenko... «CoBpemeHHas1 TeOpysl MPABOBBIX PEKUMOB: TEOPETUIESCKUN U
OTPACIIEBOI MOIXOIbI»

Takum 00pazoM, MPAaBOBOWM PEKMM — MHOTO3HAYHOE, MEXOTPACIEBOE U MEKIUCIUILIMHAP-
HOE TIOHSTHE, MPABOMEPHO HCIIOIb3yeMOE B PA3IMYHBIX OONACTSAX HAYYHOTO 3HAHMUSI M TEKCTax
HOPMAaTHBHO-TIPABOBBIX aKTOB, KOTOPOE MPOYHO BOIUIO B IOPUAMYECKYI0 TEPMHUHOJIOTHIO U OOIIle-
CTBEHHO-TIOJIMTUYECKHUH JIEKCUKOH /17151 0003HAYEHU S PA3JIMUHbIX PABOBBIX COCTOSTHUM B 001N Teo-
pyH MpaBa U aAMUHUCTPATUBHOM, 3€MEJIbHOM, SKOJIOTUYECKOM IIPaBe U psilie APYTUX OTpaciiel IpH-
JMYECKON HayKHu.

Kak tounHo ormeuaer 10. A. KynpsaBueB, «MHOrO3HAUHOCTb MOHATHUS «PEXKUM» CBUAETEIb-
CTBYET O €r0 MEKIUCHUIUIMHAPHOCTH, O TOM, YTO OHO MCIOJBb3YeTCsl B PA3IMUYHBIX 00J1acTsX HAy4d-
HOTro 3HaHUs1. B HanOobIIIel ke CTeTIeHN OHO TIPUMEHSIETCS] B IOJIMTUKO-TTPABOBBIX MCCIIEJOBAHUSIX,
TaK KakK MMO3BOJISIET TOPa3/I0 ITyOXe U MOJTHEe PACKPhITh COCTOSIHIE COBPEMEHHOTO OOIIECTBa, XapaK-
Tep MPOUCXOASIINX B HEM MlepemMeH» .

B 10 e BpeMsi OHSATHE PaBOBOIO PekUMa OCTAeTCs OJHUM M3 HAMMEHEee U3YYEeHHbIX U Hau-
OoJiee CI0XKHBIX B IPABOBEICHNH, TIPECTABIISASI OOIIMPHOE T0JIe 1Sl HAYYHBIX TUCKYCCUH O €r0 YHH-
BEPCAJIbHOCTH, CYIIIHOCTH U MTPEeJHA3HAYEHUH.

Hlymaetcs, JaHHasi CUTYalUs SIBJISIETCS TapaJOKCATTbHOM.

Takum 00pa3zoMm, B LIEJISIX MPEOIOIECHHS] Y3KOOTPACIEBOTO IOHUMAHUSI ITPABOBBIX PEKUMOB (T10
CYTH, CBE/IEHHsSI MX K OIpPEAEIeHUI0 OOBEKTOB MpaBa) M HEPEIKO MPOU3BOJIBHOTO MCIIONB30BAHUS
9TOro TEPMHUHA B TEKCTaX HOPMATUBHO-TIPABOBBIX AKTOB M HAYYHBIX UCCIIEIOBAHMSIX CYILIECTBYET O0B-
eKTUBHAsl HEOOXOIMMOCTh TIOCTAaHOBKH MPOOJIEMbI N3yUYeHHUsI TIPABOBBIX PEXKMUMOB Kak (pyHIaMeH-
TaJILHOTO OOIIETEOPETHUECKOTO HAIIPABJICHU L.

C Hamell TOYKM 3peHHUs, B LENSIX YHU(PUKAIMU MPEICTABIEHUI O CYIIHOCTH IPABOBOIO
pexkrMa 11e71ecoo0pa3Ho BHavYasle OOpaTUThCS K MEPBOHAYATbHOMY CMBICIY CJIOBA «PEKUM», UYTO
JaCT BO3MOXHOCTb BBIBECTU JIOTUYHOE OIpe/esIeHIe STOro TepMHUHA U MO3BOJIUT OIIEHUTh 00OCHO-
BaHHOCTb €r0 KCIOJIb30BAHUS B HAYKE U 3aKOHOJATENILCTBE (C p. «régime» — qUeTa, CTpPOH, YK,
BJIACTb, CUCTEMA; C JIAT. «regimen» — ylpaBlieHUe, KOMaH/I0BaHUE, HAYaJIbCTBOBAHUE, 3aBEIOBAHUE,
PYKOBOJICTBO).

OopariieHre K OIbITY JPYruX HayK MOXKET COCOOCTBOBATh KOMIIEKCHOMY MIOHMMAHUIO KaTe-
TOPHH «IPABOBOM pekuM». Tak, B SKOHOMHUECKOM HayKe MOjl PEKMMOM padovyero BpeMeHH MOHU-
MaeTcs pacnperiesieHue BpeMeH! paboThl B Mpejiesiax CyTOK WIIM JPYroro KaJleHJApHOTO MEpUoLa;
T0J1 BAJTIOTHBIM PEKUMOM — MOPSI0K OOpAIIeHUsI U UCTIONb30BaHM I THOCTPAHHOH BATIOTHI HA TEPPU-
TOPUM TOCYIAPCTBA; M0/ HALIMOHAIBHBIM PEKUMOM — PEXKUM, JAIOIIUN BO3MOKHOCTh MHOCTPaHHBIM
rpakJjaHaMm Py COBEPLIEHNH BHEITHETOPIOBBIX ONEpalvid [10JIb30BaThCs MpaBaMU IpaxkJIaH JaHHOTO
rocynapcrsa (peskum TOProBiu, MOPsIIOK 0(hOPMIIEHUS CHIEJIOK U T. [1.).

[Tonuronorusi, onepupysi NOHATUEM peKUMA MOJTUTUIECKOTO, O] MOCAEJHUM [TOHUMAET THII,
(bopMbI ¥ METO/IBI OCYIIECTBJIEHUS] IOJIMTUYECKON BJIACTH, PUHLIMIIBI OPTaHU3allMY BETBEIl M KOH-
KPETHbIX MHCTUTYTOB BjacTH. [IoHATHE pacKpbiBaeT JUHAMUYECKUM, (DYHKIIMOHAJIbHBIN XapaKTep
MOJIUTUYECKOW cUcTeMbl. KauecTBEHHBIMU XapaKTEpPUCTUKAMU MOJUTUYECKOTO PEeKUMA SIBIISIIOTCS:
0o0beM MpaB U CBOOOJ YeI0BEKa, METO/bI OCYIIIECTBIICHHSI TOCYIaPCTBEHHOM BJIACTH, XapaKTep B3au-
MOOTHOIIIEHUI MeX/1y TOCYJapCTBOM U OOIIECTBOM, HAJIMYKE WIIM OTCYTCTBUE BOBMOKHOCTEN 00I1ie-
CTBA BIIMATH HA IPUHSTHE MOJIMTUYECKUX PEIIEHUH, CIOCOObI (POPMUPOBAHUS OIUTUIECKUX MHCTH-
TYTOB, METO/Ibl BHIPAOOTKU TOTUTUYECKUX PEIleHU 2.

Wcxonst U3 U3/I0KEHHOTO MOXXHO OIPENENIUTh CIIEAYIOIME CMBICJIOBbIE 3HAUEHHS TOHSATHSA
KPEKUM»:

i Kynpsisues 10. A. JlemokpaTusi Kak pa3sHOBUIHOCTb MOJTUTHUUECKOTO peXrMa (TeOPeTHUKO-IIPaBOBOH acreKT) : aBToped. Auc.
... Kaup. opup. Hayk. CII6., 2002. C. 9.

12 Cm.: Homatonorus: croBapb-cripaBouHuk / M. A. Bacumuk, M. C. Bepmmnun u ap. M., 2001. C. 328.



['. C. Bensesa, C. B. Conoyxuna, B. 0. IManuenko... «CoBpemeHHas1 TeOpysi MPABOBBIX PEKUMOB: TEOPETUIECKUN U
OTPACIIEBOI MOIXOIbI»

a) TOCYAapCTBEHHBI CTPOW, COBOKYITHOCTb, CPEJCTB, METOIOB U CMOCOOOB OCYILECTBICHUS
BJIACTH, XapaKTEpU3YIOIast MOJUTUIECKYI0 OOCTAHOBKY B cTpaHe '3;

0) TOYHO YCTAaHOBJICHHBIN PacHOPSIOK KU3HU (TPyJa, OTAbIXA U T. [1.);

B) CHCTeMa IIPaBIJI, MEPONPHUATUAN, HEOOXOOUMBIX ISl TOW WJIM MHOW 1ie/H (pexuM Oe3omac-
HOCTH Ha IMPOU3BOJICTBE) 4.

['maBHOe Ha3HaUeHWE PEKXUMOB BOOOIIE (MMOKa OE30THOCUTEIBHO K PEXUMY TIPABOBOMY)
COCTOUT B 00ECIIeUYeHNH C TIOMOIIIBIO PA3IMYHBIX CPEJICTB, METOIOB ¥ CIOCOOOB OMPeIeIeHHOTO COIH-
AJIbHOTO WJIM TEXHUYECKOTO MOpsIKa (pacropsiika).

Jlns1 6osee OTHOTO OCMBICIIEHUS TIOHSATHS «ITPABOBOM PEXKUM» 00paTUMCS K UCTOpUorpadun
paccMaTrpuBaeMoro TepMUHa.

[TpumevatenpHO, YTO BO3HHKJIO MOHSITHE «IIPABOBOM PEXUM» ellle B ApeBHHUE Beka. Tak, A.
B. Urnarenko otmeuaer, 4to yxe B Tpyaax Apucrorens, [lnarona, Ianerus, [Mommbus, Jlykpe-
uus, HuuepoHa, B MX yueHHAX O TPEX OCHOBHBIX TOCYIaPCTBEHHBIX (pOpMax (MOHApXHUH, ApUCTOKpa-
THH, IEMOKPATHUH), O Pa3BUTHHU STOH SBOIIOLIMOHHOM 1IETTN U OTKJIOHEHHUSIX OT «IIPABUJIBHBIX» (hOPM
(TUpaHUsl, OJIMTAPXUsl, OXJIOKPATHsI) MOKHO HAalTH 3a4aTKH MPEJCTABICHUN O SIBJICHUSIX, COCTaBIISA-
IOIIUX MOMUTUYECKUN pexum .

DBOITIOLIMS MTOJXOIOB K UCCIIeyeMOMy ToHATHI0 HaOmonaercs B Tpyaax T. Mopa, T. Kavma-
Heyutbl, I, BaGeda'® u cBsizana ¢ uaeeld yTBepik/ieHUsI HOBOTO peKUMa TOCYIapCTBEHHOTO yIIpaBJie-
HUS — peKUMa JUKTaTyphbl TPYIOBOTO HAPOAA.

Teopun 1 KOHLIETIIIUK TPABOBBIX PEXKMUMOB Pa3padaTHIBAIIMCh TAKKE B YUEHHUH O TPaBe BOWHBI
u mupa I'. I'porms!’, Teopun rocygapcrBa T. ['o66ca'8, Teopun paznenenus iaacteit L. MonTec-
kbe'?, Teopun odmmecTBeHHoro aoroeopa K.-K. Pycco?, yuenun o nipaBe WM. Kanta?!, dpuocodpun
npasa ['. B. ®. l'erens??, yueHusx o mpejesiax rocyaapcTBeHHON eaTebHocTH B. I'ymOombaTa?, o
«0opb0Oe 3a nmpaBo» P. Mepunra?*, o conmaibHOM npeoOpa3oBaHuy mpasa u rocyaapcrsa JI. Toru >,
0 KOHCTUTYIIMHU U cyBepeHutete rocygapcra K. lImura 26, THCTUTYIIMOHAJIBHOW TEOPUH ITyOJIMYHOTO
npaBa M. Opuy?’ u T. [I., T/Ie KaTeropusi «IpaBOBOM PEXUM» PACCMATPUBAIACh B KOHTEKCTE IBOJTIO-
IIMM TOCYIApCTBA U MpaBa.

[TpaBoBOIi pexuM JieTanbHO UccienoBaH B padotax JI. [Jioru o noqunHennn ®paniyu npaso-
BOMY pexumy. [1o ero MHEHHUIO, «TOCYIapCTBO, U3/IaBIIEe 3aKOH, 00513aHO YBaKaTh ITOT 3aKOH. OHO
MOXET €ro BUJOU3MEHUTD UM OTMEHUTb, HO TTOKA OH CYILIECTBYET, OHO MOKET COBEpIIATh aKThI IIPH-
HY)X/IEHHsI, aIMUHUCTPATUBHBIE M IOPUCIUKIIMOHHBIEC ISHCTBUS JIMIIb B TIpeiesiax, YCTAHOBIEHHBIX
STHUM 3aKOHOM». ABTOP BBIIEJISUT TIOJIOKEHUSI MHOCTPAHIIEB; WIEHOB IIAPCTBOBABIIMX BO PpaHIIUM

13 Nannas XapaKTepUCTHKA OTHOCUTCS K TOCYIAPCTBEHHBIM U MOUTHIECKUM pexumam. Cu.: KOpumiueckuil SHIMKTONe JIeCK Ui
cnoBapb / 1. pea. A. 4. Cyxapes. M., 1984. C. 319.

4 Com.: CrnoBapsb pycckoro si3bika. T. 3. M., 1984. C. 697.

15 Cm.: Urnarenxo A. B. dopmupoBaHKe apUCTOKpaTHYecKoro pexuma B Pume. Ceepaiosek, 1987. C. 39.
16 Cm. nozip.: AHTos0rusl MUpOBOi (pustocopuu : B 4 . M. : Mbicib, 1970.

17 I'poumii I'. O npaBe BoitHbI U Mupa. M., 1994.

18 To66¢ T. JleBuadpan, wim Matepus, popMa U BJIaCTh rocyapcTBa LEPKOBHOIO U rpaxkIaHckoro. M., 1936.
19 Moureckpe I11. Tpaxrar o paznenenun Biuacreii // V30pannble npousseseHus. M., 1955.

20 Pycco K.-7K. Tpakratsr. M., 1969.

21 Kant W. OcHoBbI MeTapu3UKU HpaBcTBeHHOCTU. CounHeHus : B 6 T. M., 1965.

2 Terens T'. B. @. Punocous npasa. M., 1990.

23 I'ym6onbar B. O npenenax rocysapcTBeHHOH AesTenbHocTH, M., 2003.

2 Uepunr P. Bopwba 3a npaso. M., 1991.

25 Tioru J1. Coumanbtoe MpaBo, MHAMBUIYAIbHOE TIPAaBO U peoOpasoBanue rocyaapersa // Ipaso u xusHb, 2000. Ne 32-36.
26 IImur K. Tonurnueckast Teonorus. C6opuuk. M., 2000.

7 Opuy M. OcHoBsl myGmiyHoro npasa. M., 1929. C. 658.
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ceMeit; oJMIIEHCKIE Mepbl, UMEIOIINE TIe/IbI0 TIOMEeNIaTh PACIPOCTPAHEHHUIO SMUIEMUIT; pa3IyHbIe
3arpelieHHbIe TPOMBICIIBI M TPOMBICITB, TPEOYIOIHe ToCyJapCTBEHHON KOHIIECCHH, U Ipyrue s,

B oredecTBeHHO Hayke KOHLIEITYaJbHOE OCMBICJICHUE KATErOpuu «IpaBOBOW PEXUM» IPO-
cnexxuBaercs B Tpynax C. A. MypomiieBa?, JI. U. Terpaxuiikoro®’, H. M. Kopkynosa’!, I'. ®. Illep-
eHeBrya >,

[TpumeuarensHO, YTO U B 3aKOHOHaTeIbcTBe Poccu nocie youiicTBa HapooBOIbLIaMH AJIeK-
canzpa Il pexumbl oXpaHbl Kak (pOPMBI UCKITIOUUTETLHOTO MONTOKEHHSI BIIEPBbIE ObUIO 3aKPEIUICHBI
[Monoxennem «O Mepax K OXpaHEHUIO TOCYIaPCTBEHHOTO MOPSIKA ¥ OOMIECTBEHHOTO CIIOKOUCTBHS»,
yTBepkaeHHoM 14 aprycra 1881 r.3?

Takum 00pa3oM, UCTOPUYECKHUI Cpe3 CBUIETENIbCTBYET, UTO KATErOPHs «IIPABOBOM PEKMM»
MOJTyYrJia TIEpBOHAYATIbHOE pPa3BUTHE B TOCYJApPCTBOBEICHWM, W JIMIIb MO3JHEE CTaja OOBEKTOM
HAyYHOTO MCCIIeJOBAaHUsI TEOPUH TIPaBa.

B coserckoii opuaundeckon auteparype S0-x rogqoB XX Beka Ha3BaHHAsI KaTEropusl UCIOJb-
30BaJIaCh UCKTIOYUTENIBHO IS XapakTepucTuku 3akoHHoCcTU. Tak, H. I'. Anekcannpos u C. I'. bepe-
30BCKasl OMpeessiyId COBETCKYI0 3aKOHHOCTh HE TMPOCTO KaK MCIIOJHEHHE 3aKOHOB, a KaK OCOOBIH
PEKUM, XapaKTepU3YIOIIUIACSA HEYKJIOHHBIM COOJTIOIEHEeM 3aKOHOB >4, UTO BITOCJIEJICTBUM MTPHUBEJIO K
(hakTHUECKOMY OTOIECTBJICHUIO COBETCKOIM 3aKOHHOCTHU ¥ ITPABOBOTO pexuma®.

B tpymax U. C. CamorieHKo 3T0 ObUIO TIOABEPTHYTO KPHUTHKE: «IIPABOBOM PEKUM» — 3TO
MIPABOIOPSIZIOK; ONPEAENISITh 3AKOHHOCTh KaK IMPABOBOM PEKUM — 3HAYUT TEPMUHOIOTUIECKU OTOXK-
JECTBJIATH €€ C MpaBoONoOpsAKOM»®. B kauecTBe aprymMeHTa Takke MPUBOIMIOCH BhICKa3biBaHKE B.
W. JlenuHa, KOTOPBIA yrOTPeOIsiT TEPMUH «IIPABOBOM PEXUM» UMEHHO B CMBICTIE TTpaBoIopsiaka /,
a TIOTOMY TOBOPUJI O 3aKOHHOCTH, KaKk 00 OTIMYHOM OT Hero siBjieHuu. Tonpko B 60-e rr. XX B.
B paboTax, MOCBSIIEHHBIX TEME MPABOBOTO PETYIMPOBAHMUS, TIOYYaeT Pa3BUTHE U TIOHSITUE ITPABO-
BOW PeXMM>» B KOHTEKCTE COUETAHUsI THIIOB MTPABOBOTO PEryIMpOBaHus 8.

B coBpemMeHHOM cBOEM 3HaUe€HHMU M3y4eHHe B I0PUINIYECKON JIUTepaTrype mpooieMaThKy mpa-
BOBBIX PEXHMMOB COBIIAJIO [0 BPEMEHH C HA4aJIOM IepUojia MPaBOBOro pepopMUpOBaHUs Ha pyOexe
90-x rr. XX B., B OCHOBE KOTOPOTrO OBbLI 3asIBJIEH IMepexo K HOBOMY KaueCTBY MPABOBOTO PeTyJIH-
poBanusi. [lepBoHaYaabHO peyb IUIAa O MOMCKE CIEIMATbHBIX MEXaHM3MOB, CIIOCOOHBIX B paMKax
3aKOHOZIATENILHOTO (B MPOTHBOBEC MOI3aKOHHOMY, BEJJOMCTBEHHOMY) PErYJIUpPOBaHMS 00ECIeYUTh
peleHre HACYIIHBIX MPoOieM, CTaOUIM3UPOBATh COIMAIBHO-9KOHOMHUYECKHE MPOIIECChl, OIPaHu-
YUTh BJIUSHUE HETATUBHBIX (PAKTOPOB KaK CyObEKTUBHOTO, TaK U OOBEKTUBHOTO XapakTepa. MiMeHHO
B 9TO BpeMsl B Ka4eCTBE CIIENMAIbHO OPraHU30BAHHOTO MEXaHU3Ma, CIIOCOOHOTO K CAMOCTOSITEIb-
HOMY peIlIeHHUIO TIOCTABJIEHHBIX Mepel HUM 3a/a4, OTIMYAIOIIETrOCcsl CTAOMIBHOCTBIO U B TO K€ BpeMsI
AMHAMAYHOCTBHIO, BO3MOKHOCTBIO CBOEBPEMEHHO pearrpoBaTh Ha OTKJIOHEHHsI B COLUATIBHON CUTY-
allvy ¥ TpeIoTBpaIaTh cOOM B IPAaBOBOM PETYJIMPOBAHUM, ObLT MPEJIOKEH TIPABOBOW PEXKUM.

28 Tioru JI. KoncruryrmonHoe npaso. Obimas teopust rocyaapersa. M., 1908. C. 69.

» Mypomries C. A. OnpeneneHne 1 ocHOBHOe pasaenenue mpasa. CI16., 2004. C. 224.

30 [erpaxuuxuii JI. . Teopus npasa u rocynapcrsa B cBs3u ¢ Teopueid HpascreenHoctH. T. 1. CII6., 1909.

31 Kopkynos H. M. Jlekuuu o o6ieit teopun npasa. CII6., 1904.

32 epreneswy I'. d. O6mias Teopus npasa. M., 1911. C. 376.

33 Monnoe Cobpanue 3akoHOB Poccuiickoit umrieput : 3 codp. T. 1. CIT6., 1985. Ne 350. C. 261-266.

3% Cm.: Anekcarnpos H. T'. O poiu COBETCKOrO COLMAINCTHYECKOrO TOCYIAPCTBA | IIPABa B PA3BUTHH COBETCKOTO OOLIECTBA :
yd4. TIOCOOMe 10 TeOpuM rocyaapcrsa u npasa. Bem. 1. M., 1953. C.21; BepesoBckast C. I'. TIpokypopckuii Hag30p B COBETCKOM
rocyaapcTBeHHOM ymnpasiennu. M., 1954. C. 9.

35 AnekcannpoB H. I'. 3akoHHOCTb 1 ITPaBOOTHOIIIEHHUS B COBETCKOM obmectse. M., 1955. C. 68.

3% Camomenxo U. C. OxpaHa peXrMa 3aKOHHOCTH COBETCKUM rocyznapctsom. M., 1966. C. 13.

37 Jlernun B. U. Tlonn. cobp. cou. T. 17. C. 249.

38 Cm., Harip.: AnekceeB C. C. MexaHU3M IIpaBOBOIO Pery/IMpoBaHUs B COLMAIUCTHYECKOM rocyaaperse. M., 1966; Nodde O.
C. IOpuguyeckrie HOPMbI 1 YeJIOBEYECKHE TOCTYIKY // AKTyaJIbHBIe TPOOJIeMBI COBETCKOTO IpakaaHcKoro npasa. M., 1964. C. 16-26.
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Heo6xomumo OTMETUTb, YTO OTHOCHTENBHO OINpenesieHs] TPAaBOBOTO pekuMa B HACTOsIIee
BpEMsl CYILIECTBYET HECKOJIBKO OCHOBHBIX MOAX00B. COMIacCHO NMEPBOMY U3 HUX IIPABOBOM PEXUM
orpesieNisieTcss Kak «COLHUAJIbHBIA PeXUM HEKOTOPOro OOBEKTa, 3aKPEeIUICHHBI MPaBOBBIMH HOP-
MaMy U 00ecrieYeHHbII COBOKYITHOCTBIO IOPUAMUYECKUX cpeAcTB»*. Tlomaraem, 4to HeJOCTaTKaMU
JAHHOTO MOAXOJa CJAeAyeT MPU3HATh UCTIOJIb30BAHUE CJI0BA «PEKUM» B KAU€CTBE OIpPEeIsIOEro
Y HEKOTOPYIO HEUETKOCTb B caMOM onpezieieHrn. O1HaKo B JaHHOM OIpeIeNIeHUN COIEPKUTCS yKa-
3aHMe Ha COIMAIBLHO-TIPABOBOM XapaKTep M CTPYKTYPHBIE JIEMEHTHI MPABOBOrO pexumMa (HOPMBI
npaBa U JApyrue «IOpUINUEcKre CPeICTBa»), KOTOPOe MO3BOJISET cpa3y ke OTTPAaHUUYUTh MTPABOBOM
PEKMM OT psifia IPYTHX OOIIETEOPETUYECKUX KATerOpHid, CBOAMMBIX JIMIIIb K COBOKYITHOCTH IPaBO-
BBIX HOpM. TeM caMbIM MpaBOBOM PeXUM BBICTYIMAET 0COOOW I0PUIMUYECKON KaTeropren, cnerugu-
YECKHM CPE/ICTBOM IPABOBOTO PETyJIMPOBaHMsI, OOBEIUHSIONM B ceOe TPAaBOBOM MHCTPYMEHTAPHiA
B KOMILJIEKCE.

[IpuBeneHHoOe omnpezeneHre MPaBOBOIO PekXMMa KaK COBOKYNMHOCTU IOPUAMYECKMX CPEICTB
CIIPaBE/JIMBO U JUIS «peKMMa MPaBOBOTO peryarpoBanus» (tepmuH C. C. AsiekceeBa), O KOTOPbIM
JaHHBIN aBTOP IIOHUMAET «0COOYIO CUCTEMY PETYJISTUBHOTO BO3ICUCTBU S, XapaKTEPU3YIOLITYIOCS CIie-
U(PUIECKIMHU CIIOCOOAMU PETYIMPOBAHUS — OCOOBIM MOPSIIKOM BOSHUKHOBEHHSI M (POPMHUPOBAHUS
cofiepXkKaHus TIpaB ¥ 0OS3aHHOCTEH, X OCYIIECTBIICHUSI, CIIeITU(PUKON CAaHKIWA, CIIOCOO0B pean3a-
1IUM, a TaKXke JAeUCTBUEM eUHBIX MPUHIIMIIOB, OOIMX TONokeHui»*°. B aToM ciydyae HaGmonaercs
Ooriee TTyOOKMI aHAIM3 MPOOJIEMBI, UTO MPOSIBIISIETCS, MPEk/Ie BCEro, B OOpallleHHH He TOJBKO K
CTPYKTYype MPaBOBOTO PekKUMa, HO M1 OCOOEHHOCTSIM €ro XapakTepa.

3ameruM, uto C. C. AnekceeB npeajiaraer eme oJHy XapaKTepUCTUKY IPaBOBBIX PEKUMOB,
BOCIIPUHSATYIO IPYTUMH YUSHBIMH KaK TPaIUIIMI0, OCHOBY KOTOPOW COCTaBJIsSIET BOCIIPUSITUE MTPABO-
BOTO PeKMMa B KAYECTBE «IOPSIIKA PEryIMPOBAHNSI, BHIPAKEHHOTO B KOMILJIEKCE TTPABOBBIX CPE/ICTB,
XapaKTepu3yIoIIuX 0co00e coueTaHne B3aNMOIEHCTBYIOIIMX MEXy COOOM 103BOJICHU, 3alIPETOB, a
TaKke TIO3UTUBHBIX OOSI3BIBAHUI 1 CO3JAI0IINX 0COOYI0 HAIIPABJIEHHOCTh peryaupoBanusi» 4. Takast
XapaKTEepPUCTHUKA COCTABJISIET CYILIHOCTh BTOPOI'O MOIXOAA K OIPEJEICHUIO PaBOBOIO peKMUMa, BOC-
MIPUHSITOrO M O0JIee IO3IHUMH UccieqoBaTesamu mpoonemsl. Tak, b. S1. Bisgxman ornpenensier mpa-
BOBOH pPEeXHMM KakK MOPSIOK PEryiMpoBaHus, KOTOPBI BBIPakeH B KOMIUIEKCE MPABOBBIX CPEACTB,
XapaKTepu3yIoIIUX 0c000e coueTaHne B3aNMOIEHCTBYIOIIMX MEX Ty COOO# 103BOJICHU, 3aIPETOB, a
TaK:Ke TIO3UTHBHBIX OOSI3BIBAHUI 1 CO3/IAIONINX 0COOYI0 HATPSIKEHHOCTDb PEryIMpOBaHuUs +2.

[To Hamemy MHeEHMIO, Cpey JIOCTOMHCTB JAHHOIO OIpENeIeHUs] — YAAaYHOE HMCIOJIb30BaHKe
TIOJIXOAISIIIIETO OIPE/IEIISIONIEr0 TEPMUHA «TIOPSIIOK», a TAK)KE — YIIIyOlIeHne B CyTh SIBJIEHHS]; B HEM
MOTYEPKHYTO COYETaHUE B PEKMME MMIIEPATUBHOTO W JUCIO3UTHBHOTO METOIOB KaK OCHOBHBIX
CpeNCTB BO3JCUCTBUS Ha CyObEKTOB TpaBa.

B o0 xe Bpemst ipu Takom nojaxogie u3 noist 3penusi C. C. AsiekceeBa yXOIUT TaKOH CYIIeCTBEH-
HBI MaTepUaIbHBIN MPU3HAK MTPABOBOTO PeXMMa KaK CTEreHb ero OJ1arornpusTHOCTH (HeGnaronpu-
SITHOCTH) J1sl CyOBEKTOB mpasa. [Ipu 3TOM cam y4eHbIi TPU3HAET, UYTO «KaXbIi TPABOBOM PEKUM
€CTh BCE e UIMEHHO PEXHUM; CJIeIyeT IPUHUMATh BO BHUIMAHKUE OCHOBHBIE CMBICJIOBBIE OTTEHKH 3TOTO
CJIOBa, B TOM YHCJIE U TO, YTO MIPABOBOM PEXUM BBIPAXKAET CTENEHb )KECTKOCTH I0PUIUIECKOTO pery-
JIMPOBAHUsI, HAJTMYKE U3BECTHBIX OTPAHUYEHUN WU JIBTOT. . . » 4,

B pamkax BTOporo mopxona 3aciykuBaeT Takxke BHUMaHus nosuims B. K. BaGaesa, B. M.
Bapanosa u B. U. ['oiimaHa, 10 MHEHUIO KOTOPBIX, [IPABOBOI PEKUM — KAUECTBEHHO 1I€I0CTHAS CIie-
uuguryeckas cucTeMa Cpe/CTB, PUEMOB, METOIOB MPABOBOIO PEryIMpOBaHUs, KOTOpasl Bblpaka-

39 Hcakos B. B. Mexauusm MIPaBOBOTO PETYIMPOBAHUS U MpaBoBble pexumbl // [IpodneMsl Teopun rocygapcTsa U mpasa / 1moj
pexn. C. C. Anekceesa. M., 1987. C. 258-259.

40 Anexcees C. C. O6mas topusi ipaBa : B 2 1. T. 2. M., 1981. C. 245.
1 Anekcees C. C. O6mpe 103BoIeHMs 1 0OIME 3arpeTsl B coBeTckoM mpase. M., 1989. C. 185.
42 Cm.: Brsaxman b. 1. IpaBoBO peXHM B CHCTEME PeryIHpPOBaHNUs COLMABHEIX oTHOmeHui. Kemeposo, 1999. C. 16.

43 Anekcees C. C. Teopus npasa. M., 1995. C. 244.
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ercsi B 0OCOOEHHOCTSIX HOPMATHBHO-IIPABOBBIX OTHOIIEHWI W MHAWBUIYAIbHBIX TPEIIUCAHUMI, BO3-
HUKHOBEHHUsI TIPABOOTHOIIECHUS, IOPUIMUYECKUX TMOCIIEICTBHIA, CIOCOOOB 0OeCIieueHHs peaTn3alum
TpeOOBaHMI MpaBa. ITO TAKOW MOPSAAOK PEryTUPOBaHUS, KOTOPHIN BIPaKeH B KOMITJIEKCE ITPABOBBIX
CpenCTB, CO3AAIONIMX O0COOYI0 HAMPABJICHHOCTh PEryJIUPOBAHUS U XapaKTepU3YIOIIUX 0codoe code-
TaHUE B3aUMOJICHCTBYIOIMX MEXIy COOOM J03BOJICHUN, 3alIPETOB, a TaKKe TIO3UTUBHBIX OOS3bIBA-
HU*,

JlaHHOe ompeseneHue, MO HalleMy MHEHUIO, YYMTBIBAET OCHOBHBIE NPU3HAKU IPaBOBOTO
pekrMa, OPUEHTUPOBAHO HA OPraHU3ALMOHHO-TIPABOBOE M OPraHU3alMOHHO-TEXHUYECKoe obecrie-
YeHUe peXMMHBIX TpeGoBaHMiA. OqHAKO, TPUHUMAsS BO BHUMaHHE €ro HEKOTOPYIO TPOMO3/IKOCTb,
CJIeyeT OTMETHUTb, YTO MPH JOCTATOUYHO OOLIMPHOM aHAITM3E PA3TUYHBIX CTOPOH MPOOIEMbI TO3UIIUS
aBTOPOB HYKJIA€TCs1 B OIPEJEJICHHON KOPPEKTHPOBKE.

Mertononornuecku OJIU3KON K M3JI0KEHHOM MO3UIMY SIBIIsIeTCsl U Touka 3penust D. . [lam-
CYMOBOM, aHAJIM3UPYIOIIEH «IIPAaBOBOM PEKUM» B IIIMPOKOM CMBICIIE — KaK OCOOBIN MOPSIOK 3aKO-
HOZIATEJIbHOTO YPETYJIMPOBaHUS AEATEIbHOCTH, JAECUCTBUI WIM MOBEAECHUS (PUBNUYECKUX U IOPUIU-
YECKHUX JIMI] B Pa3IWYHbIX cpepax OOIIECTBEHHBIX OTHOIICHUH JUOO Ha ONpeeeHHbIX OObeKTaX,
BKJTIOYAIONININ B ceOsl YCTAHOBJIEHHE MeXaHW3Ma odecrieueHust (DaKTHUECKO peasTi3alii CUCTEMBbI
J03BOJICHUI, CTUMYJIOB, HOPMATHUBOB, TaPaHTHIA, 3aIIPETOB, OT PAHUYCHUM, OOSI3BIBAHMIA, a TAKKe UX
KOMITETEHTHOE MICTIOJTHEHNE U TIPUMEHEHUE Mep MPUHYKAECHHS U MTPUBJICYEHNS] BAHOBHBIX K OTBET-
CTBEHHOCTH; B Y3KOM CMBICJIE — 3TO 3aKperjIeHHOe B HOpMax IpaBa 0coOoe couyeTaHue Iopuande-
CKOT'O MHCTPYMEHTapus (IOpPUIUYECKUX CPEJCTB), XapaKTepU3yIolleecss HaTUYUeM OIpPEAeIeHHbIX
YCJIOBHIA, KOHKPETHOCTHIO (OMpeNesieHHOCThIO) OOIIECTBEHHBIX OTHOIIEHUIN, OTHOCUTEIBHOCTBIO K
OIpe/IEIEHHOMY OOBEKTY U Tpeciieyoliee OMaronpusaTHYIO, TOJE3HYI0 Ui 0OIIecTBa U rocyaap-
CTBA 1IEJIb™.

OpHako cieayer 3aMeTUTh, YTO JAHHOE ONpe/iesieHHe, ¢ Halleld TOYKW 3peHUs], HE JIMILEHO
JIOTUYECKUX MPOTUBOPEUM (HAIIpUMeEp, UCIIOIb30BaHUE Yepe3 3alsATYI0 CUHOHUMUYHBIX MTOHATUN
«AeATeNTbHOCTD, IEUCTBUSI, TIOBEJCHUE» ), HETOYHOCTE! (YIIOMUHAHKE B OIPE/ICICHUH TOJIBKO (PH3H-
YECKUX U IOPUINYECKUX JIUI] (DAKTHUECKH U3bIMAET U3-TIO] ACHCTBH S IPABOBBIX PEKUMOB CyObEKTHI,
HE SIBJISIIOIINECs I0PUIMYECKIMU JIMIIAMU, — HEKOTOpPBIE OOIIECTBEHHbIE 00beIMHEH S, (PUITHAITBI 1
MIPEJCTABUTEILCTBA IOPUINYECKUX JIMILL U T. [I.), PA3HOUTEHUH (MCIIOIb30BAHUE B OTHOM PSIly TaKUX
TIOHSATHM, KaK «/I03BOJICHUsI, CTUMYJIbl, HOPMATHBbI, TAPAHTUH, 3alIPEThl, OTPAaHUUYECHUsI, 0OS3bIBA-
HUS», T/Ie TIOHSTHE «HOPMATUB» OOBEeJUHSIET B ce0e BCe OCTAJIbHBIE TIOHSITHSI) M HEKOTOPOTO APYTOro.

Eme omgHuMm BapuaHTOM Je(pUHULMM NPABOBOIO pEKMMA B paMKax Ha3BaHHOIO IMOAXONA
spisercss npenioxeHHoe A. [I. CUTHUKOBBIM €ro omnpeneseHue KaK «CaMOCTOSITEJIBbHOIO Ipa-
BOBOTO CpEIICTBA TOCYJApCTBa, MCIONB3YyeMOro B IENSIX oOecreveHusi Oe30MacHOCTU TpaxJaH |
3aIIUTH KOHCTUTYIIMOHHOTO CTPOsi, KaK CHEeNUATN3UPOBAHHOTO MOPS/IKA JIeSATeIbHOCTH CYOBEKTOB
npaBa, MPeAHA3HAYEHHOTO JIsl pelieHHs] crelupUIecKuX 3a1ad Win (PyHKIMOHHUPOBAHMS ITyO-
JIMYHO-BJIACTHBIX CYOBEKTOB B OCOOBIX OOCTOSATEIbCTBAX .

B nanHOM citydae yueHsli, packpbiBasi NOHATHE ITPABOBOTO PEXKHMMA, COBEPIIEHHO BEPHO YKa-
3bIBAET HAa €0 MHCTPYMEHTAJIBHYIO IPUPO/LY, LIEJIU U 3aJa4u. B To ke BpeMs HeJib3sl He 3aMETUTh Clie-
AyIoIee: XOTsl aBTOP MPSIMO TOBOPHUT, UTO JAeT onpe/eieHrne MMEHHO OOIIenpaBoBOi KaTeropuu*/,
aKIIeHT B HEM CMeIIleH BCe ke B IMyOIMYHO-TIPaBOBYIO cepy.

B pamkax tperbero HampasieHus JI. A. Mopo30Boii 1of] IPaBOBBIM PEXKUMOM ITOHUMAETCs
Pe3yJIbTaT PeryIupyIomero BO3AEHCTBHS Ha OOLIECTBEHHbIE OTHOIIEHHS CHCTEM (OIpe/esIeHHOTO

* BaGaes B. K., Bapanos B. M., I'oiiman B. 1. CrioBapb kateropuii 1 OHATHIA 001iei Teopun nipasa. H. Hosropoa, 1992. C. 29.
4 Cm.: [Tamcymosa . ®. IIpaBoBble pekUMBI (TEOPETHIECKUI aclieKT) : JuC. ... KaHi. opul. Hayk. Exarepuntypr, 2001. C.
72,78.
4 Currukos A. T1. Borpocs! cOOTHOIIIEHHUST KaTEropuil «IpaBOBOI PEKIM», «IIPABOBOE COCTOSIHUE» U «IIPABOBOU MOPSIIOK » //
Becrauk YemnsibuHckoro rocyaaperseHHoro yausepcutera. 2009. Ne 31. Ipaso. Bem. 21. C. 9-11.
7 Tam xe. C. 11.
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Ha0Opa) IPUINYECKUX CPEJICTB, MPUCYIIUX KOHKPETHOW OTPAC/IH MpaBa U 0OECIeUYMBAOIIUX HOP-
MaJIbHOE (DYHKIIMOHUPOBAHKE IAHHOTO KOMILJIEKCa OOIIECTBEHHBIX OTHOIIEHUH *8.

CxoaHy10 TOUKY 3peHus1 BIcKasbiBaeT U B. A. ['opiieHKO, KOTOpbIi yTBEPXKIAET, YTO B MPaBO-
BOI1 HayKe CJIOKUJIOCh JBa OCHOBHBIX NOZIXOJa K uccieayeMoMy NnoHsTuio. [1o ero MmHenuio, nepsas
rpyIa yyeHbIX MoJlaraet, 4To IPaBOBOM PEXUM €CTh Pe3yJIbTaT TOCYAapCTBEHHOIO BOJIEYCTAHOBIIE-
HUSI U OMHOBPEMEHHO COLMAJIBHBIN TOPSIOK, CIOKUBIIMIACS BCIEICTBHE OOBEKTUBHO CYIIECTBYIO-
IMX OOILIECTBEHHBIX OTHOIIEHUM. [Ipyrre cYuTaioT, YTo MpaBOBOW PEKUM — ITO MOPSIOK, CIELH-
QJILHO YCTAHOBJICHHBIH FOCYIAPCTBOM B LIEJISIX PETYJISTUBHOTO BO3/IEHCTBYSI Ha IOBEICHNE CYObEKTOB
COITMAJTBHBIX OTHOIIICHUH I0PUAMYECKUMHE CPEJCTBAMH U MeTOIaMu ¥,

Cam B. A. I'opnieHkO npucoequHseTCsl K MO3ULKKU NEPBOM T'PYMIIbl U YTOUHSIET, YTO ITO €Il
Y HOPMATUBHBIN MOPSIOK, SIBJISIIOIIANACS CPEICTBOM JIOCTHKEHHUSI KOHKPETHBIX LIEJIEBbIX YCTAHOBOK,
KOTOPBIN OCYILECTBJISIETCS IIPY OMOILM I0pUANYECKUX (ITPABOBBIX) CPEACTB U METOAOB, HAIPABJIEH-
HBIX Ha peajn3allyIo TPaBUJ MOBEAEHUS, 3aKPETJIEHHBIX B IPABOBBIX HOPMAX, a TAKke OCYIIIECTBJIe-
HHUE Mep I0pUIMYECKON OTBETCTBEHHOCTH .

besycioBHO, 1 B 3TOM MOXHO cortacutkesi ¢ JI. A. Mopo3zoBoit u B. A. I'oprienko, npaso-
BOIl PEXUM BBICTYIIAET PE3YJbTATOM HOPMOTBOPUECKOM JIEATEIBHOCTH, HO MOKHO JIM Ha3BaTb €ro
3aKpEeIUIEHUEM YK€ CYIIeCTBYIOIIUX cBs3eil. [IpeanprumMem NonbITKy OTBETUTh HA STOT BEChbMa BaX-
HBIIA BOMPOC.

Kak u3BecTHO, SIB/ISSACH BOIUIOIIEHWEM HOPMATHBHOCTHM IIPaBa, IPABOBOM PEKUM BBOIUTCS
1151 00ecTieyeHu s ITIABHOTO COIMAILHOTO Ha3HAUESHW I ITPaBa — PEryIMPOBaHu s OOIECTBEHHBIX OTHO-
nieHuil. PerynatuBHas (pyHKIMSA MpaBa peaaus3yercsl Yepe3 CBOM Pa3sHOBUIHOCTU — PETYJISATUBHYIO
JVUHAMUYECKYIO M PEry/IATUBHYIO CTATUYECKYI0. B OCHOBE nepBoii — IpaBOBblE HOPMBI, HAIPaBJIEH-
Hble Ha OOCITy’KMBaHUE I0PUAMYECKUMU CPEACTBAMH TeX WJIM MHBIX COIMAIBbHBIX MPOIIECCOB, BTOPAs
— peanu3yeT Ty 4acThb COLMAIBHOIO Ha3HAUEHU S MpaBa, KOTOpasi 3aKJI0YAETCs B 3aKPEIJIEHUH Cpell-
CTBAMH TIpaBa OIPE/ICICHHBIX CTATYCOB B OOIIECTBE, 0OECTIEUeHUH CTAaOMIBHOCTH COLMATbHO-TIPa-
BOBBIX LIEHHOCTEM.

CreoBatesbHO, PABOBOM PEKMM JOJDKEH MHTETPHUPOBATh B ceOe KaK MUHUMYM JIBE KPYITHBIE
TMOJICUCTEMBI: CUCTEMY PETYISTUBHOIO BO3JEUCTBUS — KOMIUIEKC IOPUINYECKUX CPEACTB, CONOAYM-
HEHHBIX B paMKax IIPaBOBOM OTPAC/IU C COOTBETCTBYIOIIMM METOJJOM [TPABOBOI'O PETYJIMPOBaHuUs (TaK
Ha3bIBAEMBbIl IMHAMMYECKUI aClEKT), a TaKkKe pe3y/IbTaT peryIupyoliero BO3AeUCTBUS — JOCTUT -
HYTbII YPOBEHb YPETYJIUPOBAHHOCTH OOIIECTBEHHBIX OTHOIIEHHUI, KOTOPBIH MPOSIBIISIETCS B ONpejie-
JICHHOM TIOJIO)KEHUM CyObeKTOB (0OBEKTOB) MpaBa (TaK Ha3bIBACMBbIN CTATMUECKUU aCTIeKT).

3amMeTuM, 4To ¢ KpUTHKOW mpeanoxeHHoro JI. A. Mopo3oBoii ompeneneHust MpaBoBOroO
pesxuma BoicTynaloT H. Y. Maty30B 1 A. B. Masbko: «11paBoBO# peHUM — 3TO HE CTOJIbKO Pe3YJIbTaT,
CKOJIBKO CHCTEMa YCJIOBUM U METO/IMK OCYILLIECTBJIEHUS IPAaBOBOIO PETyIUPOBAaHUS, ONPEIEICHHbIN
«pacrnopsiioK» JEeWCTBUS MpaBa, HEOOXOAUMBIN AJIs1 ONTUMAJIBHOTO IOCTHXXEHUSI COOTBETCTBYIOIIIX
nesnen»°!.

Co cBOEl CTOPOHBI CKakeM, YTO ITPABOBOM PEXUM, Oe3yCIIOBHO, HYKJaeTcs B OoJiee IUPOKOH,
yeM npeyioxkerHast JI. A. Mopo30Boii, TPaKTOBKE, B COOTBETCTBHHU C KOTOPOW OH «IIpU3BaH o0ecrie-
YUTh HACTYIUICHHE KeJIaeMOTO COITUATLHOTO 3 heKTa» 2, a He CTaTh UM.

8 Cm.: Mopo3sosa JI. A. Koncruryuuonnoe perynuposanue B CCCP. M., 1985. C. 123.

4 Cm.: Tl'opnenko B. A. Pexum npaBoBoro peryimpoBaHus (TEOPETHUKO-TIPUKIIAAHON acleKT) : aBroped. JuC. ... KaH[. I0pH.
Hayk. CII6, 2002. C. 5.

0 Cm.: Topnenko B. A. Pexxum npaBoBOro peryavpoBaHHs (TEOPETHKO-IPUKIATHON acreKT) : aBToped. JUC. ... KaHA. I0pHl.
Hayk. CII6, 2002. C. 6.

31 Maryszos H. U., Mansko A. B. [IpaBoBble peXMMBL: BOIPOCH TeOpHH U MpakTuky // U3sectust By3oB. I1paBoBenenue. 1996.
Ne4.C. 17,18.

52 Marysos H. 1., Manbko A. B. IIpaBoBble pexkuMbl: oHATHE 1 BUABI // TIpaBo ¥ MOIMTHKA: COBPEMEHHBIE IPOOJIEMBbI COOTHO-
meHus u pa3eutus. Boponex, 1996. C. 14.
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CB0e0Opa3HBIM «CUHTE3UPOBAHHBIM» OIPEAEICHUEM TPABOBOTO PEKMMAa, pa3pabOTaHHBIM C
YUETOM HOJIOKUTENBHBIX U OTPULIATENIBHBIX MOMEHTOB paHee pacCMOTPEHHBIX TOUEK 3PEHUSI, MOKHO
cuutatb nosunmio H. V1. Mary3oBa u A. B. Majbko, opueHTHpOBaHHYIO Ha (DYHKIIMOHAJIBHYIO XapaK-
TEPUCTUKY TpaBa: «IPABOBOW PEXUM €CThb OCOOBIN MOPSAOK PEryJMpPOBAHUS, BBHIPAKAIOLIMICS B
OIpEJEJIEHHOM COYETaHUU I0PUANYECKUX CPE/ICTB U CO3AAIOLIMI jKEeJJaeMO€e COLIMAIbHOE COCTOSTHHE
Y KOHKPETHYIO CTereHb OJ1arorpusTHOCTH JIMOO HEONIaronpusiTHOCTH ISl YAOBJIETBOPEHUSI MHTEpe-
COB CyOBEKTOB IpaBa»>>.

AmnasiornuHo ornpezensiercs npasoBo pexuM U O. C. PoIrOHOBBIM: «IIpaBOBOM PEKUM — 3TO
YCTaHOBJICHHBII 3aKOHOATEILCTBOM OCOOBIH MOPSIIOK PEry/IMPOBaHus, PECTABICHHBIN crielu(pu-
YECKMM KOMILJIEKCOM IPaBOBBIX CPEJCTB, KOTOPBII MPHU MOMOIIM ONTUMAJIBHOTO COUETAHUSI CTUMY-
JIMPYIOIIUX U OTPAaHUUYMBAIONIMX JIEMEHTOB CO3/Ia€T KOHKPETHYIO CTEereHb OJIaronpusATHOCTH JIMOO
HEeOJIaronpusATHOCTH B IEJIsIX OECIPENsATCTBEHHON peain3alii CyObeKTaMH MpaBa CBOMX MHTEpe-
COB»4,

[To3UTHBHBIM SIBJISIETCS TO, UTO B YKa3aHHBIX OIPEJEICHUSX IIPABOBbIX PEKUMOB yKE COIEP-
’KaTCsl UX OCHOBHBIE CYIIIHOCTHBIE XapPAKTEPUCTUKU U BBIIEJSIOTCS OCHOBHBIE IPU3HAKY:

a) OHU YCTaHABJIMBAIOTCSI 3aKOHO/IATEILCTBOM M OOECTIEUMBAIOTCS TOCYAAPCTBOM;

0) UMEIOT LIeJbI0 CIIeIU(UIECKUM CIIOCOOOM periiaMeHTHPOBaTh KOHKPETHBIe 001acTu ooiiie-
CTBEHHBIX OTHOIIICHUM, BBIIEISIsI BO BPEMEHHBIX U MPOCTPAHCTBEHHBIX TPAHMIIAX T WM UHBIE CYOb-
eKThI U OOBEKTHI ITPaBa;

B) TIPEACTABIISIOT COOOM OMpe/ieieHHbIH MOPSIOK MPABOBOTO PeryIMpOBaHUs, COCTOSIIMNA 13
COBOKYITHOCTH I0PUIMYECKUX CPEACTB U XapaKTEPU3YIOIIUICS UX OIPEEICHHBIM COUETAHUEM;

I') CO3AAI0T KOHKPETHYIO CTENeHb OaronpusaTHOCTU (HeOIaronpusiTHOCTH) ISl YAOBJIETBOPE-
HUSI HTHTEPECOB CYOBEKTOB U UX OOBEAUHEHUIT>.

Ocoboe 3ByuaHue MPUOOPETAET TaKas COCTABJSIONIAs] MPABOBBIX PEXUMOB ((haKTHUECKH
CTepXHeBOM aneMeHT. — I'. B.), Kak «cTerneHpb OlaronpussTHOCTH (HeOIaronpusiTHOCT!) 1Sl YAOBJIe-
TBOPEHHS CyOBEKTOB IPaBa», TAK Ha3bIBaeMbIN «MH(OPMAIIMOHHO-TICUXOJIOTMYECKUI acTieKT Ipa-
BOBOTO PEry/MpOBaHUs», XapaKTEPU3YIOLIUICS OCOOBIM COYETAHMUEM IPABOBBIX CTUMYJIOB M Orpa-
HUYEHUH.

KoneuHo e, corlacHO OOIIENPUHATOMY MOAXOIY, OCOOBIA HACTPOM, «KJIMMAT» IPABOBOTO
pekrMa 3aBHCHUT OT THIA (Cocoda) MPaBOBOTO PErYJIUPOBAHMS — JO3BOJIMTEIBHOTO UM pa3peru-
TEJILHOTO.

Uro kacaercst BblIENIEHUSI CTUMYJIOB M OFPaHUYEHHUI B KAueCTBE ONPEACIAIONINX B paMKax
PEKMMHOTO PEeryIMpOBaHMsI CIOCOOOB MPABOBOT'O PETYJIMPOBAHM S, TO OHO, TIOJIaraeM, BIIOJTHE OIPaB-
JAHHO, HO TOJILKO MMEHHO B paMKax MH(OPMALIMOHHO-TICUXOJIOTUYECKOM TEOPUU JIEHCTBUS IIPaBa.

B nanHOM cityyae CTUMYJI — 3TO He MPOCTO CHJIBHBIN MOOYAUTEIbHBI MOMEHT, BHY TPEHHUM HJTH
BHEIIHUI (haKTOP, BBI3BIBAIOIIUI PEaAKIHIO, a Onpejessionlee (Co3aamliee MarucTpajibHOe HalpaB-
JIEHUE) B KOHKPETHOM [TPAaBOBOM PEXHMME CPEJCTBO IIPABOBOTO PETYJIMPOBAHUSI, OCHOBAHHOE Ha J103-
BOJIUTEJILHOM THIIE TIPABOBOTO PETYJIMPOBaHUS, MTOOY:KAatoliee CyObeKT MpaBa K MO3UTUBHOMY TIOBe-
AEHWIO W CO3Jaloliee ISl Hero pekuM OnaronpusiTCTBOBaHMs. B cBOIO oyepenp, orpaHMYEHUE —
CPE/ICTBO IIPABOBOIO PEryJMpPOBaHMsl, OCHOBAHHOE HA Pa3pEIIUTEIbHOM THUIIE IPABOBOTO pPeryiu-
POBaHUsI M TIO3UTHBHBIX OOSI3BIBAHUSIX, OIPAHUYMBAIOIIEE IPOTUBOIIPABHOE MOBE/ICHNE CYOBEKTOB
(pesxrM HeOIaronpusATCTBOBAHMSI) M CO3/IAI0IIEe YCIIOBUS AJIsl peain3aliy MpaB v 3aKOHHBIX MHTE-
PECOB OPYrUX JML (KOHTPAreHTOB).

3 MarysoB H. 1., Maneko A. B. [IpaBoBbie pexumbl: BOIpochl Teopud U npaktuku. C. 17, 18.
3% Pomuoro O. C. MeXaHH3M YCTAHOBJICHHS TIPABOBBIX PEKMMOB POCCHICKIM 3aKOHONATETBCTBOM : [IHC. ... KAHL. IODH. HayK.
Caparos, 2001. C. 38.
35 Cm.: Mansko A. B., Poguoros O. C. ITpaBoBbIE pe:xMMBI B POCCUIICKOM 3akoHoAaTesbeTe // AKypHan poccuiickoro npasa.
2001. Ne 9. C. 19.
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CrpaBeUIMBOCTU pajy, ClelyeT 3aMeTUTh, YTO TMOAOOHBIA ACTEKT BBIICNSETCS U APYTUMH,
Oosiee paHHUMU HUCcienoBaTeIsIMu gaHHOW mpooOnematuku. Tak, C. C. AJiekceeB OoTMeuaer, 4To
«IIPaBOBOM PEKHUM BBIPAKAET ... HAIMYME U3BECTHBIX OIPAHUYEHHI U JIBIOT, JIOMYCTUMbIN YPOBEHb
aKTUBHOCTU CYOBEKTOB, MPEAENIbl UX MPABOBOM CAMOCTOSITEIBHOCTH», M TIPH STOM MPU3HAET «IIep-
BOCTENEHHOE 3HAYEHUE [JIs1 OCBEIIECHUS MPABOBbIX PEKMMOB PA3JIMUHBIX IIPABOBbIX IPEUMYILECTB
Y OrpaHIYEHU» .

[NonbITKOM KOMITJIEKCHOTO OCMBICTIEHHSI TIOHSTHSI «IIPABOBOM PEKMM» MOKHO TaKKe CUUTAThH
ornpenesneHue, npeaioxenHoe M. P. 3a0yruHpiM, Kak yCTAHOBJICHHBIN 3aKOHOM M 00eCrieYnBaeMBbIii
rOCy/IapCTBOM TIOPSIIOK MPABOBOTO PETYJIMPOBAHUSI KOHKPETHBIX 001acTeild 0OIIeCTBEHHBIX OTHOIIIE-
HU, BBIAGJSIIONINI BO BpEMEHHBIX M MPOCTPAHCTBEHHBIX IPAHUIAX T€ UM UHBIE CYyOBEKTHl U 00b-
eKTbI I1paBa, MPeJCTaBJIEHHbIN CIeNU(UIECKUM KOMIUIEKCOM IIPABOBbIX CPENICTB, KOTOPBIE CO3AAI0T
KOHKPETHYIO CTereHb OIaronpusTHOCTH JIMOO HeOIaronpusTHOCTH JIJIs1 YAOBJIETBOPEHHU I HHTEPECOB
OTIEJIbHBIX CYObEKTOB MpaBa, M UMEIOIIHUI 1eJIbIO0 MOAAepKaHe PABOBOTO MOPsIKA B TOCYIApCTBE
u obmecrse’’.

B 3TOM cityyae mpu HEKOTOpPOW T'POMO3AKOCTH MPUBEIEHHOIO OIpPEJEIeHUs] aBTOp BCE ke
TOMBITAJICS. PACKPBITh BCE MPU3HAKM paccMaTpuBaeMoil kateropu. OIHAKO, AETAJbHO YKa3aB Ha
OJIHU, BOBCE HE YIIOMSHYJI APYTve: He TOBOPUTCS HU O BUJIaX IIPABOBOTO PETYJIMPOBaHUS, HA O COZIEP-
KaTeJIbHOM (CTPYKTYPHOM) COCTABJISIIONIEN TPABOBOTO pexXKUMa.

[lo HamemMy MHeHHIO, HEOOOCHOBAHHBIM M METOIOJIOTMYECKH HEBEPHBIM SIBJISIETCS MPEIJIO-
xeHHoe U. ®. CrobapeBoii orpeesieHre MPaBOBOTO PekrMa Kak 6uda (WM cneyudduku) IpaBoBOTO
peryaupoBanus (KypcuB Mo#. — I'. B.), KOTOpBIN BbIpaxeH B CBOEOOPa3HOM KOMILIEKCE MPABOBBIX
cpencts,

Kax npencrasnsiercsi, nosurmst M. ®. CrodapeBoii BO MHOTOM OOYCJIOBJIEHa BBICKA3bIBAHUEM
A. B. Manbko, u3noxeHHsIM B MoHOrpaduu «CTUMyJbl M OrpaHUYeHus B rpase». [IpuBenem ero
10cNoBHO: «[IpaBOBOW PEXUM ¢ mouku 3peHust UHEHOPMAYUOHHO-NCUXON02UMECKO20 NOOX0OA MOKHO
paccmarpuBaTh Kak crieupuYecKuii BUJL IPaBOBOIO BO3/IEICTBUS, KOTOPBIN BbIPAXEH B ONPE/IENIEH-
HOM KOMIUIEKCE TMPABOBBIX CTMYJIOB U MPABOBBIX OrpaHrueHuin» > (kypcus Moud. — I. B.).

A. B. Masibko B JTaHHOM cily4yae OepeT BO BHUMAaHUE JIUIIIb OJWH aCTIeKT MPAaBOBOTO PexXrMa
(MH(OPMAMOHHO-TICUXOIOTMYECKHUI ), YTO MTPOIAMKTOBAHO TeMoW uccieioBanus. CouetaHue B mpa-
BOBOM pEKMME CTUMYJIOB ¥ OIpaHUYEHHI ITO3BOJISIET paCCMaTpUBATh [IPABOBOW PEXXKUM KaK BUJL ITpa-
BOBOI'O BO3/IEHCTBUSI.

Bo Bcex e OCTasIbHBIX CIy4Yasix MpU MOJOOHON TPAKTOBKE MPABOBOTO PEXHMa MPOUCXOAUT
MOIMEHA MOHSTUM, TIOCKOJIBKY B/ IIPABOBOTO PEryIvpoBaHus (Tak ke, KaK M €ro TUIl) SBJISAeTcs
CaMOCTOATENILHOUM HayYHOU KaTteropueid. [IpaBoBoi pexuM Jaxke B caMOM OOITIeM BUIE TPEICTaBIIsIeT
co00ii CKOpee CUCTEMY WJTU TIOPSIIOK MPABOBOTO PETyIMPOBAHUS, & KATETOPUS «BUII» XapaKTepU3yeT
CKOpee He CYIIHOCTHYIO OKpacKy, a BUIOBOE CBOeOOpasre MPaBOBBIX CPENICTB, UCHIOIB3YEMBIX Ipa-
BOBBIM PEXHMOM TIPH PETYIMPOBAHUN KOHKPETHBIX OOIIECTBEHHBIX OTHOILICHUI.

Hesnp3s ymomyaTh 1 0 TOM, UTO CYILIECTBYET TaKKe OMACHOCTb U3JIUIIIHE «IIMPOKOT0» MOAX0AA
K ONpeJeSICHUIO TIOHSTUS «ITPABOBOM PeXUM», KOTJa MOl HUM IMOHUMAETCSl YCTOMUMBBIA MOPSAOK
(yHKIIMOHMPOBAHM S ITPABOBBIX MHCTUTYTOB OOIIECTBA, MMEIOMIUI 00110 (IOMUHUPYIOILYIO B paM-
Kax JTaHHOW 00JIacTH OOIIEH COIMATLHO-PETYIATUBHOW CCTeMbI) HAITPaBJIeHHOCTH .

56 A nexcees C. C. OO6re no3Bosenust u oourue 3anpetst. C. 66, 186.

7 Cm.: 3abyrun U. P. [Tonstrie npaBoBoro pexunma // IIpaBoHapyiieHus 1 I0puaudIecKast OTBETCTBEHHOCTD : MaTepraisl Beepoc-
CHIACKOW Hay4HO-IpakTHuecko koHpepeHuun. Tonpsarry, 2009. C. 88-93.

38 Cwm.: Crobapesa 1. ®. Pexumsl B poccuiickoM Mpase // BectHuk Kanununrpaackoro opuauueckoro uHetutyta MBI Poccuu.
2011. Ne 2. C. 178; Pycunos P. K. [IpaBoBoe peryaupoBanue u ero mexanusm // Teopus rocymapctBa u mpasa / otB. pen. B. [I.
[epeanos. M., 2004. C. 153.

% Mansko A. B. CruMmyiisl 1 orpanrdenus B npase. M., 2003. C. 212.

60 Cm.: Lpiranoskus B. A. CHCTEMbI COLIAIBHOI PEryJIsILMK: TOCYJapCTBEHHBIN U NpaBoBoi pexkumbl // BectHuk PITY. 2011.
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B ykazaHHOM onpeneneHur MOMUMO TOTO, YTO BOZHHMKAET OMACHOCTh (DAaKTHUECKOTO OTOX-
JECTBJIEHUS] PaCCMATPHBAEMOrO TOHSITUSI C TOHSATUEM INPABOBOM CHCTEMBI, 32 IIMPOTOW MOAXOAA
TepsieTCsl CYIIHOCTHAS TSI TIPABOBBIX PEKMMOB (DYHKITMOHAIbHAS (MHCTPYMEHTAIbHAST) COCTABIISIIO-
111as1, a TAKXe CTerneHb ONaronpusTHOCTH (HEOIAronpusTHOCTH ), HEOOXOAUMAs TSl YOBJIETBOPEHUSI
MHTEPECOB CyOBEKTOB IPaBa.

CymiecTByIOT ¥ UHbIE TOYKH 3PEHUs Ha TIOHSATHE MPABOBOTO PEeXMMa U XapaKTEPUCTHKY €ro
CYIIIHOCTHBIX OCOOEHHOCTEW, OIHAKO HEKOTOpble M3 HHX, Cy/s IO HA3BAHUIO, SIBHO MpETEHIys Ha
OPUTMHAJILHOCTb M HOBAaTOPCKUM XapakTep MCCIeAOBaHUS, TI0 CYTH, CBOAATCS JIMIIb K KOHCTATHPO-
BaHUIO MMEIOIIUXCS B OPUIMUECKON JIMTepaType MOAXOI0B K paccMaTpruBaeMoin mpooseme 5.

Bwmecre ¢ Tem, 6e3ycOBHO, B KaK/I0M U3 IEPEUHCIICHHBIX TPAKTOBOK ITPABOBOTO peKUMa MMe-
I0TCSI TIOJIOXKUTEJIbHBIE MOMEHTBI, UTO MO3BOJISIET C YUETOM MX M COOCTBEHHOIO MHEHHsI HE TOJIbKO
BBIJIEJIUTh OCHOBHBIE UEPThI, XapaKTePU3YIOIIMe OOBEKT UCCAEJOBAHMSI, HO U CUCTEMAaTU3UPOBATh HX.

B pesysbTaTte cMHTE32 OCHOBHBIX TOUYEK 3PEHM S, PUBEAECHHBIX BbIIIIE, MOXKHO KOHCTaTUPOBATh,
YTO MIPABOBOM PEXKUM €CTh HEKOTOpast CUCTeMa®?, COBOKYITHOCTb OINpEeICHHBIX SIBJICHUI, IPH3BaH-
HBIX 00€CTeYnTh JOCTHKEHHE 1IeJIel IPAaBOBOTO PEryaMpOBaHUs (B TOM YHCiIe OECTIPETATCTBEHHYIO
pean3aIyio MHTEPeCcoB CyObEKTOB MPaBa).

37ech Halo 3aMETUTh, YTO JaJIbHEUIIIee UCCIIeIOBaHNe TTOHSTHUS TIPABOBOTO PEXKHUMA OCIIOXK-
HSIETCSI B CBSI3U C OTCYTCTBHMEM TaK Ha3bIBAEMOT'O TJIABHOTO, OMPEEISIONIEro CIoBa, Yepe3 KoTopoe
MOXHO BBIBECTH TMOHSTHE TIPABOBOTO PEXUMA.

[oatomy MBI, BCIien 3a psIOM YUeHBIX®, mpe/iaraeM UCTosib30BaHue (PyHKIIMOHAIBHOTO MO/
X071a, @ UMEHHO TEPMHHA «IIOPSIJOK>, IIOCKOJIBKY BOCIIPUSITHE IIPABOBOTO PEKMMA TOJBKO Kak COBO-
KYITHOCTY HOPM WJIM MHCTUTYTOB IpaBa CYIIECTBEHHO OOEIHSET €ro coepkaHue, MpeBpaliaeT ero
(bakTHYECKH B CTAaTUYECKOE SIBJIEHHE, BJICYET K OTOKIECTBICHUIO ¢ OOoJee UM MeHee 3HAUUTEIbHOU
IPYNIION TPABOBBIX HOPM, 3aKPETIEHHBIX B HOPMAaTUBHO-TIPABOBOM aKTe.

Hampotus, npu ynotpeOieHHMHM B KavyecTBe ONpeesIsioero CjioBa «IMOPSIOK» IPaBOBOM
PEKHUM IpeBpaliaeTcsi B AMHAMUYECKYIO KATETOPHIO, B KOTOPON MOKHO BBIJIEUTH KaK €ro CTPyKTyp-
HbIE JIEMEHTHI, TaK U CTaUU peanu3auuu. [Ipy 3ToM cieayeT uMeTh B BUIY, UTO pedb UIET MIMEHHO
00 0coO0OM MOpsi/IKE TPABOBOTO PETyIMPOBaHMsI, IOCKOJIBKY OH BBOIMTCS B AEHCTBHE MO crierudu-
YECKUM MOTHBaM, C YIETOM CaMOOBITHOCTH COLMAJIBHON CUTYAIlUY, U HE IPUMEHUM B TOM XK€ BHIE
B Kakux-1mbo apyrux cdepax. CrenoBaresnbHO, IPAaBOBOW PEXKUM — 3TO OCOOBIN MOPSIOK MPaBo-
BOTO PEryJIMPOBAHMUSI, CITyKAIIUI AJ1s1 OECIIPENTCTBEHHON pean3aliiii OCHOBHBIX 1IeJIel IPaBOBOTO
peryJMpoBaHus (B TOM YHCIIe MHTEPECOB CyObEKTOB IpaBa).

Eme ogHuM BaXHBIM MOMEHTOM Ipu (hOPMYJIMPOBAHUU OMpeNeeHus] MPaBOBOTO pexuMa
SIBJISIETCS] pa3rpaHUYEHHE ero CO CMEXHBIMU OOIIETEOPETUISCKUMH KaTerOPHsIMH, KOTOPBIE B CBSI3H
C 9TUM HEOOXOIUMO MOABEPTHYTh AHATU3Y.

«IIpasosoii pexcum» 1 «npasosoe cocmosiHue». TIpaBoBoe COCTOSTHUE TMPEACTaBISIET cOOOM
Pa3HOBUAHOCTD COLIMAIBHOTO COCTOSIHUS, CIIOCOO I0OPUIMUYECKOrO OBITHSI CYOBEKTOB, OOBEKTOB HIIH
OOIIECTBEHHBIX OTHOIIIEHUH B ONpeeIeHHbIA MOMEHT BPEMEHH U B OIPE/IEICHHOM MTPOCTPAHCTBE,
KaK MPaBWJIO, 3aKPETUICHHBIN B YCTAHOBJICHHOM 3aKOHOM TOPSIJIKE.

Ne 8. C. 182.

o cwm., Harp.: banamos E. B., IllopoxoBa A. A. Hekotopsle TeopeTUYecKre acleKThl TPU3HAKOB MPABOBOroO pexumMa // BecTHUK
B3I'Y. 2015. Ne 5. C. 23-29; Ux xe. ConepxaHue MpaBOBOTO pexXrUMa B CBETe MH(POPMALIIOHHO-TICUXOIOrnYecKoro nogxona // Bect-
HuK BII'Y. 2016. Ne 2. C. 40-45.

2 o
6 CHUCTeMHOCTD U HAOCTAaTOYHO CJIO)KHaA CTPYKTYpa MPAaBOBBIX PEKHUMOB IIPOUCTEKAIOT U3 PACCMOTPEHHBIX KOHUCTIIUU, HE3aBU-
CHUMO OT TOro, KakuM COAEPKAHUEM HAIIOJIHAT UX aBTOPBI IIOHATUE IIPABOBOI'O PEKMUMA.

 Cm, Harp.: AnekceeB C. C. O6imue 103BoJieH s 1 o01ve 3anpeThl B coBeTckoM npase. C. 185; Badaes B. K., Bapanos B. M.,
Toiiman B. W. CnioBapb Kateropwuii 1 nonstuii oouei reopun npasa. C. 29; Marysos H. U., Maibko A. B. TIpaBoBble peKMMBI: HOHSATHE
u Bugpl. C. 14; IllamcymoBa 3. ®. [IpaBoBsie pexumsl (Teopetudeckuii acnekt). C. 7, 8; Pogquono O. C. MexaHu3M yCTaHOBJIEHUS
MPaBOBBIX PEKUMOB POCCHICKUM 3aKoHogaTesbeTBoM. C. 38.
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ITo muenuio H. Y. Marty30Ba, KaTeropusi «IpaBOBO€ COCTOSTHHE» METOI0JOTMYECKH ILI0fI0-
TBOPHA IIPY aHAJIM3E LIEJION TPYIITBI PA3IMUHbIX MO TUKO-IOPUANIECKUX sABIeHU. OCOOSHHO 1iere-
COOOpa3HO KCCIeJOBAaHNE HA3BAaHHOW KaTErOpPUH B KAYECTBE METOAOIOTMYECKOr0 MHCTPYMEHTA NPy
aHaJM3e MPABOBOTO CO3HAHUS, MPABOBOW KYJbTYpbI, 3aKOHHOCTH, IPABONOPSIKA, IOPUINUYECKON
OTBETCTBEHHOCTH. SIBHO WJIM HESBHO, HO Hay4yHOE MO3HAHWE B OOJACTH IOPUCHPYACHIIMHA OOBIYHO
HAYMHAETCS C BBIIEJCHUSI M UHTEPITPETALIMH COCTOSIHUI, B KOTOPBIX HAXOJHUTCS, MOXET WU JIOJKEH
HAXOJIUTHCSI TOT VJTU MHOM TTPABOBOM OOBEKT®,

C Haiei TOUYKM 3peHus], IPaBOBOM PeXUM SIBJISIETCS] KATETOPUEH, TOCTATOYHO TECHO CBSI3aH-
HOW C MPaBOBBIM cocTosiHMEM. U ecm mocnieiHee MpUMEHsIeTCs TPEUMYIIECTBEHHO K XapaKTepH-
CTHKE TPABOBOTO TOJIOKEHUS CYOBEKTOB, OOBEKTOB WJI OOIIECTBEHHBIX OTHOIICHUM, TO MTPABOBOM
PEKUM — KaTeropus Oosiee YHUBEPCaIbHASI, TIOCKOJIBKY aKTUBHO HCIIOb3YETCsl B OTHOIIEHUH OOJTb-
IIOTO Kpyra MpaBOBbIX SIBICHUI®.

Ecmu BHOBb 0OpaTUTBCSA K STUMOJIOTUM TIOHATUS pekuM®, To B caMoM OOIEM BHUjie B €ro
OIpe/IeIeHNY MOKHO BBIJEIUTH JIBa aCMEKTa: PeKUM Kak CIoco0 CyIeCTBOBAaHUSI HEKOETO OOBbEKTa
(peaJibHO CYIIECTBYIOIIAsI COBOKYITHOCTD OIPEAEICHHBIX MTapaMeTPOB TOTO MJIM MHOTO OOBEKTAa) M KaK
MyTh JOCTHKEHHS IAHHOTO CIOco0a CyIecTBOBaHMSI (COBOKYITHOCTD TIPABHJI, CHOCOOOB U METOJIOB,
HAaIlpaBJIeHHBIX Ha JOCTHKEHHUE JaHHBIX ApaAMETPOB OOBEKTA).

CrnenoBarenbHO, B CBOEM MAaTepUaIbHOM 3HAYEHUU, M B STOM MOKHO COIJIACUTBCS C MO3ULIUEN
10. C. HoBHMKOBOIA, IOHSITHE «IIPABOBOM PEKUM>» MOKET ObITh MPU3HAHO TOXIECTBEHHBIM TIOHSATHUIO
«IIPaBOBOE COCTOSIHME» M TIOHUMAThCSI KaK CIOCO0 CYIIECTBOBAHUSI KAaKOTO-TMOO OOBEKTa, BhIpaKa-
IOLMICSA B BUJE €r0 XapaKTEPUCTUK B ONPEAETICHHBIII MOMEHT BPEMEHU U B ONPEEIEHHOM IIpo-
crpaHcTBe?’.

Cxonnyio Touky 3peHus BoickasbpiBatoT H. Y. Mary3oB u A. B. Masibko, KOTOpble yTBEp:KAAIOT,
YTO MPABOBOU PEXMM, MPU3BAHHBIN YIOPSIIOYUTH COLUAIBHBIE COCTOSIHUS (TIpoliecchl) M o0naa-
IOLMI COOTBETCTBYIOILIMMH 3JIEMEHTAMM, CaM BBICTYNAET B Ka4eCTBE Pa3HOBUAHOCTH IPaBOBOTO
COCTOSTHH %S,

Kak yxe ormeuanoch, ycCTaHOBJIEHHE PABOBOTO PeKUMa HEOOXOAMMO ISl HACTYTUIEHHS OTTpe-
JEJIEHHOTO COLIMAJIbHOTO pe3y/bTara (3¢ @eKTa Wi coCcTosIHUS), K KOTOPOMY CTPEMUTCS 3aKOHOA-
TeJIb, yTeM BbIOOpa HanboJee ONTUMAIBHBIX CIOCOOOB M CPEJICTB B KAYECTBE eI €r0 IOCTHKEHHUS.
B kauecTBe Takoil Leau peryJMpoBaHUs HEPEAKO BBICTYIAET pa3BUTHE, 3aKPEIIEHUE, OXpaHa WU
MpeKpaiieHne Kakoro-amoo MpaBoBOrO COCTOSTHHUS.

Takum 0Opa3oM, ecii MoJ, PABOBBIM PEKUMOM TOHUMATH MOPSAJOK (CHCTEMY METOJIOB) Tpa-
BOBOI'O PEryJMPOBaHUs, TO [IPAaBOBOE COCTOSIHUE — ITO T€ LIEJIb U Pe3YJIbTaT, K KOTOPHIM 3aKOHO/A-
TeJIb CTPEMUTCS, YCTAaHABJIMBAs TOT WJIM UHOU ITPABOBOW PEKUM.

Tem caMbIM MPaBOBOM PEKUM CO3/Ia€T B paMKax IPaBOBOIO COCTOSIHUS YCJIOBUSI ONTUMAJIb-
HOro (byHKIIMOHUPOBAHUSI U CYIIECTBOBAaHMS CyOBbEKTOB Kak oOnajaresieil CyObeKTUBHBIX TPaB U
IOPUINIECKUX 00SI3aHHOCTEN M OOBEKTOB MIPaBa Kak HOCUTEJICH OMpE/Ie/ICHHbIX KaUueCTB U CBOWICTB,
MMEIOIIKX I0puandecKoe 3HaueHue. [IpaBoBoil peskuM orpeessieT NOopsAAoK PeryJIupoBaHus IPaBo-

o4 Marysos H. U. IpaBoBast cucrema u smaHOoCTh. Caparos, 1986. C. 15, 16, 27.

85 Hocurensivi npaBoBBIX PeKUMOB MOT'YT GBITh CYOBEKTHI TIpaBa (HAIIPUMED, PeKIM MHOCTPAHHBIX IPAKIAH, JIAI 03 IPakIaH-
CTBa), COLMAIIbHbIE MHCTUTYTHI (HAIIPHMep, PeXKUM 31 paBOOX paHEHU 1, TPAHCIIOPTA), COLUAIIBHBIE ITPOLIECCH (HATIpUMep, PEKUM Tpyla
Y OT/bIXa), OOBEKTHI U MTPeIMETHI (HaPHMep, PeKUM 3eMeTb CeTTbCKOXO03SHICTBEHHOI0 Ha3HAYEHHsI, PeXKIM COBMECTHOI COOCTBEHHO-
cru cynpyroB) u ap. Cm. noap.: Hosukosa }O. C. IIpaBoBoe cocTosiHME U NIPaBOBOW PEXUM: BOIIPOCHI pasrpaHUYEHUs MOHATUH //
Becrauk YIOpI'Y. 2006. Ne 13.

66 ToBTOpHMCS, YTO TTOA HUM MOTYT MOHUMATBCS TOCYJAPCTBEHHBIH CTPOM, METOJ, yIPaB/IeHHs; YCTAHOBJIEHHBIN MOPSIOK KU3HH
(paboTsl, MUTaHUS, OT/bIXA, CHA); COBOKYITHOCTb IIPABUJI, MEPOIIPHSATHIL, HOPM ISl JOCTHKEHUS KaKOH-JIHO0 1Ie/H.

7 Houkoga 10. C. IpaBoBOE COCTOsIHME ¥ IPABOBOI PEKMM: BOIPOCH pasrpanuuenst nonsatuil. C. 21.

8 Mabko A. B., Mary3zos H. W. [IpaBoBbie pexumsl: noHsTHe 1 BUpl/ [IpaBoBas Hayka u pepopma I0pu/Iideckoro oopasopa-
Hsl : ¢0. Hayu. Tp. Boim. 4. [IpaBo 1 nonMTHKa: COBpEeMEHHBIE TPOOJIeMBI CTAHOBJICHU S M pa3BuTHsl. Boponex : V3n-Bo BopoHesxkckoro
yH-Ta, 1996. C. 17.
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BOTO COCTOSIHUSA, T. €. OH YCTaHABJIMBAETCS 3aKOHOJATEIIEM, a peau3yeTcsl MOCPEACTBOM Mepexoaa
B ITPABOBBIC COCTOSTHUS.

[IpaBoBOE COCTOSIHME HOCHUT CTaOMIM3MPYIOIIMI (YCTOMUMBBIA) Xapaktep, SBIsETCS IJIsi-
IIIUMCSI BO BpeMeHH (Harpumep, Opak, pojICTBO, TPaKIaHCTBO, J€ECIIOCOOHOCTh, HEAeECTIOCOOHOCTh
U Ap.). XapakTep ¥ OCOOEHHOCTH CONCpPKaHUsI U MPOSIBICHHS] MPABOBOTO COCTOSIHUS OKa3bIBAIOT
HETIOCPE/ICTBEHHOE BIIMSIHUE Ha BHIOOP CPENICTB M CIIOCOOOB UX perynMpoBanusi. B ciaydae ecim npa-
BOBOE COCTOSIHME OKa3bIBaeT MO3UTUBHOE BIMSIHAE HA OOIIECTBEHHbBIE OTHOIICHUS M UX YYACTHUKOB
KaK HOCHTeJIel TIOCTIeIHEr0, 3aKOHOJATENb CTUMYJIUPYET €ro CyIIeCTBOBAHUE U Pa3BUTHE.

Hanpumep, B coorBerctBuu co cr. 1 CemeitHoro konekca Poccuiickoit deneparum, cembs,
MaTepUHCTBO, OTIIOBCTBO U AETCTBO B Poccuiickoit Penepaiiii HaXOAsTCS MOJ 3aIUTON rocyuap-
crBa. CeMeitHOe 3aKOHO/IATEILCTBO UCXOMUT U3 HEOOXOAMMOCTH YKPEIJIGHHS! CEMbHU, TIOCTPOCHUS
CeMEMHBIX OTHOITIIEHUI Ha YyBCTBaX B3aMMHOM JTIOOBU U yBaXKEHUsI, B3AMMOIIOMOIIY ¥ OTBETCTBEH-
HOCTH Tiepe]] CeMbel BceX ee WICHOB, HEIOMYCTUMOCTH IPOM3BOIEHOTO BMEIIATEILCTBA KOTO-JIOO0 B
Jena ceMbH, oOecriedeHus1 OeCpensITCTBEHHOTO OCYIIECTBIICHHS WIEHAMU CEMbH CBOMX IpaB, BO3-
MOXHOCTHU CyA€OHOM 3aIIUThl ITUX TPAB.

WNnm: B coorBercTBIM cO cT. 4 DenepanbHoro 3akoHa oT 31 mas 2002 r. Ne 62-P3 «O rpaxgaH-
ctBe Poccuiickont depepaiumn»%® Poccuiickas ®enepainusi moonpsieT mMpruoOpeTeHre rpaxIaHCTBa
Poccuiickoit ®eneparuu mnamu 6e3 rpakJaHCTBa, MPOKHUBAIOIIMME Ha Tepputopun Poccuiickoi
®epeparuu. Ecnu ke mpaBoBoe COCTOSIHUE OKa3bIBAET B 11€JIOM HEraTMBHOE BO3JEUCTBHUE, TO 3aKO-
HOJIATeJIb CTPEMUTCS] OTPAaHUYUTh €r0, BEPHYTh B MIepBOHavaIbHOE cocTosiHue. K mpumepy, B cOOT-
BeTCTBUM CO CT. 22 PenepanbHOro 3akona «O rpakaancTBe Poccuiickoit ®eneparyin» perieHne o
MPUOOPETEHNH WM TIPEKpaIlieHuH TpaxkaaHcTBa Poccuiickoit Penepaiyi MoaJIesKUT OTMEHe, eCITH
OylleT yCTaHOBJICHO, YTO JIaHHOE pellieHre MPUHUMAIOCh HA OCHOBAaHWH TIPE/ICTABJICHHBIX 3asiBUTE-
JIeM TIOJJIOKHBIX IOKYMEHTOB WJIM 3aBEJJOMO JIOKHBIX CBejIeHUi. B cBOI0 ouepenp, 1 caMo copepxka-
HUE MPABOBOTO COCTOSIHUS Oy[eT OKa3bIBaTh BIMSIHAE HA CIIOCOOBI, METOJIbI, THIThI TPABOBOTO Pery-
JIMPOBAHUSI, BHIOOP IOPUINIECKOTO MHCTPYMEHTAPHS B paMKaX MTPABOBBIX PEKMMOB.

Ecnu mpaBoBoe coCTOsTHME CKIIaAbIBAETCS] B PaMKaX YacTHOTO MPaBa, TO peryarupoBaHue OyaeT
OCYIIECTBIISITBCS TIO OOIIEJO3BOJIMTEILHOMY THITY, T. €. OOIIUI MOPSI0K BO3HUKHOBEHM S, M3MEHe-
HUS WK TIPEKPaIleHUs] TIPAaBOBOTO COCTOSIHUS Oy/IeT MPOUCXOAUTH TI0 BOJIE €ro HOCUTENsS (HOCHUTe-
neit). Tak, B coorBeTcTBUM CO cT. 12 CemeriHoro kojekca Poccuiickoit ®epepaiiu, J171s1 3aKJII0UEHUS
Opaka He0OXOMMBI B3aMMHOE I0OPOBOJILHOE COTTIACHE MYKUYMHBI M KEHIIMHBI, BCTYNAIOMIMX B OpakK.

Ecnu npaBoBoe cocTosiHue peanusyercs B cpepe myOImIHOro npasa, To IepBoOvYepeHOE 3Ha-
YeHUe UMEET He BOJISI HOCHTeJIel MPaBOBOIO COCTOSTHMS, @ MHTEPECH OOIIECTBA WM TOCYIapCTBa
(myO6mmuHbd vHTEpec). Hamprumep, B cooTBeTcTBUM cO cT. 86 YronoBHOro komekca Poccuiickoi
depeparuu, M0, OCYKJIEHHOE 32 COBEPIIEHUE TPECTYIUICHU s, CYMTACTCS CYJUMBIM CO JJHS BCTYII-
JIeHUs1 OOBMHUTENIBHOTO MIPUTOBOpA CyAa B 3aKOHHYIO CHJTy 10 MOMEHTA TOTAIleHUs] WINA CHSTHUS
cymumocTu. CyIMMOCTh KaK TPaBOBOE COCTOSTHHE BO3HMKAET TEM CaMbIM IO BOJIE 3aKOHOJATENsI
MyTeM BBIHECEHHS TTPABOMPUMEHHUTEIBHOTO aKTa BHE 3aBUCUMOCTH OT (¥ J1aXke TTPOTHB) BOJIU JIMIIA
— HOCHUTEJIS 3TOTO MPABOBOTO COCTOSIHUSI.

Wrtak, pasrpaHnveHre MOHSTUI «IIPAaBOBOE COCTOSTHHUE» U «IIPABOBOW PEXUM» MOKHO MpOBe-
CTH TIO CJIEAYIOIIAM OCHOBAHHSIM:

@ 11paBOBOI PEXKUM — ITO IOPSIOK MTPABOBOTO PETYIMPOBAHMUSI, COUETAIONTHI B ceOe KOMIUIEKC
MIPAaBOBBIX CPE/ICTB TaKOBOT0. [IpaBOBOE COCTOSIHUE — 3TO CIIOCOO MPABOBOTO MPOSIBIICHUSI CYOBEKTOB,
00BEKTOB, OOIIECTBEHHBIX OTHOILICHUI;

@ 11paBOBOI PEKMM OJIMIIETBOPSIET MOPSIOK MPABOBOTO PETYIMPOBAHMUSI, IPABOBOE COCTOSIHUE
— 11eJIb U Pe3yJIbTaT TAaKOBOTO.

“0 rpaxpaancTBe Poccuiickoit denepaunn : denepanbHbiil 3akoH ot 31 Mast 2002 r. Ne 62-®3 // Cobpanre 3akOHOIATENbCTBA
Poccuiickoit ®enepanmu. 2002. Ne 22. Ct. 2031.
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Takum 06pa3oM, COOTHOIIICHHUE MOHATHI «IIPABOBOE COCTOSIHAE» U «IIPABOBOU PEKUM>» MOKHO
BBIpa3UTh (POPMYJION «IIPABOBOU PEXKUM — 3TO BCET/ia ONPEeSIEHHOE COCTOSIHUE, HO HE KaxJ10€e Ipa-
BOBOE COCTOSTHUE — ITPABOBOM PEKUM».

«[Ipaeoeoii pexcum» u «ynpaeneHue», «npasosoli nopsi0ok». CpaBHUBasI TIOHATHUST «IIPABOBOM
PEXUAM» U «YIPABJIEHUE», MOKHO 3aKJIIOUUTh CIEAYIOLIEE.

Kak u3BecTHO, 1 ynpaBiieHHe, 1 PeXUM SBISIIOTCS CIOCOOAMH BO3JIEUCTBUS TOCYJapCcTBa HA
paznuHble cpepbl 00IECTBEHHBIX OTHOILIEHUI. B TO e Bpems yrpasieHue sBjsieTcs Oolee mupo-
KUM IOHATUEM [0 OTHOUIEHUIO K IPABOBOMY PEKUMY, TaK KaK HMCIIOJb3YET MPaBOBbIE PEKHUMBI
B KauecTBE MHCTPYMEHTOB B MCKJIIOUMUTENIbHBIX CUTYalUAX (PeXHUMbl YPE3BBIYATHOTO U BOEHHOTO
TIOJIOXKEHHUS), B OTHOILIEHUH OT/ENIBHBIX TEPPUTOPUI (PEKUM rOCYJaPCTBEHHOM I'PAHUIIBI), OOBEKTOB
(peKMM roCcyIapCTBEHHBIX HAarpaj), CyObeKTOB (PexXrUM MHOCTPAHHBIX TPaXJaH) U T. JI.

Takum 00pa3zoM, TOHATHSI «PEKUM» U «YIPABJICHUE» B3AMMO3aBUCHMBI, HO HE TOK/IECTBEHHBI:
IIPaBOBbIE PEKUMBI BBICTYIAIT KOMIUIEKCHBIM CPEICTBOM I'OCYJAPCTBEHHOI'O YIIPABJICHHUS, ITPUME-
HSIEMbBIM JIMOO B UCKJTIOUMTENIBHBIX CITy4asix, KOrjaa HeoOXOIUMO KOMIUIEKCHOE MPaBOBOE PEryvpo-
BaHMe, JTUOO B OTHOIIEHUH CYOBEKTOB, TEPPUTOPHIA M OOBEKTOB, MPEICTABISIONIMX 0CO00E 3HaUe-
HUe /1715 rocygapersa. YTo kacaeTcsi COOTHOLIEHHM S IIPAaBOBOTO PeXMMa U IMPaBoOIOpPsiIKa, TO MEPBbIii,
MIPEe/ICTaBIIsAsl cOOOW OIpE/ENICHHBIN MOPSIIOK MPABOBOTO PEryJIMPOBAHMS, HAlLlEIeH Ha CO3JaHue
ONTUMAJIBHBIX YCIIOBUH 715 CyOBEKTOB MpaBa, peain3yIoliX CBOM ITPaBa M 0OS3aHHOCTH, ONTUMAJTb-
HOTO COLMAJIBHOT'O MOPs/IKa (COCTOSHUA ), UHBIMU CJIOBAMHU IIPABOBOTO IMOpsAKa. TeM cambIM IpaBo-
BOU MOPSIIOK KaK COCTOSTHKE OOIIECTBEHHBIX OTHOIIEHU, TP KOTOPOM OOecTieunBaeTcst coosozie-
HUE 3aKOHOB Y MHBIX [TPABOBBIX HOPM, SIBJISIETCS LIEJIBIO IPABOBOTIO PEKMUMA.

«HpaBOBOﬁ PEXKUM» U «HOPMaA», «MHCTUTYT», «OTPAC]Ib ITpaBa». Panee YK€ TOBOPUJIOCH O
TOMBITKAX psAia aBTOPOB ONpPE/EUTh MPAaBOBOM PEXUM uYepe3 MHCTUTYT, OTPAC/Ib, COBOKYITHOCTD
HopM npaBa. C Haliel TOUKY 3peHus, Takas MO3ULMSA SBJISIETCS METO0IOTMYECKH HEBEPHOU 110 Clle-
AYIOIIMM TIPUYMHAM. YKa3aHHbIE KaTerOPHH JIETATbHO pa3paboTaHbl IOPUANYECKON HayKou, cop-
MYJIMPOBAHBI UX TOHSTHS, IPU3HAKY, CTPYKTYpa, Ki1accudukamus u T. 1. Hopmbl paBa oObeuHsI-
I0TCSI B OTPACJIH, OTPACIH JICNATCS HA MHCTUTYTHI, KOTOPBIE B CBOIO OY€peab MOTYT 0Opa30BbIBATH
TMOJIOTPACTN U CYOMHCTUTYTHI (OOUHCTUTYTHI). OIHAKO NIPABOBBIE PEKUMBI MTPEACTABIISIOT COOOM
Ka4eCTBEHHO MHOEe 0Opa30BaHUE U B IAHHBIE PAMKH HE YKJIA/IBIBAIOTCSI.

Kpowme Toro, maHHoe JefieHre HOpM IpaBa pa3padoTaHO IOPUINIECKON HAYKOW U YIOTpeOss-
eTCsl TOJIbKO B HAYYHBIX MCTOYHUKAX M yueOHOM JUTeparype, B TO BpeMsl Kak KaTeropusi «IpaBOBOU
PEKUM» HIMPOKO MPE/ICTaBIeHa U B HOPMAaTUBHO-TIPABOBBIX aKTaX Pa3JIMYHOIO YPOBHSI.

PaccmarpuBaemble KaTeropum pazindarotcsi v o oobemy. Hopmbl, oTpaciv, ”HCTUTYTHI ITpaBa,
OyIlyud 3eMEeHTaMH COIEpKaHHs MpaBa, BKIOYAIOTCS B TEKCT HOPMATHBHO-IIPABOBOTO aKTa WU
LieJION TpymIibl akToB. IIpaBOBOM pekum, B CBOIO OUY€pe/Ib, TOKE YCTAaHABIIMBAETCS STUMHU aKTaMH, HO
HE OXBAThIBACTCS UMHU ITOJIHOCTBIO,  JIMIIb ITyTEM HU3JIOKEHHUS OIPEIEIEHHOIO IIPaBUla IIOBEACHNUS.
[TpaBoBBIE HOPMBI, ECTECTBEHHO, COCTABJISAIOT OCHOBY IIPAaBOBOIO PeKMMa B PETYJIMPYEMON PEXKUMOM
CUTYallUH, OTHAKO OH HE CBOAMTCS TOJIBKO K MX MEXaHUUECKOM COBOKYITHOCTH.

WMHctuTyT M oTpacab mpaBa BKJIIOYAIOT BCE TE€ k€ «TEeMaTUUECKUE» POIACTBEHHbIC MpaBHIIa
MOBEICHUS1, TPABOBOM PEKUM K€, IOMUMO HOPM IIpaBa, CKJIAAbIBAETCS U3 TPABOOTHOIIEHU, I0pH-
JOUYECKON OTBETCTBEHHOCTH, KOMILIEKCA I0pUINYecKuX (pakToB U T. 1. «[IpaBoBbIMM cpencTBamu,
MOTHBUPYIOIIUMH TIOBEJICHUE CYOBEKTOB, BBICTYIAIOT HE CaMH HOPMBI 1PaBa.., a Te Mepbl HH(Op-
MAaIMOHHO-TICUXO0JIOTMYECKOTO BO3JEHUCTBH S, KOTOPbIE B HUX CONEPXKATCS. .. — IIPABOBbIE CTUMYJIbI U
orpaHu4eHus» 7°.

«[Ipasoeoii pexcum» u «npasosoii cmamyc» cyowvekma. Craryc (OT Jart. status — COCTOSIHUE,
TIOJIOKEHUE) ONPEAEIIAETCA KaK IPABOBOE MOJIOKEHUE TPak JaHWUHA WIN I0PUIUMYECKOro Juna (opra-
HU3al1K) 110 OTHOIIEHUIO K TOCYAApPCTBY, €r0 OpraHam, (pU3MYecKuM U I0pUAUYECKUM JIMLAM; 715

0 Mansko A. B. Crumyinsl u orpaHudeHus1 B npase // U3Bectus Bys3oB. IlpaBosenenue. 1998. Ne 3. C. 134.
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KOJUIEKTUBHBIX CYOBEKTOB IPaBa — «3aKPEIUICHHOE YCTaBAMU U MOJIOKEHUAMH B 00beMe, HeOOXOIH-
MOM /17151 BBITIOJTHEHHU I CTOSIIIMX TIepel HUM 3a/1a9» 1.

Hano 3ameruts, 4To B I0pUAMYECKON JIUTEpaType MO BOIIPOCAM pa3rpaHUYEeHUs] Ha3BAHHBIX
MOHATUI UMEIOTCS Pa3JIMUHbIE TOUKU 3PEHHUS.

B yvacrtHocty, [I. H. Baxpax cuuTaer, 4To K mpaBOTBOPYECTBY, IPABOIPUMEHEHUIO, U3yUYEHHUIO
MpaBa BO3MOXEH CTATYTHBIN MOAXON, T. €. TIOIXO/ C TOUKHU 3pEeHUs CyObEKTa, HO K I0pUCIIPYICHIIUH
TaK’kKe MPUMEHUM UM TaK Ha3bIBAEMbIil PEKUMHBIN MTOAXOM, T. €. CUCTEMATU3al1sl HOPM IO IIPU3HAKY
oObeKTa’.

9. ®. [lamcymoBa mnojaraer, 4YTo MOHSITHE «IIPABOBOM PEKUM» IIUPE MOHSTUS «IIPABOBOU
CTaTyC», MIOCKOJIBKY [TPABOBOM PEXUM KaK KaTeropus MpaKTUUECKas YCTAHABJIMBAETCS JIMILb OTHO-
CUTEJIbHO KaKOro-1mbo 00beKTa, CyObeKTa WK AeATebHOCTU. ['0BOps ke 0 CyObeKTax, o MHEHHUIO
aBTOpA, Yallle BCEro peub UAET O XapaKTePUCTUKE MX MPaBOBOro craryca. OHaKo HaJIM4Ke Wi ooma-
JaHKe TIPABOBBIM CTaTyCOM eIlie He MPEeAToaraeT yCTaHOBJICHHUE MPABOBOTO pekrMa .

ITo b. b. KamunckoMy, rpaBoBO#M CTaTyC B3aUMOJAEWCTBYET C MPABOBBIM PEKMMOM TOU WU
MHOM oTpaciy npasa. KOpuanueckuil pesxum sIBJISIETCS] CBOETO pojia «IUTATEIbHOM Cpejoi», B KOTO-
poii mpoucxoaut 1 opMHpYeTCst cofiepkaHne CyObEKTUBHBIX MPaB U IOPUIMUECKUX 0OSI3aHHOCTEH
rpakJaHuHa, T. €. ero MPaBOBOM cTaTyc’*.

[To HameMy MHEHUIO, €/ TOBOPUTh O COOTHOIIEHMH IIPAaBOBOIO PEeKMMa M MIPABOBOIO CTa-
Tyca, TO OHO MIPE/ICTABIISIET COOOM COOTHOIIEHHE 11EJIOr0 U (B CTPYKTYpPHOM OTHOIIEHUH) €r0 COCTaB-
HOW YacTH: €C/IY MOJ MPAaBOBbIM CTATYCOM MOHMMATh CJIOKHOE (KOMILUIEKCHOE) ITPABOBOE CPEACTBO,
TO IPABOBOM PEkKUM — KOMIUIEKC ITPABOBBIX CPEACTB Pa3IMYHOIO YPOBHS (OT CIOKHBIX JJO POCTHIX ).
CTpyKTypHBIE 3JIEMEHTHI IIPABOBOIO CTATyCa MOJHOCTBIO BXOAAT B CTPYKTYpPY IPABOBOTO PEXHMMA,
KOTOpBI, B OTJIMUKE OT CTaTyca, OPUEHTUPOBAH HA TaKWeE CYIIECTBEHHbIC XapaKTEPUCTUKU CYOBbEK-
TOB IPaBa, KaKk OOBEKTHI IPABOBOTO PETYJIMPOBAHMS, CUTYAIIIOHHBIE (BPEMEHHO-TTPOCTPAHCTBEHHBIE
XapaKTEePUCTUKH ), METOJ] ITPABOBOT'O PETYJIMPOBAHUS (U151 OTPACIIEBBIX PABOBBIX PEXKHUMOB), Ipyrye
0OBEKTHI, OOpeTaloIIre KOHKPETUKY B COOTBETCTBUH C PETYIUPYEMbIMU CUTYAITUSIMH.

«I1pasosoii pesxcum» u «npagogoti mexanuzm». 1o oOMIENTPUHATOMY MMOIXOTY ITPABOBON MeXa-
HU3M IPEACTABISIET COOON KOMILIEKC IOPUINUECKIX CPEICTB, HEOOXOIMMBIX JJIsl TOCTUKEHHUSI COOT-
BETCTBYIOLIMX LIEJIEH, TEMCTBYIOIIMX MOC/IEI0BATEIbHO B COOTBETCTBUU C OIPEEJICHHOW 0puanye-
CKOU TIPOLIEAYPOH (CXeMOi).

Io 06beMy IpaBOBOIA pekUM OoJiee IMMPOKOE MOHATHE, YeM ITPABOBOM MEXaHU3M, TIOCKOJIBKY
BKJIIOUaeT B ceOs1 OoJiee MMPOKUN HAOOpP IOPUINIECKUX CPEICTB (MHCTPYMEHTOB), B TOM YHUCIE U
CaMU IIPABOBBIE MEXaHM3MbI, OXBATHIBAET CrIEIM(PUUecKUil HAOOP METOIOB U THIIOB IIPABOBOTO Pery-
JIMPOBAHUSI.

OtmeTuMm, YTO NIPABOBbIE PEKUMBI OJIMIETBOPAIOT (DYHKIIMOHAIBHYIO XapaKTEPUCTUKY TpaBa
— OIpeJIeJIEHHBIN MOPS/I0K, OHU HalleJIeHbl HE TOJIKO Ha pe3yJbTaT (AOCTMKEHHE Liesieil IPaBOBOTO
PEryJIMpOBaHusi), HO U 00ECTIEUMBAIOT CaM TPOLIECC PEryIMpOBaHus, CO3/1aBasi ero 0coOyo Halpas-
JICHHOCTb W HAacTpo# (Kmmar, armocdepy).

B cBolo ouepenp, MpaBoBble MEXaHU3MBI HAlIEJICHBI, TIPEK/IE BCETO, Ha pe3y/IbTaT — Hanbosiee
ONTUMAJIBHOE JOCTHMKEHUE CYyObEeKTaMu MpaBa IpUANYECKUX 1enel v 3a1a4d. Hanpumep, BBejeHHbIN
B Poccum B 2010 r. MexaHU3M aJbTEPHATUBHOTO YPETyJIMPOBAHUS CIIOPOB C YYaCTHUEM MOCPEIHUKA
(Menuanuy) HarpaBlieH Ha yperyJupoBaHUe CIIOPOB MPU COACHCTBUM MeIMaTopa Ha OCHOBE J100po-
BOJILHOT'O COTJIACHSI CTOPOH B LEJISIX IOCTHKEHHSI MU B3aUMOIIPHEMJIEMOTO perieHust. Takium oOpa-

7 I0puanyeckuit sHIMKIONIEAMYEeCKU# cioBaph / riox ped. A. 5. Cyxapesa. M., 1987. C. 454, 458.
2 Cwm.: Baxpax [I. H. AqmMunuctparuHoe npaBo Poccuu : yueOHuK a71s1 By30B. M., 2002. C. 411.
3 Cwm.: Mamcymosa 9. ®. Ykas. cou. C. 119, 120.

4 Cwm.: Kamusckuii B. B. VHauBuyanbHBIN TPAaBOBOM CTATYC JIMYHOCTH : AUC. ... KaH[. Iopui. Hayk. Ceepiiosck, 1986. C. 29.
21



['. C. Bensesa, C. B. Conoyxuna, B. 0. IManuenko... «CoBpemeHHas1 TeOpysi MPABOBBIX PEKUMOB: TEOPETUIECKUN U
OTPACIIEBOI MOIXOIbI»

30M, I1eJIM TPABOBBIX MEXAHU3MOB 10 CPABHEHUIO C PEKUMHBIMU LIEJISIMU SIBJISIOTCS O0Jiee mpeMeT-
HBIMU, KOHKPETHBIMHU.

Kpome Toro, mpaBoBbie pekuMbl 001a1AI0T OOJIbIIEH CTAOMIBHOCTBIO, TTOCKONBKY, SIBIISSICH
Pa3sHOBU/IHOCTBIO [TPABOBOIO COCTOSIHMSI, CAMU HallpaBJIEHbl HA MX 3aKpeIuIeHWe U peryjMpoBaHKe
(oxpany). IIpaBoBbIe MEXaHU3MBI, HAIPOTUB, OTJIMYAIOTCS AMHAMUYHOCTBIO, TaK KakK MpeJHa3HAYEHbI
TSI TIPAKTUYECKOM AEATESIbHOCTHY U MPEACTABISIIOT COOO0M Onpe/ie/ieHHbIe CXeMBbl, aTTOPUTMBbI, MEHSI-
I0LKECs [0 Mepe U3MEHEHUs I0PUINYECKOI TPAKTUKH.

«[1Ipasoeoii pexcum» N «MeXaHu3M Npasoeozo peyaupoearus» . MexaHu3M MpaBOBOTO pery-
mipoBanus (nasiee — MITP) MoxHO onpeaenTs Kak HanOosiee o0IIy0 MOJes b MPAaBOBOTO BO3/IEH-
CTBU S, IPABOBOM PEKUM — Kak 0coOyio pasHoBUIHOCTH MITP, criennduyecknii MexaHu3m MpaBoBOTO
PeryJMpoBaHusi, 0COOBIM 00pa30M PETYIUPYIONIMNA KOHKPETHYIO TPYMITy OOIIECTBEHHBIX OTHOIIIE-
HUIA, HaNpaBJIeHHbI HA KOHKPETHbIE BUJIBI 0OBEKTOB (CYOBEKTOB), B paMKaX KOTOPOTO MOCTIEAHUE
JEUCTBYIOT.

Hapsiny ¢ sTiim nipaBoBoii pexxum peanmsyetcs uyepe3 MIIP, 1o ero cBoeoOpa3Hasi IPOEeKIHs
Ha ONPE/ICIEHHYIO COLMAIIBHYIO CUTYALIUIO.

JlaHHbIe KaTeropuy He COBMAJAIOT U TI0 00beMy: oMuMo ieMeHToB MITP (HopM mpaBa, 1opu-
OUYecKuX (pakToOB, aKTOB pean3alliy IpaBa, paBO-IIPUMEHEHHsI), COCTABIAIONIMX MEXaHU3M pea-
JIM3AIUH TIPABOBBIX PEKUMOB, B €TI0 COIepKaHUE BXOIAT CYOBEKTHI, X TIPABOBBIE CTATYChl, 0OBEKTHI,
METOJIBI B3aMMOCBSI31 KOHKPETHBIX BUJIOB CYOBEKTOB C 0OBEKTaMU, CUCTEMA TapaHTHIA, B TOM YKCIIe
IOpUMUecKasi OTBETCTBEHHOCTb 32 HapyIlleHWe PeXUMHbIX TpeOoBaHWM. [[yisi mpaBoBoro pexuma
MMEIOT BaKHEWIIIee 3HaUeHUe TaKue YCIOBUS, KaKk BpeMsl, IPOCTPAHCTBO, KPYT JIMII, Ha KOTOPbIE OH
pacrpocTpaHsieTcsl, HalOIHSIOMIKECS] KOHKPETHBIM COIEPKaHUEM B COOTBETCTBUY C PETYIUPYEMbIMU
COITMAJTBHBIMU TIpOIIeccaMu .

«[Ipasoeoii pexcum» N «3aKOHHOCMb». BOIPOC O COOTHOILEHUM JAaHHBIX KaTeropuil Takxke
HeJb3s1 OOOMTH BHUMaHKEM, TIOCKOJIbKY 3aKOHHOCTD B Psi/ie HAyUHBIX UCCIIEIOBAHUIN OIpEeAesieTCs
MOCPE/ICTBOM KaTErOpHU «PekKrM» '°. PAaCCMOTPUM MX COOTHOIIIEHUE B COIEPKATEILHOM acIeKTe.

[Ipexne Bcero, 3amMeTum, 4TO 3aKOHHOCTb, KaK M INPaBOBOM pPEXHMM, OCHOBaHA Ha IIpaBe
(3aKOHE), TpeJICTaBIeHa CHCTEMOI MPAaBOBBIX CPEJCTB, OA3MPYyeTCs HA COOTBETCTBYIOIIUX MPUHIIH-
I1ax, HalpaBJieHa Ha Pealn3aluio ONpeJeIeHHBIX 1IeJIel, B YUC/Ie KOTOPhIX HAXOAUTCS U JOCTUKEHHE
MIPaBOIOPSIZIKA B OOIIECTBE.

[IpaBoBoO#i pexyM B CYIIIHOCTHOM CBOEM acIeKTe OJMLETBOPSET (PYHKLIMOHAIBHYIO XapaKTe-
PUCTHKY I1paBa, SIBJISIETCS JIEMEHTOM IIPaBOBOM (DOPMBI, B TO BpEM$ KaK 3aKOHHOCTb paccMaTpHUBa-
eTCsl M KaK IPUHIIMI OOIECTBEHHO! KU3HU, METO]I ITOBE/ICHUS YYACTHUKOB PETyJIMPYeMbIX OTHOIIIE-
HUH, creur(pUUECKUil KpUTEpU OLIEHKM KayecTBa JEHUCTBYIOIIMX MPABOBBIX KOHCTPYKLMH U T. 1.
KoHeuHo ke, MpaBoOBOM pesKMM MOXKET OBITh OIIEHEH C TIO3UIIMI 3aKOHHOCTH, HO 9TO MOXHO CIeJIaTh
Y B OTHOLIEHUY JPYTUX I0PUANYECKUX KOHCTPYKUMI. COOTBETCTBEHHO, PACCMaTPUBAEMBbIE TIOHATHS
MIPE/ICTABIISIOT COOOM CAMOCTOSITENIbHBIE IOPUINIECKUE KaTeTOPHH.

Uro KacaeTcsi onpe/iesieHr st 3aKOHHOCTH IOCPEICTBOM PEXUMAa, TO 3[€Ch Yallle BCero ynorpeo-
JISTIOTCSL CJIOBOCOUYETAHUST «OOIIECTBEHHBIN PEXUM», «PEKUM OOIECTBEHHON XU3HW» U T. 1., T. €.
PEKUM OTOXKIECTBIISIETCS C ONpeeIeHHbIM MOPSAKOM B OOIIECTBE; NP YHOTPeOJIeHNH ke Tpuia-
raTebHOIO «IIPAaBOBOM» B PAMKAax TaKMX MCC/IEAOBAHUM Yallle BCErO MOJUYEPKUBAETCS OTHOILEHHE
JAHHOTO MOPSJKA K IIPaBy.

5 Cm.: Maryzos H. 1., Mansko A. B, ITomuTuKO-IIpaBOBBIE PeXXUMBI: aKTyaJIbHbIE acTieKTsl // OOIIecTBEHHbIe HAYKH U COBpe-
MeHHOCTb. 1997. Ne 1. C. 66.

% Cwm., Harip.: Anekcannpos H. I'. [IpaBo 1 3aKOHHOCTb B IIEpHOJl pa3BEPHYTOrO CTPOUTENIbCTBA KOMMYyHHU3Ma. M., 1955. C. 68;
Camoitenko U. C. Oxpana pexuma 3akoHHOcTH CoBeTckuM rocyaapctsoM. M., 1960. C. 43; Esnokumosa E. I'., Pomatos P. A. Ilpa-
BOBOW pekUM 3aKOHHOCTH: TeopHsl U uctopus (Martepuasbl MEKBY30BCKOW HayYHO-TIpaKTUUeCKOi KoHpepeHimn) // [IpaBoBeneHue.
2001. Ne 5. C. 261-271; KpacHoB 1. A. 3akOHHOCTb KaK PEKMM KOHKPETHBIX MTPaBOOTHOIIEHUH // «UepHble apipbl» B PoccuiickoM
3akoHoznarenscre. FOpuanyecknii kyprai. 2007. Ne 2. C. 100, 101; Pymsnues H. B. 3akoHHOCTb Kak Ga30BbIii IPABOBON PEXUM
JesATeNIbHOCTU OPraHoOB BHYTPEeHHUX fei // 3akoH u npaso. 2011. Ne 6. C. 99-103; u np.
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OTMeTuM Takxke cliefyloiiee: TOCKOJIbKY HaMU BbIpaOOTaHa JIMIIb OCHOBA ISl OIPE/Ie/ICHHUSI
MPAaBOBOTO peKUMa, HEOOXOIUMO BBIIETUTh U IPyTHe XapaKTepPHbIE ero MpU3HAKM:

1. ITpaBoBO#i pexuM, Kak U J1I0OOe CPEeCTBO MPABOBOTO PETYJIUPOBAHMS, MOATCKUT 00s13a-
MeAbHOMY HOPMAMUBHO-NPABOBOMY 3AKPENNEHUIO .

3akperieHle TPaBOBBIX PEXKMMOB B HOPMATHUBHO-TIPABOBBIX aKTaX Pa3IMYHOTO YpPOBHS
MOCPE/ICTBOM MUCHbMEHHOU (hOPMBI TTO3BOJISIET:

@ uyerko 00O3HAUUTH KOMIUIEKC MPABOBBIX CPENCTB, WCIONb3YEMbIX [UIsl PEryJIMPOBAHUS
(oxpaHbl) OOLIECTBEHHBIX OTHOIIEHWA. DTO HEOOXOOMMO KaK JUIsl MPaBOMPUMEHHTENsI, TaK U JUIs
MHBIX CYyOBEKTOB, PEAM3YIOLIHUX MTPABO;

@ 11peoCcTaBUTh CyObEKTaM, BOBJICYEHHBIM B OPOUTY ITPABOBOTO PEKUMA HITH COOMPAIOIIMCS
BCTYIIUTh B «PEKUMHbBIE» OTHOLIEHUs, UH(OPMaLMIO O MpaBUiIax MOBEIEHUS B paMKax JaHHOTO
peKuMa ¥ TEM CaMbIM HACTPOUTH (MOTUBHPOBATH) UX Ha ITpaBoMepHOe NoBesieHre. COOTBETCTBEHHO,
CTUMYJIOM MOXET BBICTYIIATh JINOO jKeTaHUe peaTn30BaTh CBOM IPaBa U 3aKOHHBIE UHTEPECHI B 00IIIe-
PETYJIATUBHBIX MPABOOTHOILICHUSIX, OO M30ekKaTh BOZMOXHOCTU TPHUBJIEYEHHUS K IOPUINYECKOM
OTBETCTBEHHOCTH B IIPABOOTHOIIEHUSIX OXPAHUTEIIbHBIX.

HopmaruBHo-nipaBoBOe  3aKperjieHMe IPaBOBBIX PEKMMOB OCYIIECTBISIETCS B HOpMa-
THUBHO-TIPABOBBIX aKTaX pPa3IMYHOU IOpUAMYEecKor cuiibl. OCHOBHBIMM HOPMAaTHBHO-TIPABOBBIMU
aKTaMH, 3aKPeTUISIIOIMME TIPABOBBIE PEXKHMMBI, SIBJISIOTCS 3aKOHBL. B HMX, Kak MpaBWJIO, MpaBo-
BbIE PEXUMBI PETJIAMEHTHPYIOTCSI CAMbIM MOAPOOHBIM 00pa30M, 3aKPEIUISIOTCS] IPABOBBIE CPEICTBA
(MeXaHM3MBI), BXOIAIIME B COCTaB MPABOBBIX PEKMUMOB, MPUHIMIIB U TAPAHTUU WX peasu3aliu
(oGecrieueHus), BKJIIOYAsl OTCHIJIOUHbIE U OTaHKETHbIE HOPMBI, B TOM UHCIIE COAepsKalye Iopuande-
CKYIO OTBETCTBEHHOCTbD 32 HapyIlIeHHe peXUMHBIX TpeOoBaHMiA. [Ipr TOM 3aKperieHHIo TPaBOBOTO
peKrMa MOXET ObITh MOCBAIIEH KaK BeCh HOPMATHMBHO-IIPABOBOM akT (Hampumep, PenepanbHblil
KOHCTUTYIIMOHHBIH 3aK0H OT 30 Mast 2001 r. Ne 3-OK3 «O upe3BblYaiiHOM MOIOKEHUM» ’’), TaK U ero
YacTh: pasjiel, IJ1aBa, HECKOJIBKO CTaTel WM JJa)e OJIHA CTaThsl (HAIpUMeEp, PEKUM 3aKOHHOT'O UMY-
miectsa cynpyros B CemeitHom konekce Poccuiickoit @enepaiinu, crieliiaibHble HAJIOTOBBIE PEKUMBI
B HanoroBom kozekce Poccuiickoit ®enepanuu u ap.).

Hano ckazarp, 4TO yCTaHOBJIEHHbIE 3aKOHOM TPABOBBIE PEKMMbI OTJIMYAIOTCS CTAOMIBHOCTHIO
Y KOMILJIEKCHBIM XapaKTepOM PEryJHpyeMbIX OOIIECTBEHHBIX OTHOIIEHWI. B 3TOM, B yacTHOCTH,
MOXHO yOenuThbcs Ha nmpuMepe 3akoHa Poccmiickoit @enepanmu ot 14 mons 1992 r. Ne 3297-1 «O
3aKpBHITOM aIMHUHUCTPATUBHO-TEPPUTOPUAIIBHOM oOpa3oBaHum» 8. Tak, misa 3ATO xapakTepHbBIMU
SIBJISIIOTCSL CJIEyIOIIMe OCOOCHHOCTH: OHU B MMITEPATUBHOM TIOPsIIKE PUPABHUBAIOTCS K aJMUHU-
CTPAaTHBHO-TEPPUTOPUAIBHBIM €MHUIIAM; IO PsIAY BOIMPOCOB HAXOASATCS B BelleHUH (peepasibHbIX
OpraHoOB BJIACTH (OIpe/ie/ieHNe TPAHMUI, aAMUHUCTPATUBHAS MOMYMHEHHOCTb, PEKUM Oe3011acHOro
(DyHKIIMOHUPOBAHUS MPEANPUITUAN U OOBEKTOB, YCJIOBHS HAXOKACHUS U MPOXUBAHUS TPAXKIAH U T.
11.); pelIeH s O MX CO3JaHUM U yIpazaHeHuu npuHumMaiotcs ®enepanbasiv Codpannem Poccuiickoit
®epepauuu no npencravieHuo [IpaButenbcrBa Poccnu; noxomgHast 1 pacxofHasi 4yacTH OIOIKETOB
HaXOJSIT CBOE OTpakeHHUe B (pefiepaibHOM OI0/IKETe TOCYIapCTBa; OMPEASISIIOTCS COIMAIbHbIE rapaH-
THU ¥ KOMITEHCAIIUY T'PakAaHaM, MPOKUBAOIINM U pabOTAIONINM Ha UX TEPPUTOPUH.

BesycioBHO, 4TO onpesaeneHHyo posib B (POPMUPOBAHUU ITPABOBOM OCHOBBI IIPABOBBIX PEXU-
MOB UT'paIOT MOA3AKOHHBIE HOPMAaTUBHO-TIPABOBBIE AKTHI:

70 Ype3BBIYAIHOM TIOTOKEHNH : (heJiepaIbHBIN KOHCTUTYIIMOHHBIH 3aKkoH oT 30 mast 2001 r. Ne 3-®K3 // Cobpanue 3akoHOmA-
tenberBa Poccriickort ®eneparmu. 2001. Ne 23. Cr. 2277.

0 3aKPBITOM aJMHHHCTPATUBHO-TEPPUTOPUATBHOM 0oOpa3oBaHuM : 3akoH Poccuiickoit ®enepaimu ot 14 mionsa 1992 r.

Ne 3297-1 // Benomoctu Chesa HapoAHsIX AenyTtatoB Poceuiickoit ®enepaunu u Bepxosnoro Cosera Poccuiickoit deneparuu. 1992.
Ne 33. Cr. 1915.
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a) TaKk KaK OHM MOTYT YCTaHaBJIMBaTh ONpe/e/ieHHbIe BU/bI TIPABOBBIX peKMMOB. Hampumep,
Vka3 Ipesunenta Poccuiickoit @eneparuu ot 6 Mast 2010 r. Ne 554 «O coBepiiieHCTBOBaHUY €IUHOM
rOCY/IapCTBEHHOM CHCTEMBI MTPEAYNPEkKICHUS U TUKBUIAIMY YPE3BbIYAHBIX CUTYAIUA» 7°.

0) mpeycMaTpuBaTh NepeueHb aKkTOB HOPMAaTUBHOT'O IMPABONIPUMEHEHH I BO UCTIONIHEHUE HOPM,
CoIepKaIIUXCsl B COOTBETCTBYIONIMX (hefiepaibHbIX 3aKoHaX. Tak, Ha ocHoBaHMM PenepabHOro KOH-
CTUTYLIMOHHOTO 3aKkOoHa «O upe3BplyaiiHOM nosioxeHnn» [Ipesunent Poccuiickonn denepanun npu
BBE/ICHUM PEXMMa Ype3BbUAHOTO UM BOGHHOTO MOJIOKEHHSI Ha OTTPEICIEHHOW TEPPUTOPUU 00sI3aH
M31aTh YKa3, B KOTOPOM OIpe/ielisieT OCHOBHBIE MEpHI TI0 ero odecrieueHuo (CT. 4 3aKoHa).

B) colepKaTh MPaBOMPUMEHHTENIbHBIE TIOTHOMOUUS U ApPYTUe I0pUANYECKH 3HAUYMMble HeH-
crBusi. Hanmpumep, co3nanue (peiepasbHOrO WM CIIEIMAIBHOTO BPEMEHHOTO OpraHa yIpaBJieH!sT Ha
TEPPUTOPHHU JIEHCTBUSI OCOOBIX MPABOBBIX PEKUMOB; TaM ke, PyKOBOJACTBYSICh 3aKOHOM U YKa30M,
YCTaHABJIMBATh KOHKPETHBIE TEPPUTOPUAIIbHBIE U BpEMEHHbIE MapaMeTpbl KOMEHJAHTCKOTO Jaca.

2. Cneyugpuueckast ueab npasoeozo pexcuma — peryavpoBaHue OOIIECTBEHHBIX OTHOIIEHUH,
co37iaHre 0co0O0ro MOPsIIKA MPABOBOTO PETYJIMPOBAHUS.

OtmeTruMm, 4TO B OOIIEH TEOpUM MpaBa pa3padoTKe BOIIPOCOB OTHOCUTEIBHO TIeJIeH yIesieTcst
3HaumnTtesnbHoe BHUMaHue™. [Ipu sTom obOparaer Ha ceOsi BHUMaHKe TOT (DakT, YTO OOJBIIMHCTBOM
YUEHBIX KaTerOPHH «1IeJTb» M «CPEJCTBO» PACCMATPUBAIOTCS Kak MapHble. Kak cripaBeaMBo 3amevaer
C. K. CtpyHKOB, paccCMOTpeHHEe TIOHSTHSI «IIPAaBOBbIE CPECTBA» HEBO3MOKHO O€3 COTMOCTABIIEHHS C
TaKOH ero MapHOU KaTeropue, Kak «Ieib»s!,

B ¢unocodpun nienb — npegBOCXUILIEHNE B CO3HAHUM Pe3yJsbTaTa, Ha JOCTMKEHHUE KOTOPOTO
HaripaBJieHbl 1eicTBUs. Llenb, Beipakast aKTUBHYIO CTOPOHY Y€JI0OBEYECKOT0 CO3HAHUS, I0JKHA HAXO0-
IWUTHhCS B COOTBETCTBUU C OOBEKTUBHBIMHU 3aKOHAMH, PEabHBIMUA BO3MOKHOCTSIMH OKPY’KAIOIIETro
MHUpa U caMoro cyonekTa. Llenp MoxkeT craTh CHJION, U3MEHSIONIEH NeHCTBUTEILHOCTD, TOJBKO BO
B3aMMOJICUICTBUY C OIpE/eIeHHBIMU CPEICTBAMH, HEOOXOOMMBIMH ISl €€ TIPAKTUYECKOW pean3a-
un. Paznmyaiorcs otaaneHHble, OJM3KUe U HeTOCPEICTBEHHbIE, OOIIHEe U YaCTHBIE, TPOMEXKYTOUHBIE
Y KOHEYHBIE 11eJTH.

Lens npencrarisier codoit OyMyIuil pe3yabrar, To, K YeMy CTPEMHTCSI CyObeKT; Iejib — 3TO
Mpe/ICTaBJIeHne 0 Mofe OyayIero pesysibrara, ClloCOOHOTO YIOBJIETBOPUTH MCXOAHYIO MOTPeO-
HOCTb TIPH UMEIOIIMXCSI PEATbHBIX BO3ZMOKHOCTSIX, OLIEHEHHBIX TI0 pe3yJibTaTaM MPOIUIOro Orbita %2,

LenecooGpa3HOCTb MPOHU3BIBAET BCe Chepbl COBPEMEHHOTO OOIIIECTBA, SIBJISAETCS HEMPEeMEH-
HBIM YCJIOBUEM I0pUIMYECKOi aestesbHoCcTU. «llenb kak ¢punocodekas kareropus, — numiet . A.
KepumoB, — 71eXXUT B OCHOBE MO3HAHMS CYyIIECTBA MpaBa, Mpolecca ero Co3JaHusl U pean3alum,
Pa3BUTHS M COBEPIIIEHCTBOBAHUSI» 5.

BaxxHocTh mccnenoBaHusi 1esiell MPaBOBBIX PEXUMOB OINpPEAeNsieTcs] HECKOJIBKIUMU TPUYH-
HaMU. DTO TO3BOJISIET, BO-TIEPBBIX, MIyOXKe M3YUYUTh CYHIHOCTh U Ha3HAYE€HHE pacCMaTpHUBAEMOIO
SIBJICHUSI B CUCTEME MPABOBOTO PETYJIMPOBAHUS; BO-BTOPBIX, OCO3HATh IIEHHOCTh PEKUMHOTO pery-
JIMPOBaHUsI OOIIECTBEHHBIX OTHOIIECHUH 1J1s1 CYOBEKTOB NPaBa; B-TPEThHX, PEIIUTh MPOOIEMbI, BO3-
HUKAIOIIMe Ha MyTH 3(P(EKTUBHOIO PEXUMHOTO PEryJIMpOBaHUSs, TIOCKOIbKY BaXKHBIM KpUTEpPUEM
3(pPEKTUBHOCTU BBICTYMAET CTENEHb JOCTHKEHHSI HOPMATHBHO YCTAHOBJIEHHBIX LIEJICH.

o COBEPIICHCTBOBAHUH €IMTHOM IOCYIapCTBEHHOM CUCTEMBI MTPeIyNpekICHUS 1 JIMKBUIAINH YpE3BbIYAliHBIX CUTYAlIWi : YKa3
[pesunenta Poccuiickoit @eneparmm ot 6 mast 2010 r. Ne 554 // Cobpanue 3akoHonaTensctBa Poccniickoit ®Peneparym. 2010. Ne 19.
Cr. 2301.

80 Cwm, Harip.: Tpyonukos H. H. O kareropusix «1ieiib», «CpeicTBO», «pe3yibrar». M., 1967; lllynaukos K. B. Llenu u cpencrea B
npaBe (0OIEeTeOpeTHUECKU aCIIeKT) : IUC. ... KaH/. Iopujl. Hayk. Caparto, 1999; Maibko A. B. [IpaBoBble cpencTBa: BOIPOCH TEOPUH
v npakTuky // KypHan poccuiickoro mpasa. 1998. Ne 8; Illepounun C. C. [Ipodnema 11e/11 B TEOPUH rOCYIAPCTBA : JIUC. . .. KaH[I. I0pH]I.
Hayk. M., 2002; Mbi3aukoBa E. A. Llenu B npaBe: TeOpETUKO-ITPaBOBOM aHAIM3 : MC. ... KaH[. lopul. Hayk. KpacHonap, 2011; u ap.

81 CrpynkoB C. K. Lenu u cpenctsa B npase: noHsATHE U npusHaku // Bectauk Bomkckoro ynusepcutera uM. B. H. Tarumesa.
Brim. 27. Toassatth, 2003. C. 14.

82 Kapramos B. H. Cucrema cuctem: ouepku odmeii Teopun u Metoponorau. M., 1995. C. 69.

8 Kepumos [I. A. dunocodcekue npodnemst npasa. M., 1972. C. 68.
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C Haiei TOUKM 3peHusl, MOJ UeAbio NPAasoeo2o pexcuma CleiyeT IOHUMaTh npeononazaemyio
UAU 3AKPENNEHHYIO 20CYOaPCMBOM UOCANbHYIO MOOENb ONPEOCNEHHO20 COUUANLHO0 A6NeHUsL (COCmO-
AHUS, npoyecca), 00Cmuzaemyro npU NOMOWSU PeaNu3ayuL NPAasosvlx Cpeocme, X00AuUX 6 e2o (npa-
808020 pedcUMa) cocmas.

Hano ckazars, 4To Liesu, CTosIIye repe] MpaBoOBbIM PEKMMOM, BECbMa pa3HO0Opa3Hbl. OTHAKO
€IMHON (KOMIUIEKCHOW) LIEJIbI0 MPABOBBIX PEKUMOB, UCXOAS M3 MX CYIIHOCTH, MOXXHO IPU3HATh
ONTUMAJIBHOE PETYJIUPOBaHNE OOIIECTBEHHBIX OTHOIICHWH, MPEOAOJICHUE MPENSITCTBUH, CTOSIINX
Ha MYTH YIOBJIETBOPEHHs CyObeKTaMH (TIPAaBOBBIMU CPEICTBAMU M CIIOCOOAMHU) CBOMX MHTEPECOB,
co3JaHue OIaronpusTHOTO peXuMa JIJIsl PABOMEPHBIX JISHCTBUI U HEOIAropusTHOTO pexuma ajis
MIPOTUBOIPABHBIX.

Kak Touno 3ameuaer 3. ®. [llamcymoBa, «(pyHKLIMU NPaBOBBIX PEKUMOB, Kak KOHKDPETHBIE,
ONTUMAJIbHBIE HAINPABJICHUSI BO3ACUCTBUS TNPaBa, OMPEASNSIOTCS HEISIMU: YHOPSIOUUTbh OCOOBIM
CrIoco0OM, OpraHM30BaTh OIpE/Ie/ICHHbIE OOIIECTBEHHbIE OTHOIICHUS, YBEIMUUTh KOI(PUIMEHT
TI0JIE3HOCTH CaMOTo IpaBa, yCOBEPLIEHCTBOBATh MEXAHMU3MBI [IPAaBOBOIO PETYJIMPOBAHUS U, C IPYTOn
CTOPOHBI, IPEAMETHO-IIPAKTUUECKUE, OHU KOHKPETU3UPOBAHBI U CBSI3aHbI C OIIPEAEIEHHOM OTPACIIbIO
Y OnpeesIeHHbIM 00bEeKTOM» 34,

Ienu npaBoBoro pexuma, Kak IpaBuilo, (pOpMasbHO OIpeesieHbl B HOPMAaTUBHO-ITPABOBBIX
aKTaX, KOTOpBIE SIBJISIOTCS] IOPUINYECKIM OCHOBAaHMEM BBe/IeHUs], (DYHKIIMOHUPOBAHUS U TIpeKpa-
HIEHUs IENCTBUS JaHHOTO TpaBoBOro pexxuma. Hanpumep, ®Penepanbhblil 3akoH oT 1 Mast 1999 r.
Ne 94-03 «O06 oxpane o3epa baiikan»® ycraHaBmBaeT 0cOObIN pe kUM XO3SICTBEHHOW Y UHOM e sl-
TEJILHOCTH B LIEJISIX OXPaHbl YHUKAJIBHOM KOJIOTMYECKOi crcTeMbl o3epa baiikan Ha Bailkanbckon
npupoaHor Tepputopu (cT. 5 3akoHa). Eme onun npumep. B coorBerctBun co cr. 11 depepains-
Horo 3akoHa oT 6 moHs 2006 1. Ne 35-03 «O nmpoTUBOAEHCTBUN TEPPOPU3MY» 3¢ peKUM KOHTPTEP-
POPUCTHYECKOI Orepalii BBOAUTCS B LEJSAX MPECEUEHHs U PACKPHITUSI TEPPOPUCTHUECKOTO aKTa,
MUHUMU3AIMY €r0 TIOCTAEACTBAN U 3alUTHl KU3HEHHO BaKHBIX MHTEPECOB JIMUYHOCTH, OOIIECTBA U
rocyJapcTBa Ha MEPUOJ €€ MPOBEJCHUS.

B paHHBIX ciydasix NpaBOBbIE PEXHMMBI, OCHOBAHHBIE HA OTrPaHUYEHUSIX, OOECTIeUMBAIOT
s dexTrBHOE (PYHKIIMOHUPOBAHUE OOIIEPET YIS TUBHBIX MPABOBBIX PEKIMOB.

Uro Kacaercsi OTpacjeBbIX MPABOBBIX PEXUMOB, MX I1€Jb, IIPOU3BOHASL OT LIEJH OOmIenpa-
BOBBIX PEKMMOB, OIpPENeIsIeTCs] IPEAMETOM, METOOM, TUIIOM IPAaBOBOIO PETyIMPOBAaHUS TOW WU
MHOM OTpaciiv Mpasa.

Paccmotpum, k mpumepy, 1111 aAMUHUCTPATUBHO-TTPABOBBIX pe:kuMoB. Tak, F0. A. Tuxomu-
POB CUMTAET, YTO MO KPUTEPHIO LIEJU PEKUMOB UX MOXHO Pa3[eUTh Ha TpU OOJbIIMe rpynmb®’.
[NepBas rpynma oxBaThIBaeT aJMUHHCTPATUBHO-TIPABOBBIE PEKMMBI ISl ONPEAEICHHBIX Trocyaap-
CTBEHHO-TIPABOBBIX COCTOSIHUM (UPE3BBIUAHOTO M BOEHHOT'O MOJIOKEHUH, OXPaHbl TOCYIapCTBEHHOM
I'PaHUIIbl, TAMOKEHHBIX TPAHUII, PETYJIMPOBAHNS BHEITHETOPIOBOM IEATEIbHOCTH, BKJTIOYAs TIPOTEK-
[IMOHM3M U Ap.). Bropas rpynmna Bkimodaer B ces1 (PyHKIMOHAIbHBIE aIMUHUACTPATUBHO-TIPABOBBIC
PEKHMMBI, PU3BaHHbBIE 00eCcTIeYnTh (DYHKITUH YTIIPABJIeHHs 1 COEphl AeATETHHOCTH (HAJIOTOBOM, CaHU-
TapHOM, SKOJIOTMYECKON U T. 11.). TpeTbio Ipymily peKMMOB COCTABJIAIOT JIETaIU3YIOLIUE PEKUMBI,
Kacaromuyecs Kak o(puyanbHON perucTpauy I0pUIMIecKuX 1 (PU3MUECcKUX JIML, TaK U periaMeHTa-
I HOPMaTUBHBIX TPEOOBAHUI K BUJAM JIeSITEIbHOCTH. TeM camMbiM, IO MHEHHIO JaHHOTO aBTOpa,
e aJIMUHUCTPATUBHO-TIPABOBBIX PEXKMMOB HANPSMYIO OOYCIIOBJIEHBI LIEJISIMU TOCYAAPCTBEHHOTO
yIpaBJIeHUS.

84 Mamcymosa 3. ®. Yka3z. cou. C. 103.

8 06 oxpate o3epa Baiikain : ¢enepanbhblii 3akoH oT 1 Mast 1999 r. Ne 94-®3 // Cobpanue 3akoHomaTebcTBa Poccuiickoit
Penepariu. 1999. Ne 18. Cr. 2220.

%0 MPOTHUBOAEHCTBIN Teppopu3My : (heaepaabHblil 3akoH oT 6 nioHs 2006 r. Ne 35-03 // Cobpanue 3akoHOgaTebCTBA Poccnii-
ckoit Pepeparmn. 2006. Ne 11. Cr. 1146.

87 Cm.: Tuxomupos 0. A. Kypc axMuHKCTpaTHBHOTO TpaBa U npotiecca : y4eOHuk. M., 1998. C. 404.
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JI. B. OcuHiieB, uccnemysi BOMPOCH MPAaBOBOTO PEXUMA JIMIIEH3UPOBAHUS OTAEIbHBIX BUIOB
AeATeTbHOCTH, TMUILET, YTO PErUCTPALMOHHBIN PeXUM JIOJKEH COMYyTCTBOBATH MPABHJIaM peain3a-
[IUH WK TIPEIOCTABJICHHU I TIPABOBOT'O CTaTyCa M COCTOMT BO BBEAEHHUU FOCYAAPCTBEHHOTO Y4eTa KOH-
KPETHBIX (DAKTOB WJIM COCTOSIHUM. DTOT MOPSAOK HEOOXOIMM JJIs 3AIUThl YACTHBIX MHTEPECOB pa3-
JIMYHBIX CyOBEKTOB®S.

IMTo muenmio Y. C. PozaHoBa, «00I11Iel 1IeJTbI0 U TIABHBIM Ha3HAYeHUEeM aJMUHHUCTPATUBHO-TIPa-
BOBBIX PEKMMOB SIBJISIETCSI CO3[aHKMe Ha MyTH MHOCTPAHHBIX Pa3BE/IOK, MPECTYIHBIX OpraHU3alluil
Y JIUI] IOCTaTOYHO HaJEKHBIX MTPABOBBIX OAPbEPOB M 0OECTIEUMBAIOIINX UX OPraHU3AlMOHHBIX Mep,
KOTOpbIE OBl CEPhE3HO 3aTPYIHSIIM, a B PsAE CIyYaeB U BOBCE UCKJIIOYAIIH JOCTHKEHHE TPECTYTHBIX
1esnei B cpepe BHEITHEN U BHyTpeHHel O6e3onacHocT Poccrn»®.

Takum 06pa3zoM, BO3MOKEH BBIBO/I, UTO L1€JTb IIPABOBOT'O PEKMMA OXBATHIBAET COMIEPKATEIILHYIO
CTOPOHY MPABOBOTO PeXKUMa — OCHOBaHMSI, IPUUMHBI YCTAHOBJICHHUSI, OT KOTOPOH, B CBOIO OYepe/b,
3aBUCUT I0PUANYECKOE HAIMOJTHEHNE PEKUMHOTO MPOCTPAHCTBA — CPOK JEUCTBUS, TEPPUTOPHS pac-
MPOCTpaHeHMs1, OOBEKTHI MTPABOBOTO BO3JEUCTBUS, COOTHOIIEHUE CTUMYJIOB M OTPaHUYEHUH, 0pH-
AUYecKasi OTBETCTBEHHOCTh 3a HAPYILIEHUE PEKMMHBIX TpeOOBaHUIA U T. 1.

3. Ocobvlii nopsi0ok pezyauposanusi, COCTOSIIN B 0COOOM COYETAHUU MPABOBBIX CPEICTB U
CITOCOOO0B: JI03BOJICHUI U 3AIPETOB, TIO3UTUBHBIX OOS3BIBAHUI U pEKOMeH IaIuii °°, CTUMYJIOB U Orpa-
HUJYeHui’! u T. 1.

NwmenHo cnenmguyueckas KOMOMHAIMS J03BOJICHUM, 3alIPETOB M MO3UTHBHBIX OOSI3bIBAHUIA
MpY TOMUHUPOBAHUY JIMOO TIEPBBIX, TMOO BTOPBIX U CO3JAET OCOOBIN PEKUM PEryIMpPOBAHUSI.

Kak BepHo 3ameuaer M. M. CylThIroB, «He CJIy4ailHO B paMKax IMPaBOBOrO Pekruma MpOsiBIIs-
I0TCSI pa3JInYHbIe CIIOCOOBI MMPABOBOTO PETYJIMPOBAHMUS, HO B KAK/IOM PEXUME 3TO BO MHOTOM OIIpe-
AeNsieT ero crelugruuecknii HACTPOH — OJMH U3 CIIOCOOOB 3a4aCTyIO BBICTYIIAET KaK MPUOPHUTET WK
JOMMHAHTA HaJl IPYTHM, BCJIE/ICTBUE YET0 TOT MPUOPUTETHBIN CIIOCOO UTPaeT ONpeesIoNIyio posb
B [IPAaBOBOM DETYJIMPOBAHUM U CO3[AET TIPU 3TOM 0co00e crierupruueckoe HarpapieHHe Win ynoo-
HYI0 JUTs1 ceOs atMocepy, «KJIumar»“2,

B 3aBucumocTy OT TOro, Kakue mpaBoBble CPEACTBA JOMUHHUPYIOT B IPABOBBIX PEKMMAX, OHU
OBIBAIOT JTUOO CO3MAIIMMYU MPEUMYINECTBA ISl CYOBEKTOB IMpaBa, JIMOO OrpaHUIMBAIOIIUMH WX
CYObEKTUBHBIE TTPaBa U CBOOOIBI.

4. CornacHo nm. 1-3 MOXHO cOpMyIUpPOBaTh CIEAYIOIIMI MPU3HAK MPABOBOIO pekKUMa:
co30anue 6Aa20NPUSIMHBIX (HEONA2ONPUSMHBIX) YCA08ULE TS YIOBIETBOPEHU I MTHTEPECOB CYOBEKTOB
npasa.

371ech BaXHO MOJYEPKHYTh, YTO MPABOBbIE PEKUMBI, TPEIOCTABISIONIUE IIPEUMYITIECTBA IS
CYObEKTOB B pean3allii UX CyObEeKTHBHBIX MPAB U 3aKOHHBIX MHTEPECOB, C JOMUHHUPYIOLIIMM J03-
BOJIUTEJIbHBIM HAYAJIOM CO3JIAI0T OaronpusITHbIC YCIOBUS J1JIs1 YAOBJIETBOPEHUsI MHTEPECOB CYOBEK-
TOB TIpaBa.

Tak, ®epepanbubiii 3akoH OoT 24 uionsg 2007 r. Ne 209-03 «O pa3BUTUU MAJIOTO U Cpell-
Hero mpeanpuHuMarenbctBa B Poccuiickoit Peneparmn»®® co3maer JbroTHHINA MPAaBOBOW PEXUM
IJIs1 BBIIIIEHA3BAaHHBIX CYOBEKTOB, KOTOPBIH 3aKJII0YAETCS B YCTAHOBJICHUN CHEUUANbHBIX HATIOTOBBIX

8 Cm.: Ocunnes J1. B. JIunen3nonHO-paspemmTenbHast cuctema Poceuiickoit ®eneparun : MoHorpacdwusi. ExkatepunOypr, 1999.
C. 10, 11.

% Posanos 1. C. AIMAHHCTPaTHBHO-TIPAaBOBBIE PEKHMMBI 110 3aKOHOAATeNbCTBY Poccuiickoit deneparmy, nx HasHauUCHHE U CTPYK-
Typa // Tocygapctso 1 paBo. 1996. Ne 9. C. 86.

% Anexcees C. C. O6pe 103BOeHMs 1 0OLME 3arpeTsl B COBETCKOM rpase. M., 1989. C. 185.

o1 Cm.: Mamsko A. B., Pornonos O. C. IIpaBoBbIe pekMMBI B POCCUICKOM 3aKkOHOzaTebeTBe // 7KypHan pocCHICKOTO IpaBa.
2001. Ne 9. C. 19.

92 CynteiroB M. M. KoHCTUTYIIMOHHO-TIPaBOBOM PeXIM Or paHUUEeHU I TOCYIapCTBEHHON BIIACTH : JIUC. ... JI-pa lopuf. Hayk. CII6.,
2005. C. 45, 46.

%0 Pa3BUTUU MAJIOTO U CPEAHEro MpeAnpruHuMaTenscTBa B Poceuiickoit depepanui : denepaibHblii 3akoH ot 24 mioinsa 2007 r.
Ne 209-®3 // Cobpanue 3akoHonarenscrsa Poccuiickoit ®Penepanmn. 2007. Ne 31. Cr. 4006.
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PEKUMOB, YNpoujeHHbIX TIPABUJI BEJEHU S HAJIOTOBOTO YUeTa, ynpouieHHblx (OpM HAJIOTOBbIX JIEKJIa-
palyii Mo OTAETbHBIM HAJIOTaM M cOOpaM IJIsi MAJIBIX MPENPUIITUN; 1620MH020 TIOPSIAKA PacCyeTOB
3a MPUBATHU3MPOBAHHOE CYOBbEKTAMU MAJIOTO U CPEIHEro MpeIpPUHAMATENbCTBA TOCYIAPCTBEHHOE 1
MYHUIIANIAJIBHOE UMYIIECTBO; Mep 1O 00ecneveHuto (puHaHCo80l nO0Oepxcku CyObEeKTOB MaJoro U
CpeaHero nmpeanpuHuMaresbcta (KypeuB moi. — I, B.) u T. 1.

[TpaBoBbIE peKMMBI, OCHOBAaHHBIE Ha OTPAHUYEHUSIX (CIIOCOOBI MPABOBOTO PETYJIMPOBAHUS —
3anpeThl ¥ MO3UTHBHBIE 00S3bIBAHMSI), CO3/IAI0T, COOTBETCTBEHHO, HEOIArONpUSITHBIE YCTIOBHS IS
CYOBEKTOB.

Hanpumep, B coorBerctBumn ¢ depepanbHbIM KOHCTUTYLIMOHHBIM 3akoHOM oT 30 mas 2001
r. No 3-®K3 «O upe3BblYaliHOM MOJIOKEHUM» ** Ha TIEPUO JEWCTBUS YPE3BBIYAHOTO MTOJIOKEHUS
MOJKET MpelyCMaTPUBaThCs BBEJEHUE CIAEIYIOUIMX MEpP M BPEMEHHBIX OTPAHUYEHUI: a) TIOJIHOE WU
YaCTUYHOE NPUOCMAaHo8neHue Ha TEpPUTOPUN, HA KOTOPOW BBEJIEHO YPE3BbIYAHOE MOJIOKEHHE, TIOJ-
HOMOYMI OPraHOB UCTIOJTHUTEJILHOM BJIACTH CYOBeKTa (CyObekToB) Poccuiickoit deneparum, a Takxe
OPraHOB MECTHOTO CaMOYIPaBJICHUsT; O) YCTAHOBIICHUE O2PAHUMEHULl HA C80000Y NEPEeOBUNCEHUSL TIO
TEpPUTOPUH, HA KOTOPOM BBEAEHO UPE3BBIYANHOE IMOJIOKEHUE, a TAKKE BBEIEHUE 0CO0020 PeHCUMA
6%e30a Ha YKa3aHHYIO TEPPUTOPHIO U BbIE3/1a C Hee, BKIIIOYAS YCHAHOBAECHUE 0ZPAHUMEHUL] HA 85€30
Ha YKa3aHHYIO TEPPUTOPUIO U MTpeObIBaHNE HA HEH MHOCTPAHHBIX I'PakJaH M JIMIl Oe3 IpakIaHCTBa
(kypcuB moit. —I'. B.) u 1. 2.

5. Cucmemmwiii xapaxkmep PaBOBBbIX PEKUMOB, KaK €ro PU3HaK, IPOsBISAETCS B TOM, UTO IIpa-
BOBOH pexuM, Oy/lyur THCTPYMEHTOM B CHCTEME MPAaBOBOTO PEryJIMPOBAHMsI, CaM SIBJISIETCS] CCTEM-
HBIM 00pa30BaHMEM, COCTOSIIIIM M3 TOJICUCTEM, XapaKTEPU3YIOLIUXCS 1IEJIOCTHOCTHIO, LieJiecoo0pas-
HOCTBIO, JIOTUYHOCTBIO, COUETAEMOCTBIO U T. 1.

INockobKy MPaBOBOM PEeKMM MPEICTABISET COOOM CIOKHYIO CUCTEMY B3aUMOCBSI3aHHBIX 2J1e-
MEHTOB, BIIOJIHE ONpPaBJAHHBIM, C HAIIEH TOUKU 3pEHUs, SIBJSETCSl OOpallleHne K CHCTEMHOMY TO[I-
XO/1y B U3yUEHUH 0OBEKTA UCCIIEJOBAHM I, KOTOPBIH MO3BOJISIET PACK PBITh TPUPOLY, CYIITHOCTD, Ha3HA-
YeHHUe MPABOBBIX PEKUMOB, MHOTOOOpa3He U B3aUMOJICHCTBHE X COCTABIISIIONIUX.

[NoBbllIeHHOE BHUMaHKE K MpoOJeMaM CHCTEMHOIO TMOJIX0a B HACTosiee BpeMs OOBsICHS-
eTCs1 COOTBETCTBHEM €ro Kak MeTOJa YCIOKHUBIIUMCS 33Ja4aM OOIIECTBEHHOH MPaKTUKH, 3aJa4aM
MO3HAHUSI W KOHCTPYMPOBAHUS OOJIBIIMX CBEPXCIOKHBIX cUcTeM. PEHOMEH CHCTEMHOTrO MOAXoAa
OTpaXkaeT, IPexk/Ie BCEro, ONpPeAEICHHYI0 3aKOHOMEPHOCTh B Pa3BUTHH CAMOU HAyKH, @ UMEHHO yCH-
JIEHUE UHTETPAaTUBHBIX TEHJEHLIMI B IO3HAHWY Ha COBPEMEHHOM 3Tarle Pa3BUTHS HAYKU.

6. Komnaexcuwlii xapakmep NpaBOBbIX PEKMMOB O3HAYAET, UTO PEryIMpOBaHUE, OCHOBAHHOE
Ha 0COOOM COUETAaHWM MPABOBBIX CPEACTB, OCYIIECTBIISIETCS] B KOMILTIEKCE.

B3sB 3a ocHoBy BbickasbiBaHue C. C. AJiekceeBa 0 TOM, UTO «ITPABOBOM PEXKUM €CTh CBOETO
pora «yKpyIHEHHbIH OJIOK» B 00IIEM apceHasie MPaBOBOTO MHCTPYMEHTAPH S, ¥ C 3TOM TOUKHU 3peHUsI
3(p(peKTUBHOE KCTOIB30BAHME TIPABOBBIX CPEACTB IIPU PELLIEHUU TEX WM MHBIX COLIMAJIbHBIX 3a/au
COCTOUT B TOM, YTOOBI BBIOpATh ONTHMAJILHBIN JUIsI PEIIEHUs] COOTBETCTBYIOMIEH 3aJaull IPAaBOBOU
PEKHMM, UCKYCHO OTPadOTaTh €ro cOOOPa3HO crielupuKe ITON 3a1a4M U COIEPKAHUIO PETYIUPYEMBbIX
OTHOLLIEHUI» >, TOSICHUM CBOIO MBICJIb.

[IpaBoBoO#i pekUM — 3TO YHOPSIIOYEHHAsI COBOKYITHOCTD (CHUCTEMA) MPABOBIX cpeAcTB. B pam-
Kax 3TOW CHCTEMbI MTPABOBBIE CPEACTBA COYETAIOTCS CTPOTO OINpeeeHHBIM 00pa3oM, TECHO B3au-
MOCBSI3aHbl M JEUCTBYIOT KOMILJIEKCHO, CO3/AI0T OIPEAEIEHHYI0 aTMOC(epy IIPaBOBOIO PeryaupoBa-
HUS — CTeTeHb OaronpusTHOCTH (HEOIAronpusTHOCTH) TSl YIOBJIETBOPEHH S MHTEPECOB CYOBEKTOB
paBa.

%0 Ype3BEIYAiHOM ITOTOKEHHH : (hefiepatbHblil 3akoH oT 24 mionst 2007 1. Ne 209-P3 // Cobpanme 3akoHOgaTenbcTBa Poccuiickoit
Peneparuu. 2001. Ne 23. Cr. 2277.

95 Cm.: Asiekceen C. C. OGIipe 103BONEHIs 1 OOIIHe 3anpetsl B coBeTckoM npase. C. 185.
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[TpaBoBOIi pexuM O CBOEH IOPUAMYECKOW MPUpOIe CHAOXKEH BCEMH CpelCcTBaMH, HEOOXO-
OVMbIMU M JOCTaTOYHBIMU /7151 €0 (DyHKIMOHUPOBaHUs (IIpaBUJla MOBEIEHUS, MOJIOKUTEIbHBIE U
OTpULIATE/IbHBIE CAHKIIMY, BKJIIOYasl IOPUIMYECKYI0 OTBETCTBEHHOCTD 3a HApYIIIEHUE PEKUMHBIX Tpe-
6oBaHuii U T. A.). [Ipu 5TOM AefCTBHE MPABOBBIX PEKMMOB OXBATHIBAET IEJIbIA KOMIUIEKC CHUCTEM,
B3SITBIX BO BPEMEHHBIX U MTPOCTPAHCTBEHHBIX IPaHMIIAX (MIPaBOBbBIE CTATYChl CYOBEKTOB IpaBa, 00b-
eKTbI [1paBa, IpUInYecKre (PAKTHL U T. 1.).

7. Ocobas: cmpykmypa npasoeozo pexcuma. Mecto U poib CTPYKTYpbl B CYIIIECTBOBAaHUU BCSI-
KOI COLMAJIBHON CHCTEMBI OIpeJessieTcss TEM, YTO UMEHHO CTPYKTypa SIBJISIETCSl MaTepHaIbHBIM
HOCHTEJIEM €€ BHyTPEHHEH YIOPsI0UeHHOCTH, OOYCIIOBIMBAET MPUCYIIYIO € LIEIOCTHOCTb M OTHOCH-
TEJIbHYIO YCTOMUMBOCTh. B 3TOM CMBICIIE TOHATHE CTPYKTYPBl OTPAXAET «CTaTUKY» cUcTeMsl. Mccie-
JOBaHUE JAHHOTO CTATUYECKOr0 MOMEHTA CHUCTEMbl OOBIYHO HA3BIBAIOT CTPYKTYPHBIM aHAJIM30M M
MpeJIaraloT pacCMaTpUBaTh €r0 B KAUECTBE OJHOTO U3 KOHKPETHBIX, OTHOCUTEIBHO CAMOCTOSITEIb-
HBIX aCIIEKTOB CUCTEMHOIO MOIXO0AA.

Crnenyer npu 3TOM UMETh B BUJLY, YTO NPaBUJILHOE MIOHMMAHKE U IJIOOTBOPHOE MCIIONb30Ba-
HUE CTPYKTYPHOI'O aHAJIM3a BO3MOKHO JIMIIb HA OCHOBE BBISIBIIEHUS U T depeHIMalN COBOKYITHO-
CTH 00Opa3YIOIIUX CUCTEMY KOMITOHEHTOB (CHCTEMHO-JIEMEHTHOTO aHAJIN3a), KAueCTBeHHAas! IPUpoAa
KOTOPBIX, UX CBSA3M U B3aUMOJEICTBUS BIUSAIOT HE TOJIBKO Ha CTPYKTYpPY, HO M Ha Jpyrue CTOPOHBI,
CBOICTBA U OCOOEHHOCTH TOH MJIA MHOW CUCTEMBI.

[oHsATHE CTPYKTYpBI CTOND ke AaleKO OT eAMHOOOPA3HOTrO TOJKOBaHUsS B (pMIOCO(CKON U
IOPUMUYECKON JIUTepaType, Kak U MOHATHE CUCTeMbl. B maHHOI paboTe, monaraem, MpeacTaBisieTcs
11e71eco00pa3HBIM UCXOAUTh U3 cpopmysrpoBaHHoro B. C. TIOXTUHBIM MOHUMAaHUsI CTPYKTYPbI KakK
BUAa (WK (pOpMBI) YHOPSOUYEHHOCTH KOMIIOHEHTOB CUCTEMBI, KOTOPBIN YCTOIUMB (MHBApUAHTEH)
OTHOCHTEJIbHO HEKOTOPBIX €€ M3MEHEHHIA, TIpeoOpa3oBaHwmii .

[Tpu TakoM moaxone MpOSICHSIIOTCS JBE MPUHIMITHATIBHO BasKHbIE OCOOEHHOCTH COfIEPKAHUS
CTPYKTYPbI BCSKOM COLIMATIBHON CHUCTEMBI:

@ CTpyKTypa CUCTEMBI OTPaXKaeT CrelM(pUKy ee KOMIIOHEHTOB U CTPYKTYPHBIX CBSI3€H MEKLy
HUMU;

@ crpyKTypa 00J1a1aeT OTHOCUTENILHOW YCTOMYMBOCTHIO BO BpEMEHH, OJ1arofiapst 4emMy cuctema
CYIIECTBYET KaK OTHOCHTEIILHO CaMOCTOSITeJIbHBIN U 000CcO0IeHHbI 00beKT. bosee Toro, sBssACh
HanboJiee YCTONYMBOW XapaKTEPUCTUKON CHUCTEMBI, OHA TO3BOJISIET HAKAIUIMBATh B ONpEeIeHHbIX
npeziesiax KOJMMUECTBEHHbIE N3MEHEeHH s, HeM30eKHO MPOUCXOASAINHE B Mporecce (PyHKITMOHUPOBA-
HUS, TIPEIONpeessis TEM CaMbIM TOCIIeyIoIIee pa3BUTHE, IPe0Opa30BaHIE CUCTEMBI.

OTHOCUTENTBHO CTPYKTYPBI IIPABOBOIO PEXMMa B HAyKe CJIOKUIUCh TPU OCHOBHBIX MOAXO/A!

@ 11paBoOBOW PEeKUM OTOXKIECTBISETCS C MEXaHU3MOM MPABOBOTO PETYJIMPOBAHUS, B PE3YIIb-
Tare Yero COBNAJAET U UX CTPYKTYpa;

@ 11paBOBOI PEKUM — ITO MHCTUTYT IPaBa, M €ro CTPYKTYPY COCTaBJISIET COBOKYITHOCTh TIpa-
BOBBIX HOpM®’;

@roHsATHE TIPaBOBOro pexnmMa Impe moHATHs MIIP, mostoMy B CTpyKTypy IPaBOBOTO
pekuma moMumMo 3eMeHToB MITP BXoasAT npuHIMITEI ITpaBa, METObI IPAaBOBOTO BO3JIEUCTBUSA U T.
H~98

Wrak, B pe3yabrate CpaBHUTEIIBHOTO aHAIM3A TIPABOBOTO PEeXKUMa M CMEKHBIX OOIIeTeOpeTH-
YECKMX KaTeropuili MOKHO C YBEPEHHOCTbIO KOHCTATUPOBATh, YTO MPABOBOW PEXUM SIBJISETCS pa3-
HOBHHOCTBIO IIPABOBOI'O COCTOSIHUSI, HE CBOIMMOIO HU K COBOKYITHOCTU IOPUIMYECKUX HOPM, HU K
MeXaHU3MY IPAaBOBOT'O PETYJIMPOBAHMUS.

9 Cwm.: Tioxtun B. C. OrtpaxeHue, cucTeMsl, kubepHerrka. M., 1982. C. 21.
97 Cm.: Posanos U. C. AIMAHHCTpaTHBHO-TIPABOBbIE PEKUMBI TT0 3aKOHOMATENbCTBY Poccuiickoit Penepariiv, X Ha3HaUeHUE U
crpykrypa // T'ocynapcrso u mmpaso. 1996. Ne 9. C. 85.

%8 Cwm.: Teopus ropuanyeckoro npouecca. C. 152-156.
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B cTpykTypy mpaBOBOro pexkrma MOTYT ObITh BKJIIOYEHBI MPABOBBIE CPEJICTBA PA3IUIHOTO
COCTaBa U ypoBHs (IIPOCTbIe M KOMIUIEKCHBIE): JIEMEHThl MEXaHW3Ma MPaBOBOTO PEryIMpOBaHUS
(MpaBOBBIE HOPMBI, OTHOIIICHU S, aKThI peaTn3alliy MpaBa, opuandeckre (hakThl U T. 11.), CYIIeCTBeH-
HBIE XapaKTEPUCTUKH CYOBEKTOB U OOBEKTOB MTPaBa, MPOCTPAHCTBEHHO-BPEMEHHbBIE XapaKTePUCTUKU
PeryJMpyeMbIX OTHOIIEHHI, CUCTEMA TapaHTHA PeaM3aliy MPaBOBOTO PekrMa (B TOM UHCIIE I0pH-
JMYecKasi OTBETCTBEHHOCTh 32 HapyIIeHHe PeXUMHBIX TPeOOBAHUI), TPABOBBIC MPUHIIUTIBI, IETA U
CIIOCOOBI TTPABOBOTO PETyJIMPOBAHUS.

JlpyrumMu coBamMH, TOJYEPKHEM ellle pa3, MPABOBOW PEXKUM — 3TO UMEHHO «YKPYITHEHHBIH
OJI0K», KOTOPBIN COEAMHSIET B €IUHYI0 pa00UyI0 KOHCTPYKIIMIO ONpPEIeIeHHbI KOMIUIEKC IPAaBOBBIX
Cpe/ICTB COOOpa3HO BOZHUKAOIIAM TesIM .

[pexcraBinseTcs, 4yTo NpeIIokKeHHAsI CTPYKTYypa (COCTaB) MPAaBOBOTO peKMMa HanOoJiee ONTHU-
MaJIbHA, TIOCKOJIBKY B HEW YeTKO IMpPeICTaBJIECHbl BCE COCTABISIONINE (KOMIIOHEHTHI) UCCIIEAyeMOit
KaTeropyu, ¥ OHa B MOJIHOM MEpe OTBEYAET €ro COIEPKAHUIO.

Wtak, npasosoii pesxcum MOKHO ONPEAETUTb KaK 0COObll NOPSOOK NPABOBO20 PeYyNUuPOBaAHUSL
00U4eCMBEHHBIX OMHOULEHULI, OCHOBAHHDILL HA ONPEOENEHHOM COYEMAHUL NPABOSbIX CPeOCms (8 mom
uucne U Cnocobo8 NPasoeo2o PeyAUpPoBaHuUs), 2apaHmMULL U NPUHKUNOG, CO30AIOWAULE NPEUMYU4ECEa
(b0 o2paHuuenus) Ons YO08NemeopPeHUs: UHIMEPeco8 CYoveKnos npasa U HanpasAeHHblil Ha OOCMU-
JHCeHUe ONMUMANLHO20 COYUANBHO 3HAUUMOZ0 Pe3Ynbmamad.

B cBol0 ouepenp, CYIHOCTh MTPABOBOTO PEKMMa 3aKJII0YAETCS B TOM, YTOOBI TOCPEICTBOM OCO-
O0ro couetaHusi JO3BOJICHUN, 3aIIPETOB U TIOBUTUBHBIX 00S3BIBAHUI CO3JaTh OCOOBIN HACTPOW Tpa-
BOBOT'O PEryJIMPOBAaHUS — HEOOXOAMMBIE YCIIOBUS /7151 OECIIPENATCTBEHHOM peann3aluy CyObeKTaMu
CBOMX IPaB M 3aKOHHBIX MHTEPECOB, OrPAHUYCHUS MPOTHUBOIIPABHON NEATEIHPHOCTH, JOCTHKEHUS
WHBIX COLIMAILHO-TIOIE3HBIX LIEJIEH.

% Cwm.: Anekcees C. C. Teopus npasa. C. 243.
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I'naBa 2
IIponeccyajibHO-IPABOBOM PEKUM:
€ro CymHoOCTb U coaep:kanue "

Ecnu mMatepuaibHO-IIpaBOBBIE PEKMMBI TIOJTYYaIM U MOMYYalOT JOJKHOE BHUMaHKUE B I0pU/HU-
Yyecko Hayke'’!, To pekuMy MpoIecCyalbHOMY «IIOBE3JI0» MEHbIIE, My TPAJIUIIMOHHO OTBOIUTCS
BTOpOCTeIeHHas posib. [IpuyeM npu paccMOTpeHMH MPOLIECCyabHO-IIPABOBBIX PEKMMOB, KakK Mpa-
BWJIO, BHUIMAHKE YYEHbIX aKLIEHTUPOBAJIOCh UCKJIIOUMTEIBHO Ha UX BCIIOMOraTeJIbHOM, 0OecreunBa-
ouieM paboTy MPaBOOXPAHUTENBHBIX U CyAE€OHBIX OPraHOB B Ipolecce UX (PyHKLMOHAJIBHOM Jes-
TEJIbHOCTHU XapaKTepe; JaHHbIA BUJI IPABOBOTO PEKMMA OCTaBAJICS] MAJIOU3yYEHHBIM.

HecmoTpss Ha TO, 4TO PSIOM aBTOPOB KATErOpHs «IPOLIECCYasIbHBIA PEKUM» TPU3HAETCS,
paboT 1o 3TOM TeMe Bce ke HeJOCTaTOuHO %2

100 MyGukarms momrotoBeHa B paMkax BBIIONHEHWs TOCYIAPCTBEHHOTO 3aaHMs MUHHMCTEPCTBA OOpA3OBAHMS M HAyKH
Poccuiickoit ®eneparmu (mpoekt 21/91).

101 e, Hanp.: [IpaBoBble peXUMBI: OOIIETEOPETUIECKUI M OTPACIeBOM actieKTHl : MoHorpadus / o pen. A. B. Mamsko, U.
C. Bapsmiosoii. M., 2012; Bensiea I'. C. [1paBoBoii pexxum B 00mIeTeOpeTHIeckoM n3MepeHnu : MoHorpadus. M., 2013; Ipaso-
BBIE PEKHMBL: aKTyaJIbHBIE O0IIETeOpeTHIECKHe X KOHCTUTYIIMOHHO-IIPAaBOBbIEe TPOOIEMBI : KOJIEKTHBHAst MOHOTpacust. KpacHosipek,
2016; u gp.

102 cu, Harip.: Hazapos C. H. [Tonsatue nmpoueccyanbHO-IIPaBOBOIO pexuma U ero Buios // BectHuk Bosskcekoro yHuBepeurera
um. B. H. Taruesa. Cepus «HOpucnipyaenuus». Boin. 64. Tonbsartu, 2007. C. 37, 38; benses B. I1., Bensiea I'. C., Py6uenko C. O.
I[TponeccyalibHO-NIPaBOBOM PEXUM IOPHANYECKOI AesITeIBHOCTH: 00IIeTeopeTHIecKoe uccienopanue : MoHorpacdms. Kypek, 2011.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasinen OO0 «JIutpec».

IIpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB II0OJHYIO JIETaJIbHYIO Bepcuio Ha JluTpec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOom.

31


https://www.litres.ru/book/a-p-limanskaya/sovremennaya-teoriya-pravovyh-rezhimov-teoreticheskiy-i-otr-40133392/chitat-onlayn/

	Введение
	Глава 1
	Глава 2
	Конец ознакомительного фрагмента.

