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BBenenne

B Koncrurynum Poccuiickon ®@eneparmu (cT. 52) 3aKperuieHo, YTo Mpasa MOTEPHEBIINX OT
IIPECTYIUIEHUI OXPaHSI0TCA 3aKOHOM. ['ocyrapcTBo obecreunBaeT NOTepIeBIINM JOCTYII K IPaBOCY-
M0 ¥ KOMIIEHCAIIMIO TPUYMHEHHOTO yiepoa. B cBeTe 3Toro KOHCTUTYIIMOHHOTO TTOJIOKEHHU T OXpaHa
[IPaB ¥ MHTEPECOB MOTEPIEBIIEr0 CTAHOBUTCS BaXKHOM 3a/laueil COBPEMEHHOI'O 3aKOHO/IATE/IbCTBA, B
pelIeHNH KOTOPOH OIPEe/IIEHHYIO POJib UTpaeT YToloBHbIN Kojieke Poccuiickoil Penepanum — Kpyn-
HOE JIOCTHKEHHE POCCUICKON YIOJIOBHO-ITPABOBOI HAYKHU U 3aKOHOTBOPYECKOW MPAKTUKH.

OnHOH U3 NMpeAnockUIoK cTpororo coomoaeHuss HopM YK sBisercss npaBUIbHOE yCTaHOBIIE-
HUE B HUX MPU3HAKOB, XapaKTEPU3YIOIIMX NOTEpreBUIero or npecryruieHusa. Bepxosnbii Cyn Poc-
cuiickoil Penepannu u BepxosHsiil Cyn ObiBiiero Coerckoro Coro3a B pa3bsCHEHUSX 110 IPUMEHe-
HMIO OT/ZIeJIbHBIX HOpM YK Ipy paccMOTpeHN HEKOTOPBIX KaTerOpHid YTOJIOBHBIX J€71 HEOJHOKPATHO
oOpallany BHIMaHUE CylI0B Ha HEOOXOOMMOCTh TIIATEJIbHOTO BBISICHEHUSI OOCTOSITENBCTB, OTHOCS-
IIMXCS K MOTepHeBIIeMy(JJaHHbIE O JIMYHOCTH MOTEPIIEBLIEr0, €ro COCTOSIHME B MOMEHT COBepIlLie-
HUS NPECTYIUIEHHS]; B3aMMOOTHOIIEHUS] MeK/ly BUHOBHBIM U MOTEPIIEBILNM; [TOBEAEHUE MOTEPIIEB-
I1IET0 Mepeji COBEPILIEHUEM ITPECTYIIEHH S, B TPOLIECCE €ro COBEPLIEHU U MOCIIE; XapaKTep U pa3Mep
Bpe/a, MPMUMHEHHOTO MOTEPEBLIEMY, U JIP.), U1l IPABUIIBHOW I0PUANYECKON OLIEHKU COIESIHHOTO,
YCTaHOBJICHUS1 IPUUMHHOW CBSI3U, BUHBI, UHAWBU/yaJIN3allMM OTBETCTBEHHOCTH M HaKa3aHUsl.

B cBs13u ¢ 3TMM BO3HHKJIAa HEOOXOAUMOCTh TEOPETHUECKOTO MCCIIEI0BAHNS PA3IMIHBIX aCTIeK-
TOB IPOOJIEM MOTEPIEBILErO OT MPECTYIUIEHNsI B YTOJIOBHOM IIpaBe, KOTOpask B 3HAYMTEIHON Mepe
00yCJIOB/IeHa HACYIITHBIMH MOTPEOHOCTSMU CYeOHO-CIIe/ICTBEHHO!N MPAKTUKH, TIe 3a49acTyIo JIOIycC-
KaloTCs1 OIIMOKY ITPY aHAJIM3€ M OLICHKE MPU3HAKOB, XapaKTepHU3yIONIMX MOTEPIEBIIET0 B OCHOBHOM
WM KBUTM(HUIMPOBAHHOM COCTaBe, JMOO IPYTMMH OOCTOSTENIbCTBAMH, OTHOCSIIMMHUCS K MOTEp-
NeBLIEMY OT IPECTYIUIEHHU s, KOTOPBIE MIMEIOT YIOJIOBHO-ITPABOBOE 3HaueHue. Elle Berpevatores ciy-
Yyau HelpaBWJIbHOTO YCTAaHOBJIEHUS XapaKTepa U pa3mepa Bpejia, IPUUYMHEHHOTO MOTepIIeBIEMY OT
NIPECTYIUIEHUS, HepeIKU (PaKThl HEMPaBUIbHON KBATM(DUKALIMY JESTHUS U3-32 OLIMOOYHOrO BBIBOAA
O MPU3HAKAX COCTaBa, OTHOCSIIMXCS K TMOTEpIieBIIeMY, Ha3HAYeHHs HaKa3aHusl 0e3 ydera oOCTosI-
TEJIbCTB, XaPAKTEPU3YIOIIMX MOTEPIEBIIEro, KOTOpble MOI'YT BJMATh HA XapaKTep M CTeleHb oOlle-
CTBEHHOW OMAaCHOCTH MPECTYIUIEHHUS], a TaKke 0OCTOATENILCTB, CMAMYAIOLIMX WM OTATYAIOIIMX HaKa-
3aHMe.

Heo6xoaumocTh TIIyOOKOH TEOpEeTUYECKOl pa3padOTKK Pa3IMYHbIX CTOPOH U aCleKTOB MPO-
O1eMbl NOTEPIEBLIEr0 OT MPECTYIIEHUS B YIOJOBHOM IIpaBe HE pa3 MOJYEPKHUBAIACh BEAYLIMMU
OTEYECTBEHHBIMU YUYeHbIMU-KpMUHAIMcTamMu. Tak, eme 6onee tpuaatu jet Hasan I1. C. [larens,
00OCHOBBIBasi HEOOXOIMMOCTD TITyOOKOH pa3paOOTKK yUeHHs O MOTEPIIEBIIEM B YTOJIOBHOM IIpaBe,
MOTYEPKUBAJI, YTO «CPEAW APYTHX YrOJIOBHO-TIPABOBBIX MHCTUTYTOB U MOHSATHUI OOJIBIION UHTEpEC
Ipe/CTaBIIsieT (pUrypa rnorepneslIero, T. €. JULA, OHeCHIero yiepo oT npecryruieHus» . K yucmy
YTOJIOBHO-TIPABOBBIX MPOOJIEM IMOTEPIIEBIIEro OT MPECTYIUICHUsI OH OTHEC: OIpesie/ieHre TIOHSATHS
MOTEPIIEBILETO B YTOJIOBHOM I1paBe, YACHEHHE MeCTa MOTEPIIEBILEro B COCTaBEe MPECTYIUIEHHUs U BIIU-
SIHUE TTOTEepIEBIIEro Ha BOSHMKHOBEHUE YTroJIOBHOM OTBeTcTBeHHOCTU. C Tex nop npodiema norep-
TIEBLIETO B YTOJIOBHOM IIPaBe HE yTpaTuiia CBOErO 3HAUeHHUs], a, HAIPOTUB, CTaJa elle 0oJiee aKTyallb-
HOW B CBSI3U C IMPOBOAMMOM pedhOpMO IMPAaBOBBIX OCHOB POCCUICKOTO rOCY1apCTBA.

HayyHnas pazpaboTka mpo0OseMbl OTEPIIEBIIEro B yTOJIOBHOM MpaBe MpHoOpeTaeT ocodoe 3Ha-
YEHUE B CBA3M NPUHATHEM HOBOTO YTOJOBHO-NIPOLIECCYaIbHOro Kojekca Pd, kotopelil onpenesnser
MOHSATHE MOTEPIEBILEroO OT MPECTYIUIEHUs], PACKPBIBAET 3HAUEHUE T€X WJIM UHBIX TEPMUHOB, UCIIOJIb-
3yeMbIX B YTOJIOBHOM 3aKOHE ITPU XapaKTePUCTUKE MOTEPIIEBILETO, ¥ IPU3HAET, YTO YTOJIOBHOE CYAO-

! azew 11. C. [MoteprieBIIMii B COBETCKOM yrosioBHOM rpage // [lotepnieBiumii ot npecrymuienust: Temarinueckuit cOopHuK. Bra-
mmBocTok, 1974. T. 85. C. 17.
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IIPOM3BOJCTBO UMEET CBOMM Ha3HAYEHUEM 3aILUTY IIPaB U 3aKOHHBIX MHTEPECOB JIUI] M OPraHu3aluii,
MOTEPIIEBIINX OT MPECTYIUICHUM.

B Hacrosiiiee Bpemsi cpoOpMHPOBAJIMCh HOBBIE HAyUHBIE HAIIPABJICHUsI, CBS3aHHBIE C U3YyYe-
HHUEM IpoOJIeM MOTEPIEBIIEro OT NPECTYIUICHNUs B YTOJIOBHOM IpOIecce, KPUMHUHOJIOTUH, KPUMHU-
HAJICTHKE, CyIeOHON MeAUIIMHE, CyleOHOM NCUXUaTpyuu, Cy1eOHOM IICHXOJIOTUH. YTOJIOBHOE MTPaBO
HE MOXET HaXOAMUTLCS B CTOPOHE OT 3TUX aKTYyaJIbHBIX UccieqoBaHui. CaMOCTOSITEIbHBIM HaIpaB-
JIEHUEM SIBJISIETCS] YTOJIOBHO-IIPABOBOE MCCIIEIOBAHUE TTOTEPIIEBILIETO OT MPECTYIUIEHU ], KOHIIETILMS
1 000CHOBaHME COAEPkKaHMs KOTOPOTo MPeACTaBIeHbl B JaHHOW pabote. OObeM U cofepikaHue pac-
CMaTpPHBaEMbIX B JaHHOW pabOTe BOMPOCOB, HANPABJIEHHOCTD 3a/1a4 M CIIOCOOBI MX pEIleHUs M03-
BOJISIIOT, 110 HAIeMy ITyOOKOMY YOEXIEeHHIO, TOBOPUTh O pa3padOTKe MEepCIeKTUBHOIO HAYYHOTO
HAalpaBJIEeHUs B YTOJIOBHOM IpaBe, UMEIOIIETO BaKHOE 3HAYEHUE /11 TEOPUU U TIPAKTUKU.
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Paznea 1
Teopernueckue npooaeMbl
MOTePNeBIIEero B YrOJIOBHOM MpaBe

I'masa 1
YdeHue o0 nmorepreBineM Kak OHO
U3 HANPaBJIeHNH B YTOJIOBHOM IIpaBe

1.1. IIlpeaMeT y4eHus 0 nmoTepneBileM B YTOJJOBHOM IIpaBe

YdeHue o noTeprieBiieM B yroJJOBHOM MpaBe — OIHO U3 CPABHUTEIBHO MOJIO/IBIX HOBBIX Hayy-
HBIX HAIlpaBJICHUH, HalleJICHHOE Ha Pa3pabO0TKy HAyYHO 0OOCHOBAHHBIX PEKOMEH IAIIHIA, peaTn3aIius
KOTOPBIX MTPU3BaHa MOMOYb PEHISHUIO 33/]a4, IEPEYHCIeHHBIX B CT. 2 YTOJIOBHOTO Kojekca Poccuii-
ckoit deneparu, a TakKe MOBBICUTH I(PPEKTUBHOCTH AEATETLHOCTU MTPABOOX PAHUTEBHBIX OPTaHOB
no npumeHenuio HopMm YK. Vnen o0 yronoBHO-IIpaBOBOM 3HAUEHUU JIUI, KOTOPHIM MPECTYITHBIM
MOCATATeIbCTBOM NIPUYMHEH BPe[l UM CO3[]aHa YTpo3a MPUIMHEHHS TAKOTO Bpea, UMEIOT ITyOOKHe
HCTOPUYECKHE KOPHU, TTOJTyUMBIITNE OTPAKEHNE B UCTOPUU Pa3BUTHSI YTOJIOBHOTO 3aKOHOAATEILCTBRA,
HaYMHAs C APEBHEUIIINX BPEMEH, U B PABOBOU JIMTEpAType MPOIILIOro?.

B kauecTBe OT/I€ILHOTO TEOPETUYECKOTO HANIPABJICHUS YUEHHUE O TIOTEPIIEBIIeM OT MpPecTyI-
JIEHUsI B HayKe YroJIOBHOTO MpaBa BO3HUKJIO CPABHUTENILHO HeAaBHO, B 60-x rr. XX cronerusi, o
BJIMSIHUEM BUKTUMOJIOTUYECKUX UCCIIEIOBaHUI. B yKa3aHHBIN epHo]l HA CTpaHUIIAX IOPUANYECKOM
TIeYaTy TOSIBJISIOTCS MEePBbIe MyOIUKAIIK, TIOCBAIIEHHBIE YTOJIOBHO-TIPABOBOM MPOOIeMe MoTepIieB-
mrero. B pabotax I1. C. larens, B. H. Kyapssuesa, H. ®@. Kysnerooii, B. C. Munckoii, A. b. Caxa-
posa, T. I'. IllaBrymuaze, JI. B. ®panka, T. B. Lleperenu u gpyrux y4eHbIX CTaBUTCS BOIPOC «O BUHE
MOTEPIEBIIEro» U e¢ BIMSHUYU Ha CTETNIeHb OTBETCTBEHHOCTH CYObeKTa MPECTYIUICHUS.

OnHYM U3 NepBbIX HA KOMIUIEKC YTOJIOBHO-TTPABOBBIX BOIPOCOB, CBSI3AHHBIX C MIOTEPIIEBIINM,
oOparun BuuManve JI. B. ®@pank B cratbe «O0 M3yYeHUN JTUIHOCTH U TIOBEJICHHUS TTOTEPIIEBILIETO,
BHIITIEMICH B cBeT B 1966 1. B Hell Oblia cliesiaHa MonbITKa K1accuuIpoBaTh HOPMBI YTOJIOBHOTO
KOJIeKca, UMEIONIUE 3HAaYeHUe JIs1 U3yYeHHU sl IMYHOCTH U MIOBe/IeHu s TioTeprieBiiero. B ocHoBy kiiac-
crpuKaIy ObUTH TIOJIOKEHBI CTATUIECKHE U IMHAMUUYECKUE PU3HAKY, XapaKTepU3YIOIIHe TMYHOCTh
MOTEPIIEBIEro (BO-TEPBBIX, BO3PACT, MOJ, CIy:KeOHOE MOJIIOKEHUE, a TaKkKe COCTOSIHUE MOTEpIIeB-
IIer0 K MOMEHTY TOCAraTe/ibCTBa; BO-BTOPBIX, OT/EJIbHbIC MOCTYNKHU U MOBE/IEHUE TIOTEPIIEBIIIErO B
TOW UJIM UHOM KOHKPETHOM CUTYalluW U MCUXUYECKOE OTHOIIIEHUE ero K CBOeMY MOBEACHUIO, MOJY-
YUBIIEMY TOJOKUTEILHYIO WIM OTPULIATESIbHYIO OIIEHKY 3akoHojartessi). beutu copmynupoBaHbl
OCHOBHBI€ YTOJIOBHO-ITPABOBbBIE BOITPOCHI, UMEIOITNE BUKTUMOJIOTMUECKUI XapaKTep, KOTOPbIe CBOIM-
JICh K clieyioniemMy: 1) B Kakux MPecTyIUIEHUsIX UHTEPEChl MOTEPIEBIIEro JHIla BRICTYAIOT B Kave-
CTBe OOBEKTA MOCATATENILCTBA U B KAKUX U3 HUX MMeeT 3HaueHHe UCCIIeOBaHNe JTMYHOCTH U TTOBe-
JIeHUsI TIOTEPIIEBIIIEr0; 2) KAKOBO COOTHOIIIEHNE BUHOBHOT'O TIOBEJCHUSI (B IIIMPOKOM CMBICIIE CJIOBA)
MOTEPIEBIIEr0 ¥ BUHOBHOTO TIOBE/ICHUS (B YTOJIOBHO-TIPABOBOM 3HAUCHWN) OOBHHSIEMOTO (TIOICY-
IMMOTO) B TeX CIy4asx, KOrja JSHCTBHS STHX JIHIl ObUTA B3aMMOCBs3aHbI? [Ipr 3TOM OTMEYanoch,

% Cwm.: @panx JI. B. BUKTUMONOTHsA M BUKTUMHOCTb (00 OIHOM HAIPABJICHHH B TEOPHH M MPAKTHKE GOPbObI C IIPECTYITHOCTHIO).
Hyuran6e, 1972; @apeues H. A. HekoTopble BOITPOCH! OLIEHKH JITYHOCTH ¥ TIOBEICHUSI ITOTEPIEBLIET0 B UICTOPUH YTOJIOBHOTO 3aKOHO-
natenbctBa Pocenn (nopesomormonHsiii nepuon) // Opugudecknii Becthuk PI'DY (PUHX). 2002. Ne 2. C. 61-67.
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YTO BMHA TIOTEPIIEBIIETO U BHMHA OOBUHAEMOTO (IIOICYAMMOrO) CBSI3aHbI MEKy COOOM HACTOJBKO,
HACKOJIBKO «BHHA» NIEPBOro BiMsieT Ha BUHY BToporo. C stoit Touku 3penHus JI. B. ®pank pasrpanu-
YMBaJ CIIEIYIONIME CTyYan: KOTjia BUHA MOTEPIEBIIEro BXOAUT B KA4eCTBEe HEOOXOIMMOro pU3HaKa
COCTaBa MPECTYIUICHUS U BIMSIET Ha KBATM(UKAIMIO TIPECTYIUICHUSI WA Mepy HaKa3aHWsI 3a Cofe-
SITHHOE; KOT/1a BUHA MOTEPIIEBIIIEro ¥ BOOOIIIE €ro JMYHOCTh B JTI0OOM MPOSIBICHUM Ha KBATU(UKAIIIO
MIPECTYIUICHHSI He BIIMSIET U JIMIIb B ONpeIe/IeHHON Mepe MOXET MOBJIUSTH Ha HAKa3aHUe BUHOBHOTO.

HawnOoree momHo 1 00CTOATENTBHO pa3padOTKy MPOOIeMbl TIOTEPIIEBIIIEr0 B COBETCKOM YTOJIOB-
HoM mipaBe mofpiToxkw [1. C. larens. Mim ke maHa oOoOmanoimas KiaccuguKarys U OIUcaHo mpa-
BOBOE 3HAUEHME MPU3HAKOB, XapaKTepU3YIOIIKX HoTeprieBiiero. OCHOBHbIE TPUHIIMIIBI YKa3aHHOM
KJIaccupUKaluy CeayIonye.

[NepBas rpymma npu3HAKOB — (PU3MYECKUE JTHOO COILMAIbHBIE — XapaKTepu3yeT JIMYHOCTh
MOTEPIEBLIETO; BTOPasi — €ro MoBeleHNe (IIPaBOMEPHOE, HEIPABOMEPHOE, COITIACKE); TPEThE — COCTO-
sIHUE TIOTEpPIIEBIIET0 B MOMEHT COBEpIICHHS MPECTyIUIeHHs (Hanpumep, OecrioMOIIHoe, O0Ie3HEH-
Hoe). [TocnenHion, YeTBepTyIo, IPyIIy COCTABIISAIOT MPU3HAKU, OIPEAEISIONINe B3aMMOOTHOIIEHHU ST
Me>K/1y BUHOBHBIM M MTOTEPIIEBIIAM™.

OpuruHasbHBIE MBICIIY TI0 YTOJIOBHO-TIPABOBBIM MTPOOIEMaM MOTEPIIEBLIETO OT MPECTYIUICHHUS
B YKa3aHHBI MEPHO]] BHICKA3bIBAIOTCS U B JIUTEPATYPE 1O YTOJIOBHOMY ITPOIIECCY, Ie B CBS3H C IIPH-
HatreM B 1958 r. OcHoB yrosioBHoro 3akoHozaTe bcTBa Coto3a CCP u Coro3HBIX peciyOIMK aKTUBHO
pa3pabaThIBaJICSl YTOJOBHO-TPOLIECCYAIbHBIN aCMeKT MOTEpIeBINero oT npectyruienus. [Ipusenem
HEKOTOphIEe BBICKA3bIBAHMUSI aBTOPOB, BBIPAXKAIOIINE PA3IMUHbIE TPOOIEMBI, CBS3aHHbIE C TIOTEPIIEB-
I[IIUM OT MPECTYIIICHUS.

CyxJeHue O BIMSHUM «BUHBI MMOTEPIIEBIIETO» Ha €ro COOCTBEHHOE IMPOIIECCYAbHOE TMOJI0-
JKeHue BbIcKasbiBaeT B. JlyOpuBHBIN. «AHAIN3 MPUUYMH U YCIIOBHM, CIOCOOCTBOBABILIUX PECTYILIE-
HUSIM, — [TUIIET UCCIIeIoBaTe b, — MOKa3al, uTo 34,7 % yOWiiCTB MOCe0BAIN B pe3yJibTaTe Herpa-
BOMEPHBIX JICHCTBUI CAMUX MOCTPAJABIINX (OCKOPOJIeHUH, TOOOEB, n3/1eBaTebCTB), 20 % TenecHbIX
MOBPEXKJCHUIN Pa3IMYHON TSKECTH MPUUYMHEHBI JILIAM, TOMYCTHBIIMM aMOpPaJIbHbIe MOCTYIKH U
MpOTUBOIpaBHbIE AeiicTBUs. [1o BceM Aenam 0 MOIIeHHUYEeCTBE MPECTYMHUKH COBEPINIAIN CBOM He3a-
KOHHBIE JICWCTBUSI BCIIEICTBUE KOPBICTHOM 3aMHTEPECOBAHHOCTH moTepreBMX. [1o GOMbIIMHCTBY
e O B3ITOYHUYECTBE HUKAKOTO BHIMOTaTesIbCTBA CO CTOPOHBI B3SITKOAATEN S HE OBLIO» .

Bo3spaxas mpoTMB MHEHUsI MCCIeI0BaTeNeH, MOJaraoliuX HEBO3MOXHBIM MPU3HATH MOTEp-
MEBIIMM OT MPECTYIJICHHS TPakJaHWHA, TIOBEIEHNEe KOTOPOro Mepe] ero COBEepIleHneM ObLIO MPo-
THBOIPABHBIM, HECMOTPS HA MIPUYMHEHUE eMy MpecTynHoro Bpeaa, P. JI. PaxyHoB momuepkuBaert,
YTO «IIPY PELIEHUH BOIIPOCa O MPU3HAHUU I'PAKIAHIMHA MOTEPIIEBIIUM HEOOXOIUMO BBISICHUTH CBSI3b
MPUYMHEHHOTO BpeZa C MPEeCTyIJIEHUEM, a He C TPOTUBOIPABHBIM JEHCTBHEM TOCTPAIABILETO» .

O TecHO CBSI3M MOHATHSI TIOTEPIIEBIIETO OT MPECTYIUICHUS C COCTABOM IPECTYIIJICHHS BbICKa-
3aiica B. I1. Boxkpes. [1o ero MHEHHIO, «IIOMBITKA JaTh NOHATHE MTOTEPIIEBILIETO OT IIPECTYIIEHUS B
OTpBIBE OT aHAJIM3a COCTaBA MPECTYIUICHHsI, KOTOPHIM IIPUYMHEH Bpe/l, IPUBOJUT HE TOJIBKO K YIIIEM-
JIGHUIO TIPaB TPaXJaH, HO U K HEOOOCHOBAHHOMY PACIIMPEHHUIO KPyra JIMIl, KOTOPbIM 3aKOH IMPeao-
CTaBJIsIET MIPaBa, MpeaycMOTpeHHbIe CT. 24 OCHOB yroJIOBHOTO CYAOIPOU3BOACTBA» .

JlanpHeHIe uccaeoBaHus U TeOpeTUYecKre pa3padoTKH MO MpodIeMaM MOTepPHEBIIEro OT
MIPECTYIUICHHS TIOMYYMIA MPOJOJIKEHNE B TMOCEAYIONINe TObl B TPyAaX 3THX M JPYTUX YYEHBIX,

3
Cwm.: @pank JI. B. O6 uzydeHnn JTMYHOCTH U ToBeneHus notepresiiero (Hyxna nu coBerckast Buktumororusi?) // Bompocst
YTOJIOBHOTO TIpaBa, YTOJIOBHOTO Iporiecca ¥ kpumuHosorun. dymante, 1966. C. 140.

4 Com.: [azenw I1. C. TlotepnieBiMii B COBETCKOM yrojioBHoM mipase // [loteprieBiumii ot npecryruienus. Bnagusocrok, 1974. C.
16-37.

3 /yo6pusnviii B. Kto siBnsieTcs noteprneBIM OT nipectymuieHusi? // CoupanuctuyecKkas 3akoHHOCTh. 1965. Ne. 4. C. 49.
6 Paxynog P. J]. Y4aCTHUKH YTOJIOBHO-IIPOLIECCYaTBHOH ASSITETLHOCTH O COBETCKOMY TpaBy. M., 1961. C. 245.

7 Booicwea B. TT. K BOITPOCY O MOHSATHH MOTEPIEBILEro B YroJIOBHOM Iporiecce // V4. 3am. Bcecolo3HOro nH-Ta IopHANYECcKUX Hayk.
M., 1962. Buim. 15. C. 162.
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B KOTOPBIX OBbUTH C(pOPMY/IMPOBAHBI OCHOBHBIE TEOPETHUECKHE TTOJIOKEHHSI, COCTABUBIIIME MEPBOHA-
YaJIbHYI0 OCHOBY YY€HHMSI O MOTEPIIEBIIIEM B YTOJOBHOM IpaBe®.

[Mpouzomenmue B Hamieli crpane B Havasie 90-x rr. XX B. peBOTOIMOHHbBIC TTPe0Opa3oBaHUs
KOPEHHBIM 00pa30M M3MEHWIN OOIIECTBEHHO-3KOHOMUYECKUI CTPOM M COITUATBHO-TIOJTMTUIECKUI
00NMK 0011IecTBa. DTU MPeoOpPa30BaHUS AU 3aMETHBI UMITYJILC Pa3BUTHIO HOBBIX TEOPETUIECKUX
M3BICKaHUI 1O Tpo0JIeMe MOTEPIEBIIIEro OT MPECTYIUICHUsI B YTOJIOBHOM TIpaBe.

B cBoeit monorpacdun® B. C. Munckas u I'. Y. Yeuens aHaTM3UPYIOT 3aKOHOJATEILCTBO 00 YTO-
JIOBHOW OTBETCTBEHHOCTH 32 MPECTYIUICHHUSI, COBEPIIIEHHBIE B CBSA3U C OTPUIIATEIbHBIM MOBEICHUEM
MOTEPIIEBIINX; PACCMATPUBAIOT OOIIIee MOHSATHE OTPULIATEIBHOTO IOBEICHH S TOTEPIEBIINX, €r0 PH-
3HAK¥ MPUMEHHUTEIIHHO K OT/AEIbHBIM KaTerOPHsIM MPECTYIICHUH MPOTUB JIMYHOCTH; UCCIIEAYIOT POJIb
OTPUIIATEILHOTO TIOBEJCHHUsI TIOTEPIIEBIINX B FeHe3Kce MPECTYIUICHU MPOTUB JIMYHOCTU. ABTOPBI
00OOCHOBBIBAIOT MBICJIb O TOM, UTO «IIEIeCOO0pa3HbIe IPAHUIIBI YTOJOBHO-TIPABOBOM OXpaHbl HHTEpe-
COB TIOTEPIIEBILIETO U, B YACTHOCTHU, TAKOE ONMUCAHNE OOBEKTUBHON CTOPOHBI MTPECTYILIEHHS, YTOObI
oHa ObUIa “paBHOBEJTMKON~ OOBEKTY, 3aBUCAT OT KPUMHHOTEHHBIX (DAKTOPOB, CBSI3AaHHBIX C TIOBE/e-
HHEM CaMOTO MOTEPIIEBINErO B MPEIIECTBYIONIEH PECTYIUICHUIO CUTYAIMH, U HEKOTOPBIX BUKTUMO-
T€HHBIX XapaKTEPUCTHK TOro NoTeprieBiiero. [103aTomy 3akoHOAaTeIbHOE MX PEIIeHHUe JOKHO ObITh
KPUMHHOJIOTHYECKH OOOCHOBAHO '°.

OTaenbHbIE BOMPOCH YTOJIOBHO-TIPABOBOT'O CTATYCa MOTEPIIEBIIETO OT MPECTYIIEHUS PACCMOT-
pensl B muccepraimu B. E. BariokoBoit «Ilotepnesimii B yronoBHoM mpaBe» (1995)!. Hccrne-
J0BaTesb PaCKphIBAaeT MOHATHE MOTEPIEBIIEro, pacCCMaTpruBaeT COOTHOIIEHUE JAAHHOTO MOHSTHUS C
YTOJIOBHO-TIPOLIECCYaTbHBIM ¥ KPUMHHOJIOTHUECKIM TOHATHSMHA. AHAIM3UPYs TOTEPIEBIIEro Kak
MPU3HAK COCTaBa MPECTYIUICHH I, aBTOP JaeT KJIacCU(UKAIMU MOTEPIEBIINX, HAIIESAIINX OTPAKEHUE
B Pa3JIMYHBIX COCTABaX MPECTYIUICHUI.

[Mpeamerom mMoHOrpaduueckoro ucciepopanus A. B. Cymauesa (1997)!? saBnsercs nocrpa-
JABIINI KaK CAMOCTOSITENIbHBIA CYOBEKT YTOJIOBHOTO MPaBoOTHOIIeHU . [1o ero MHeHMIO, C MOMEHTa
COBEpIIEHUs] BPEAOTPUUMHSIONIETO NEsIHUsI, TIPeTyCMOTPEHHOTO YrOJOBHBIM 3aKOHOM, MOCTpaaB-
UM peau3yeT CBOM UHTEPECH B XOJIE MPEAMETHO-TIPAKTUUYECKO JIesITebHOCTH. «Bo B3auMOOTHO-
IIEHUSIX C MOCTPAJIABIINM rOCYAApPCTBO BBICTYIAET, MPEXKE BCErO, KaKk OOsI3aHHBIN CyOBEKT MPaBo-
BOTO OTHOUICHHUS, SIBJISIIOIIMIACS B TO XK€ BPeMsI BIACTHBIM CyObEeKTOM» 12,

KomruiekcHbIil aHaIM3 Mpo0ieMbl TPAaBOBOTO PETYJIMPOBAHUS U MPAKTUYECKOTO yUeTa JIMIHO-
CTH ¥ TIOBEJCHUSI MOTEPIIEBILErO MPY PACCMOTPEHUH YTOJIOBHBIX A€M JaH U B Hamel padote «Yro-
JIOBHO-TIPAaBOBOE 3HAUEHHE JITYHOCTH U TIOBE/IEHU MoTeprieBinero» (1997) 14, Haubonee cymecTeH-
HBIE BBIBOJIBI M PE3YJIBTATHI €€ MOT'YT OBITh O0OO3HAYEHBI CISAYIONIMM 00pa3oM:

— MCTOpPUSI OTEYECTBEHHOTO YrOJIOBHOTO 3aKOHOAATENbCTBA, HaunMHasi ¢ «Pycckoit lpaBabi»,
CBUZETEILCTBYET O HEM3MEHHOM yueTe JIMYHOCTU U TIOBEJEHUS TOTEPIIeBIIErO MPH ONpeeeHIN
MIpe/IesioB HAKa3aHUsI BAHOBHOTO;

8 Com: I ayxman JI. /]. YTOIOBHO-TIPaBOBOE 3HAYEHNE «COINIACHS MOTEPIIEBIIETO» Ha IPUINHEHNE CMEPTH MM TeJIECHBIX MOBpe-
xnenuit // Tpynst Kuesckoil Boiciueit mkosast MBIL CCCP. 1976. Ne 10. C. 92—101; Kpacuxoe A. H. CylHOCTb Y 3HaY€HUE COIVIACHS
MOTEPIEBIIEro B COBETCKOM yroyioBHOM nipaBe. CaparoB, 1976; Pusman/]. B. Hekotopble BOIPOCH U3y4eHHsI JINUHOCTU U TIOBEJCHUS
nioteprieBiuiero // IlpectynHocts u ee npexynpexaenue. JI., 1971; INoteprieBmmii or npecrymenus: Temarndeckuii coopHuk. Bra-
nuBocToK, 1974. T. 85; [NoTtepneBimuii oT npecTyrieHus (YroJoBHO-TIPABOBbIE, YTOJOBHO-IPOLIECCYAIbHBIE, KPUMUHOJIOTMYECKHE U
rcuxonornyeckue acrnekts) // Tpynsl no npaBoBenenuio. Tapry, 1987.

9 Cm.: Munckas B. C., Yeuens I'. VI.BUKTMMONOrHYeCK e (pakTOpB! ¥ MEeXaHU3M NpecTynHOro noseneHus. Vpkyrck, 1988.

10 Tam xe. C. 5.

"' Cm.: Bamioxosa B. E. [orepnesiumii B yrosoBHoM mpase: Jluc. ... Kaui. opui. Hayk. M., 1995.

12 Cm.: Cymaues A.B. TlocTpanaBiiumii Kak CyObeKT YroJIOBHOTO MpaBOOTHOIIeHusT: Juc. .. KaH[. opui. HayK. Ps3anb, 1997.

13 Tam xe. C. 9.

4w Dapeues H. A. YTOIOBHO-IIPaBOBOE 3HAYEHME JIMYHOCTH U MOBEIEHNU MoTepreBLero: [uc. .. kaua. opua. Hayk. M., 1997.
C. 32-34.
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— COBpEMEHHOE COCTOsTHHE YTOJIOBHOTO 3aKOHO/IaTeNIbcTBA Poccuu TpedyeT 3aK peruieHrsi B HeM
MaTepraIbHO-TIPABOBOTO MOHATHUS TIOTEPIIEBIIETO OT MPECTYIUIEHUSI, KOTOPOe ObI He TOJIBKO pacipo-
CTPaHSJIOCh Ha (PM3MUECKUX JIMI, HO U TIPEIIoarajio MpuInHeHue, Hapsiay ¢ (PU3NYECKUM, NMYIIe-
CTBEHHBIM M MOPAJIbHBIM BPEJIOM, TaKKe MHOTO BPe/ia, MPEAyCMOTPEHHOTO YTOJOBHBIM 3aKOHOM;

— XapaKTepUCTHKA JIMIHOCTH JIMOO MOBEICHNSI IOTEPIIEBILIETO HE SIBJISIETCS CAMOCTOSITENTBHBIM
MIPU3HAKOM COCTaBa MPECTYIUICHUsI K MOKET OTHOCUTBCS K OOBEKTY M OOBEKTUBHOM CTOPOHE Tpe-
CTYILICHUS,

— Ha KBaJTM(PUKAIMIO MPECTYIIICHUS ¥ YTOJIOBHYIO OTBETCTBEHHOCTh TPUYMHUTEISI Bpea OKa-
3BIBAIOT BJIMSIHUE TOJILKO T€ MPU3HAKH, OTHOCSIIMECS K JIMYHOCTH WU TIOBEACHUIO IMOTEPIIEBIIIETO,
KOTOpbIE OTPAXAIOTCSI CO3HAHNEM BUHOBHOTO;

— IIPOTUBOIIPABHOE WJIM aMOPAJIbHOE MOBEIEHNE MOTEPIIEBINErO caMo 1o cede He UCKITIoYaeT
HU BUHOBHOCTH, HU YTOJIOBHOW OTBETCTBEHHOCTH JIMIIA, COBEPIIMBILETO IPECTYIUICHHE; OHO TIPUO0-
peTaeT yroJIoBHO-MPAaBOBOE 3HAYEHUE TOJIBKO MPH HAJIMUUK HETIOCPEICTBEHHOU CBSI3H C TPECTYILIe-
HUEM U B 9TOM CJIy4yae OKa3blBaeT BJIMSIHUE Ha CTEreHb OOIIECTBEHHOW OMACHOCTU W Ha CTEreHb
BMHOBHOCTH JIMIIQ, COBEPIIMBIIIETO MPECTYIUICHHE.

Momorpacduueckoe uccienosanve b. B. Cugoposa (1998)!° mocssiieHo mpodieMe motTepries-
X OT MPECTYIUICHHUS] U YTOJIOBHOM OTBETCTBEHHOCTH. Ha OCHOBE ITyOOKOro M3yueHus OTe4eCTBEH-
HOW U 3apyOeKHOW HAyYHOW M XYJOKECTBEHHOW JIMTEPaTypbl, POCCHICKOTO U 3apyOeKHOTo Yyro-
JIOBHOTO, YTOJIOBHO-TIPOIIECCYaTbHOTO M MHOTO 3aKOHOJATENbCTBA, Psjla MEKIYHAPOJHO-TTPABOBBIX
aKTOB, OOIIMPHON CyIeOHOM MPAKTUKHU aBTOP MCCIEIOBAJT BUKTUMOJIOTUIECKHIA aCTIeKT YrOJIOBHOM
OTBETCTBEHHOCTH, CBS3aHHBI C OCHOBHBIM BUKTUMHBIM MTOBEJICHUEM KEePTBHI ITPECTYILICHHS.

[Mpenmerom auccepranionHoro uccneposanus J1. B. Bynrakosa (2001) !¢ sensiercs morepres-
IIMI B YTOJIOBHOM IPaBe U €ro KpUMHHOJIOTHUECKAasl XapaKTePUCTUKA. ABTOp J1aJl CBOE ONpe/ie/ieHUe
MOHSTHIO TTOTEPIEBIIIErO B YTOJIOBHOM IpaBe M MPEJIOKUII IPU3HATH 32 IOPUINYECKIM JIMLIOM CTa-
TYC TIOTEPIIEBUIETO B YTOJIOBHOM TipaBe. OH 000CHOBAJT U MPEIOKUI KOMILJIEKCHBIE (B TIEPBYIO Oue-
pelb, YrOJIOBHO-TIPABOBbIE M KPUMUHOJIIOTUIECKUE) MEPOTIPUSITUS MPOMPUITAKTHUECKOTO XapaKTepa,
CIIOCOOHBIE CHU3HUTH MPOIECC BUKTUMH3AIIUK B COBPEMEHHBIN TIEPHO].

Nutepecnas padora D. JI. CupopeHko !’ mocBsIeHa ak TyaJIbHBIM U CJIOKHBIM ITpoOieMam aud-
(bepeHIIAIIM YTOJIOBHOM OTBETCTBEHHOCTU M HA3HAYCHU I CITPABEIMBOTO HAKA3aHWSI BHHOBHOMY B
CITy4Jasix, KOrJja COBepIlaeMoe UM MPeCTyIJIeHNe HOCUT CUTYaTUBHBIN XapakTep U 00YCJIOBJIEHO OTPH-
[aTeJIbHBIM TTOBEJEHUEM KEePTBbl. ABTOp aHAIM3UPYET YTOJOBHO-TIPABOBBIE M KPUMUHOIOTUYECKHUE
aCTeKThl IMYHOCTU M TIOBEJICHUSI MTOTEPIIEBIIIErO, PACKPhIBAET MEXaHU3M COBEPILEHUs] BUKTUMOJIO-
TMYEeCKU OOYCIIOBJIEHHBIX MpecTyruieHnid. OCHOBHOE BHUMaHKE B MyOJIMKAIMU YAEIEeHO BOMpPOCaM
YTOJIOBHOW OTBETCTBEHHOCTU M HaKa3aHMS 3a MPECTYIUICHHS, BHI3BAaHHBIE aMOPAJTbHBIM UJTH ITPOTH-
BOTIPABHBIM ITOBEJICHUEM JKEPTBBI.

B 2004 r. C. B. AnomenkoBo# B CapatoBckoM opuandeckoM uHctutyTe MBJI P® 3amuinena
JVICCepTAIUsl HA COUCKAHUE YUCHOU CTEeTIeHW KaHIuIaTa IPUINIeCKUX HayK « YUYeHHUe O MoTeprieB-
IIIEM B POCCHICKOM YTOJIOBHOM TpaBe». Kak oTMeuaeT 3TOoT uccienoBaresib, JOCTUKEHU ST COBPEMEH-
HOW HAYYHOUM MBICTIM, OOHOBJICHHE OTPACJIEBOrO 3aKOHOIATEILCTBA CIIOCOOCTBYIOT (POPMHUPOBAHUIO
B paMKaXx JOKTPHUHBI YTOJIOBHOTO TIPaBa TEOPUM TOTEPIIEeBIIEr0, OCHOBHBIMY HAIIPaBICHUSMU KOTO-
poro sBJsOTCA: 1) odopMiIeHHEe MOHATUIHOTO anmapaTta Y4YeHHs O MOTEpIeBIIEM B YrOJOBHOM
npase; 2) OTTpaHNYEHUE YTOJIOBHO-IIPABOBOTO MOHSATHS MOTEPIIEBIIETO OT YTOJIOBHO-IIPOLIECCYaITb-
HOT'0, aIMUHHUCTPATUBHOT'O, TPk IAHCKO-TIPABOBOTO, BUKTUMOJIOTMTYECKOTO TIOHSITHH ITOTEPIIEBIIIETO;
3) odopmIIeHHE YTOJIOBHO-TPABOBOTO TIOHATHUS MOTEPIIEBINEro; 4) 0003HAYCHUE MecTa MOTepIeB-

15 Cm.: Cuoopos b. B. TloBeeHre MoTepIEBILKX U YTOIOBHAsI OTBETCTBeHHOCTh. Kazanb; Enadyra, 1998.
16 Cm.: Byseaxos J]. B. TloteprieBImii B yroJoBHOM IIPaBe ¥ €0 KPUMHHOMOIYECKas XapaKTepucTiKa: JIC. .. KaH. 0PI, HayK.
Crasponois, 2001.
7 Cwm.: Cuoopenko 3. JI. OTpunatesbHOe MOBEASHUE MOTepIeBIero U yronousiid 3akoH. CII6.: FOpunuyeckuit nentp Ipecc,
2003.
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IIETrO B YTOJIOBHOM IIpaBe; 5) onpeesieHue YyroJloBHO-IIPaBOBOIO CTaTyca MOTEepIIeBILIEro, XapakTe-
PUCTHKA €ro MpaB U 00s3aHHOCTEN KaK CyObeKTa YrOJOBHBIX MTPABOOTHOIIEHHI; 6) XapaKTepUCTUKA
MOTEPIIEBILEr0 KaK KpUMUHOOOPA3YIOIIEero MpU3HaKa; 7) BeISBJIEHHE YTOJIOBHO-TIOIUTUYECKOTO 3HA-
YeHus1 MoTepreBmuiero s,

Hayunble n3bickanusi 1o npooiaemMaM MOTEePIeBIero OT MPeCTyIJIEHHUs B YTOJIOBHOM IpaBe U
B IPYTUX JUCUMUIUIMHAX KPUMUHAJIBHOTO LIMKJIa OymyT Oosee mogpoOHO OCBEIIEHBI B MOCIENYIONIHNX
r1aBax paOoThl. 37ech JMIIb MOAYEPKHEM, YTO B HACTOsIIIEe BPeMs y HaC B CTpaHE U 3a PyOexkoM
HAKOIUJICH MHTEPECHBIN HAYYHBI M SMITUPUYECKUI MaTepuall O MOTEepIeBIIeM OT MpPEeCTYIUICHHUS,
MMEIOIIMI YyroJOBHO-TIPaBOBOE 3HaYeHKe. BmecTte ¢ TeM 10 cux Mop elle HeT JOCTaTOYHON SICHOCTU
M0 MHOTUM TEOPETUYECKUM M METOIOIOTMYECKMM BOIIPOCAM YUYEHHMsI O MOTEPIEBIIEM B YTOJIOBHOM
MpaBe, O ero TEOPETUIECKMX OCHOBAX U TJIABHBIX HAIIPABJICHUSIX MCCIICIOBAHUM.

Bceobbemimoniee yueHre o oTeprieBIieM OT MPaBOHAPYIIEHUH B pOCCUICKOM ITPaBOBOM HayKe
B HACTOsIIEE BpeMsl OTCYTCTBYET, IIO3TOMY IPaBUJIBHOE ONpPEEIeHUE CYLTHOCTU U MpeIMeTa Teo-
pUH O TIOTEPIIEBIIEM B YTOJIOBHOM IIPaBe MMEET Ba)KHOE METOOJIOTMYECKOE 3HAUeHUE U JJIS JPYTUX
IOPUIMYECKUX JUCIATUINH.

Jluta, KOTOPHIM MPUYMHEH YTOJIOBHO HaKa3yeMBblIil Bpell, MPEACTABISIOT MHTEPEC Il pas3ind-
HBIX IMCUUIUTMH KPUMHUHAIBHOTO IIUKJIA — YTOJIOBHOTO TPOIeCcca, KpUMUHAIUCTHKY — U [IJISI COOTBET-
CTBYIOIIMX OTpacjey MpaBa, B YaCTHOCTH KPUMUHOJIOTUH, TIPOKYPOPCKOTO HA/130pa, I0PUIMUYECKON
TICUXOJIOTHH, CY/IeOHOM TICUXUATPUH, CyIeOHON MeIUITUHBI U 1p. Kaxnas n3 HUX u3ydaeT noTeprieB-
IIEr0 OT MPECTYIUICHUsI B PA3IMYHBIX aCleKTax, BblIessist cBou ocodeHHocTH °. TToatomy ux mpea-
METOM SIBJIsIeTCsl He M3y4eHHe IOTEepIEBIIero OT MPEecTyIUIEHUs BOOOIIE, a UCCIEOBaHUE €ro B
onpeseeHHOM acniekte. He cocraBisieT MCKII0YeHHsI U YTOJIOBHOE IPaBo, KOTOPOE paccMarpuBaeT
MOTEPIEBILETO M0/l CBOUM YITIOM 3PEHHMS.

Jlto60e OTHOCUTENIBHO CaMOCTOSITEJIBHOE HAyYHOE HalpaBjeHHe B I'PaHULAX KOHKPETHOMH
HayKH MMeeT CBOU MpeIMeT UCCIIeOBAHUS, T. €. «CTPOTO ONPE/ICNICHHBIN KPYT U3y4aeMbIX SIBJICHUN 1
MX 3aKOHOMEpHOCTel»2’. YueHre o MoTepreBIIeM B yTOJIOBHOM IpaBe TaKke UMeeT CBOM crienudu-
YeCKHI NpeIMET UCCIIeJOBAHK S, B OCHOBY KOTOPOTO IMOJIOKEHA MBICIb O TOM, YTO HapsiAy C UCCIIeIo-
BaHMEM IPECTYIUICHHUS] Ha TAKOM € YPOBHE JIOJKHBI ObITh N3yUYEHBl YTOJIOBHO-TIPABOBBIE BOIIPOCHI,
OTHOCSIIIIMECS] K TIOTEPIIEBIIEMY OT MPECTYIUICHUSI.

AnanuzupyeMoe y4yeHHe O MOTepIeBIIeM BO3HHUKJIO KaK yroJOBHO-IIPaBOBasi TEOPUsl B paM-
Kax YTrOJIOBHOTO IpPaBa COBEPIIEHHO 3aKOHOMEPHO, TaK Kak OOBEKTUBHBIC HYX[bI CyAeOHON MpaK-
TUKM NOTpeOOBalM OTBETa Ha Psiji BOIPOCOB: O CTaTyce MOTEPIIEBLIEr0 B MAaTepUAIbHOM IIPaBe;
O COOTHOILIEHUH €ro (PyHKLIMI B YrOJIOBHOM IIpaBe U B YTOJIOBHOM IpOLIECCE; O BIUSHUU OOCTOS-
TEJIbCTB, OTHOCSIIIMXCS K TMOTEpPIEBIIEMY OT MPECTYIJIEHHS Ha XapaKTep U CTeleHb OOLIeCTBEeHHOM
OIACHOCTH MPECTYIUIEHH ], 0COOEHHOCTH U CTENeHb Bpe/ia, IPUUMHEHHOTO MOTEPIEBIIEMY JesTHAEM,
MPEeyCMOTPEHHBIM YTOJIOBHBIM 3aKOHOM; 00 OIIEHKE MPU3HAKOB, XapaKTePU3YIOLUX MOTEPHEBIIETO
B COCTaBaxX MPECTYIUICHUI; O BIMSHUY JJMYHOCTH U MOBE/ICHUsI IOTEPIIEBIIETO Ha YTOJOBHYIO OTBET-
CTBEHHOCTb M HAaKa3aHUE U JIp.

B 1opuanyeckoii imteparype BICKa3aHO MHEHHE O TOM, YTO pa3paboTKa MpooseMbl OTepIieB-
IIEro OT MPECTYIUIEHUs] MaJIOIJIONOTBOPHA, TTOCKOJIBKY BOMPOCHI IOTEPIIEBIIETO U3y4aloTCsl B yTro-
JIOBHOM I1paBe B pa3/iesie O MpaBOBbIX OJarax u npectyruieHnu?!. JlanHoe cyxeHue BbI3Bajo 00OCHO-

18 Cm.: Anowenkosa C. B. YueHue o oteprieBLIeM B POCCUICKOM YTOJIOBHOM IIpaBe: ABTOped. JUC. .. KaH[l. Iopu]. Hayk. Caparos,
2004. C. 6-9.

19 Cm.: Pefene H. A. O BUKTHMOIOIMYECKOM aCIIeKTe Mpy Ha3HayeHWM Hakasanus // [loteprieBmnii oT mpectyruienus (yro-
JIOBHO-TIPABOBBIE, YTOJIOBHO-MIPOLIECCYalbHbIE, KPUMHUHOJIOTMYECKHE U MICUXONOTHUecKHe acmeKTsl) // Yu. 3am. Tapryckoro rocynap-
cTBeHHOro yHuBepcutera. Tapry, 1987. Beim. 756. C. 5.

20 Xponaniox B. H. Teopusi TocymapcTBa u npaBa: Yde6Hoe rocobue 1 BRICIINX yueOHbIX 3aBeneHuii / [log pen. mpodeccopa
B.I'. CrpekozoBa. M., 1999. C. 19.

2 em: Kaiizep I'. Kpumunonorus: Beeaenue B ocHoBbl. M., 1979. C. 125, 126.
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BaHHYIO KPUTHKY UCCIIE0BATENIeH, KOTOpbIE YTBEPKIAIOT, YTO «HEKOHCTPYKTUBHOCTb 3TOM MO3ULIUN
OYeBHTHA» 2,

JleficTBUTENbHO, TTPOOIEMBI, CBS3aHHBIE C TOTEPIEBIIMM OT IMPECTYIUIEHHS B YTOJOBHOM
MIpaBe, BHIXOAAT JaJIeKO 3a Mpeesibl yueHrs 00 00beKTe MPECTYIIEHH S, O YeM CBU/IETENILCTBYET JIakKe
MIPUBEICHHBIN HETIONHBIN NIepeueHb BOMPOCOB, BOHUKAIOIINX B CyAeOHOW mpakTuke. OYeBUAHO U
TO, YTO O€3 CUCTEMBI HAyYHO pa3paOOTaHHBIX PEKOMEHAAIMI 110 TIpoOJieMe MOTEPIIEBINErO B YTOJIOB-
HOM I1paBe TPYJHO «PEIIUTh BOIIPOC O Mpejiesiax AeUCTBYS HOPMbI B OTHOILIEHUH [TPABOHAPYILIUTENIEN
¥ MOTEPIEBIINX»>* ¥ B 11eJIOM IIPABIJIBHO OIPE/INIUTD YTOJIOBHYIO IOMIMTUKY. Mexay TeM naxke Oer-
JIBIA B3[JIS] HA PaccMaTpUBAEMYIO MTPOOIeMy MO3BOJISIET YTBEPKAATh, YTO BOIIPOCHI, OTHOCSIIIHECS K
MOTEpPIEBLIEMY OT MPECTYIJIEHUS, BIUAIOT HAa IPAHULIbl YTOJIOBHOM OTBETCTBEHHOCTH, KBaIM(pUKa-
LIMIO CONIESIHHOTO, MH/IMBU/1yaIU3allvIo Haka3zaHus. be3 ydyera JaHHBIX O OTepHeBLIEM HEBO3MOKHO
OIpEe/IeNIUTh CTeNeHb OOIIECTBEHHON OMACHOCTH MPECTYIUICHUs W MPECTYIHUKA, HAIIPABIEHHOCTD
YMBICJIA, ICUXOJIOTMYECKOe COJlepKaHie HEOCTOPOKHOCTH, ITPABUJIBHO PELIUTH JIPYTUE BaKHbIE YIO-
JIOBHO-TIPABOBbIE BOIIPOCHI.

Takum oOpa3oM, creupUIecKUM MPeAMETOM yUYEeHHUsI O TIOTEpPIIeBIIEM B YTOJIOBHOM IIpaBe
KaK OJHOTO W3 YrOJIOBHO-TIPABOBBIX HAYYHBIX HAIPABJICHUN SIBJISIETCS] KOMIUIEKC IpodJieM MoTep-
TEBILIETO OT MPECTYIUIEHU S, KOTOPbIE OTPAXAIOTCS B HOPMaX YIOJOBHOI'O 3aKOHOATENIbCTBA (B UCTO-
PUYECKOM, COBPEMEHHOM, 3apyOeKHOM 3aKOHOIATENbCTBE), B MPAKTHKE MX NMPUMEHEHHMS], a TaKKe
B COBPEMEHHOU OTeUeCTBEHHON W 3apyOekHOU IopuaudecKor guteparype. Kpome Toro, B mpen-
MET YroJIOBHO-TIPABOBOW TEOPUH O MOTEPIIEBIIEM BXOIUT CPABHUTENILHBIN aHAIN3 MPOOJIEM MoTep-
TMEBIIET0 OT MPECTYIUICHUs B YTOJIOBHOM IpaBe C aHAJIOTMYHBIMH MPOOIEMaMu IPyruX I0pHIye-
CKUX JWCLMIUIMH M OTpacjel MpaBa, KOTOPbIE TAKkKe MCCIEAYIOT MOTEPHEBLIErO OT MPEeCTYIUIEHUS
Y MHBIX MTpaBoHapyIeHui. [1oq00HbIi KOMITJIEKCHBIN aHAIN3a TIpeIMeTa YYeHHs O MOTEPIIeBIleM B
YTOJIOBHOM TIpaBe BeJET K PACIIMPEHUIO YTOJIOBHO-TIPABOBBIX 3HAHWI O JaHHOW MpoOieMe U COOT-
BETCTBEHHO 0OYCJIOBIMBAET 0OpaTHBIN Mpoliecc 0OOTaleH s IPyruX I0PUINUECKIX TUCIHTLINH.

[Ipu onpenenennu npenMera yuyeHUs: O MOTEPIEBIIEM B YTOJOBHOM IIpaBE HENb3sl HE Y4U-
THIBATh, YTO OHO KaK OOJIACTb HAYYHOTO 3HAHUsI (DOPMHUPYETCS] B COOTBETCTBUM C OIPE/ICICHHBIMU
JIOTMKO-METOOIOTMYECKUMHU TIPUHIMIAMU. BaxkHelnmii U3 HUX — 00s3aTelbHOE COOTBETCTBHUE
CHUCTEMbI 3HAHUI IPUPOJE OOBEKTA, KOTOPBIH OHa oTpaxaet. Llenecoobpa3Ho UCTIONb30BaTh U TaKKe
MO3HaBaTeJIbHBIE MTPOLIEYPbl CUCTEMHOI'O NTOJX0/1a, KaK MPUHLIMIT (DYHKIIMOHAJILHOW 3aBUCUMOCTH U
MPUHLMI BKJIIOUEHU . B Halllem ciyyae OHM MO3BOJIAIOT IyTEM «BKJIIOUEHHS» YTOJIOBHO-IIPABOBOTO
YUYEHHM S O OTEPIEBIIEM B CUCTEMY 3HAHWI HAyKH YTOJIOBHOTI'O I1paBa, @ Ha3BaHHOU HAYKU — B CUCTEMY
6oJiee BHICOKOTO YPOBHS — CUCTEMY HayK — SKCTPAIOIUPOBATh HEKOTOPhIE XapaKTEPUCTUKY BbIIIIE-
CTOSIILIMX CHUCTEM HAa CHCTEMbl HU3ILIETO YPOBHs, MIOCKOJIBKY OHM SIBJISIOTCS MX 3/eMeHTamMu. Takou
IIpUEM J1aeT BO3MOXKHOCTb OT (DYHKUMI HAyKU B LIEJIOM MEPEUTH K (PYHKIMAM HAyKH yrOJIOBHOTO
npaBa 1 OT ee (PyHKIMIA — K (PYHKIUSM OIHOTO M3 CHCTEMOOOPA3YIOIIMX JIEMEHTOB YTOJIOBHOTO
MIpaBa — YUYEHUIO O TIOTEPIIEBLIEM.

1.2. TepmunoJiorusi 0 moreprneBmeM B YTOJIJOBHOM IIPaBe

HpeI[Bap}IH HENOCPEACTBEHHOC OCBECIICHNC I[aHHOfI TEMBbI, CJIEAYET BKPATHE PACCMOTPETL CTC-
II€Hb HaYQHOﬁ pa3pa60TaHHOCTI/I B erJ'IOBHO-HpElBOBOfI HAOKTPUHE TEMbI TECPMHWHOJIOTUA BOO6IJ.[C.
OcHOBHEBIE IpaBuJia, CO6J'IIOI[CHI/IC KOTOPBIX Tpe6yeTC$I OT 3aKOHOZATEJIA U UCCIIEA0BATEIIA B LEIAX
HOCTUKEHUA TOYHOCTH, ACHOCTU U NOCTYIIHOCTU TEPMHUHOB B 3dKOHC U B HpaBOBOfI JIATEpAType,
BLIpa60TaHBI HUHTETPUPOBAHHBIMU YCUITUAMU HCCHCHOB&TCHCﬁ Pa3JIMYHbIX CHCHH&HLHOCTCﬁ. OHH&KO

2 Puaman . B., Yemunog B. C. Buktumonorust. CII6.: FOpunnaeckuii nentp Ipecc, 2000. C. 17.
2 Nucmun B. K. I[Tpobiema yrosoBHO-IPaBOBOH OXpaHbl OOIECTBEHHBIX OTHOIIEHNH (OObEKT U KBATU(UKALNSA NPECTYIUICHHI).
JL.,1979. C. 73.
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MpeCTaBUTEIIeH HAyKU YTOJIOBHOTO TIpaBa Cpey HUX HEMHOT'0, OCHOBHOM BKJIa[] B pa3padOTKy 3TUX
MPaBWJI BHECITH TEOPETUKH NIpaBa U (PUIIONOTum >4,

B yvactu uccnenoBanuii o teme « TepMUHOIOTUsI YTOJIOBHOTO MpaBa» B YrOJIOBHO-ITPABOBOM
HayKe CJIOKUJIach MHTepecHas cutyarus. [leso B ToM, 4To mpodieMa TepMUHOJIOTHH B KPUMUHAJH-
CTUYECKOU JIMTepaType 3aTparuBaeTcs OYeHb YacTo, HO JIMIIIb MOMYTHO W (pparmeHTapHo. [IpakTu-
YEeCKH B JIIOOOM HAYYHOM KCCIICIOBAHUY 110 YTOJIOBHOMY IPaBy MOKHO HAMTH KaKyl0-TO YacTh TEK-
CTa, MOCBSIIEHHYIO OIMUCAHUI0, OOBCHEHHUIO, OLIEHKE TEPMUHOB, UX CEMAaHTHUECKON (CMBICJIOBOI)
MHTEpIIpeTa WK mnojeMuke mo HuM. Ho Ha poHe ocHOBaTenbHOW HAaydHOW pa3paOoTaHHOCTU
TeMbl « TepMHHOJIOTHS 3aKOHA M TMPABOBOM JINTEPATyphl» B OOIEl TEOpPUU TpaBa U JIMHTBUCTHKE
TEePMHUHBI YTOJIOBHOTO TIpaBa pa3pad0TaHbl IBHO HEJOCTaTOYHO. Tema « TepMUHOIOTHS YTOJIOBHOTO
npaBa» HUKOIZA He ObLIa MPeAMETOM CHElHaIbHOr0 MOHOIpahMuecKoro MCCIeloBaHus, a CyIlle-
CTBYIOIIIME PAOOTHI IO HEW MaJIOUMCIICHHBI U B OCHOBHOM TTPEACTABJISIOT COOO0M TMOO YaCcTh MOHOTPa-
(buii, MOCBAIICHHBIX CJIOKHBIM CMEKHBIM YTOJIOBHO-TTPABOBBIM (peHOMEHaM, JIMOO OTAebHBIE TTy0-
JIMKAIIUY B IOPUIMYECKON TIePHOJUKE.

Crenyer 3aMeTHTh, UTO JIaXke OCHOBATeIbHAsI HayYHas pa3paOOTaHHOCTh TEMbI HE TapaHTUPYeT
WjIeaTbHOM MOJESI COOTBETCTBUSI COfIEpKaHUsI M (POPMBI YTOJIOBHOTO 3aKOHA, €IMHCTBA «SIBJICHHE
— MOHSATHE — TepMuH». Takol ujeas, HaBepHOe, HeJocTwx M. Ho K ueany cTpeMUTbes HEOOXO-
auMo. B mporiecce moncka onTUMaIbHOTO COOTHOIICHUST MEKAY COfiepkaHueM U (hOpMO¥ yroyioB-
HOT'O 3aKOHA MOJKHO YMEHBIIIUTh PA3HOUTEHHS B €r0 TeKCTe, YHU(PUIIMPOBATH IPUMEHEHHE eT0 HOPM.
CrenoBartesibHO, UCCIIeI0OBaHUE TEPMUHOJIOTMH YTOJIOBHOTO TIPaBa, B TOM YKCJIE U O IIOTEPIIEBIIIEM OT
MIPECTYIUICHH S, He TOJIBKO MOJIe3HO JIs TEOPUH YTOJIOBHOTO MIPaBa, HO U HEOOXOIMMO ISl TPAKTUKH.

TepmuHoMOrMUecKkue TpeOOBaHUS B YTOJIOBHOM IpaBe, Kak U B JIOOOH JIPyroi HayKe, MMeIoT
11eJTb 000CHOBaTh YMOTpeOIeHNne KOHKPETHBIX TEPMHHOB, OOO3HAYAIOIINX T€ WM WHbIE TOHSTHUS.
K HUM OTHOCSTCS: SICHOCTh, OJTHO3HAYHOCTh, allPOOMPOBAHHOCTh MPAKTHKOM, CaMOOOBICHUMOCTD,
9KOHOMHUYHOCTb BBIPQKEHUSI, SKCIIPECCUBHAS HEUTPATIBHOCTh, OTCYTCTBHE KOHHOTAIIH (JIOTIOJTHU-
TEJIbHOM CMBICIIOBOM HArpy3KH TEPMHHA, BBI3BAHHOM COIMOKY/IBTYpHBIMU (hakTopamu). CyIiecTByeT
MPABUJIO «OJIHO MOHSITHE — OJIMH TepMHH». K coxkaseHuto, 3Tu TpeOOBaHUsI MPUMEHUTETBHO K Tep-
MUHOJIOTHH O TIOTEPIIeBIIIEM OT MPECTYIICHUsI B YTOJIOBHOM 3aKOHE U B IMPABOBOW JIUTEpaType He
Bcerna coOIIonanTCs.

Tepmun (OT jnar. terminus — TpaHMIIA, MPees) — 3TO HOBOE CJIOBO WUJIM CJIOBOCOYETAHUE,
yrnoTpedisieMoe ¢ OTTEHKOM CIIEIMaIbHOTO HAyYHOro 3HaHUs 2>, O0s13aTeIbHBIM YCJIOBUEM TEpMUHA
SIBJISIETCS €r0 OTHO3HAYHOCTh B paMKaX CUCTEMBI TIOHSTUI JaHHOW 00JIaCTU U POJCTBEHHBIX el 00J1a-
creit Hayku. 5. A. KiIMMOBUIIKHIA ClIpaBe/I/TMBO OTMEYAET, YTO «TEPMUH, OHO3HAYHBIN Y HE BbI3bI-
BaIONIVI HUKAKUX HEIOpa3yMEHHI CErO/IHsI, MOXET CTaTh MHOTO3HAYHBIM CJIOBOM 3aBTpax» 26,

B yronoBHOM mpaBe, B 4aCTHOCTH B YTOJIOBHOM Kojiekce Poccuiickoii ®enepanun, 1ist 000-
3HAYEHUs CyOBEKTOB OTHOIIIEHUH, OXPaHSAEMbIX YTOJIOBHBIM 3aKOHOM, KOTOPBIM IIPUYMHEH MTPECTyII-
HBII Bpe/l WM CO3/IaHa Yrpo3a ero MpUIMHEHHs, YHOTpeOseTcs pa3indHasi TEPMUHONIOTUA. DTy
TEPMHUHOJIOTHIO MOKHO YCJIOBHO Pa3/ie/IUTh Ha CJISAYIOIIHe TPYIIIIbL.

Ilepsas epynna — TepMuHBL, 0003HAYAIOIIHE TTOTEPIIEBIIETO — (PU3NIECKOE JIUTIO: «UeJIOBEK» (4.
1cr.105,49. 1 cr. 111 VK); «mumo» (1. «a» 4. 2 ¢cr. 105; 1. «a» 1. 2 ¢T. 117, 1. «0» u. 2 ct. 117 YK);
«3TOKHUK» (1. «B» 4. 2 cT. 105 YK); «HecoBepiiennonernuii» (ct. 151, 4. 2 cr. 121, m. «a» 4. 2 CT.
131 YK); «noteprieBimii» (m. «M» 4. 2 ct. 105, 4. 1 c1. 107 YK); «pedenok» (ct. 106, 153 YK);
«rpaxganus» (4. 1 c1. 136, cr. 209 YK); «getu» (ct. 154, 157 YK), «rocynapcTBeHHBIN IesITEb>
1 «OOIIECTBEHHbIH aesTelb» (cT. 277 YK).

Heom: Kocmposa M. OcoOGeHHOCTH peasn3aliii s3bIKOBBIX PABIII 3aKOHOIATEIbHON TEXHUKH B YTOJIOBHOM 3aKoHe // YToNnoBHOE
mpaso. 2002. Ne 2. C. 45.

25 Cm.: Coerckuii SHIIMKJIOTIEMYECKU clIoBaph. 2-¢ m3a. M., 1983. C. 1316.

% Kaumosuyxuii 4. A. HekoTopble METOOJIOrHYecKre BOIPOCH paboThl HaJl TEPMUHOJIOTHEH HayKu 1 TeXHUKY // COBpeMeHHbIe

npoGJIeMbl TEPMUHOJIOTUM HAYKH M TeXHUKU. M., 1969. C. 45.
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Bmopas epynna 1epMUHOB 0003HAUYaeT MOTEPIEBINETO, KOTOPHIN He SABJISETCS (PU3MIECKUM
JIMIIOM: «r30uparesbHast komuccus» (cT. 141 YK); «6ank» (c1. 176 YK); «kommepueckast opraHu-
ammsi» (4. 1 cr. 169 YK); «opranmzarmms» (cr. 171, 172, 206, 209 YVK); «rocynapctBo» (ct. 171,
172, 201 YK); «Poccuiickas deneparms» (ct. 259, 275, 276, 280 YK).

Tpemosi 2pynna TEPMUHOB UCTIONB3YeTCs ISl 0O03HAUCHUS MOTEPIIEBIINX KaK (PU3UIECKUX,
TaK M IOPUANYECKUX JIUI]: «COOCTBeHHUK» (cT. 158, 165 VK); «kpegurop» (ct. 177 YK).

Yemeepmas zpynna TepMUHOB 0003HAYAET BPE] WJIH MTOCTICACTBHS, KOTOPhIe TPUYNHEHBI WU
MOTYT OBITh TTPUYMHEHBI MMOTEPIIEBIIEMY B pe3yJbTaTe MPECTYIMHOTO MOCATATEIbCTBA: «KPYITHBIN
ymiepo» (. «6» 4. 2 c1. 161, m. «0» 4. 3 cr. 165, 4. 1 cr. 180 YK); «kpynHsiii pasmep» (4. 1 cT.
168, ct. 198 YK); «3HaunTenpHbIN yiepo» (ct. 182, 207, 255 VK); «1sxkue nocneacTBUsA» (4. 3 CT.
205,49.3 cr.227,4. 2 ¢c1. 273 YK) i 1. 1.

DTO He MOJHBIA TIepeueHb TEPMHUHOB, YNOTPeOJseMbIX 3aKOHOAATeJIeM Il 0OO3HAYCHHS
MOTEPIEBIIErO OT MPECTYIICHUS.

B nuteparype mo yrojioBHOMY IMpaBy MPUMEHSIIOTCS pa3Hble CJIOBa Uil 0OO3HAYCHUS JIHII,
KOTOPBIM TIPUYHUHEH MPECTYITHBIA BPE[l: «KEPTBa», «IIOCTPAJABIIUI», «ITOTEPIICBIIUI».

TepmuH «xkepTBa» OOJNBIIMHCTBOM CHEIUAIMCTOB U CyAeOHON MPAKTUKOW MCHIONIb3YeTCs Mpu-
MEHHTEJILHO K OIpeesIeHUI0 TIOTepreBiero — (PU3MYecKoro JIMia, a OTAeIbHbIC WCCIIeIoBaTen
MPUMEHSIOT TOT TEPMUH M K MOTEPIICBIIUM — IOPUIMUECKUM JIUIaM. B Hay4HBIX MCCIIeIOBAHUIX
JOBOJIBHO YaCTO MCIIOJb3YETCS CJIOBO «ITOCTPAIABIIHIN» KaK CHHOHMM CJIOBA «ITOTEPIIEBIIUI», KOT/Ia
peub UAeT O YesioBeKe, KOTOPOMY MPUYMHEH Bpe[ MpecTyruieHneM. KoHeuHO, B yroJIOBHOM TpaBe
MPEUMYIIECTBEHHO YIIOTPEOISAETCS TEPMUH «TTOTEPIIEBIINI» /111 0003HAUYEHUS CYOBEKTOB OTHOIIIE-
HUH, OXpaHSIEMbIX YTOJIOBHBIM 3aKOHOM, XOTSI M €r0 IPUMEHEHHUE BBI3BIBACT BO3PAKEHUE Y OT/ICITb-
HBIX UCCIIEeIOBaTENIeH.

Tak, H. Y. KopkaHckuii cudTaeTr, 4To TEPMUH «IIOTEPIEBIIUI» SBJISIETCS TPOLIECCYaTbHbIM, U
€ro UCIOJIb30BaHUE B YTOJIOBHOM IpaBe HelomycTUMO 27, Cxoskeld TIO3UITUY MPHUICPKUBAIOTCS TaKkKe
A. B. Cymaues?, I1. C. un® u A. A. TTortos™*. Ilo ux MHEeHUIO, B MAaTEpUAJIbHOM (YTOJIOBHOM) IIpaBe
IPU ONPe/IeICHUH JIUIT, KOTOPHIM ITPUYMHEH Bpel, UCTIONh30BaHUE TEPMUHA «ITOCTPAJABIIUI» Oojee
npeanoututebHo. CyIIecTByeT Takke MHEHHe, YTO TePMHH «IIOCTPAIaBIIHil» CIeAyeT UCTIONb30-
BaTh B I'PaXJAHCKOM TIpaBe, a «IOTEPIEBIINii» — B YTOJIOBHOM TipaBe.?! [IpuBeieHHbIe MHEHUS HE
SIBJISTIOTCSL JIOMUHUPYIOIIIMMU B HayKe YTOJIOBHOTO MpaBa. Bo3aMoxHO, B Oy/1yIieM CTOPOHHUKY TAKUX
MO3UIIUN YCUJIAT CBOIO apryMEHTAIMIO, YTO IMO3BOJIMT UM 3apYUHMTHCS TOAACPKKOU OOJBIIIMHCTBA
YUEHBIX, HO CETO/IHSI X OCHOBHBIC apr'yMEHTHI BBI3BIBAIOT, 110 KpailHEe! Mepe, COMHEHHS.

BonbimHCTBO WCcieoBaTeNieil, B TOW WM WHOM Mepe 3aTparMBaBIIMX MpoOIeMy yro-
JIOBHO-TIPABOBOT'O 3HAYEHU s MOTEPIIEBILIETO OT MPECTYIUICHUSI, COBEPIIIEHHO CITPABEIJIUBO CUUTAIOT,
YTO B YTOJIOBHOM IIpaBe JIOJKEH ObITh MCIOJIb30BaH TEPMUH «IIOTEPIIEBIINN», TAK KaK OH U30paH
3aKOHOATEIeM >2,

[MpencrapinseTcst, YTO TEPMUH «TIOTEPIIEBIINI» ABISETCS OCHOBHBIM U HanOoJIee CTaOMIbHBIM
1Tl JOKTPUHBI YTOJIOBHOTO TIpaBa. B OTeYeCTBEHHOUW UCTOPUU 3aKOHOAATECTBA OH BIIEPBbIE ObLI

2 Kopowcancxuii H. H. Tlpenmer npectyiuienust: Yuebnoe nocodue. Bosrorpan, 1976. C. 21-22.

B Cwm.: Cymaues A. B. TloctpagaBmmii Kak CyOBbEKT yrOJIOBHOTO IIPABOOTHOIIEHHST: ABTOped. [IHC. .. KaH/. 0pu/l. HayK. Ps3ans,
1997. C. 12.

29 Cm.: nu I1. 3akoHOKATENBHOE orpejie/ieHre MoTeprieBlIero ot npecryruieHus // Poccuiickas octuims. 1995. Ne 4. C. 40.

3
O Cm.: Ionos A. A. COOTHOIIGHME «KepTBbI» I TIOTEPIEBILIEr0 OT NPECTYILICHAS B BUKTUMOIOrHHK // TPy/Ibl aCIUPAHTOB 1 COMC-
Kareneit PoctoBckoro rocynapcrsenHoro yHusepcuteta. Poctos u/[1, 2003. T. IX. C. 463.

3 Kpacuxoe A. H. CymHOCTb U 3Ha4€HUE COMIACHS MOTEPIIEBLIETO B COBETCKOM YrojoBHOM Ipase. Caparos: 13a-Bo Capart. yH-
Ta, 1976. C. 38.

32 Cm.: Bamioxosa B. E. [Morepnesiuuii B yronosHoM npase. luc. ... kaug. opuf. Hayk. M., 1995. C. 21-22; Jlazenas I1. C. Ilotep-
TEBILHI B COBETCKOM yronoBHoM npase // [ToteprieBiumii ot npectyruienus. Bnagusocrok, 1974. C. 17; Munckas B. C. YronoBHo-Tipa-
BOBOE, YIOJIOBHO-TIPOLIECCYaNIbHOE 1 BUKTUMOJIOTHUECKOe NoHATHe noTeprneptero // IIpaBoenenue. 1976. Ne 3. C. 32; Hypmaeg P.
T. Bopbba ¢ HEOCTOPOXHBIMU BUIAMH TIPECTYIUIEHHMIT: TpodieMbl 3¢dektrBHOCTH. AiMa-ATta, 1990, u np.
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yrotpedieH B YcTaBe yroJoBHOTO CyJONPOU3BOACTBA OT 24 HosiOpst 1864 r.°* B aTOM nOoKymeHTe
1J1s1 0003HAYEHU S JIMILIA, TOCTPAJABIIETro OT MPECTYIUIEHH S, HCIIONIb3YeTcsl POU3BOaHAs (hopMa TJia-
rojla «IMOTEpPHETh»: «IOTEPIEBIINN OT MPECTyNHOro jAesHus» (cr. 609), «morepneBmuii Bpea u
yobITKI» (cT. 974). C Tex mop 3TOT TEPMHUH YCHEIIHO MCIIONb3yeTCsi B HOPMAaTUBHOM MaTepualie.
Kpome Toro, TepMuH «IOTEpPIEBIIMIT» Yallle APYTMX BCTPEYaeTCsi B HAYYHBIX HCCIIEIOBAHUSIX U B
YTOJIOBHOM 3aKkoHe. CeMaHTHKa 3TOro CJI0BA JOBOJIBHO TOYHO NEPEIaeT CYIHOCTh TOW PEaJIbHOCTH,
KOoTOpasi UM oOo3Hauaercs. [loTeprneBImMil — OT CJIOBa «TEepreTh», T. €. UCIBITBIBATh YTO-HUOYIb
HETIPUSITHOE, TSKeNnoe>*.

OCHOBHO¥ TEpPMHH TIOPOAUI ¥ HEKOTOPBIE MPOM3BOAHBIE TEPMUHBI: «CIIEIIUAIBHBIN OTEPIIeB-
IAA», «COTJIacKe TIOTEPIIeBIIEr0», «BUHA MOTEPIIEBIIET0», «IIPOBOKALIMS MOTEPIIEBILET0», «COACH-
CTBYIOIIUI MOTEPIEBILNN», «JTaTEHTHBIA MOTEPIIEBIIHI».

Tak, IpU3HAKK MOTEPIIEBINErO BKJIIOYAIOTCS B COCTaBbI MPECTYIIEHUI HE BO BCeX CIydYasix,
KOTJ]a COOTBETCTBYIOIIEE MTPECTYIJIEHNE MPUIMHSIET Bpel, a JIUIIb TOTIa, KOra Hy’KHO Cy3UTh KPyT
MOTEPIIEBIINX, OTPAHIYUTH €r0 ONpeIeICHHBIMU YCJIOBUAMM (QHAJIOTMYHO TTOJIOKEHHUIO CO CIElH-
QJIBHBIM CYOBEKTOM TpecTyruieHus1). Bo BceX OCcTalbHBIX CITydasix O MOTEepIeBIIeM TOBOPHUT Xapak-
Tep yiepOa, KOTOpbIid MPUIMHSIET COOTBETCTBYIOIIEe MpecTyIuienre. [109ToMy B yrooBHOM MpaBe
TIOHSITHE «CIEIaTbHbIA OTEPIEBIINI» OTPAkKaeT Ty OCOOEHHOCTD .

«Cornacue norepresIIero» (ToyHee, Juia, KOTOpoMy PUYMHEH Bpe) 0003HAYAET, UTO «IesI-
HUE He sIBJISIeTCS] TPOTUBOIMPABHBIM, MOCSTAOIIMM Ha OXpaHsAeMbIi 3aKOHOM MHTEpeC (IIPaBo), eCIIH
OHO OCYIIECTBJIEHO C COIJIACHS TOTO JIMIA, KOTOPOMY 3TOT MHTEpeC MPUHAILICKUT»C. YTromoBHas
OTBETCTBEHHOCTb NMPUUYMHUTENS BpeAa MCKIIOYAeTCsl JIMIIb MPU YCJIOBUM, YTO COIVIACHE KacaeTcs
MHTEpeca, HaXOASIIEerocsi B CBOOOJHOM pPACIOpsKEHUH MOTEPIIEBIIEro, 1aHO B Mpeeiax cBOOOM-
HOT'O pacTiopsiKeHUs IMYHBIMU U UMYIIIECTBEHHBIMH TPaBaMU, He MpeciieyeT 0OIEeCTBEHHO Bpe-
HBIX IIeJIeH U SBJISETCS JeUCTBUTENBbHBIM. B HEKOTOPBIX MPECTYIUICHUSIX «COTJIACHE MOTEPIIEBILIETO»
O3HAYaeT aKTMBHYIO M HACTOWYMBYIO MPOCHOY O MPUUYMHEHUH Bpeaa (HalpuMmep, COBEepIleHue KpH-
MUHAJTBHOTO a00pTa).

B yrosnoBHO-ipaBOBOM JMTEpaType AOBOJBHO MOAPOOHOE OCBEIEHUE MONYUYHIO TOHSTHE
«BUHA TIOTEPIIEBIIETO». DTO MOHATHE YHNOTpeOyusieTcs Al 0003HAYEHUST «ITPOTUBOIIPABHOIO MO0
aMOpPAJIbHOTO TIOBEIEHHUsI MOTEPIEBIIEro»>’, KOoraa Takoe MOoBeJeHHe «CIPOBOLMPOBATIO MM 00Y-
CJIOBWJIO COBEpIIEHHE OPYIUM JIMLIOM JEsHWs, TPUIMHUBILIETO Bpel MOTepreBleMy, MO0 Koraa
MPUYMHEHUE APYTUM JIMIIOM BpEeZa CTajJo BO3MOXHBIM JIMIIb B PE3y/lbTaTe ero (IOTepIIeBIIero)
HETpaBOMEPHOTo NoBeleHus» *S. HeoOXomuMo 4eTko pasinyarh OOIIETPUHSATHI TEPMUH «BUHA»
B YTOJIOBHOM TIPaBe U YCJIIOBHBIN TEPMUH, UCTIONb3YEMbIil B HAYYHBIX UCCIIEIOBAHUSIX, KOTJA CIIOBOM
«BHHa» JA€TCs OLIEHKA MOBEAECHUIO NIOTEPIEBLIETO.

B otnenbHBIX cilydyasix B pa0OTax MO YroJIOBHOMY IMPaBYy BCTPEUAIOTCS TIOHSATHS «ITPOBOKA-
1151 IOTEPIIEBIIETO», «COAEHCTBYIOIINI MOTEPIEBIINI» Kak KpaiHue (OpMBbI CTOCOOCTBOBAHUS CO
CTOPOHBI MOTEPIIEBILETO MPECTYITHOMY HOCSTaTeNIbCTBY. Takue MOTepIieBIe CUUTAIOTCS UCKITIOUH-
TEJIbHO BUHOBHBIMU B COBEPIIEHHOM Ha HUX MOCATATENIbCTBE, MX TMOBEICHUE PACLICHUBACTCS KakK
OOIIIECTBEHHO OIACHOE U MIPOTUBOMPaBHOE .

33 Cm.: Poceniickoe 3akoHogatesbcTBo. X—XX BB. M., 1991. T. 8. C. 120.
3% Ooncezo6 C. H. CroBapb pycckoro si3eika. M., 1964. C. 783.

35 Cwm.: Jazenw I1. C. TloTeprieBIINiA OT MPECTYIUIEHHSI B COBETCKOM yrosioBHOM Iipase // IloTeprieBmmii oT mpecTyruieHus. Bia-
IMBOCTOK, 1974. C. 23.

36 Canmanos A. H. O6CTOATeNBCTRA, HCKITIOUAIOLIIE 00IIECTBEHHYIO OITACHOCTD 1 TIPOTUBOITPABHOCTH HestHust // Kype coBeTckoro
yronoBHoro npaea: Yacte O6miast. JI.: U3n-Bo Jlenunrp. yu-ta, 1968. T. 1. C. 516.

37 Kysneyosa H. YronoBHoe 3HaueHue BUHBI notepriesiiero // Coperckas octunus. 1967. Ne 17.C. 16.
38 Nlazenw I1. «Buna MOTepIIeBIIero» B yrojaoBHOM mpase // Coerckas foctuiust. 1967. Ne 6. C. 10.

3 Cwm.: Yeuens T. . YTOJIOBHO-TIPaBOBbIE M KPUMMHOJIOTMYECKHE TPOOsIeMbl OOpbObI ¢ MPECTYIUICHUSAMU TPOTUB JINYHOCTH:
Juc. ... TOKT. 10puJl. HayK B (hopMe Hay4IHOTO JOKJIaja, BBINONH. (pyHKIMY aBTopedepara. Exarepunoypr, 1995. C. 30-31.
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«JlaTeHTHBII MOTEpNEBIIMI» — CKPBITBI (HEW3BECTHBIN) MOTEPHEBLIMIA, KOTOPbIA B yro-
JIOBHO-TTPAaBOBOM ILIAHE CYILIECTBYET B CBSI3U C (haKTOM COBEPILICHUSI MPECTYIUICHU S, OIHAKO IO 00b-
eKTUBHBIM WJIM CyOBEKTHBHBIM MPUYMHAM €rO CYIIECTBOBAHME HEM3BECTHO MPABOOXPAHUTEILHBIM
opranam. [Ipo6iema JaTeHTHOrO MOTEPHEBIIIEro — YacTh O0Jiee CI0KHOU MPOOIEMBbI JTATEHTHBIX Ipe-
CTYIICHUI U JIATEHTHOW IPECTYIHOCTH B 1I€JI0M, KOTOPOIl ONpe/ie/ieHHOE BHUMaHUE YAEIseTcsl B
KPUMUHOJIOTHH.

B cBoe Bpemsi B Hay4HBIi 000pOT HamMH ObLJT BBEIEH TEPMHH «HE(DU3NIECKOE JIUTI0», TOCKOJIBKY
3aKOHOJATENIbHOE OIpee/ieHr e NMOTepPHEeBIINX Kak (PU3MYECKUX U IOPUIMYECKUX JIML HE OXBaTbl-
BaeT BceX CyObEKTOB yroJIOBHO-TIPABOBOM OXpaHbl. B 3TOM omnpesenenny 6e3 BHUMaHHS OCTAIOTCS
rOCy/1apCTBO, €r0 CyOBEKThl, MyHHUIIMTIATIbHBIE 00PAa30BaHus1, OPraHM3AIIMH, BHITOIHSIONINE YCTABHBIE
3agayn Oe3 00pa3oBaHUs pUIMUEcKOro Juia. [TosTomy npemiaranoch mpyu BeIpaOOTKe OIpesesne-
HUS$1 [IOTEPIEBILETO B YTOJIOBHOM IPaBe BMECTO TEPMUHA «IOPUIUYECKOE JIMLI0» HUCTOIB30BaTh TEp-
MUH «Hepu3nyeckoe auio»*.

JI. B. ®paHk oTMeyYaer, YTo «CO3JaHue TEPMHUHOJIOTHH IS JII0OON HAYKU WM HAyYHOU JHC-
IUTUTMHBI, 0COOEHHO KOT/Ia OHa “Bcs B Jiecax”’, — mpoOyiema BechbMa coxHasi»*!. Pelienue ee Tpe-
OyeT OCTOPOKHOCTH, OCOOEHHO MPY BBEJEHUH B HAYYHBI 0OOPOT HOBBIX TEPMUHOB. OHAKO HOBbIE
Hay4YHbIe HaIIPaBJIEHNsI HeN30€:KHO MOPOKIAIOT HOBBIE TIOHSITHSI, & HOBBIE TIOHSITHS — HOBBIE CJIOBA.

1.3. MecTo y4eHus o0 morepreBuieM B yroJOBHO-
NMPaBOBOIl HAyKe M B CHCTeMe HAYYHOT0 3HAHMS

Hccenenoanue Teopun O MOTEpIEBLIEM B YTOJOBHOM IpaBe TpeOyeT ysSCHEHMs ero Mecra B
CHUCTEME HAay4YHOrO 3HaHWsl, aHAIN3a CBSI3€H M OTHOILEHMH JIAaHHOTO YYeHMs C APYTMMH MHCTHUTY-
TaMH YTOJIOBHOT'O 11paBa, HAyKaMH, HETIOCPE/ICTBEHHO «COTPYAHUYAIOIIMMU» C YTOJIOBHBIM IIPABOM,
a yepe3 HUX — U C HayKaMH, B TOM UJIM MHOW Mepe OT HEro OT/AaJIeHHbIMHU.

VyeHue 0 MoTepreBIiIeM B YrOJOBHOM IpaBe KaK YroJOBHO-IIPABOBasi TEOPUsl M HayKa yro-
JIOBHOT'O IIPaBa, KOTOPYIO OHO IIPEACTABIISAET, COOTHOCATCS KaK yacTh U Lesioe. COOTBETCTBEHHO yKa-
3aHHOE y4YeHHe MMeeT HeMasio OOIIEero U TECHO B3aUMOAEICTBYET C PAJOM APYTUMX TEOPETUUYECKUX
MIOCTPOEHUI YTOJIOBHOI'O I1PaBa.

Teopus 0 moTepneBLIEM OT MPECTYIUIEHHUS CBS3aHA C IPEIMETOM YroJIOBHOIO IpaBa U Ipejl-
METOM HAyKH YTOJIOBHOI'O MPaBa, ¢ IOHATUEM MPECTYIUIEHUS U COCTaBa MPECTYIUIEHUS; C yTOJOBHOM
OTBETCTBEHHOCTBIO M €€ OCHOBaHUEM; OOCTOATEIbCTBAMU, UCKITIOUAIOIIMMU MPECTYITHOCTh M HaKa-
3yeMOCTh JIeSIHUS; HAKa3aHUEM M €ro LeJsIMU; Ha3HaueHUeM HaKa3aHWsl, OCBOOOXKAEHUEM OT yro-
JIOBHOW OTBETCTBEHHOCTH, YTOJIOBHON OTBETCTBEHHOCThIO HECOBEPILLIEHHOJIETHUX; C YTOJIOBHBIM Ipa-
BOM 3apyOeXKHBIX CTPaH; OCHOBHBIMU HAITPABJICHUSIMH Pa3BUTHsI HAYKH YTOJIOBHOTO TipaBa u ap. [Ipu
9TOM BHYTPH KaKJJOTO 13 IIEPEUHCIICHHBIX MHCTUTYTOB YTOJIOBHOTO IpaBa 0OHAPYKMUBAIOTCS BOITPOCHI
YTOJIOBHO-TTPABOBOI'O 3HAYEHM 1 OTEPIIEBLLIETO OT MPECTYIUIEHU ], KOTOPbIE MOTYT UMETh TEOpETHYE-
CKUM WM MPUKJIATHOW XapaKTep.

Harnpumep, npusHaku, XapakTepu3yIoliye MOTepHeBIIEro OT NPeCcTYIUIEH!s], B KOTOPbIE 3aKO-
HOJIaTeJb BKJIAJIBIBAET COOTBETCTBYIOLIMIA IOPUANYECKUI CMBICII, HAXOAAT OTpakeHUe B MHOTOUMC-
JIEHHBIX HOpPMax YTOJIOBHOTO MMpaBa. DTU 00IIeo0s3aTebHble HOPMBI, YCTAaHABIIMBAIOIINE, KaKHe
OOIIECTBEHHO OMacHbIe JIesiHUs (JeHCTBUS WM Oe3AeliCTBUE) MPU3HAIOTCS MPECTYIHBIMU U KaKoe
HaKa3aHue MPUMEHsETCs 32 MX COBEpPLIEHUE, IPEJICTaBIIAI0T COOOM pacIioNokKEeHHYIO B CTPOroO JIOTHU-
YECKOH MMOC/IeJOBATEIbHOCTH CHCTEMY, 0Opa3yIoIyl0 YTOJIOBHOE MPABO KaK OTpacyb MpaBa. Takum
00pa3oM, XapaKTepHCTUKA MOTEPIEBIIEro, ero MoBeAeHNEe U B3aMMOOTHOIIICHHE C MPECTYIMHUKOM,

40 Cm: Dapeues H. A. YTolnoBHO-IIPaBOBOE 3HAYECHKE JTUYHOCTY U MOBEICHU NoTepresLiero: Juc. .. kana. opua. Hayk. M., 1997.
C. 32-34.

H @panx JI. B. TloTeprieBIye OT MPECTYIICHUS U MTPoOIeMbl COBETCKOM BUKTHMONIoruu. dymante, 1977. C. 11.
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Bpell, IPUYUHEHHBIN €My, U IpYTUe BOIPOCH 3aHUMAIOT «CYILIECTBEHHOE MECTO B YTOJIOBHOM 3aKO-
HOJIATEJILCTBE, CO3JaBasi TEM CAMBIM IIMPOKYIO PABOBYI0 OCHOBY YUEHUSI O TIOTEpPIIEBIIEM» 2.

[TpoGnembl, CBSI3aHHBIE C MOTEPIIEBIIMM OT MPECTYIUICHHUsI, BBISBIISIOTCS MPU aHATIM3E U Jpy-
rOro TeOPeTUYECKOro MOCTPOEHUs — MIPeMETa YroJIOBHOIO IpaBa. B 4acTHOCTH, yrojoBHOE MpaBo
MMEET CBOU KPYT PeryIMpyeMbIX OOIECTBEHHBIX OTHOIIEHUH. VIX coneprkaHue v CyObeKTHBIN COCTaB
B YT'OJIOBHO-IIPAaBOBOM TEOPUU SIBJISIETCS] CLIOPHBIM. B coBpeMeHHO 10puAMYECKOl JTUTepaType Bce
HacToiurBee 0O0CHOBBIBAETCS HEOOXOIMMOCTD OMpe/Ie/IeH s CTaTyca MOTEPIEeBIIero Kak yyacTHUKA
YTOJIOBHO-TIPABOBBIX OTHOIIIEHUI. He B1aBasich B OIIEHKY 3TOi Mpo0OIeMbl *°, OTMETHM, UTO OT ee Tpa-
BUJIBHOTO pEIlEHHs 3aBUCAT B OINpPEJeSIeHHOW CTeNeHu (PyHJaMEHTAJIbHBIE [Isl HAYKU YTOJIOBHOTO
IIpaBa BOIPOCH! MPECTYIHOCTU U HAKA3YeMOCTH JIESTHUS.

VYuenue o moTeprieBIeM OT MPECTYIUICHUsI KakK 00JacTh HAyYHOTO 3HAHWs TMPOSIBISIET ceOs
HE TOJIbKO B MpeJMeTe YTrOJIOBHOIO MpaBa U B MpeAMeTe HayKH YTOJIOBHOTO MpaBa, HO U, Kak OyaeT
MOKA3aHO HUKE, BO MHOIMX JPYIrMX MHCTUTYTAaX YroJIOBHOTrO mpasa. I[Ipu 3ToM cienyer oTMeTuTh,
YTO TEOPETUYECKHE TIOHATHS, IPAKTUUYECKME PEKOMEHIALIMK yUEHHs O IOTEpIEBILIEM OLIEHUBAIOTCS
MMEHHO C TIO3UIMIA YTOJIOBHOTO MpaBa M €ro MPUHIIMIOB, YTO B3aUMHO 00OraIaeT ux.

ConepxaHue TeOpuM O MOTEPIIEBIIEM B YTOJOBHOM IIpaBe, €€ MPEAMET ONpelessioT MEeCTO
3TOi YTOJIOBHO-IIPABOBOM TEOPUU B CTPYKTYPE HayKH YrOJIOBHOTO ITpaBa. Ornpeaessionum pyu 3ToM
SIBJISIETCSL TO, YTO M3y4YeHHe MpoOIeM MOTEpIEBIIero OT MPeCTyIIeHUs] HAIIPaBIeHO Ha OKa3aHue
JOTIOJTHUATETHHOM MIOMOIIH B OoJiee TITyOOKOM MCCIIEIOBAaHUM B YTOJIOBHOM IpaBe (PyHIaMEHTATbHBIX
BOIPOCOB MPECTYIJICHUs U HaKa3aHus. Bce 3To o3BoiseT NpUidTH K BBIBOAY, YTO YUEHHUE O MOTep-
TIeBIIEM JIOJKHO 3aHATh CBOE MeCTO UMeHHO B OOIIIei YacTu yroJoBHOTO MpaBa.

Ha mexnucuuriMHapHOM ypoBHE Y4YE€HHE O NOTEpHEBLIEM B YTOJIOBHOM IpaBe MMEET Ipo-
O1eMbl, CMEXHBIE C YTOJIOBHBIM IMPOLIECCOM, KPUMHUHOJIOTUEH, KPUMHUHAIMCTUKON, MEXIyHApOa-
HBIM yTOJIOBHBIM IPABOM, CYJcOHON MeIUITUHOM, CyIeOHOM MCuXuaTrpuer, CyaeOHON TICUXOJIOTHUEH,
MIOCKOJIBKY BCE OHU B TOW WJIM MHOW Mepe CBSI3aHBI C U3yUEHHUEM OIHOTO M TOTO ke 0OBEeKTa — MoTep-
MEBILEro OT MPECTYIIEHHUS.

Tak, yroyoBHOe MpaBo (a COOTBETCTBEHHO, ¥ YU€HHE O MOTEPIIEBIIEM B YTOJOBHO-ITPABOBOM
HayKe KaK CTPYKTYPHBIH 3JIEMEHT 3TOW CUCTEMBI) MHTEPECYET MOTEPIIEBIINI OT MPECTyIIeHUs (He
TOJIBKO JISTUTUMUPOBAHHBIN, HO ¥ (PAKTUUYECKUI ) KaK CyObEKT OTHOILICHUH, OXPaHSIEMBbIX YTOJIOBHBIM
3aKOHOM, JJIs1 Oosiee TIyOOKOro M3y4YeHHs BOIPOCOB MPECTYIJICHUS U HaKa3aHUsl; AJIsl yTOJIOBHOTO
nporiecca OObEKTOM HCCIIEI0BAHM S SIBJISIIOTCS IOTEPIIEBIIKE OT MPECTYIUICHU s (JIETUTUMHPOBAHHBIE )
KaK yYaCTHUKHU YTOJIOBHOTO CYIOITPOM3BOJCTBA, HaJleJIeHHbIE CIIelIM(PUIECKUMHU MTpaBaMU U 00s13aH-
HOCTSIMU; U1l CyAeOHOW MEIUIIMHBI MOTEePIEBIINil — (PU3NYECKOe JUIO (WM €ro TPYI) — OOBEKT
UCCIeIOBaHMSI CyJeOHO-MEIUIIMHCKOM SKCIEePTU3bl; KPUMUHAIMCTUKY UHTEpECyeT MOTEPIeBIINI B
aCIeKTe COBEPUICHCTBOBAHMS TAKTUKM M METOAMKU pacciieIoBaHusl MPECTYIJICHUH; A1 KPUMUHO-
JIOTHM TIPE/ICTABIISIET MHTEPEC POJIb KEPTBBI B CO3/IaHMM KPUMUHOTEHHON 0OCTaHOBKH, UCTIOb30Ba-
HUE JaHHBIX O HEM B MPO(UIAKTUKE MPECTYITHOCTH U T. 1.

Cnenyer cornacutbcsi ¢ MHeHueM B. W. I1lukaHoBa, 4TO «IIpy TaKOM IOJIOKEHUU TOIBITKU
“MOHOIIONIM3UPOBATH” YKA3aHHBI OOBEKT, — KaK, BIIPOYEM, U JTIOOOW IPYroi, — MpeaCcTaBUTENSIMU
KaKOW-JIMO0 OJJHOI HAyKH COBEPIIIEHHO HECOCTOSTEIbHBI»*4. B CBSI3M C STUM BBI3BIBAET BO3PAKEHUE
yTBEpXk/JIEHHE, COIJIACHO KOTOPOMY BUKTUMOJIOTHSI KaK HAy4YHOE HAallPaBJIeHUE COBPEMEHHON KpUMMU-
HOJIOTUM SIKOOBI TIPU3BAHA AaKKyMYJIMPOBATh U MHTETPUPOBATh Pa3pO3HEHHBIE JaHHbBIE O TIOTEPIIEB-
I1IeM, KOTOpBIE COAEpKaTcs B pa3HbIX AUCHMIUIMHAX . Haia nmo3uius mo sTomy BOIpOCy BOBCE HE

42 Bamioxosa B. E. [Norepnesiuii B yronopHoM mnpase: [luc. . .kaHj. opu. Hayk. M., 1995. C. 32.
43 06 s10M GorIee noapoOHoO cM. B myHKTe 1.2 rasst 1 paspena I1.

* Illukanos B. 1. KpumuHamicTiaeckast BAKTAMOJIOTHS: aHAIH3 CYIITHOCTH U (DyHKITMI (OITBIT MCHIOTB30BAHIS METOZIOB CHCTEM-
Horo noaxona) // KpuMmunanucriuueckas BUKTUMOJIOIH (BOIPOCH Teopuu U npakTuku). Upkyrek: Mpkytck. roc. yu-T, 1980. C 21.
45 Cm.: @panx JI. B. BUKTUMOJIOTHSI ¥ BUKTUMHOCTB (00 OJHOM HOBOM HaIpaB/IeHN! B TEOPUU U NIPAKTHKE OOPBOBI C MPECTYII-
Hoctbio). dymante, 1970. C. 5.
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WCKJIIOYAET, a PEAINosaraeT TECHOE B3aUMO/EICTBUE YUEHHUsI O TIOTEPIIEBIIEM B YTOJIOBHOM IIpaBe
Y BUKTUMOJIOTMYECKOTO HATPABJICHUSI B PA3IMUYHBIX IOPUINYECKUX TUCHUIUIMHAX, OCOOEHHO KpH-
MUHQJIBHOTO IMKJIA. JIOCTHXEHUS 3TUX JAUCLMIUIMH B U3YYEHUH MOTEPIIEBIIETO OT MPECTYIICHUs,
KaK ¥ MHOTHE JIpyTHe «IIOCTOPOHHME 3HAHUS», UCTIONB3YIOTCS B YTOJOBHOM TIpaBe, U B YaCTHOCTH,
B YYEHHUH O NOTEpIEBLIEM OT MPECTYIUIEHUS B HEM Ha JIByX YPOBHSIX: TEOPETUUYECKOM U (PaKTOJO-
ruyeckoM. Ha mepBoM M3 HUX CHENMaIUCThl B 00aCTH YTOJOBHOTO MpaBa 3aMMCTBYIOT OT/IE/TbHBIC
TEOPETUYECKHUE MOJIOKEHHU I, YACTHbIE HAyUHbIE TEOPUU, METObI UCCIEJOBAHUS, TEPMUHBI U HEKOTO-
pble CTPYKTYPHBIE JIEMEHTHl HAyYHOTO 3HAHMS; HA BTOPOM — MCHOJB3YIOTCS PE3YJbTaTbl KOHKPET-
HBIX MCCJIEIOBAHUI. DTOT MPOLIECC HOCUT JBYCTOPOHHMI XapakTep. B3auMorpoHMKHOBEHME 3HAHUI
CITIOCOOCTBYET MPOrpeccy B TOW M IPYrod oOIacTSIX IOPUIUYECKON HAyKH, a 3TO, B CBOID Ouepe/b,
MO3BOJISIET YCIIEIIHO peliaTh MHOTHE PAKTUYECKUE BOIPOCH], KOTOPBIE CTOAT Nepe]l JUCHUIUIMHAMU
KPUMHUHAJILHOTO 1UKJIA.

B 3aBepinenue nepBoy riaBbl pabOThl MOKHO CAENATh CIIEAYIONINE BHIBO/IBI.

1. YyeHue o norepnesiieM — OJHO U3 CPAaBHUTEJIBHO MOJIOJbIX U HOBBIX HayUHBIX HaIlpaBJje-
HUI B YTOJIOBHOM TpaBe Poccuu, HaleJIeHHbIX Ha pa3paOOTKy HayyHO OOOCHOBAHHBIX PEKOMEH[Ia-
W 110 pa3pelieHIo YTOJIOBHO-ITPABOBBIX MPOOJIEM MOTEPIIEBIIErO OT MPECTYIUICHHS, peaTu3alus
KOTOPBIX MTPU3BaHa IOMOYb PEIIEHUIO 33/1a4, IEPEYUCIIEHHBIX B CT. 2 YronoBHOro kojekca Poccuii-
ckoil Peniepalivu, a TakKe MOBBICUTh 3(P(EKTUBHOCTD JIEATEIBHOCTU [TPABOOX PAHUTENIbHBIX OPraHOB
110 NpuMeHeHnIo HopM YK.

2. IIpeaMeToM yrojaoBHO-IPAaBOBOIO yUEHMS O MOTEPIIEBIIEM SIBJISETCS KOMILIEKC TeopeThye-
CKHMX M TIPUKJIAJHBIX BOIIPOCOB, CBSI3aHHBIX C MOTEPHEBIIMM OT MPECTYIIEHUS, OTPaKEHHBIX B HOP-
Max YK (B HCTOpUYECKOM, COBPEMEHHOM, 3apyOesKHOM YTOJIOBHOM 3aKOHOJATENILCTBE), B IIPAKTUKE
UX [IPUMEHEHHUS], B HICTOPUYECKOM, COBPEMEHHOW OTEUECTBEHHO! U 3apyOeKHOW I0PHIMUECKOM JINTe-
parype, a TakXe CpaBHHUTEJIbHBIM aHAIM3 HAYYHO-TPAKTUYECKUX MPOOIEM MOTEepreBIIero ot mpe-
CTYIUICHHSI B YTOJIOBHOM TIpaBe C TAKMMU ke MpoOieMaMyl I0pUANIECKUX JUCIUIUIAH, U3YYaloImuX
MOTEPIIEBILIETO B COOTBETCTBUM C PelIaeéMbIMU UMH 337a4aMU, KOTOPBI 00O0raIaeT yrojioBHO-Tpa-
BOBYIO TEOPHIO O MOTEPIIEBILEM U B LIEJIOM TEOPUIO MOTEPIEBLINX OT PaBOHAPYIIEHUIA.

3. YueHue o noteprneBUIeEM B yTrOJIOBHOM IpaBe KaK YroJOBHO-IIPAaBOBAs TEOPHS M HAyKa yro-
JIOBHOTO I1paBa, KOTOPYIO OHO MPEJICTABIISIET, COOTHOCATCS Kak 4acThb U 1ej10e. COOTBETCTBEHHO 3TO
yueHHe UMeeT HeMaJlo OOIIEro U TECHO B3aUMOJICHCTBYET C PSIIOM JIPYTHX TEOPETUUECKUX MOCTPO-
€HMId YTOJIOBHOTO IpaBa. Teopus O MOTepHeBLIEM OT NMPECTYIJIEHUS CBA3aHA C IIPEJAMETOM YIoJIOB-
HOTO IIpaBa U MPEIMETOM HAayKH YrOJIOBHOIO IPaBa, C MOHSATHUEM IPECTYIUIEHUS U COCTaBa Ipe-
CTYIUICHHMSI; C YTOJIOBHOM OTBETCTBEHHOCTBHIO M €€ OCHOBAHHEM; OOCTOSITEIbCTBAMH, UCKTIOUAIOIMU
MIPECTYNHOCTh Y HAKa3yeMOCTb JIeSIHUSI; HAKA3aHUEM U €0 1IeJIIMU; Ha3HAUeHUEM HaKa3aHUsl, OCBO-
OO’KJIEeHUEM OT YTOJIOBHOW OTBETCTBEHHOCTH, YTOJIOBHOM OTBETCTBEHHOCTBHIO HECOBEPIIIEHHOJIETHHX
C YTOJIOBHBIM IPABOM 3apyOeKHBIX CTPaH; OCHOBHBIMU HAIIPABJICHUSIMU PA3BUTHSI HAYKU YTOJIOBHOTO
npasa u ap. [1py 3ToM BHYTpHM KaXkJI0r0o U3 NMEPEUYNCIIEHHbIX MHCTUTYTOB YTOJIOBHOIO IpaBa MOKHO
OOHAPYKUTb BOMPOCH! YTOJOBHO-TIPABOBOTO 3HAUYEHMSI MOTEPIEBIIEro OT MPECTYIUIEHHsI, KOTOphIe
MOTYT UMETh TEOPETUUECKUI WU MPUKJIAJHON XapakTep.
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I'masa 2
M cTOYHNKHY BO3HUKHOBEHUS TEOPUH O
NMmoTepneBmeM B YTOJIOBHO-IIPABOBOI HayKe

2.1. HopMbI yroJIOBHOT0 3aKOHOJATEJLCTBA B HICTOPUH UX Pa3BUTHUSA

BaxHeNIIMM MCTOYHUKOM BO3HUKHOBEHUS U Pa3BUTHS YUEHHUS O MOTEPHEBIIEM OT MPECTYII-
JIEHV A SIBJISIOTCA HOPMBI YTOJIOBHOTO 3aKOHOJATENIBCTBA B MX UCTOPUUECKOM Pa3BUTHUH.

B 1opuanyeckolt mureparype UCTOPUKO-IIPAaBOBOM aHAJIN3 OTAEJIBHBIX HOPM YT'OJIOBHOTO 3aKO-
HOJATEJIbCTBA 3apyOeXKHBIX CTPaH M MX BIMSHHS Ha BOSHUKHOBEHHE BUKTHMOJOTMYECKOH TEOpHU
npeanpuHsAT B Kaure JI. B. ®panka « BUKTUMOIIOTYs 1 BUKTUMHOCTB (00 OJHOM HOBOM HAIlpaBJIeHUH
B TEOPUH U TIPAKTHKE OOPBOBI C MPECTYIHOCTHIO)». B aToli padore JI. B. ®paHk ucciemyer HOpMBbI
APEBHEUIIINX NCTOYHUKOB 3apyOeKHOTO MpaBa, B YaCTHOCTH, 3aKOHBI XaMMypanH, apsi BaBuiona,
3akoHbl Many, 3akonb! X1 Tabmuil, 1 OKa3blBaeT OTpakeHNe B HUX JIMYHOCTH M MIOBEJEHHSI MOTEep-
TIEBIIIEr0, KOTOPOE MOIJIO MIMETh YTOJIIOBHO-TTPaBOBOE 3HaYeHue *°. B paboTtax qpyrux muccinenopareneit
TaKKE€ pacCMaTPUBAIOTCS pa3IMYHbIE ACTIEKTHI HOPM IpaBa, PEryJIMPYIOIIUX MOJIOKEHNE MOTEPIIEB-
IIEr0O OT MPECTYIUICHUS, €ro MpaBa U 0OSI3aHHOCTH, M PEHIAIOTCS IIPOOIEMbl, He TIOTEPSIBILIIE CBOEH
AKTYaJIBHOCTH JIO HACTOALIETO BPEMEHH.

Tak, M. A Yenb1ioB-beOyToB M3yunit mpoOieMsl OTpakeHUsI MOTEPHEBIIEr0 B HOpMax 0ObIY-
HOT'O IIpaBa B JIOTOCYAAPCTBEHHOM OOILECTBE 1 BOIPOCH! 3aLUTH COPOIUYEH OT Bpak1€OHBIX POIOB
iy rieMeH. IIpy MeXpoIoBBIX CTOJIKHOBEHHAX CPEICTBOM JIMKBU/IAIMU KOH(IMKTA, T. €. O0M[bI,
HAHECEHHOH KOMY-JIMOO M3 WIEHOB pofa — MOTEpPIEBIIEMY, YWIEHOM UYKOro poja, Oblia KpOBHAs
MecTh*’. ABTOp MOKa3bIBAaeT yuyeT MHEHMs MOTEpPIIEBIIEro PY Ha3HAUEHUU HaKa3aHus B IUIEMEHax
y OTIEJBHBIX HAPOIOB*S,

N. 5. PorHULIKMI paccMaTpyBaj YIoJOBHO-IIPOLIECCYAJIBHBIN ACIIEKT MOTEPIEBILIETO B UCTO-
pUM YTOJIOBHOTO TIpoliecca B cBoeM m3BecTHOM «Kypce yronoBHoro cynomnpousBonctBa» 1902 1.4
Kak yTBEp:K a1 3TOT UCCIeA0BaTelb, YTOJOBHBIN ITPOLIECC HAYMHAJICS T10 BOJIE ITOTEPIEBILETO U IIPO-
TEKaJI B BU/IE COCTSI3aHMSI CTOPOH (MCTIIa OOBUHUTEJSI M OTBETUMKA OOBHHSIEMOTO) Tiepe]] TACCUBHBIM
cynoM. «Mcropus yrosioBHOro nporecca HauMHaeTCs FOCIIOACTBOM B HEM YacTHOTo Havasa. .. Maiio-
NIOMaJTy BBISICHSIETCS] M TIOCTETICHHO pa3BUBAETCS MyOIMYHOE HAYaJI0 YTOJOBHOTO MPOLEcca; OH CTa-
HOBHTCS IEJIOM OOIIECTBEHHBIM, TOCYJapCTBEHHBIM» .

ACTIEKTBI, CBA3aHHBIE C OLEHKOM JIMYHOCTU M MOBEJCHUS MOTEPIEBIIETO B YTOJIOBHOM 3aKO-
HojaresnbcTBe Poccru B JOPEBOJIOIMOHHBIN MEPHO, PAaCCMOTPEHbI B Hallei padote «Hekoropbie
BOIPOCHI OLIEHKU JIMYHOCTH U MOBEAEHUS MTOTEPIEBILETO B UICTOPUM YIOJIOBHOIO 3aKOHOJATENILCTBA
Poccru (nopeBommonvonHblid nepuoa)»>!. IlppHuMas BO BHUMaHUE TEMY HAILlEro MCCIeJOBaHus,
NpeICTaBISIeTCsl HEOOXOMMMBIM O0JIee TOAPOOHO OCTAHOBHUTHCS HA BOIIPOCAX OLEHKHM MOTEPIEBIIEro
OT MPECTYIIEHNS B HOPMAaxX YTOJIOBHOIO 3aKOHOZATENIbCTBA.

4 Cm.: @pank JI. B. BAKTUMONOTUSI U BAKTUMHOCTB (00 OJHOM HOBOM HAIpaBJICHHU B TEOPUU U MPAKTHKE OOPBOBI C MPECTYII-
Hoctblo). dymmante, 1972. C. 11-13.

4 Cw.: Yeavuo6-beoymos M. A. Kypc yrogoBHO-TIpoIiecCyasibHOTO MpaBa: OYepKH 1Mo UCTOPUM Cyla W YTOJOBHOTO Tpoliecca B
paboBIaenbIecKux, (peonanpHbix 1 OypxyasHbix rocyaapersax. CII6., 1995. C. 41.

8 Cm.: Tam xe. C. 45.

4 Cm.: @oriugcuii M4, Kypc yromnostoro cynonpoussoactsa. 3-e usa. CII6., 1902. T. 1. C. 15-16.

%0 Tam xe. C. 14.

1 Cw.: @apeues H. A. Hekotopsle BONpOCh! OLIEHKU JITMYHOCTH Y TIOBEIEHN 1 TOTEPIIEBLIETO B UCTOPUM YTOJIOBHOIO 3aKOHOJATE b~

crBa Poccrn (mopeBomonyionHsri neprion) // FOpuamueckuit Bectauk PIYY (PUHX). 2002. Ne 2. C. 61-67.
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CoBpeMeHHBIH Tal pa3BUTHUS YTOJIOBHOTO MTPaBa XapaKTEPU3YeTCs TEM, UTO JIMYHOCTH MOTep-
TMIEBIIETO OXPAHSETCSl OT MPECTYMHOrO MOCATATeNIbCTBA HE3aBUCUMO OT BO3pAcTa, T. €. HaYMHAs C
MOMEHTA POXJCHUS U 3aKaHYMBAasi CMEPTHIO, HE3aBUCUMO OT (PU3UYECKOTO M MICUXUYECKOTO Pa3BU-
THSI, TI0JIA, HAIIMOHAILHOCTH, OOIIIECTBEHHOTO U TOCYAAPCTBEHHOT'O TIOJIOKEeHUs U T. 1. OIHaKO Takoe
PaBEHCTBO OXPaHBI BCEX JIMI] YTOJIOBHBIM IpaBoM ObUTO He Beeraa. [lo cepenunbl X VIII B. yronosHoe
3aKOHOJIATEILCTBO U YTOJIOBHO-TIPABOBAs JOKTPUHA 3HAJIU «JIHII, HE TTOJIh30BABIIMXCS TIOKPOBUTEITh-
CTBOM 32aKOHOB, TaK 4TO MOCSTATebCTBA HAa UX OJ1aro He MPU3HABAIMCH TPECTYTHBIMU» 2,

YronoBHoe npaBo Poccurt B cBOeM pa3BUTHH MPOXOAUIIO TIOCTIEA0BATEIbHO Pa3INUHbIe STAITb,
Y B IPaHMIIAX THUX ITANOB, B 3aBUCUMOCTH OT COIMATbHO-9KOHOMUYECKOTO Pa3BUTHSI OOIIECTBA U
rOCy/1apCTBa, B YTOJIOBHOM 3aKOHO/IATENILCTBE HAXOMAT OTPaK€HHE BOMPOCH! BIMSHUS JIAYHOCTH U
TMIOBEJICHUsI TIOTEPIIEBILETO Ha CTereHb OOIIECTBEHHON OMACHOCTH, I0OPUIMYECKON OLEHKH COJIesTH-
HOTO, a TaK)XKe Ha I'PaHUIIbI YTOJOBHON OTBETCTBEHHOCTH BUHOBHOTO.

B uctopuu yronoBHOro 3akoHoparenbcTBa Poccry moteprieBvid M MpU3HAKH, €ro XapakTe-
pU3YIOIIe, HE COCTABIISUIN ONPEEIeHHOTO IeMEeHTa COCTaBa MPECTYIUICHUsI. DTU NMPU3HAKH, KaK
MPaBUJIO, XapaKTEPU30BAJIM PA3IMUHbIE JIEMEHTHI (CTOPOHBI) COCTaBa: OOBEKT MPECTYIUICHHS, 00b-
eKTUBHYIO CTOPOHY (0OCTaHOBKY IMPECTYILIEHH S, IPECTYIHOE MociencTeue). [Ipusnaku cocrapa rpe-
CTYIUICHHUSI, B TOM YHCJIe ¥ TIPU3HAKH, OTHOCSIIIMECS K ITOTepIIeBIIEMY, BKJIIOUEHHBIE B COCTaB, OIpe-
AeNsUTM YCJIOBUSL U PaMKH TIPECTYITHOTO M Hakazyemoro. [lepBble mpuMepsl yroJOoBHO-IIPABOBOTO
3HAUEHHs TIOTEPIIEBIIETO OT MPECTYIUICHHSI IPE/ICTABIISIOT MAMATHUKHU pyccKoro mnpasa X B. — Kpar-
kas u [Ipocrpannas pepakimu «Pycckoit [TpaBasi», KOTopble, 3aKperuisis cKiaabpiBaoimecs Ha Pycu
OOIIECTBEHHbIE OTHOIIEHUS, YCTAHABIMBAIM B OOJIACTU YTOJIOBHOTO IMpaBa OCHOBHbBIC MPHHIIUIIBI
dbeogamizma. [TaBHBIM U3 HUX ObLT OTKPBITO COCJOBHBINA MOAXOM K 3aIIUTE UHTEPECOB MOTEpPIIEeB-
mMX-(eoganoB U MOTepreBIIX-3aBUCUMBbIX, TIPH 3TOM MOTEPIIEBIINI — I0PUANIECKOE JIMIIO OTpa-
JKEHUsI B 3aKOHE HE HAXO/IUIL.

Tak, B 18 (41, 86 %) u3 43 crareii «IIpaBas Pocbkoii»>* (KparTkas pegakuus mo akagemMude-
CKOMY CIHCKY) B COCTaBax MPeCTYIJICHUI MPU3HAKY JIMYHOCTH TIOTEPIIEBIIETO XapaKTePU3YIOT 00b-
eKT TocsiraTesbcTBa. B oiHOM cityuae 3To (pu3nvecKue CBOMCTBA MOTEPIEBIIIET0: «MYKb»-4eTOBeK >
(ct. 1, 10, 30); moBpexaeHue yca wiu 6opoasl (cT. 8). B npyrom ciydyae — corpaibHble MPU3HAKU
JIMYHOCTH: CBOOOHBIN YeIOBeK (CT. 17); OrHUINAHWH, TOabe3THOH (CT. 19); TuBYH (CT. 22); pgoBUY
(cT. 25); emepn, xomon (cT. 26); poda (cT. 27) U T. 1.

OOBeM YroOBHO-TIPABOBOM OXPaHbl JIMYHOCTU 3aBUCHT OT ee TOJIOKEeHUsl B OOIIecTBe,
M03TOMY 3aKOHO/IATEJTb, YIUTHIBAS CBSI3b MEKIY JTMYHOCTHIO TIOTEPIIEBIIETO U peaKIieid BAHOBHOTO,
MIPUHSBIIEH OOIIECTBEHHO OMAacHble (POPMBI, TO-Pa3HOMY OLIEHUBAET CTeNeHb OOIIECTBEHHOM Orac-
HOCTH cofiestHHOro. Hampumep, OrHUIAHKH, MMOABE3AHON, TUBYH — 3TO JIMIA, UMEBIIIME BBICOKUIA
COIMAJIBHBIN CTAaTYC B KHSIKECKOM JIBOpE. 3a MOCATaTesbcTBO Ha JKMU3Hb ITUX JIIOIEH YCTAaHOBJIEHO
camoe cypoBoe Hakazanue — mrpad B pazmepe 80 rpuBeH. PsjpoBud, cMepn, Xonom OTHOCATCS K
Py HU3IIUX CJIOEB OOIECTBa, COOTBETCTBEHHO, 32 X YOUICTBO MPeIyCMOTPeH mTpad B pazmepe
5 rpuBeH.

B oTaenbHBIX cocTaBax MpeCTyIIEHU K XapaKTePUCTUKE 00BEKTa MOCATATENbCTBA OTHOCSATCS
Kak (pusnmueckue, Tak M COIMaJIbHbIE CBOMCTBA MoTepreBiero (rnorepresiieit). Hanpumep: «Arie
poba kopMuIHILIA JTHOO KOpMIITHUILI 12, PoOa — IMI10 sKeHCKOro nosia JIMYHO 3aBucumoe. Kopmmer —
AsiIbKa-BOCTIMTATENb. POOa — KOpMUIIMIIA 1 KOPMUUJIEIT — SIBJISIOTCSI XOJIONIAMU, OJTHAKO MX TIOJIOKEHHUE
B OOIIIECTBE BBIIIE, YeM JPYTUX 3aBUCUMBIX JIOJEH, TOTOMY, KOT/Ia POTHUBOIPABHO OHU JIMIIAIOTCS
’KM3HU, 3aKOHOM YCTaHABJIMBAETCSl HaKa3aHue B BUje mTpada 12 rpuseH.

32 Tazanues H. C. Pycckoe yronoeroe npapo: Jlekimu. Yacts obmmas. B2 t. M.: Hayka, 1994. T. 1. C. 182.
33 Cm.: Poceniickoe 3akoHOAaTeabcTBO X—XX BekoB. B9 1. T. 1. M., 1984. C. 47-49.

M Cm.: Cseponos M. b. Pycckas IlpaBna: [locodue k crienkypey. CIT6.: O6pasoBanue, 1992. C. 14.
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[pocrpannas pegakuus «IIpasast Pycsckoit, Cya SIpocnasis Bonogumepuu» > npugaet 6omee
Pa3BepHYTOE YrOJIOBHO-TIPABOBOE 3HAUeHME noTepreniieMy. OCOOSHHOCTBIO 9TON pPelakIuy SBJIs-
eTcsl TO, YTO FOCYJapCTBEHHbIE UHTEPECH] (IIOTEPHEBLIETO IOPUIMUECKOr0 JIMIA) PU3HAIOTCS IOMU-
HUPYIOIIMMH, 2 UHTEPECHI MOTEPIEBIIIEro (pu3nIecKoro Jmia — BropocreneHHbiMu>®. Kak 1 nmpexe,
HanOoJiee pacrpoCTpaHEHHBIMU B COCTaBaX MPECTYIUICHUH SIBJISIOTCS OTHOCHUTENBHO-TIOCTOSIHHBIE
MPU3HAKY MOTEPIIEBINETO, XapaKTEPU3YIOIIKe B 00BEKTaX MOCAraTeIbCTBa €ro COIUAIBHOE TIOJIOKe-
Hue B obmectse (cr. 1, 3, 11-17, 78, 88, 89, nomn. ct. 1, 2). [lossBumch paHee He BCTpeYaBIIAECS
B 3aKOHO/IATENILCTBE MPU3HAKM OOBEKTA MOCATATeIbCTBA, OTHOCAIIMECS K JIMYHOCTU TIOTEPIIEBIIETO:
KHSIK My*k» (CT. 3), «MeTebHUK» (CT. 9), «KHsDKU oTpoim» (cT. 11). 3a npuunHeHue Bpea 3TuM
JIMIIAM TIPY UCTIOJTHEHUH MU CITYKeOHBIX 00sI3aHHOCTEN HACTYIAET CypoBasi yroJIOBHASI OTBETCTBEH-
HocTb. MIHaue roBopsi, 3aKOHO/AATENb YKE MPUIAET YTOJIOBHO-IIPABOBOE 3HAYEHUE PAa3IMYHOIO poja
B3aMMOOTHOILIEHUSIM MeX/ly BUHOBHBIM U NOTEPIEBUIMM, NIPU3HABasl UX MPU3HAKOM COCTaBa Ipe-
CTYILICHUS.

Ha nenpaBomepHOe moBeJeHHe MOTEpPIIeBIIEro 3aKOHOATe b OOpaliaeT BHUMAaHUE Kak Ha
00CTOSITEILCTBO, BIUSIONIEE HA OTBETCTBEHHOCTh BUHOBHOTO, a CJIE/I0BATENbHO, SIBJISIONIEECS KpH-
TepreM MHAMBUAyAIn3aluy Haka3aHus. Tak, cMepTHasi Ka3Hb MPeJyCMOTpeHa 3a yOUNCTBO MyXKeM
JKEeHBI, «ake OyAeT BUHOBATh, TO Toa BUphl 20 rpuBeHb» (cT. 88). B maHHOM cityyae K 4ucity npu-
3HAKOB OOBEKTHBHOW CTOPOHBI MPECTYIUIEHUS] OTHOCHTCSI OOCTaHOBKA, COCTOSINAsI B TIOBEJCHUM
MOTEepIEBIIEN, KOTOPasi OJHOBPEMEHHO BHIIIOHSET POJib IOBOJA K COBEPUICHHUIO MIPECTYIHOTO MOCS-
raTe/ibCTBA. YCTAaHOBHB, UTO YOUTAsl KEHIMHA ToJas1a IOBOJ K HACUJIMIO, OKOHUYMBIIEMYCSI €€ CMep-
ThIO, 3aKOH IPEelyCMaTpUBAEeT HaKa3aHUE «B I0J1 BUpbl». B qpyrom ciydae HerpaBoMepHOE IMOBe-
JIeHNe TIOTEPIIEBIIETO SBISIETCS 0OCTOSITEILCTBOM, MCKJTIOYAIOIIMM OTBETCTBEHHOCTh. OTBET MEYOM
Ha OCKOpOJIEHHE CO CTOPOHBI MOTEPIIEBIETO HE SIBJISICS MPECTYIUIEHHEM, U BUHOBHBIA He TOJIe-
’KaJl HaKa3aHWIo; 00 3TOM TOBOPUTCS CleAyomumM oopasoM: «He Teprisi i1 MpoTUBY TOMY YAApUTh
MeueMb, TO BUHBI €My B TOM HETyTh» (CT. 26). OOCTOSITEILCTBOM, UCKJTIOYAIOIIAM YTOJIOBHYIO OTBET-
CTBEHHOCTb, SIBJISIETCS TaKKe JIMLIEHUE )KU3HU MOTEPIEBILEro, MPOHUKIIETO HOYbIO B KUJIMILE (CT.
40).

«Pycckas [IpaBga» cBUAETENBCTBYET O TOM OTHOCUTENILHO BHICOKOM YPOBHE KYJIBTYPHOI'O pas-
BUTHUSI pycckoro Hapoaa B X—XI BB., KOTOpbIA, HECMOTPS Ha clladoe pa3BUTHE TEXHUKHU M3JI0KEHUS
HOPM YTOJIOBHOT'O 3aKOHA, PUJIAET B OTAEIbHBIX U3 HUX I0PUINYECKOE 3HAYCHUE IMYHOCTH U TTOBE]Ie-
HUIO TIOTEPIIEBLIETO OT NPECTYIUIEHUS 1Sl KBAIM(UKALIMY COAESTHHOTO M MHAVBUIyaJIM3allMM HaKa-
3aHUS.

KpynHbIM naMATHUKOM MCTOPUU PYCCKOTO MpaBa sABsercs YioxeHue naps Anekces Muxaii-
nosu4a (1649)57. Tlo GoraTcTBy IOpUAMYECKOrO Marepuasia YJIOkKeHHe He MMeJio ceOe paBHBIX B
COBPEMEHHOM eMY 3aKOHOJaTeNIbCTBE. TakoBO MHEHME crielnaincToB. O TEXHUKE 3aKOHOTBOPYECTBA
Vnoxenus nucana Exkarepuna II: «Cnor YioxeHust moutu Be3zie siceH, MpoCT U KPaToK, C YIOBOJIb-
CTBUEM CITyIIIAeIllb U3 HETrO BHIITUCKU, HUKTO HE OIIMOAETCS B CMBICIIE TOTO, UTO CJIBIIINT, €T0 BhIpaXKe-
HUS TIOHSITHBI CAMOMY TTOCPENICTBEHHOMY YMY»>8, YeTkoe 1o ¢hopme 1 MogpoOHOe periaMeHTHPOBa-
HHE IIMPOKOro Kpyra OTHOIIEHUH 00YCIIOBUJIO B TOM YHCIIE U AKTUBHOE UCTIONB30BaHUE TIPU3HAKOB,
XapaKTepU3yIOIIKX MMOTEPIIEBIIETO OT MPECTYIJIEHUs], B MHOTOYMCIIEHHBIX COCTaBaX MPECTYIUICHUA.
BonbimmHCcTBO M3 HUX, Beero 112 crateit (16, 58 %), otHOCATCS K 00BeKTY. OOBEKTOM IpecTyIuie-
HUSI U COOTBETCTBEHHO IMOTEPHEBIIMM YJIOXKEeHUE MPU3HaeT 1epkoBb (cT. 1-9 1. 1), rocygapcTBo

35 Cm.: Poccniickoe 3akoHoAaTesIbcTBO X—XX Bekos. T. 1. C. 64-80.
3 Cwm.: Mpouex-/lpozoosckuii I1. H. Victopus pycckoro mpasa. M., 1892. C. 272.
57 Cwm.: Poccuiickoe 3akoHOHaTebcTBO X—XX BekoB. M., 1985. T. 3. C. 83—257.

58 Llurt. no: Pazeutue pycckoro npasa B 15 — nepsoii nonosune 17 Beka. M., 1986. C. 47.
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(1. 2-5), cemblo, TUYHOCTH’. BriepBble 3aKOoHO/aTe b HanOoIee YeTKO TOBOPHUT O MOTEPIIEBIIIEM OT
MPECTYIUIEHN ], KOTOPBIM HE SIBJISIETCS (PUBUUYECKUM JIULIOM.

XoTs YnoxeHue 1 00eIano «BCIKUX YMHOB JIOAAM OT OOJBIIEro A0 MEHBIIETO YUHY, CYI 1
pacrnpaBa OblJ1a BO BCSKHMX JieJlaX paBHA», 00bEM YrOJIOBHO-TTPABOBOM OXPaHbl JINYHOCTHU 3aBHCEN OT
ee COIMAIILHOTO cTaryca B oOrmecTBe. OcoOOeHHO HArISITHO 3TO TposBIisgercs B raBe 10 (ct. 28-98),
I7ie B COCTaBaxX TSKECTh OTBETCTBEHHOCTH 32 MIPECTYITHOE MOCATaTeIbCTBO, COBEPIIEHHOE Ha TyXOB-
HOE JIMILIO, €T0 YeCTh M JIOCTOMHCTBO, HAXOAUTCS B MPSIMOM 3aBUCMMOCTH OT TOJIOKEHUSI, KOTOPOE OH
3aHMMAaeT B PeJIMTMO3HOM MHupe. Bilok Mpr3HakoB B cocTaBax YJIOKEHHS XapaKTepusyeT Kak OTHO-
IIIeHKe, CYIIECTBYIOIIee MEX/y BUHOBHBIM U MOTEPIIEBIIUM, TaK ¥ IMYHOCTH MOCJIETHETO: POJUTEIH
(ct. 1 1. 22), 3akoHHbIe ety (CT. 3 1. 22), poACTBeHHUKH (CT. 7 1. 22), rocnioauH (cT. 9 1. 22),
Myx (cT. 14 1. 22), He3akoHHbIe AeTH (CT. 26 1. 22). OOCTOATeNHCTBA, OTHOCAIINECS K MOTEPIICB-
IIEMY OT IPECTYIUICHUsI, MOTYT ObITh BMEHEHBI JIUILY, €CJTH OH 110 OTHOIIEHUIO K HUM TPOSIBUJ YMbI-
CeJl WM HEOCTOPOKHOCTh. «KTO ¢ MOXBaJIbl, WM C TBSHCTBA, WM YMBICIIOM HACKaYeT Ha JIOIIAr»
Ha 6epeMEeHHYI0 KEHIIMHY, TOT TO[JIE)XUT YTOJIOBHOMY HaKa3aHHIO B 3aBUCMOCTH OT HACTYIHMBIIINX
nocyesicTBri (cT. 17 T1. 22). B ToM citydae, eciii cofiestHHOE COBEPITIEHO «0e3 YMBIITUICHUS, TOTOMY
YTO JIOIIA/Ib, OT YETO UCITYKaBCS, ¥ Y31y U30PBaB PO3HECET, U y/IepKaTu est OyleT He MOIIHO, U TOTO
B yOMIACTBE HE CTaBUTH, M HAKA3aHUs 32 TAKOE JIeJI0 HUKOMY He YMHHTH, JUIsl TOTO, YTO TaKoe /N0
yurHUTCA 6ec xuTpoctu» (cT. 18 . 22).

Cy1iecTBeHHbIM IIArOM BIepe]] 3aKOHOAATEIbHOM persiaMeHTaIuy MTPU3HAKOB, XapaKTepH3y-
IOIIMX JIMYHOCTD U MOBEICHHE MOTEPIIEBINErO B COCTABaX KOHKPETHBIX MPECTYIUICHUH, CTasl ApTH-
kyn Bounckuit 1715 r. Ilerpa I°. B Hem comep:KUTCSl JOBOJBHO OONBINOE KOJIMYECTBO APTHKY-
JIOB, B KOTOPBIX MOTEPIIEBIINI U €ro MOBEJEHNE UMEIOT YTOJI0BHO-IPaBoOBOE 3HaueHue — 46 nu3 209
(20,0 %). Iockonbky Aptukya BomHCKMIT — TIpeskie BCEro, BOGHHO-YTOJIOBHOE 3aKOHO/IATEIbCTBO,
31eCh MOTEPIEBIINI KaK OJWH U3 CYOBEKTOB OTHOIICHHUH, OXPAHSEMbIX MM, Yallle BCErO BHICTYIAET
B JIMLIe BOEHHOCHYKaImero (apt. 22-29, 36, 45). OOBbEKT MpecTyIIeHHs XapaKTepU3yeTcsi B OJHOM
Clly4yae TaKMMH MPU3HAKAMU TIOTEPIIEBIIEr0, KaK COLMAIIbHBIE CBOWCTBA JIMUHOCTHU, — CBSIIIEHHUK
(apt. 13), X03MH WU XO3slilKa, Y KOTOPbIX KBApPTUPYIOTCS BOCHHOCHyXauye (apT. 85), MIeHHBIN
(apt. 114-115), B Apyrom ciydae — (pU3NYECKUMHU CBOMCTBAMM JIMYHOCTH MOTEPIEBILEro — KeH-
nmHa (apt. 105, 167, 168), crapeiii, Monomoi, muaaeHib (apt. 105, 167). Ocoboe opuaudeckoe
3HaUEHUE PUIAIOT OT/EbHbIC APTUKYJIbI TIOBEJEHUIO MOTEPIIEBINETO, TOCKOJIBKY OHO BIIMSIET Ha CTe-
MIeHb OMACHOCTU coAestHHOro. HaxoxkeHre BMHOBHOTO M MOTEPIIEBIIEro B cepe BOSHHO-CITyKeO-
HBIX OTHOIIEHUH UCKITI0YAaeT BOBMOKHOCTb TPUMEHEHH s HACUIIU S MJIM HETOBUHOBEHUSI B OTHOIIICHUH
MOTEPIIEBILIETO HAYAIBHUKA, JaXe eCIIU MOBEe/IeHNe MOCIIeTHEro, Mpe/IleCTBOBABINEE COBEPIICHUIO
npecTyIuieHus, ObUI0 He3akKOHHBIM. CMepTHasl Ka3Hb MpeaycMOTpeHa s oduliepa WM COJIaTa,
KOTOPBII OKaKeT BOOPYKEHHOE MJIM HEBOOPY:KEHHOE COMPOTHBIICHUE, HACUIINE WM UHOE CKPBITOE
HETOBMHOBEHHE (pesibIMapIlaly Uil reHepaty, HeCMOTPSI Ha TO, UTO Te BeyT ceOsl IPOTHUBOMPABHO.
Mexay TeM «OOMXEHHOMY CBOOOJHO €CTh O MOHECEHHOM CBOEM Oe3UeCTHH U HEeCIPaBeITMBOCTH
€ro BEeJIMUECTBY, WJIM B MHOM MPUCTOMHOM MECTe YUTHUBO kajo0y MPUHECTh, M TAMO caTUC(haKIUU U
YI0BOJIbCTBOBAaHUU UCKATh U OKUJATh OHBIS» (apT. 24).

Heckomnbko nHaue peraercsi BOIpOC O MOBEICHUH OTEPIIEBIIEH M0 Je1aM 00 W3HACHIIOBAHUY.
3akoHozATeNb TIPE/JIaraeT CyJbe OIEHUTh MOBEICHUE TOTEPIeBIICH-KEHIINHBI B TIPEIKPUMUHAIIb-
HOM, KPUMHHAJIBHOW M MOCTKPUMHHAIBHOM OOCTAaHOBKE M, YCTAaHOBUB, YTO JIECTBUTEIHHO MMEIIO
MECTO TI0JIOBOE CHOILIEHUE IIPOTHB BOJIU JKEPTBBI, ONPENIeTUTh HaKa3aHKe, He3aBUCUMO OT TOTO, SIBJIS-
eTCs JIM MOCTpaJaBIas OMyITHOW MM YeCTHOM KEHIIUHOM, «1M00 HACHIIME eCTh HACUJINE, XOTS HaJl
OJTyJHUIICIO I YeCTHOIO KEHOI0, M HAIISKHT Cy[be He Ha 0co0y, HO Ha JIEJIO U caMoe OOCTOSITe Tb-
CTBO CMOTpPeTh» (apT. 167).

3 Cwm.: Heaes 1. A. Hctopus rocygapcrsa 1 npaBa Poccrn: [Mommsii kype nekimit. M.: FOpucets, 1994. C. 56-57.

0 Cw.: Poceniickoe 3aKkoHoAaTebcTBO X—XX BekoB. M., 1986. T. 4. C. 327-365.
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Pa3BepHyTOE yrOJIOBHO-ITPAaBOBOE 3HAYCHHUE B 3aKOHE OOCTOATEIBCTB, XapaKTEPU3YIOIIUX JTNI-
HOCTb U [TOBEJICHUE NIOTEPIIEBIIIETO, BCTpevyaeTcs B 3akoHogaresnberse XIX B. — B «Y10:keHUM O Haka-
3aHMSX YrOJOBHBIX M UCTIpaBUTEIbHBIX 1845 roma»®'. B nepuon ero npunsatus 198 u3 2224 crareit
(8,90 %) conepxanu cBeieHU O MOCTPaAaBIIeM, 00beM, TIPeIeibl, 3HAYMMOCTh KOTOPBIX OIpeaes-
I0TCs1: BO-TIEPBBIX, KOHKPETHBIM COCTABOM IPECTYIUICHUS (MPU3HAKY, XapaKTepU3yIOI1e MoTepreB-
I11eT0); BO-BTOPBIX, «OOCTOATEICTBAMHU, YCUTMBAIOIIUMH U CMSATYAOIIUMA OTBETCTBEHHOCTh».

PazBuTte 3akoHOATENbHONW TEXHUKU WM HAYKW YTOJIOBHOTO IpaBa MO3BOJIWIO B YJIOKEHUU
OoJiee YETKO BBHIJICIWTH JaHHBIC O JIMYHOCTU W TIOBEJICHUU TOTEPIEBIIEro B COCTaBaX MPECTyILIe-
Hull OCOOCHHOW YacTH, a TakKe 3aKperuTh UX COOTBETCTBEHHO B YacT OOmmei. [IpuMeHuTebHO
K HCCIIeTyeMOH TeMe MpeJICTaBIseT MHTepeC MO3UIIMs 3aKkoHoaTess B O0miei yacti YIIoxkeHUs 1o
OLIEHKE HEMPaBOMEPHOr0 MOBEJAECHHUS TTOTEPIIEBIIIEr0, KOTOPOE BBICTYIUJIO MOBOAOM WJIM TPUUUHOM
COBEpIIICHUs TIpecTyIuieHus. Tak, B 0OCTOSITEIbCTBAX, CMATUYAOIIUX OTBETCTBEHHOCTh BUHOBHOTO,
TOBOPHTCS 00 3TOM CIIeAyIoImM 00pa3om: «Eciu rpecTyruieHre yYMHEeHO UM BCIIeACTBUE CHITBHOTO
pazapakeHus, MPOU3BeICHHOTO 0OMAaMM, OCKOPOISHUSIMHU WJIA MHBIMH ITOCTYITKAMU JIUIA, KOEMY OH
clieJiall WM TIOKYCUJICS ClIenaTh 3710» (maparpad 5, cr. 140). B OcoOeHHol YacT IpU3HAKU, XapaK-
TepU3YIOIIe TMYHOCTD W TTOBECHUE TTOTEPIEBIIEro, OTHOCITCSA K 00bEKTY U OObEKTUBHOM CTOPOHE
OTJICJILHBIX COCTaBOB MPeCTyIUIeHWA. JIMYHOCTh MOTEpPIIeBIero Kak CyobeKTa yroJIOBHO-ITPABOBOM
OXpaHbl ornpefesnsercs B psje coctaBoB (cT. 192, 194, 197), ucxons u3 ee peIUrio3HbIX yOexKae-
Huil. B paznene 3 rmassl I Vioxenus (cr. 263-270) npu3HaKy MOTEPIEBILETO BKJIIOYEHbI B COCTABbI
MPECTYIUICHHI, KOTOPbIE XapaKTEepPU3YIOT B 00BEKTaX MOCATaTeIbcTBA 0CO0Y rocyaapsi UMIiepaTopa u
YJIEHOB MMIIEPAaTOPCKOro JBopa. B crily MHOrOUMCIEHHOCTH CTaTeld CBOMCTBA TUYHOCTU MOTEPIIeB-
1I1eT0, XapaKTepu3yoIue OObeKT MPEeCTyIJIeHUs (HAYaIbHUK, TIOMUYNHEHHBIN, TIOMUIICHCKUN, CTPaX,
BOJIOCTHOE U CEJIbCKOE HAuaJbCTBO, JIMIO KEHCKOTO MoJja U T. [.), 4aCTO MOBTOPAIOTCSA. Bosblinyio
IPYIIy MPU3HAKOB B YJIOXKEHUU OIPEesIsioT B3aMMOOTHOIIEHUSI MEX/ly MMOTEPHeBIIUM U BUHOB-
HBIM: POJICTBEHHbBIe B3auMoOoOTHoIeHus (cT. 191, 192, 198), ciyxeOHble oTHOIIEeHUs (CT. 423—429,
460, 482, 491).

Hogatmeiit YioxeHus siBjisieTcsi TOBBIIIIEHHAs] YTOJIOBHO-IIPABOBasi OXpaHa MOTEPIEBILEro ¢
MPaBOMEPHBIM MOBEJEHUEM. DTO — JIUIA, Ha KOTOPBIX MPECTYIMHOE MOCATaTeIbCTBO COBEPILIEHO B
CBSI3U «C 3aKOHHBIM JICWCTBUEM UMHOBHHMKA B OTIPABJICHHU €ro JOJKHOCTH» (cT. 290-293) nmubo
KOTJIa OHM HaXOMATCS MPH MCIIOJHEHUH OOSI3aHHOCTEH MO CiTyk0e: «OC/IyIllaHue U HeMOBUHOBEHHE
MOJTULIENICKUM U JIpyTUM cTpaxam» (cT. 299, 310, 313).

VYronoHoe Ynoxenue 1903 r. %2 — nocneqHuii o BpeMeHu NpuHATHS (PyHAaMEHTaIbHBIN 3aKO0-
HOJIATEJIbHBIN aKT Poccuiickoil uMmnepry B 00JacTM MaTepUaibHOTO YTOJOBHOTO TpaBa, KOTOPHIH
ommyascs OoJiee COBEpIIIEHHON 3aKOHOIATEIbHON TEXHUKOU, B YaCTHOCTH, OoJiee YIaYHbIMU 3aKO-
HOJATEIbHBIMU KOHCTPYKIIMSIMU U TEPMUHOJIOTHEN, UCTIONb3YEeMbIMU ITPU KOHCTPYHMPOBAHUU COCTA-
BOB TpecTyIUIeHU. B ocobeHHOCTH oOpaiasioch BHUMaHWe Ha MPOJAYMAHHOCTh M CHCTeMaThye-
CKOE M3JI0)KeHHE MaTepuasia, ooerdaioniee yCBOeH!e OTAEIbHBIX TIOCTAHOBJICHUI; Ha OoJiee KpaTKoe,
CTpeMsiileecs K MOJTHOTE U SICHOCTH OIpeJie/ieHUe MOHSATUI, B OCHOBHOM IMOCPEICTBOM HUCIOIb30Ba-
HUSI TOYHOM TEPMUHOIOTUN .

N3 156 crateii YnoxeHus, BBeIeHHbIX B ieiicTBre, 27 (16,66 %) crateit B KOHCTPYKIIMM OCHOB-
HOT'0 JTUOO KBATM(PHUIIMPOBAHHOTO COCTaBA COAEePKAT MPU3HAKY JITYHOCTH WJIM TIOBE/ICHUS ITOTEPIICB-
mero. Kak v B Y10:xeHUM 0 Haka3aHUsIX YTOJIOBHBIX M UCTTPaBUTENIbHBIX 1854 ronia, B aHAIM3UpyeMOM
3aKOHO/IATEILCTBE 0COOOW rOCYAapCTBEHHO-TIPABOBOM OXPAHOU MOJB3YIOTCSI CBAIIEHHOCTYKUTEIH,
oco0a rocyaapsi UMIiepaTopa 1 4ieHsl ero Jjoma. bonee yeTko B YJI0KeHUH OompenesnsieTcs: BO3pacT

61 Cwm.: Viokenne o HakasaHusx YIOJIOBHBIX U McTipaBuTenbHbX 1845 roma. CIIO., 1845.
62 Cw.: Poccniickoe 3aKkoHOHATeIbcTBO X—XX BekoB. M., 1994. T. 9. C. 275-320.
63 Cm.: Bameuanus pelakLIMOHHOr0 KoMuTeTa yronoBHoro otaenenust C.-IletepOyprckoro iopuanyeckoro oomecTBa Ha IpoeKT

Oco6eHHOI1 yacT YronoBHoro yinoxeHnus. 1. Ipecrymienus nporus mmuHocty. CII6., 1885. C. 24.
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MaJIOJIETHETO, HECOBEPIIIEHHOJIETHETO MOTEPIEBILEr0, HATPUMEP, IEBUIIA OT YETHIPHA/ILIATH IO I11eCT-
Hajauaty Jer (cr. 524 . 27), noteprneBlInil, He JTOCTUTIIUN ceMHaauaru Jet (cr. 525 i 27).
BcerpeuaioTest mpu3Haky MOTEPIEBIIEr0, XapakKTEPU3YIOIIUe ero COCTOSHUE B MOMEHT COBEpIIIEHUsI
MIPECTYIUICHHS: «TIOIb3YsICh OECIIOMOIIHBIM COCTOsTHHEM» (cT. 526, 527 r. 27). I'pynna npu3HakoB
XapaKTepu3yeT OTHOIIIEHUSI MeX/ly BHHOBHBIM M TOTEPIIEBIIAM: «TIOJI3YSCh 3aBUCUMOCTHIO TAKOTO
JIMLIA» , «<HAXOJSILENCs 1oJ] ero BAusHUEeM» (cT. 526, 527 1. 27). HenpaBomepHoe 1oBejeHue NoTep-
TMIEBIIEr0 KaK COIMAIbHO 3HAYMMOE JJIs1 YTOJIOBHO-TIPABOBOTO PETYIMPOBAHMS BKJIIOYEHO B COCTABBI
OTIEJIbHBIX MPECTYIUIEHUI. DTO XapaKTepHO /IS TPEBBIIIEHUS TIPeeIOB HEOOXOAUMON OOOPOHBI (4.
2 cr. 46 1. 1) ¥ nIpecTyIUIeHW, COBEPIIEHHBIX B COCTOSIHUM «CHJIBHOTO JYIIIEBHOTO BOJTHEHUS»,
BBI3BAHHOTO IMPOTHUBO3AKOHHBIM HACHJIMEM HAJI JIMYHOCTBIO WJIH TSKKUM OCKOPOJICHUEM CO CTOPOHBI
notepresinero (ct. 458 1. 23). XoTs noclieIHsAs CTaThsl U He ObllIa BBe/IeHa B ICWICTBUE, CAM TEPMUH
«CUJIbHOE YIIEBHOE BOJHEHUE» MPOYHO COXPAHWICS B TEOPUM YTOJIOBHOTO IpaBa.

B ucropuu yronoBHOro 3akoHoaTeNIbcTBa Poccuu COBETCKOro neprojia U3/1aBaiuch yroJlOBHbIE
Komekcel 1922, 1926% u 1960 rr.

B 1ieniom B 1taHe uccrieyeMoi TeMbl IepBble IBa HOPMATUBHBIX aKTa CYIIECTBEHHO HE OT/IMYa-
nwck Apyr ot apyra. 3 227 crareit YK 1922 r. 40 crareit (17,62 %) B KOHCTPYKIIUM OCHOBHBIX JTUOO
KBaJIM(UIIMPOBAHHBIX COCTABOB COfIEPKAT MPU3HAKU JIMYHOCTUM WJIM TIOBEJEHUSI MOTEepIeBILero,
XapaKTepusymoIlre UX 00beKT WM OOBEKTUBHYIO CTOPOHY. AHAJIOTMYHAS KAPTHUHA BHIPUCOBBIBACTCS
u nipu aHaimmse YK 1926 r. — coorBetctBeHHO 41 cratbs (17,22 %) u3 238 crareil. BoabIIMHCTBO MpH-
3HAKOB XapaKTEPU3YIOT JIMYHOCTh MOTEPIIEBIIETO B CTaTUKE, ero (pU3MUECKUe U COLMAIbHBIE CBOU-
CTBa: rpaxjaHuH (cT. 76), npeacraButeb BaacTu (CT. 86), MaJIOJIeTHUHN, HECOBEPIIICHHOJIETHUM (CT.
121), xenmmaa, mogpoctok (cr. 132) — VK 1922 r.; padotHuk (ct. 132), 3M0pOBBIA YesioBeK (CT.
148), pedenok (ct. 149) — YK 1926 r. OmmmuurensHoit ocodeHHocThio YK 1922 r. aBnsercs To,
YTO B KOHCTPYKIIMU COCTABOB HE UCIIOJB3YIOTCS TAKWE MPU3HAKH, KaK OTHOITICHUS CITy’KeOHOM, MaTe-
PUAJIBHON WJIM MHOM 3aBUCUMOCTHU, KOTOPBIE OMPEEIISIIOT B3aUMOOTHOIIEHUSI MEX/1y BUHOBHBIM U
noteprieBmuM. Mesxay Tem YK 1926 r. 06 3T0M npu3Hake yIIOMHUHAET B YEThIpeX CcTaThsx (cT. 92,
140, 141, 154).

OtaenbHbIe PU3HAKYU TOTEPIIEBIIIEr0 XapaKTepU3yIOT Kak OOBEKT MPeCTYIUICHUs], TaK U ero
O0O0BEKTUBHYIO CTOPOHY: HAXOKICHUE B OMACHOM JIJIsI )KW3HH TOJIOKEHUU, COCTOSTHUE O0JIe3HH, Oec-
nomoriHoe cocrosiuue (ct. 163, 164 YK 1922 r.; ct. 136, 157 YK 1926 r.). XOTs cocTOsIHUE MTOTEP-
TMIEBIIIETO BO BpeMsl COBEPIIIEHUs] TTPECTYIICHUST XapaKTepu3yeT B 3HAYUTEIbHOW CTETeH! MPECTYI-
HYIO OOCTaHOBKY, 9TOT MPU3HAK B OMPe/Ie/IEHHBIX CITy4YasX MOPOk/IaeT crieruduieckue o0s3aHHOCTH
HA CTOPOHE BMHOBHOTO IO OKA3aHMIO TIOMOIIM TMOTEPIEBIIEMY, U UX HapyllleHHe COCTaBJIsIeT Tpe-
CTYyIUICHHE, a TIO9TOMY XapaKTepu3yeT U OObEKT MOCSATaTeIbCTRA.

OO0 yroJoBHO-IIPAaBOBOM 3HAYEHUH TOTEPIIEBIIEr0, KOTOPOE MOXKET BBICTYMATh OOCTOSITEINb-
CTBOM, CMATYAIOIIAM JIMO0 OTArYaIOIMM OTBETCTBEHHOCTh BUHOBHOIO, B O0mei yactu YK 1922 1.
HUYEro He TOBOPUTCS. Mex/1y TeM HelpaBOMEPHOE MOBE/ICHUE B YCJIOBUSX MPEBBIIICHUS MPEIesoB
HEoOXOIUMON OOOPOHBI U, BHI3BABIIIEE CHITLHOE JIyIIEBHOE BOJTHEHUE, HAXOUT OTpakeHHe B 00CTOSI-
TEJIbCTBAX, CMATYAOIIUX OTBETCTBEHHOCTh BUHOBHOTO B YK 1926 1. (11. «a», «e» cT. 48). AHanusu-
pyeMblie YroJIOBHBIE KOJEKCHI BKJIIOUAIOT IIPOTUBOIPABHOE MOBE/ICHHE MOTEPIEBIIETO B OObEKTUBHYIO
CTOPOHY OTJIEJIbHBIX COCTABOB MPECTYIUIEHUI MPOTUB JTMYHOCTH (CcT. 144, 145, 151, 152 VK 1922 1.,
cr. 138, 139, 144 YK 1926 1.). Cornacto YK 1922 r. He kapaetcst OCKOpOJieH!e, BbI3BAaHHOE PAaBHBIM
i 6ojiee TSKKUM HaCUJIEM UJIM OCKOpPOJIEHUEeM CO CTOPOHBI moTteprieBiero (4. 2 cr. 172). Oco-
00e MecTo Cpe/iv MPU3HAKOB COCTaBa B Ha3BaHHOM Y K 3aHMMaeT Tak Ha3bIBAEMOE «COIJIACHe MOTeP-
neBIiero». B oHOM cilydae corjiacue Jidiia, KOTOPOMY MPUYMHEH BpeEJl, SBJSETCS] KOHCTPYKTUB-
HBIM IMPU3HAKOM COCTaBa, HE UCKJTIOYAIOIIMM YTOJIOBHYIO OTBETCTBEHHOCTb: «COBEPIIIEHHUE C COTTIacHsI
MaTepu U3rHaHus miofga» (cT. 146). B npyrom ciyuae 3TOT NMPU3HAK MCKJIIOYAET YTOJIOBHYIO OTBET-

4 Cm.: COOpHUK JJOKyMEHTOB I0 UCTOprH yronosHoro 3akoHoxarensctea CCCP u PCOCP 1917-1952 rr. M., 1953.
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CTBEHHOCTb: «YOMIICTBO, COBEPILIEHHOE TI0 HACTOSTHUIO YOMUTOrO M3 YyBCTBA COCTPaAaHUs» (IIpuMe-
yaHue K cT. 143). Ananu3 nepBbix yrojoBHbIX KogekcoB PCOCP 1922 u 1926 rr. nokasbiBaeT, 4to
TMIOJIHOTA OOCTOSITENLCTB, XapaKTEPU3YIOIIUX JIMYHOCTh U TIOBEAEHHNE TOTEPIIEBIIEr0, UMEIOIIHUX yTro-
JIOBHO-IIPAaBOBOE 3HAYEHUE IS ONPENEICHUs] TPAHUL] YTOJIOBHOW OTBETCTBEHHOCTH, I0PUINYECKON
OLICHKH COJESTHHOTO, MHIMBUyaTU3allMK HaKa3aH!sl, Aajieka OT ONTHUMAIbHOTO BapraHTa. 1o 00y-
CJIOBJIEHO B OIPEJEIEHHOM CTENEH! HUTMJINCTUYECKUM OTHOLIEHUEM K OIBITY PYCCKOT'O YTOJIOBHOTO
3aKOHOJIATENIbCTBA U IOKTPUHAM YrOJIOBHOTO TpaBa.

VronoBHeii Koeke 1960 r. mpuilien Ha CMEHY pernpeccMBHOMY 3akoHoaaTesbcTBy 30-40-x
IT. ¥ TIO CPABHEHMIO C HUM OBUI rOpas3zio mporpeccrBHee U qeMokparnynee. lanueii Koneke eaun-
CTBEHHBIM OCHOBAHMEM YI'OJIOBHOM OTBETCTBEHHOCTHU NPU3HABAJ COBEPILEHUE MPECTYIUIEHUS, T. €.
MPEYCMOTPEHHOTO YTOJIOBHBIM 3aKOHOM OOIIECTBEHHO OMacHOro aestHust. OTBeprajiach BO3MOXK-
HOCTb BHeCy/IeOHOHM pernpecchy U MpUMEeHEHHs] YTOJIOBHOTO 3akoHa 1o aHanornd. Cyxanack cepa
MIPUMEHEHUs] CMEPTHOM Ka3HM KaK HUCKJIOYUTENIbHOM MEpbl HAKa3aHWsl, COKPAIIAINCh MaKCUMAJIb-
HBIE CPOKH JIMIIIEHHST CBOOO/IBI, YCTAaHABJIMBAIMCH HOBBIE BUIBI OCBOOOKICHHUS OT YTOJIOBHOM OTBET-
CTBEHHOCTH, IMOBBILIAJICS BO3PACT, MO JTOCTHKEHUM KOTOPOrO MOIJIa HACTYINaTh YrOJIOBHAsl OTBET-
CTBEHHOCTb.

3a TpH C MOJIOBUHOM JEeCATUICTHS JeUCTBUS YTOMOBHOTO Kofekca 1960 1. B Hero ObLIO BHe-
CEHO HECKOJILKO COTEH IOITPABOK, OTHAKO HA MOMEHT €r0 IIPUHSATHUS B HEM coepKasloch 269 crateil.
BBuay MHOTOYMCIIEHHOCTH M pa3HOXAPAaKTEPHOCTU MTPU3HAKOB, XapaKTEPU3YIOIIKX [TOTEPIEBILIETO B
COCTaBax IMPECTYIJICHU, OHK MOTYT OBbITh KJIACCH(PUIIMPOBAHBI CIIEIYIONIMM 00Pa30M.

1. Ilpu3Haky, XapakTepU3yIOIIMe JUYHOCTh NoTepreBiiero. Pusnyeckue Mpu3Haku (Mo —
JKEHILIMHA, MyKUMHA; BO3PACT — HECOBEPIIEHHOJIETHUH, JIMLIO, HE IOCTUTIIIEE TIOJIOBOM 3PEJIOCTH — CT.
117-122, 134, 139, 210, 233 YK) wiu couaibHble TPU3HAKYU JIMYHOCTH, €€ MOJIOKEHUE B CUCTEME
OOIIECTBEHHBIX OTHOIIEHU (TOCYIAPCTBEHHBIN MM OOIECTBEHHBIH JesTeNb; MPeICTaBUTENb Blia-
CTU; JIMIIO, B BEJJICHUU KOTOPOro Haxoautcsi umyinectBo; rpaxaanud CCCP; Tpyasimiics; aBTop;
n300peTaTeb; MOKyIaTesb; CBUIETENb; SKCIEPT; PEICTaBUTENb OOIIECTBEHHOCTH; pAOOTHUK MUJIHU-
[IMY WIA HAPOJIHBIN APYKMHHUK; BOGHHOIUIEHHBIN U T. J1. — CT. 66, 67, 95, 132, 138, 141, 183, 191,
193, 241-243 VK).

[Tpu3HaK¥ TMYHOCTH MOTEPIIEBIIETO, BKIIOYEHHbIE B COCTAB MPECTYIUICHNH, HEPa3phIBHO CBSI-
3aHbI C XapaKTepoM 00BbEKTa, HA KOTOPBIM HAITPABJIEHO COOTBETCTBYIOIIEe ocsAraresibeTBo. [1o cyime-
ctBy, B YK PCOCP onm xapakrepusyior 00beKT. [locsrateabcTBO Ha JIMUHOCTD WM TTpaBa MoTep-
TMIEBIIETO B YKAa3aHHBIX CIy4Yasx SBJISIOTCS (POPMOM HApYIIEHHUs] COOTBETCTBYIOIIMX OOIIECTBEHHBIX
OTHOILICHUH, Y4aCTHUKOM KOTOPBIX BBICTYIAET MOTEPIIEBILHA, a TPHYNHEHNE BpeJa MOTEPIeBIINM —
CpencTBOM MPUYMHEHHS Bpeia OOIIECTBY.

Psin npu3HakoB B 00BEKTE MPECTYTUIEHHUSI OTHOCSITCS K XapaKTEPUCTUKE MOTEPIIEBILETO — I0pU-
AMYECKOro JIMLIA, HarpuMmep rocyaapctso (ct. 64, 89, 90 VK), rocynapcTBeHHbIE OpraHbl MK 0OI1Ie-
CTBeHHbIe opranu3anuu (ct. 69 YK).

2. Tlpu3Haku, XapakTepusymolue nopeieHue norepresiiero. [IpaBomepHoe noseaeHue (CT.
191-193, 240-243 YK). Henpasomepnoe noseaenue (ct. 104, 105, 110, 111 VK). «Cornacue»
MOTEPIEBIIEero U MPUYMHEeHNe UM «Bpeaa» cede (cT. 80, 115, 116, 119, 142, 154, 173, 198, 232, 249
VYK P®). Kak cneayer u3 aHanusa yroJoBHOIO 3aKOHA, IMIOBEICHUE MTOTEPIIEBLIETO, IPUYMHHO CBS-
3aHHOE C MOBE/ICHUEM MPECTYITHUKA, XapaKTepu3yeT OOCTAaHOBKY COBEpIIIEHHS TPECTYIUICHHUS, T. €.
ero 0ObEKTUBHYIO CTOPOHY. DTO TIOBEJICHUE TI0 CBOEMY COIMAILHOMY CMBICITY MOXET OBITh MPaBO-
MEPHBIM WJIM HEITPABOMEPHBIM.

Ocoboe MecTo cpeliy MPU3HAKOB COCTaBa 3aHUMAeT «COIIache MOTeprieBIero». B mpecryme-
HUSIX, peaycMoTpeHHbIX cT. 116, 119, 154 YK PCOCP, cornacue nuiia, KOTOpoMy NpUYUHEH Bpe/l,
SIBJISIETCS] KOHCTUTYTUBHBIM [TPU3HAKOM COCTaBa, IPU €ro OTCYTCTBUU — HAJIULIO MHOE MTPECTYIUIEHHE
(HarpuMep, He TPOU3BOICTBO A0OPTa, & YMBIIIICHHOE PHYNHEHHE TSKKOTO TEJIECHOTO MOBPEeXIe-
HUSA).
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n. A. (Dapmes. <<yl'OJOBHO-l'l|')llBOBbIC U KPUMHUHOJIOTUYECKUE OCHOBBI YUYEHU A O IOTEPIIEBILIEM»

KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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