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I'naBal
IloHsiTHE BUHBI M IPO0OJIEMBI
3aKOHO/1aTeJbHON perjiaMeHTanuu ee popm

§ 1. IlonsaTre BUHBI B YTOJIOBHOM npaBe Poccun

CoBpemeHHbIM YTos0oBHbIN Kozieke Poccuiickort denepanum, Kak, BOPOYEM, U paHee JeCTBO-
BaBIIIME YTOJIOBHbIE KOJIEKCHI, HE COIEPKUT MOHSTUS BUHBL. TPaguIiMOHHO AJsi POCCUICKOTO 3aKOHO-
JaTebCTBA BUHA ONpPeAessiach U ONMPeAesseTcsl MOCPECTBOM PACKPHITUS B 3aKOHE €€ KOHKPETHBIX
dopm. B To ke Bpems, mpesx/ie YeM ONKUChBaTh (hOpMbI KaKOTO-JIMOO SIBIEHHS, HEOOXOAUMO OIpe-
JEJUTh ero MOHSTUE U CYIIHOCTb.

B Teopun yronoBHOro npaea OOJBIIUHCTBO aBTOPOB BBIICISIOT JBE OCHOBHBIE KOHIICTIIIUM
BUHBI: OLIEHOUHYIO U TIICUXOJIOTHYECKYI0. ! OTie/bHbIe UCCIeJOBATEN B KAUECTBE OTHON U3 OCHOBHBIX
KOHIICTIIINI BUHBI, TOMUMO Ha3BaHHBIX BBIIIIE, PACCMATPUBAIOT TAK)XE TEOPUIO OITACHOTO COCTOSIHUS.
[Tpu 3TOM eAMHCTBA MHEHUI B TOM, YTO MIOHUMATh MO/ TOM WM UHOW KOHLIEMIIUEN BUHBI, HET.

Teopus omacHoro coctosinusi Tpakryercss B. B. JlyHeeBbIM Kak «OCHOBa MPOTHUBOIPABHOTO
MIPEBEHTUBHOTO HaKa3aHUsI».> DaKkTHUECKyIo 0a3y TEOPUH OMACHOTO COCTOSIHUSI COCTABJIsIET HaJleIe-
HUE JIMYHOCTU MPECTYIHUKA OOIIECTBEHHON OMacHOCThI0. OTHAKO TPYIHO ceOe MpeACTaBUTh yTBEp-
KJIEHUE YYEHBIX U MPAKTUKOB O TOM, UTO €CJIU JIUIIO UMEeeT HEMOTallleHHYI0 U HECHATYIO CYIUMOCTb,
TO OHO, 0€3yCIIOBHO, BUHOBHO B COBEPIIIEHHOM MM JessHuu. Bmecte ¢ TeM He clieyer 3a0blBaTh U
TOT (PaKT, YTO pa3IMYHbIe ACTIEKTHl XaPAKTEPUCTUKU JIMUHOCTH MPECTYITHUKA MOTYT BJIMSTh HA CTe-
MIeHb €r0 BUHBI B COBEPIIEHHOM IpecTyruieHu. OTpuIlaHue 3TOro MO3BOJIMIO Obl TOCTABUTh 3HAK
PaBEHCTBA MEk/1y MPECTYIMHUKOM, BIIEPBbIE COBEPILMBIINM, HATIPUMEDP, KPaxKy, U JIMLIOM, podec-
CHOHAJIBHO MTPOMBIILISIONIM XUIIEHUSIMHU.

[Tpencrapnenus IOpUCTOB 00 OLIEHOUHOM KOHIEMIIMU BUHBI MOKHO Pa3/IeuTh Ha IBE TPYIIIIbL.
B nepBom ciydae orieHOYHasi TeOpUsl BUHBI TPAKTYeTCsl KaK OIEHKA CYJOM BCEX OOBEKTUBHBIX U
CYOBEKTUBHBIX OOCTOSITENILCTB, CBSI3AHHBIX C MpecTyIuieHneM.* Bo BTOpoM — 1oji BUHO# MOHMMa-
eTCsl MOPAJIbHO-TIOIUTUYECKAs OLEHKa EMCTBUI MPECTYMHUKA C TOYKU 3PEHHUsI KJIACCOBBIX MO3U-
1A’ Mpicin 00 OIIEHOYHO! KOHIIETIIIMY BUHBI MOJKHO HaiTH B Tpyaax A. S1. BemmmHckoro,® B. C.
MamnbkoBckoro,” B. C. YreBckoro® u npyrux ydeHsix. CieayeT OTMETUTh, YTO YKa3aHHbIE CTOPOH-
HUKU OLIEHOYHOU KOHIIETIIIUM BUHBI pacCCMATPUBAJIU €€ KaK pa3 C KJIACCOBBIX MO3UIIMIA, yTBEPkKaas,

'cwm., Hanpumep: Kypc coBerckoro yroioBHoro mpasa. Yacts obmiast. T. 1. JI., 1968. C. 406—-407; CoBeTcKoe YroloBHOE MpaBo.
O6mas vacts: YueGnuk / ITog pen. T'. A. Kpurepa u ap. M., 1988. C. 124; YronosHoe npaBo. O0mias dacts: Yuebuuk / ITox pen. H.
®. Kysnenosoii u ap. M., 1993. C. 155; Hazapenxo I'. B. Pycckoe yronosHoe npaBo. O6mas dacts: Kypc neximit. M., 2000. C. 85.

2Cwm., Haripumep: Jlynees B. B. CyobektrBHOE BMeHeHue. M., 2000. C. 10-12; Hepcecsin B. A. OTBETCTBEHHOCTh 32 HEOCTOPOXKHBIC
npecryruienus. CII6., 2002. C. 10.

3 Jlynees B. B. Yka3s. cou. C. 11.

4 Cm., Haripumep: CoBerckoe yronoHoe mpaBo. OOmast yactb: YueOnuk / Ilog pen. I'. A. Kpurepa u np. M., 1988. C. 124,
Vronosroe mpaBo. O6mias yacts: Yuebuuk mist By30B / Ion pea. U. 4. Kozavenko, 3. A. HesnamoBoit. M., 1997. C. 183.

5 Cm., Harpumep: Kypc coBerckoro yronosHoro mpasa. Yacte obmas. T. 1. JI., 1968. C. 406—407; YronoHoe npaso. Obrias
vacthk: Yueonuk / [lox pen. H. ®. Kysnenoroii u np. M., 1993. C. 155; Hazapenko I'. B. Yka3. cou. C. 85.

® Bowuuncruii A. 5. Teopust cyaeOHBIX JOKa3aTeJbCTB B COBETCKOM IpaBe. M., 1946.
7 Manwvroscruii B. C. ITpo6rema OTBETCTBEHHOCTH B YTOJIOBHOM TIpaBe. M., 1949.

8 Vimescxuii B. C. Buna B coBeTcKOM yrojoBHoM Ipase. M., 1950.
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YTO BUHA UMEET MECTO TOJIbKO TOT/a, KOT/Ia MOBEJEHNUE JIIA 3aCIyKUBAET OCYKICHUS C TOUKHU 3pe-
HUS COLIMATUCTIYECKOTO 3aKOHA.”

[To3ke CTOPOHHUKM MCUXOJIOTMYECKOW KOHLEMLMHU, KPUTHKYS OLIEHOYHYI0 TEOpPHUIO BHHBI,
CTaJIM TIOHUMATh ee OoJiee MUPOKO — KaK MPUCYIIYI0 OypiKya3HOMY 3aKOHOJATENILCTBY TEOPHIO, B
COOTBETCTBUM C KOTOPOI BUHA PACCMATPUBAETCS HE KaK PeaIbHO CYILECTBYIOLIEE ICUXMUECKOE OTHO-
IIEHKe JIMIIA K COBEpIIaeMOMY MM OOIIIECTBEHHO OMACHOMY JISSIHUIO, a KaK OIIEHKa CYJJOM BCel COBO-
KYITHOCTU OOBEKTUBHBIX U CYOBEKTUBHBIX OOCTOSATENHCTB, CBA3AHHBIX C MPECTyIIeHHeM. '

Vuenble, NpUAEPKUBAIOIIMECS ICUXOIOTMYECKOW KOHLIENIMYA BUHBI, KOTOpasl SIBJISETCS TOC-
TMOZICTBYIOIIEN B COBPEMEHHOM OTEYECTBEHHOM YI'OJIOBHOM ITIPABE, TAK)KE HE €IMHBI B CBOMX IOJIXO-
Jax K OIpEIesIeHUIO ee MIOHATHS.

Tak, A. B. HaymMOB NOHMMaeT BUHY KaK IICUXMYECKOE OTHOLIEHUE JIMIA K COBEPILIEHHOMY UM
OOIIECTBEHHO OIMACHOMY JIESTHHIO M €ro IMOCNEeICTBUSM B (DOpMe YMBbIC/IAa MM HEOCTOPOKHOCTH. !
ABTOpHI yueOHrKa 1o OO11eid YacT yroJloBHOTO MpaBa MOHMMAIOT TIOJT BUHOM 3aIpenieHHOe YTOJIOB-
HBIM 3aKOHOM ICUXMYECKOE, B (POpME YMBICJIA UM HEOCTOPOKHOCTH, OTHOIIIEHHE JIULA K COBEpILa-
€MOMY MM OOIIIECTBEHHO ONACHOMY JESTHUIO M ero nociecTBusM. > Kak ncuxuueckoe OTHOIIEHUe
JIMIA K COBEPIIIAEMOMY UM OOIIECTBEHHO OMACHOMY JESIHUIO, TPEAYCMOTPEHHOMY YTOJIOBHBIM 3aKO-
HOM, U €T0 MOCJIE/ICTBUSIM OIPEIESIOT BUHY aBTOPHI 00JIee COBPEMEHHOT0 yUeOHHKA 110 YTOJIOBHOMY
npasy.!’B. B. JlyHeeB onpenensier BUHY Kak ICUXMUYECKOE OTHOIIEHHUE JIMIA K COBEpIIAeMOMY MM
OOIIECTBEHHO OMACHOMY JIESTHUIO, €r0 OOIIECTBEHHO ONACHBIM MOCIEICTBHAM U APYTUM Iopuande-
CKH 3HAUMMBbIM OOCTOSTENIbCTBAM COBEPILICHUsI TPECTyIIeHHs. 14

Bbonee cnoxnoe onpenenenne BuHbl gaet B. A. fIKyInuH: BUHA €CTh ICUXUYECKOE OTHOILIEHUE
JIMIA K COBEPIIAEMOMY MM OOIIECTBEHHO OMACHOMY Y YTOJIOBHO-IIPOTUBOIIPABHOMY JESIHUIO, BbIpa-
’KEHHOE B OINPEJIEIEHHbIX 3aKOHOM (POpPMax, pacKpbIBAIOLIMX CBS3b MHTEJUIEKTYAJIbHBIX, BOJIEBBIX U
YYBCTBEHHBIX IPOLIECCOB MICUXUKHU JIMIA C JESTHUEM U SBJISIONIMXCSA B CUJIIy 9TOTO OCHOBAHUEM ISl
CyOBbEKTUBHOTO BMEHEHH I, KBTU(DUKAIIMY CONIESTHHOTO U OIPe/IeNIeHHsI IPEesIOB YTOJIOBHOW OTBET-
CTBEHHOCTH. '

W3 npuBeneHHbIX BhIIIE ONpeeIeH!d BUHbI MOXHO BBIIETUTh TP MOMEHTA, UX OObEIUHSIO-
IIMX: TIEPBBIM — BUHA MTPECTABIISIET COOOH MCUXUYECKOE OTHOIIEHHE JIMIIA K OMPE/IEIEHHBIM O0BEK-
THBHBIM SIBJICHUSIM; BTOPOU — BUHA MPECTABISIET COOOH MCUXMUECKOE OTHOIIEHHUE JIMIIA HE TOJIBKO K
COBEPIIIAEMOMY UM JISSTHUIO, HO U K €T0 MOCIIEACTBUSIM; TPETUH — JIMIIO CO3HAET OOIIECTBEHHYIO OIac-
HOCTb COBEPIIIAEMOI0 UM JIesSIHUS U €ro MOoCIeICTBUN. BrinloueHre B ycTosBilyocs: GopMyJly BUHBI
MHBIX TIPU3HAKOB JIMOO SIBJISETCS HEAOpasyMeHUeM (HarpuMmep, 3anpeuieHHoe YIOJOBHBIM 3aKOHOM
MICUXMYECKOE OTHOILIEHNE), TOCKOJIbKY HU OJIMH 3aKOH HE MOXKET 3allPETUTh OTHOCUTBCS ONpe/IeNeH-
HBIM 00Pa30M K SIBJICHUSIM pealbHOM JISCTBUTEILHOCTH, BKJTIOUYAS! CBOM JICHICTBUS U VX TIOCJIC/ICTBUS,
MO0 PacKpbhIBAET YaCTHBIE HIDAHCH KOHKPETHOTO MPECTYIUICHUs (HApUMep, ICUXUIECKOe OTHOIIIE-
HHUE K 00CTOSITEIbCTBAM, MMEIOIIMM IOPUINYECKOe 3HAUCHHUE), 110 CYTH, SIBJISIONIMECS JIeMEHTaMU
OoJsiee MIUPOKOTo SIBIECHUS — AEsSHUS, WM MOAPOOHO OMMCHIBAET CYHTHOCTh NICUXMYECKOrO OTHOIIE-
HU$1 JIMLA K JESTHUIO U ero MOCJIeCTBUSM, YTO, CKOpee, UMEeT IEHHOCTb 1JIs HayKH, HO He 11 (pop-
MAaJIbHOTO U YETKOTO MOX0/Ja K U3JIOKEHUIO 3aKOHOJATENIbHBIX (DOPMYIL.

[Ipexne Bcero ciemyer OTMETUTb, UYTO CTOPOHHUKM IICMXOJIOTMYECKOrO NMOHUMAHMSI BHUHBI
OIpEeJessIoT MOCAETHIO KaK ICUXUYECKOE OTHOILIEHUE JIMIA K COBEpPIIAEMOMY UM JESHUIO U
€ro INocjaeaCTBUAM. Mexay Tem, Kak mpaBuiibHO nogmedaer B. B. JlyHees, oredecTBeHHass yro-

® Manviosckuii b. C. Ykas. cou. C. 115.

10w, Hanpumep: CoBerckoe yrojioBHoe 1paBo. Obiast yactb: YueOnuk / Ilon pen. I'. A. Kpurepa u np. M., 1988. C. 124.
= Haymos A. B. Poccuiickoe yronoHoe npaBo. O6mas yacts: Kype nexmit. M., 2000. C. 223.

12 Cogerckoe yronosHoe npaBo. O6mias yacts: YueOnuk / ITog pen. I'. A. Kpurepa n np. M., 1988. C. 125.

13 Vronosroe npaBo Poccuiickoit ®enepanyu. Oduiast yacts: Yuebuuk / Iog pex. B. B. 3npaBomeiciosa. M., 2000. C. 157.
14 Jlynees B. B. Yka3. cou. C. 12.

15 Axywun B. A. CyObeKTHBHOE BMEHEHHE U ero 3HaYeHue B yroloBHoM mpase. Tombsartr, 1988. C. 122.
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JIOBHO-TIPaBOBasi HayKa, 3aKOHOJATENILCTBO U CyJAeOHasl MPAKTUKA (PAKTUYECKU HE OTKA3aJMCh OT
OLICHOYHBIX 3JIEMEHTOB BUHOBHOCTH. !¢ U Takoe mosoxeHue rnpeacTapisiercsi abCoMOTHO CIpaBe/in-
BBIM.

Ha npoTsikeHnn 3HaYMTEIbHON YaCTH COBETCKOTO Mepro/ia pa3BuTusi Poccru B TeOpun yroios-
HOTO [TpaBa roCroJCTBOBAJIA TOUKA 3PEHUS O TOM, UTO ONpe/iesieHNe BUHbI KAK OIIEHKH CY/I0M CTETIeHH
OCO3HAHUSI JIMIIOM XapaKTepa U COIEPKaHUsI COBEPIIAEMbIX UM JIECTBUM M UX MOCJEICTBUU MPU-
CyIlla UCKJIIYHUTENBHO OypXKyasHOMY MpaBy. Takast mo3uimsi Oblia BeipaOoTaHa TEOPETUKAMU COBET-
CKOTO YTOJIOBHOTO TpaBa B XO€ JUIUTEJILHOW JUCKYCCHM, UMEBIIeNH MecTo B 50-e rofsl mpoIuioro
Beka. OCHOBHBIM apryMEHTOM CITYXUJIO TO, YTO, B OTIIMYHE OT Oyp:Kya3HBIX CY/IOB, COBETCKUM CY]l HE
OLICHMBAET CTETICHb BHHBI, 4 BHISICHSIET €€ peaslbHOe COlepKaHue, TAKUM 00pa3oM JIOCTUTast UCTHUHBI
10 yrosnioBHOMY Jienty. [TooOHbIe 1oaxoabl ObUTM TPAAUIIMOHHBI 1S TOTO BPEMEHH, KOT/Ia COBETCKasI
MpaBOBasi CHCTEMa, «CTOSIBILIAsl HAa CTPaXe MHTEPECOB KaK MOTEPIIEBIINX, TAK U JIUI, COBEPIIMBIINX
MPECTYIUIEHHE», TPOTUBONOCTABIISIIACH TPABOBBIM CUCTEMaM KalIMTAIMCTHUECKHUX CTPaH, UCTIONb3Y-
IOIIMX B KAYECTBE MHCTPYMEHTA «yTrHETEHHs HapoAa» OOBEKTUBHOE BMEHEHME.

[epeocMbiciieHne B HACTOsIIIIEE BPEMsl COBETCKHMX IIEHHOCTEW U uHTerpauus Poccuu B coBpe-
MEHHYIO CHCTEMY COCYILECTBOBAHHSI HE3aBUCHUMBIX TOCYJAPCTB C PA3IMYHBIMU MOIUTHYECKUMHU U
MPABOBBIMHM CHUCTEMaMHU, (POPMaMU TOCYIApPCTBEHHOTO YCTPOMCTBA, Ka3aJloCh OB, TOJKHBI OBUIA
MOCITY’)KUTh OCHOBOH JIJIS TIEPECMOTPA YCTOSIBIIUXCS TTO3UILIMI 10 TEM MJIA UHBIM ITPABOBBIM BOITPO-
caM, BKJII0Yasi TIOHSITHE BUHBI B YTOJIOBHOM U JPYTUX OTpacisax rnpasa. OQHAKO C MPUHATHEM HOBOTO
VK P® cutyauus c onpeseneHreM NOHATHS BUHBI U ee (pOpM He M3MeHMIach U (paKTUUECKHU, He
CUMTAasi HE3HAUMTEJIbHBIX YTOYHEHUI, ocTasiach Ha ypoBHe noyioxennii YK PCOCP 1960 r.

Buna — nonsTHe abcTpakTHOE. DTOT TEPMHH CYIIECTBYET JIsl OTPAKEeHUsI CyObEeKTHBHBIX MPO-
1IECCOB, MPOMCXOVBIINX B COHAHUM JIMLIA B MOMEHT COBEPILICHHUSI UM TPECTYIHBIX, a TAKKE UHBIX
MOOBIX ISHCTBUM, TEM WM MHBIM 00pa30oM HapyIIAIOIIMX YCTAHOBJICHHBIE TTPAaBIJIa MTOBEICHUS], KaK
YPEryJMpPOBAHHOTO, TaK M HEYpPEeryJIMpoBaHHOrO HOpMamu TpaBa. OIHAKO JaHHbIE CyObEeKTHBHBIC
MIPOLIECCH HANPSIMYIO He HAOMI0aeMbl, MX HENb3sl U3MEPUTh KaKUMH-TO0 mpubdopamu. Hu onun
IOPHCT UJIH TICUXOJIOT, & B OOJBIIIMHCTBE CIYy4aeB U JIMIIO, TPUBJIEKaEMOe K YTOJIOBHOW OTBETCTBEHHO-
CTH, HE MOTYT aOCOJTIOTHO TOUHO PACKpPBITh UX colepkaHue. BUHY Kak HEUTO CyObeKTMBHOE MOKHO
OIPE/ICNIUTDb UCKTIOUUTENILHO MyTEM aHAJIN3a U OLIEHKU OOBbEKTUBHBIX 0OCTOSITEILCTB COBEPLIEHHOTO
JIMIIOM TpaBoHapy1eHus1. [1oaToMy HoCTHKeHe UCTHHBI TIPH UCCIIE0BAHUM CYOEKTUBHBIX CBOMCTB
COBEPIIIEHHOTO ICHCTBUS SBJISETCS] OTHOCUTEIBHBIM U LIETUKOM 3aBUCHUT, C OJHOU CTOPOHBI, OT COBO-
KYITHOCTU OOBEKTUBHBIX (DAKTOB, COOPAHHBIX U B YCTAHOBJIEHHOM MOpsiIKE 3a(PUKCUPOBAHHBIX B
Ka4ecTBe JI0Ka3aTeJbCTB, M OT CAMOTO IMPABONPUMEHHTEJIsI, €r0 OIbITa, 3HAHUM, CYOBEKTUBHBIX OCO-
OeHHOCTel — C Ipyrowu.

Hcxons U3 n310KeHHOTO0, MOKHO CENATh TONBKO OIMH BHIBOJL: BUHA, KaK, BIPOUEM, 1 MHOXe-
CTBO MHBIX SIBJICHUM, TEM WJIM UHBIM 00pa30M OTPaKEHHBIX B YTOJIOBHOM 3aKOHOJIATENILCTBE, — ITOHS-
THE OIIEHOYHOE. V1 OlleHKa BUHBI 3aBHCHUT OT JIMILIA, TPEACTABIISIONIETO MPABOCYANE U YIACTBYIOIIETO
B OLICHKE COOpPaHHBIX M0 KOHKPETHOMY YTOJIOBHOMY €Ty JOKA3aTeNIbCTB.

Takum 00pa3oM, BUHY MOXHO OMPENeSUTh KaK OIEHKY MPaBOIPUMEHUTENEM CYObEKTUBHBIX
0COOEHHOCTEH COBEPIIECHUSI ITPECTYTIICHHS.

Ocraetcst OTHO — BRIWICHUTDb TY 4acCTh CyObEKTUBHOTO, KOTOpAsi UMEET 3HAYEHHUEe [IsI KBAIHU-
(ukaryy pecTyryieHus ¥ MHAUBUAYAIN3AIMY YTOJIOBHOM OTBETCTBEHHOCTH JIMIA, €r0 COBEPIINB-
IIIEr0, ¥ KOTOpasi MOAJIEKUT OIIEHKE MPaBOINPUMEHHUTEIIEM sl TOJHOM pean3aliiy MPUHIUIA CIpa-
BEUIMBOCTH, 3aKkperuieHHoro B Koncrturyuyu PO u VK P®.

Bropoe, uTo 0O6beauHseT onpeenieHus BUHBI, (pOpMYIMpyeMble CTOPOHHUKAMHU TICUXOJIOTU-
YEeCKOW KOHIIEMIINH, — TO, YTO JIUIO ONpeeeHHBIM 00pa3oM OTHOCHTCSI HE TOJIBKO K JESIHUIO, HO
U K ero nocneactsusM. [1pu 3Tom, UCXOs U3 3aKOHOAATEIBHBIX (DOPMYJT BUHBI, OMMCHIBAIOLINX €€

16 Jlynees B. B. Yka3z. cou. C. 12.
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OT/EJIbHBIE TPOSIBIIEHHSI, OTHOILIIEHHE JIMIIA K TIOCJEACTBUSIM CBOETO JAEsSHUS BHIPAKAeTCs KaK B MPe/-
BUJICHU UM TIOC/IE/ICTBUI COBEPIIAEMOTO JesIHUsI, TaK U B TAK HA3bIBAEMOM «BOJIEBOM» OTHOIIICHUH
K 9THM TOCNIeACTBUAM. TpaJIMIIMOHHO TEOPETUKH, MPUICPKUBAIOIIUECS TICUXOJIOTMYECKON KOHIIE-
[IUM BUHBI, PACKPBIBAS €€ COAEPKaHKe, BBISISIOT IBa MOMEHTA: MHTEJUICKTyaJIbHBIN U BoJieBOM. [1pu
9TOM MHTEJUIEKTYaJIbHBIA MOMEHT BKJIIOUAET B ce0sl CO3HAHNE BUHOBHBIM XapaKTepa CBOMX JEHUCTBUI
Y TIpe/IBUJICHUE UM IOCJEICTBUI CBOUX JEUCTBUI, a BOJIEBOM — OMpeAeSieHHbIe XapaKTePUCTUKU
BOJICU3BSIBIICHUSI JIMIIA: JKeJIaHUE TTOCIIE/ICTBUI, CO3HATEIbHOE JIOMyIIeHne, Oe3pa3inuHOe OTHOIIIe-
HHUE K HUM, pacueT Ha MpeoTBpalleHre MOCNIeICTBHIA, YTO TPSIMO BBITEKAET U3 3aKOHOJATEIBHOTO
U3JI0KEHUS (POPM BUHBI.

B 10 e Bpems onpereseHrue BUHBI B YTOJIOBHOM TIpaBe JOJKHO COOTBETCTBOBATD TICUXOJIOTU-
YECKOMY MOHMMAaHHIO BOJIEBOTO MoBeAeHus yejaoBeka. C 3Toi TOUKM 3peHHusl BblesieHue B hopMax
BUHBI TaK HAa3bIBAEMbIX «MHTEJJIEKTYAJIbHOIO» U «BOJICBOr0» MOMEHTOB SIBJISIETCSI UICKYCCTBEHHBIM.
Bonst v co3HaHMe B MOBEJEHYECKOM aKTe HEepas3/IeMMbl U BBHITEKAIOT OHO U3 Apyroro. He moxer
OBITH TAKOTO, YTOOBI CYOBEKT COBEPILIAT BOJIEBbIE IEHCTBUSI HEOCO3HAHHO, TAK KAK OCHOBHOM Xapak-
TEPUCTUKOM MOCIIETHUX SIBJISETCSI OCO3HAHUE JIUIIOM TPECIeyeMOH e U BO3MOXKHOCTH KOHTPOJIS
32 XOJIOM Pa3BOPAYMBAIOIIMXCS BHEIIIHUX U BHYTPEHHHUX mporieccoB. Co3HaHMe MPeACTaBIsieT CoO0i
BBICIHIYIO (DYHKIIMIO MO3Ta, 3aKJTI0UaBIIYIOCS B 0OOOIIEHHOM U 1IeJICHATIPABJICHHOM OTpPaKeHUH AeHi-
CTBUTEJIHOCTH, B TIPEIBAPUTEIILHOM MBICIIEHHOM IMOCTPOSHHUHU JEUCTBUI 1 TIPEIBUICHUH UX PE3YJIb-
TAaTOB, B PErYJMPOBAHUM U CAMOKOHTpOJIE TIOBEJICHUS uesioBeKa. Boist o6o3Havaer, rpexiae Bcero,
BO3MOXHOCTh CBOOOTHOTO BBIOOpa MPHU KOH(JIMKTE XKeJIaHWiA, CIIOCOOHOCTh B CaMOJIeTepMUHAINN
Y CaMOPETYJISALIMK YeJIOBEKOM CBOEH AeATebHOCTU. TakuM 00pa3oM, keslaHue, CO3HATEeIbHOE JOIY-
1eHue MO0 6e3pa3IMuHOe OTHOIIEHUE K TIOCISACTBUSIM MPU YMBIIIJIEHHOH (hopMe BUHBI U JIETKO-
MBICJICHHBI pacyeT Ha MpeJ0TBpAIlleHUe TOCIEJCTBAI CBOUX JICHCTBUM, JTUOO TO, YTO JIUIO TIpU
HEeTIpeIBUICHUH MOCIIECTBUI JOJIKHO ObLIIO ¥ MOTJIO VX TIPEBUICTS, JIMIIb ONpeeIeHHBIM 00pa3oM
XapaKTepu3yloT MTPOU3BOIBHOCTD PETY/ISAIMUA aKTUBHOCTU YeJIOBEKa, HO HE COIEepKaHUE ero BOJH.
Bosst B 7aHHOM ciydae mposIBISIETCSl B TOM, YTO YeJIOBEK OCO3HAHHO COBEPINIAET ONpe/ieIeHHbIE AeHi-
CTBUSI M TIPEABUANT BO3MOXKHBIE MTOCJIEICTBUS CBOMX JIEUCTBHIA.

C npyroii CTOpOHBI, BbIIEJCHUE B BUHE MHTEJUIEKTYaIbHOTO M BOJIEBOTO MOMEHTOB He TpOCie-
KUBAETCS B 3aKOHOAATEIbHOM oripeiesiennu ee (popm. Ecim uznoxkenue B ct. 25 YK PO ymbinuien-
HOW (POPMBI BUHBI ITO3BOJISIET YETKO BBIIEIUTh MHTEJUIEKTYAJIbHBIN 1 BOJIEBOM MOMEHTBI YMBICJIA, TO
B 3aKOHOJATEJIbHOM OIpEeeIeHUHN MPECTYITHOTO JIETKOMBICHS YACTUYHO OTCYTCTBYET UHTEIJUIEKTY-
QJIBHBIE MOMEHT, ITOCKOJIbKY HUYEro He TOBOPUTCSI O CO3HAHHMU JIMIIOM XapaKTepa CBOUX JNEWCTBUIL.
[Tpu onvicanrn HeOPEKHOCTH 3aKOHOATEITH TIOJTHOCTHIO UTHOPUPYET BOJIEBOM MOMEHT, TaK Kak op-
MyJia «JIOJKeH ObUI U MOT TPEABUACTb», OE3yCIOBHO, OTHOCUTCS K MHTEJJIEKTYyaJIbHOMY MOMEHTY.
ITO NO3BOJISIET CAAEATh BBIBOJ, UTO CXEMA, B KOTOPOH MPUCYTCTBYIOT MHTEJUIEKTYaJIbHBIA U BOJIEBOW
MOMEHTHI BUHBI, HE BOCIIPUHSATA 3aKOHOJATENIEM U HE UCTIONb3YEeTCs MPU MPUMEHEHUH YTOJIOBHOTO
3akoHa. [IpoTHBOMONIOKHBIE MHEHUS MO JAHHOU MPOo0OIeMe MOKHO OOHAPYKUTh U B HAYYHBIX TPYIaX.
OpnHM aBTOPHI MOJIAraloT, YTO MPU MPECTYHOM JIETKOMBICIIMH U TIPECTYITHON HEOPEKHOCTHU JIUIO He
0CO3HaeT OOIIECTBEHHYIO OMACHOCTh CBOUX JEUCTBUN (Oe31eicTBUs),!” Apyrue — CUUTAIOT, YTO 0CO-
3HaHWE OOIIECTBEHHOW OMACHOCTU MMEET MECTO TOJIBKO NP MPECTYITHOM JIETKOMBICIUH, '® TpeTbu —
BBICKA3bIBAIOT MHEHHUE, YTO JIMLIO CO3HAET OOIIECTBEHHYIO OMAaCHOCTh COBEPINAEMBIX JIEHCTBUN KakK

7 Cwm., Hanpumep: Yyuaes A. M. Be3onacHOCTb XkeJIe3HOIOPOKHOI0, BOIHOIO U BO3AyIIHOro TpaHcnopra. Caparos, 1988. C. 78;
Tpyxun A. M. VnTeiuiekTyallbHble KPUTEPUU pasrpaHuydeHus (hopM BUHBI B COBETCKOM YIrOJIOBHOM IpaBe // BectHuk Mock. yH-Ta.
Cep. «IIpaBo». 1976. Ne 1. C. 78; Jazeaw I1. C., Komos /. I1. CyobeKTUBHas CTOPOHA TPECTYIUICHNUS U ee yCTaHOBJIeHne. BopoHexk,
1974. C. 64; Vepexeauose M. I'. IIpobnema HEOCTOpOXKHOM BUHBI B yroioBHOM mpaBe. Tommmcy, 1976. C. 65-68.

8 Cwm., Hanpumep: Papoz A. H. KBanndukanus npectymieHunii no cyobeKTuBHbIM npu3Hakam. CI16., 2003. C. 112-113; I'punobepe

M. C. TIpecrynHoe HepesxectBo // TIpaBoBenenue. 1989. Ne 5. C. 77; Hepcecsin B. A. Hekotopble mpo6ieMbl HEOCTOPOKHON (hOpMBI
BuHbI // CoB. roc-Bo 1 npaBo. 1989. Ne 3. C. 111; Ymesckuii b. C. Yka3. cou. C. 271.
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MIPY TIPECTYITHOM JIETKOMBICITMH, TaK ¥ TIPH MIPECTYHOM HeOpekHOCTH . DTO elnie pa3 MoATBEpXKIaeT
HEYJaYHOCTb 3aKOHOJATENIbHBIX (DOPMYJIMPOBOK YMBICJIA U HEOCTOPOKHOCTH.

VYcranosnenue ¢opMbl BUHBI Ha MPAKTUKE OCIOKHSETCS HAIMYMEM B YTOJOBHOM 3aKOHOAA-
TEJIbCTBE MaTepUaIbHBIX U (DOPMAJIbHBIX COCTABOB IPECTYIUIEHUI, XOTS TaKoe JeJIeHUE, Kak OTMe-
YaloT HEKOTOpPbIE YUeHble, HebeccropHo.

ITox nmpectymuieHreM ¢ MatepuaibHbIM COCTaBOM IOHMMAETCS JIesIHUE, IPU ONMCAHUU KOTO-
poro B ctatbe YK yka3zaHbl He TOJIBKO MPU3HAKU JEUCTBUS WM Oe3[eHCTBHS, HO M €r0 MaTepuallb-
HBIE MOCJIEJCTBUS, IPU HACTYIUIEHUHU KOTOPBIX JAHHOE MPECTYIUIEHUE CUMTAeTCsl OKOHYEHHbIM. K
(popmasbHBIM COCTaBaM MPECTYIUIEHUS] OTHOCATCS AESIHU S, KOTOPbIE TPU3HAIOTCS] OKOHUEHHBIMU BHE
3aBUCUMOCTH OT HACTYIUICHUsI KaKUX-JIMOO MaTepUaIbHBIX TIocaeacTBUiA. OJHAKO TIPU COBEPIICHUH
MPECTYyIUIeHHs ¢ (POPMAITBHBIM COCTABOM Bpe]] OOIIECTBEHHBIM OTHOLICHUSM TaKKe MPUUNHSIETCS,
B TO K€ BpeMsl IPUYMHEHHbII Bpel He HOCUT MaTepUaIbHOTO XapaKTepa.

Kak BbIsICHUTB, *kes1ajno JMLO WIM JOIMYCKaJIO HACTYIUIEHHE IMOCJEICTBUSI CBOETO JIECTBUSA
(6e3neiicTBUs ), TMOO PACCUMTHIBAIIO HA X MTPEOTBpAllleH e ITPU COBEPILICHUU MTPeCTyILIeHHs ¢ hop-
MaJIbHBIM COCTaBOM, €CJIY J1s IPU3HAHUSI €T0 BUHOBHBIM, a IPECTYIUIEHUS] — OKOHUEHHbIM, HACTYII-
JIEHUSI TUX TOCNECTBUIA B (pOPMabHBIX COCTaBax He TpeOyeTcss U BO3MOKHBIEC MOCIECTBUSI HE
BXOJSAT B IpeaMeT Joka3biBaHus? Hanpumep, npeacrabiisieTcsi, 4YTo COBEPIIEHUE rOCYIapCTBEHHOM
M3MEHBl BO3MOXKHO KaK C MPSAMBIM, TaK U C KOCBEHHBIM yMBICIIOM. B oHOM ciydae uio npsmo
XKeJIaJIo IPUYMHUTD yIiepOd rocynapcTBeHHON Oe3omacHocT Poccuu, BO BTOPOM — OTHOCHIJIOCH K
STUM TOCNIEICTBUSAM O€3pa3InyHO, MHTEPECYsICh MCKIIIOUUTEHHO pa3MepoM MaTepUaibHOrO BO3-
HarpaxaeHus. OHaKO B MPaKTUKE MPUMEHEHUsI YTOJOBHOIO 3aKOHA OTPaHMYMBAIOTCSl KOHCTATa-
II1el TOTro, YTO MPECTYIMTHUK COBEPIIIAJ JEUCTBHS YMBILIUIEHHO Oe3 OrpeaeieHs] KOHKPETHOTO BUAa
YMBICJIA, TaK KaK HESICHO, HACTYIIJIEHU I KAKUX UMEHHO IOCJIEICTBUI CBOMX JIECTBUI IOJKHO KelaTh
(momyckatb, 6€3pa3IMYHO OTHOCUTBCS) JIMIO. Mexkay TeM KOHKPETHBIN BHJ YMBIIUIEHHOW BUHBI,
©e3yC/IOBHO, JOJKEH BIIMATH HA pa3Mep Ha3HAYaeMOro HaKa3aHMsI.

B Teopun yrosoBHOro IpaBa CyIIECTBYeT IEJIbIi CIIeKTP MHEHHUI O CONCPKaHUU CYObhEKTHB-
HOW CTOPOHBI (POPMAJIBHBIX COCTABOB MPECTYIJIEHUI U BO3MOKHOCTHU UX COBEPIIEHUS C HEOCTOPOXK-
HOH (popmoil BHHBL.?! B GONBIIMHCTBE Clly4yaeB aBTOPbI MOHOrpaduil, yueOHUKOB 1o OcoOeHHOM
YacTH YroJI0BHOTO IpaBa 1 KoMMeHTapueB K YK P® cuutator, uro npecryruieHus ¢ popmMajibHbIMU
COCTaBaMM MOT'YT COBEPILIATHCS UCKJIIOUUTEIBHO C IPSMbIM YMBICIIOM, U MPEJIaraioT pyKOBOACTBO-
BaThcs creayomei (popMysoil onpesieieH|sl BUHBL: JIMIIO CO3HABAJIO, YTO COBEPIIAET OMpe/IeseH-
HbIE ICVWCTBUS, U KeJaJlo X COBEPLINTS.>? Takue peKOMeH/1aluu SIBJISIOTCS HepUeMJIeMbIMH, Oosiee
TOT0, HECOOTBETCTBYIOIIMMHU TOJIOKEHUSIM YTOJIOBHOTO 3aKOHA, TaK KaK KeJlaHue JIMOO JIOMyIIeHNe B
YMBILUIEHHO! (pOpME BUHBI 3aKOHOAATEb OTHOCUT UCKJTIOYUTEIIBHO K MOCIECTBUSM, a HE K CAMUM

1 Munwrosciuii I'. M., Ilemenun B. 5. O NOHATHM BUHBI 1 npoGiemax ee mokasbiBanus // [oc-Bo m mpaBo. 1992. Ne 5. C. 58;
Jlynees B. B. Yxaz. cou. C. 48; Boakos b. C. [lerepMuHUCTHYECKasn MpUpoa npectynHoro noeenaenus. Kazanp, 1975. C. 39, 61;
Keawuc B. E., Maxmyoos II. /]. OTBeTCTBEHHOCTb 3a HeOCTOpOXHOCTh. dymante, 1975. C. 18-19; Kepumos /. A. Ilcuxonorus u
npaso // 'oc-Bo u paBo. 1992. Ne 12. C. 15.

0w, Haripumep: Tpaiinun A. H. Obiee yueHue o coctaBe npectyruienus. M., 1957; Kysueyosa H. @. 3HaueHUe PECTYHBIX
nocrencteuit. M., 1958; Ipoxopos B. /]. Tlpectymienue u otBeTcTBeHHOCTS. JI., 1984; Kypc yronosuoro npasa. O6mias yacts. T. 1:
Vuenue o npecrymiennn. Y4aeOHuk st By3oB / Ilox pea. H. @. KysuerioBoi, Y. M. TskkoBoit. M., 1999.

2 Cm, Hanpumep: Hukugpopos b. C. CyObekTiBHas1 CTOpoHa B (popMasbHBIX TpecTyruieHusix // CoB. roc-Bo 1 mpaso. 1971.
Ne 3; Tpoghumos H. H. K mpobreme HEOCTOPOKHON BUHBI B (DOPMATBHBIX COCTaBax MpectyruieHuii // IIpo6iemsl adexTuBHOCTH
TIOBHIIIIEHHs OOpBOHI ¢ TpecTynHOCThI0. VpKyTek, 1983; Jlynees B. B. Cy6obexktuBHOe BMeHenue. M., 2000. C. 41; Ymesckuii b. C.
Vkas. cou. C. 237-239; Txauenxo B. Buna: monsrue, Busl // Teise-IIpaBo. Bubhioc, 1989. T. 22. C. 26.

2 Cm, Hanpumep: Kommenrapuil k YronoBHomy konekcy Poccuiickoit denepanyu. 2-e usa., usM. u gon. / Ilox pen. 0. U.
CkyparoBa, B. M. Jle6enesa. M., 1997; KommenTapuii k YronoBHoMy koziekey Poccuiickoii denepauuu / OtB. pea. A. B. Haymos.
M., 1996; YronoeHoe npaBo. Ocobennast dacts: YueOnuk / ITox pen. B. H. Kyapsieuesa, A. B. Haymosa. M., 2001; YronosHoe
nipaBo Poccun. OcobGennas yactb: YueOHuk / OTB. pen. Bb. B. 3npaBomebi-ciio. M., 1996; YronosHoe npaBo Poccuiickoit ®eneparmm.
OcobenHast yactb: YueOHuk / Ilon pen. I'. H. Bopsenkora, B. C. KomuccapoBa. M., 1997; YronoBHoe npaBo. OcoOeHHasi 4acThb:
Vuebnuk / Ion pex. A. 1. Papora. M., 1998; Jlynees B. B. CyobektuBHOe BMenenue. M., 2000. C. 39.
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AefcTBUAM. DTOT (haKT MOAYSPKUBAIU U Apyrue yuensie.?? [109ToMy BbICKa3bIBaHHE O TOM, UTO BCE
MpecTyIuieHus ¢ (POpMaJIbHBIMM COCTaBaMM COBEPILAIOTCS C MPSIMbIM YMBICIIOM, HE COOTBETCTBYET
JeUCTBUTEIbHOCTH.

Kpowme Toro, Takoii mogxos K onpeesieHuo BUHbI B IPECTYIUIEHUSIX ¢ (POPMAJIbHBIMU COCTa-
BaMU BbI3bIBAET HEJOYMEHUE U MO JAPYroW NPUYMHE — MICUXUYECKU 3[J0POBBIA YEJIOBEK, COBEpILIas
BOJIEBbIE JEWCTBUSI, BCEI/IA KEJIAET UX COBEPILUUTD, a €CJIY JIULIO HE 5KEJIAeT UX COBEPIIEHUsI, HO BCe-
TaKu COBEPUIAET, ITO, CKOPEEe, CBUIETEIBCTBYET O €ro MCUXMYECKON HEMOTHOLIEHHOCTU U TOJHOW
HEBMEHSIEMOCTH.

Tak:xe MOKHO IMOCTaBUTH I0J] COMHEHHE BBIBOJL O HEBO3MOKHOCTU COBEPIIEHUS MPECTYILIe-
HUI ¢ (POPMATLHBIMU COCTAaBAMU C HEOCTOPOKHOM (popmoii BUHBL. CyneOHO-CleICTBEeHHAs TIPAKTUKA
CBHJICTENILCTBYET 00 0OpaTHOM. Harpumep, cocTaBbl pecTyIIeHn , ipeaycMoTpeHHble 4. 1 cT. 217,
4. 5 c1. 228 YK PO, GONBIIMHCTBO IOPUCTOB OTHOCAT K (DOPMAIBHBIM, B TO K€ BpeMsl OIyCKasi
COBEpIIIEHNE JAHHBIX MPECTYIUICHUI ¢ HEOCTOPOXKHOW (hOPMOI BUHBI. 2*

[NonbiTKa paspereHus MpoodiIeMbl orpeaeieHus (popMbl BUHBI U €€ KOHKPETHOro BUa B op-
MaJIBHBIX COCTaBax MpecTymieHni Oputa npennpuaaTa B YK PO 1996 r. B nonsaTtue ymbliieH-
HOU BHHBI, TOMMMO OCO3HAHUSI JIMLIOM XapaKTepa CBOETO JIelcTBUs (Oe3/1eCTBYs) U TIPeIBU/ICHUS
TMOCJIE/ICTBHIA 9TOTO JAeWCTBUS (Oe3/1eHCTBISA), BKIIIOYACTCS TaKke MPeABUICHNE JIUIIOM Hen30ekKHO-
CTU WJIM BO3MOXXHOCTHM HACTYIUIEHUs JaHHbIX nocneactBuid. [lpencrabnsercs, uyro takas ¢opmy-
JIMPOBKa, MO CYTH, HE Jajla HUYEr0 HOBOTO IO CPABHEHUIO C MPEKHUM YrOJIOBHBIM 3akOHOM. [pu
MIPUBJICYEHNH JIMLIA K YTOJIOBHOM OTBETCTBEHHOCTH 3a COBEPLIEHUE NPECTYIUIEHUS ¢ (pOpMaIbHBIM
COCTaBOM TO-TIPEKHEMY HEOOXOIMMO YCTaHABIUBATH, KeJIaJIo JIM OHO, UJIM TOJIBKO JIOMYCKAJIO, TMOO
0e3pa3IMYHO OTHOCHJIOCH K TIOCIIE/ICTBUSIM CBOETO JIeHCTBUS (Oe31eiCTBHSA).

Tpetuil MOMEHT, OOLMIA ISl BCEX MOHSATUI BUHBI, PACKPBIBAEMBIX CTOPOHHUKAMM TICHXOJIO-
T'MYECKOW KOHLIETIIIUH, 3aKJII0YAETCs B TOM, UTO JIMLIO OMpeeIeHHBIM 00pa3oM OTHOCHTCS HE IIPOCTO
K JISSHUIO, KOTOPOE OHO COBEPILAET, ¥ €ro MOCIEACTBUSM, a K OOIIECTBEHHO OMACHOMY JESIHUIO U
ero OOIIIECTBEHHO OMACHBIM TMOCIIEICTBHAM, T. €. CO3HAET, KaK YKa3aHO B COOTBETCTBYIOIIMX CTAThsIX
VK P®, 06111ecTBEHHYI0 OIMTACHOCTH COBEPILIAEMOTO UM JICHCTBUSA (Oe3/IeHCTBIS) U TPEABUIUT OOIIe-
CTBEHHO OIIACHbIE MOCJIe/ICTBUS CBOUX JICHICTBUI.

TpaIuIMoHHO B TEOPUM YTOJIOBHOTO MPaBa OOIIECTBEHHO OMACHBIM JIesTHUEM TIPU3HAETCs IeH-
CTBUE WM Oe3[eiiCTBYE, TIOCTAloNIee Ha OXPaHseMbIe YTOJIOBHBIM 3aKOHOM OOIIECTBEHHbIE OTHO-
IIEHH 1, TPUUYMHSIONIEE UM BPEe UJIH CTaBsIIee MX B ONACHOCTh IPUYMHEHH S TAKOro Bpeaa. > OTciona
CJIEyeT, YTO €CJIM OTpEeeIeHHBIN B OOIIECTBEHHBIX OTHOIIIEHUH HE B3SIT MO/l OXPaHy YrOJOBHBIM
3aKOHOM, TO KaKylo Obl IIEHHOCTb JJaHHBIE OOIIECTBEHHbIE OTHOIICHHS HY TPECTABIISIIM, B CIydae
UX HapyIIEeHUs ISHCTBUS JIUIIA HE MOTYT ObITh IPU3HAHBI OOIIIECTBEHHO OMacHbIMU. Takum 00pazom,
MPU3HAK OOIIECTBEHHON OMACHOCTU MPUCYIIl HE BCEM JIESTHUAM, OOBEKTHUBHO MPUUUHSIONIUM Bpe
OOIIECTBEHHBIM MHTEpEcaM, a TOJIbKO TeM, KOTOpHhIE 3aIlpelieHbl YTOJIOBHBIM 3aKOHOM T10J] YTPO30i
HakazaHus. [1oaToMy, Kak OTMEYaloT HEKOTOPBIE UCCIIEI0BATENH, OOIIECTBEHHASI OMTACHOCTD JEeSTHUS
HAIpsSIMYIO 3aBHCHT OT BOJIM 3aKOHOJATENIsl, KOTOPBIA MPU3HAET JesTHUE OOIIECTBEHHO OMACHBIM M
YCTaHABJIMBAET 32 HETO YTOJIOBHYIO OTBETCTBEHHOCTh, 0TOOpaskasi 0ObEKTUBHO CYILECTBYIOIIYIO AEHi-
CTBUTEJILHOCTb.?® Takoe yTBepXkJeHrue BO MHOTOM CIPaBEJIMBO, YUUTHIBAsSI MHOTOUHMCIICHHBIE TIPH-

3w, Hanpumep: Ueanoe H. Ymbicen B yronoBHoM npaBe Poccuu // Poccuiickas octuimsi. 1995. Ne 12.

#em., HanprMep, COOTBETCTBYIOLINE Pa3eiibl IPUBEJEHHBIX B CHOCKAX HacTosel paboThl KomMeHTapreB K YK PO u yueGHu-
KOB 110 OCOOEHHOIA YacT! yroJOBHOTO TIpaBa.

B Cwm., Hanpumep: Kysueyosa H. @. Tlpectynnenue u npectynmHocTb. M., 1969; @egbenos I1. A. MexaHU3M yroJOBHO-IIPaBOBOI
OXpaHb!I (OCHOBHBIE MeTooTornueckue nmpoonemsl). M., 1992; Kosanes M. H. TIoHsITHE IPECTYIIEHNS B COBETCKOM yYTOJIOBHOM TIpaBe.
CaepmitoBek, 1987; Jlsanynos FO. H. ObmmecTBeHHAs OMACHOCTD ASSTHUS KaK YHUBEPCAIbHAasI KATETOPHsI COBETCKOTO YTOJIOBHOTO TIpaBa.
M., 1989; Maxomxun B. I1. Ob1iecTBeHHast OIACHOCTD TpecTyruienus. M., 1991.

% Kapnywun M. I1., Kypasnockuii 5. H. Yroj0oBHasi OTBETCTBEHHOCTb U cOCTaB Ipectyiuienus. M., 1974. C. 96-97.
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C. B. CkJuspoB. «BuHa 1 MOTHUBBI IPECTYITHOTO MOBE/ICHUS»

MeEpBbI IEKPUMHUHAIM3ALMN U KPUMUHAJIM3ALMA OTIEJIbHBIX JEUCTBUIA, MPOU3OIIEAIINX B IOCIETHIE
rofpbl.

BkJioueHue B MOHSTHE BUHBI OCO3HAHUS OOIIECTBEHHOM OMACHOCTH CBOMX JENCTBHH (0Oe3/1ei-
CTBUSI) B OOJIBbIIIEN CTETIeHN OOBEKTUBHO, TAK KaK JIMILIO MOXKET M HE OCO3HABaTh OOIIIECTBEHHO OIac-
HBII XapaKTep COBEPILIAEMOrO JESIHUS, XOTSI OHO OTHOCHUTCS K YMCITy YTOJIOBHO HAKAa3yeMBbIX MOCTYII-
KOB, ¥, HA0OOPOT, JIMIIO MOXKET CO3HABATh, UTO €ro JISHCTBUS U MOCJCCTBUS ITUX ICHCTBHUIA CO3AI0T
OIMACHOCTB JJ151 OOIIECTBEHHBIX MHTEPECOB, B TO BPEMsI KAK OHU HE MPU3HAIOTCS 3aKOHOATEIeM Ipe-
crynabivu. [To nanubim A. @. 3enunckoro, 82 % ONpOIIEHHBIX UM MPECTYITHUKOB OTPUIIAIA OCO-
3HaHWE OOIIECTBEHHOM OMACHOCTU CBOMX MPECTYMHBIX NeWcTBUE.?’ U, st TOoro 4toObl MpUBIEYb
K YrOJIOBHOW OTBETCTBEHHOCTU TaKHUX JIML, IPAaBOOXPAHUTEIbHBIM OpraHaM MPHUIETCS MPEICTaBUTh
yOenuTesnbHbIe JOKa3aTelbCTBA OOPATHOTO, TIOCKOJIbKY BHMHA, & 3HAYMUT, M OCO3HAHUE JIUIIOM OOIIle-
CTBEHHOW ONACHOCTH CBOETO AEsHUSI TP €€ YMBIIUIEHHON (hopMe SIBJISIOTCS 00s13aTeIbHBIMU YCIIO-
BUSIMU TIPU3HAHMSI JEWCTBUI JIUIIA TPECTYITHBIMH.

Takske HeOOXOIMMO OTMETHTH CJIEAYIOIIee: €CJIM YTOJOBHO MPOTUBONPABHOE JEsIHUE TPU3HA-
eTcst OOIIECTBEHHO OINMACHBIM, TO MOXHO CZEJaTh BBIBOI O TOM, YTO MPAaBOMEpHbIE NEWCTBUS JIUIIA
0OIIIECTBEHHO OE30MAaCHBI, T. €. OOIIECTBEHHO IMOJIe3HbI UM OOIIECTBEHHO HEUTPAIbHBL. A 3TO 3HA-
YWT, YTO TIPH COBEPIIIECHUH JIMLIOM MPECTYIUICHHUS BCer/ia HapyaeTcsi o0mecTBeHHas: 0e30MacHOCTb,
a MY COBEPILICHNH UM MPABOMEPHBIX JICHCTBUI OOIIeCTBEHHAsI O€30MacHOCTh He Hapyiaercs. B to
K€ BpeMsl 3aKOH CBSI3bIBAET HapyIIeHHe OOIIECTBEHHOW OE30MacHOCTH C OIpPEAETICHHBIMU BUIAMU
MPECTYyIUIEHHUH, peycMOTpeHHbIMH B 71aBe 24 YK P®. OObeKT nocsAratenscrBa B JaHHOM CIIy-
Yae Mo3BOJIsIeT OTIPAHUYUTD IAHHBIE MTPECTYIIEHHS OT MHBIX MPECTYIHBIX JAESHUMA, MOCATAIONINX Ha
OXpaHsieMble YTOJIOBHBIM 3aKOHOM OOIIECTBEHHbIE OTHOIIEHUsI. Paccyxkias qanee, MOXHO Clenarh,
Ka3aJIoch Obl, a0CYp/IHBINA, HO HA CaMOM JieJie COOTBETCTBYIOIIUI crcTeMe rocTpoeHust OcoOeHHOM
yacti YK P® BeIBoA: mpecTyruieHus, pegycCMOTPEHHbIE B UHBIX (OMUMO r1aBbl 24) raBax YK
P®, He HapymaoT 001eCTBEHHYI0 O€30MaCHOCTD, a 3HAYNT, HE SBJISIOTCS OOIIIECTBEHHO OMACHBIMH.

[NonbITKM OTOWTH OT OCO3HAHMSI JIUIIOM OOIIECTBEHHOW OMACHOCTH COBEPIIIAEMOro UM Jiesi-
HUS1 IPeIPUHUMAIIUCH B OTAEbHBIX MpoekTax YK P® B cepeaune 90-x ronos npouuioro Beka. B
YACTHOCTH, MPEIarajoch 3aMEeHUTh MPU3HAK «OOIIeCTBEHHAsI OMACHOCTh» MPU3HAKOM «IIPOTHUBO-
MPAaBHOCTh», «BPEIHOCTh», YTO ObLIO OBl O0JIEe BEPHBIM, MCXO/IS U3 YKA3aHHBIX BBIIIE COOOPAKEHUI.
OpnHako Takue MpeIokKeHNs, K COXaJICHUI0, He ObUTH BOCIIPHHSTHI 3aKOHOZIATENIEM TP 0OCYKACHUN
HOBOT'O YTOJIOBHOTO 3aKOHa Poccuu, 4To OCTaBMIJIO MHCTUTYT BUHBI HA MIPEKHUX U, KK MPEICTaBIIs-
ercsl, yCTapeBIINX MO3ULIUSIX.

T'oBOpst 0 co3HaHUM JIMIIOM OOIIECTBEHHOW OMACHOCTH CBOWIX JICHCTBUH (Oe3/1efCTBUS) U UX
TMOCJIE/ICTBHIN, HEJIb3s 0O0MTH BHUMaHUEM U TOT (pakT, uto B YK P® umerorcs HOpMBbI, peaycMar-
pUBAIOIIME YTOJIOBHYIO OTBETCTBEHHOCTh TOJIBKO B TE€X CIIy4asiX, KOTja pe3y/ibTaToM AeicTBus (0e3-
JIEVCTBUSI) BUHOBHOTO SIBJISIIOTCSI OMpejie/IeHHbIe 3aKOHOM TOC/eCTBUS (Hanmpumep, cT. 167, 171-
173, 176, 180, 185, 196, 197, 201, 285, 286 YK P® u ap.). B 1anHbIX CTaThsiX Ha/IeJIeHUE B 1IEJIOM
IesTHUSI IPU3HAKOM OOIIECTBEHHOM OMACHOCTH 3aBUCHUT TOJIBKO OT HACTYIUICHUS MJIA HEHACTYTUICHUSI
TOCJIE/ICTBUM, ONIPE/IEIEHHBbIX 3aKoHoAaTeeM. [10aToMy yTBepkIeHre, YTO HA MOMEHT COBEPILIEHUS
JIMILIOM JeWicTBUS (Oe3/1efCTBYS) B YKa3aHHBIX CyJasX OHO OCO3HABAJIO €ro OOIeCTBEHHO OMACHBIN
XapakTep, a0COIIOTHO HEBEPHO, TaK KakK, €CJIM yKa3aHHbIe B HOPME MOCNIEICTBUS ellle He HACTYIIHJIN,
COIEsTHHOE He MOXET ObITh MIPU3HAHO MpecTyIienueM. Harpumep, U0 3aHUMaeTcsi He3aKOHHBIM
MpeANPUHUMATEIbCTBOM, OJJHAKO ITO 3aHSTHUE €Ile HE IIPUBEJIO €r0 K MOTY4YEHHIO JOX0AA B KPYITHOM
pa3Mepe Wi K MPUIMHEHUI0 KPYITHOro yiiepda WHTepecaM rpaxjaH, OpraHu3alyii, rocyaapcTBa.
JIoJKeH JIM OH CO3HaBaTh OOIIECTBEHHYIO OMACHOCTh CBOMX JercTBuii? C OOHOUM CTOPOHBI, HE JIOJ-
K€H, TaK KaK ero JeCTBUS He SIBJISIOTCS PECTYIHBIMU, C APYTON — JOJIKEH CO3HABaTh, TaK KaK €Clu

T Beauncxuii A. ®. KPUMUHONIOTHUECKHE W yTOTOBHO-TIPABOBBIE ACTIEKTH HEOCO3HABAEMO# TICHXMUECKOI siesTesbHocTH // CoB.
roc-Bo 1 npaBo. 1984. Ne 9. C. 56.
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HACTYMSAT YKa3aHHbIE B 3aKOHE MOCJIECTBHS, BCE €ro JeUCTBUsI OyIyT MPU3HAHBI MTPECTYIHBIMH, a
3HAYUT, IPUAETCS I0KA3BIBATD, YTO JIUIO CO3HABAJIO HA MOMEHT COBEPIIIEHNU S X OOLIECTBEHHO Orac-
HBII XapakTep, XOTs JO HACTYIUIEHUS MOCJEICTBUI OHU MTPECTYITHBIMU HE SIBJISIUCH.

B YK PC®CP 1960 r. BO3MOKHOCTb MPUBJICYECHUS JIMLIA K YTOJIOBHOW OTBETCTBEHHOCTH ObLIA,
HaIpuMep, Takxke 00yCJIoB/IeHa (DaKTOM IPUBJIEYEHHS €0 paHee 3a MOoJ0OHOe IpaBOHAPYILIEHUE K

aJIMMHUACTPAaTUBHOM OTBETCTBEHHOCTH (CT. 162, 1621, 1624, 166, 197, 200" VK PCOCP u ap.). Bo3-
HUKaJla MHTEepPeCHas C TOYKU 3PEHUsI MHCTUTYTA BUHBI CUTYAlIMsI: €CJTU YeJIOBEeK MPUBJIEKAJICS paHee
K aJMUHUCTPATUBHOW OTBETCTBEHHOCTH 32 HE3aKOHHYIO OXOTY U HE3aKOHHO OXOTUJICSI BHOBb, TO OH
JOJIKEeH ObUT CO3HABATh OOIIECTBEHHO OMACHBIN XapaKTep CBOMX JICUCTBUH, a €ro TOBAPUIII 110 OXOTE,
COBEPLIAIOIIUI Te ke caMble JeUCTBUS, HO paHee He MPUBJICKABIIUICS K aJMUHUCTPATUBHON OTBET-
CTBEHHOCTH, BOOOIIIE TIPECTYIUICHHUS] HE COBEPINA, ¥ €r0 JISHCTBUSI He HOCUJIA OOIIECTBEHHO OIac-
HBII XapakTep. [eficTBUsI OHU, HO 10 OTHOIICHUIO K OTHOMY CYOBEKTY OHM OOIIIECTBEHHO OIACHBHI,
a MO OTHOILIEHWIO K APyromy — Her. VICK/Iounim ke aqMUHHUCTpaTUBHYIO npeoauimio u3 YK PO
OTHIO/Ib HE TIOTOMY, YTO OHA BCTYyMaJjia B MPOTUBOPEUHE C MHCTUTYTOM BUHBI, a B CHITYy Hed(p(eKTHB-
HOCTH B psifie CIy4aeB STOro MHCTUTYTA, a TAK:Ke B CBSI3U C TE€M, UTO I0pUINYECKast MPUPOa aIMUHU-
CTPATUBHOI'O MTPABOHAPYILIEHH S OT €ro MOBTOPHOT'O COBEPILIEHH S HE MEHSIETCSI — OHO OCTAaeTCsl aAMU-
HUCTPATUBHBIM TTPOCTYIKOM. 28

W3 Bcero ckazaHHOTo0 MOXHO C/Ie/aTh TOJIBLKO OJVH BBIBOJ: MEX/Y 3aKOHOAATEIbHBIM U3JI0Ke-
HUEM MHCTUTYTA BUHBI M AUCTIO3UIIMEN OTae/bHbIX cTaTeit OcobenHoi yactu YK P® cymectBoBano
U CYIIECTBYET MPOTUBOpeure, KoTopoe Tpedyer ycrpaHeHus. [Ipeononers mpoTUBOpEeUYre MOKHO
aByMs criocoOamu. [lepBblil — CI0KHBINA ¥ (haKTUIECKU HepeasTbHbIA — U3MEHHUTh TUCTIO3UIIMIO YKa-
3aHHBIX cTateit Ocodennoii yactu YK P®, Bropoii — HaBepHOE, OoJiee MpOCTOil — MpU3HaK o0IIIe-
CTBEHHOW OIACHOCTH TIPH ONpeeIeHIH TICUXUIECKOT0 OTHOIICHHSI JIMIIA K CBOEMY JISHCTBUIO (6e3-
JEWCTBHIO) HEOOXOIMMO 3aMEHHTh Ha JIPYrOil, OO /11 BCeX MPaBOHAPYIIICHU.

Ha niepBbIil B3OISIT 17151 9TOr0 HanboJiee MOIXOAUT MPU3HAK MPOTUBOIIPABHOCTH, TeM OoJiee YTo
TIOHSITHE BUHBI B 2IMUHACTPATMBHOM 3aKOHO/IATE/ILCTBE BKJTIOUAET B CeOsI CO3HAHKE JIUTIOM IPOTHBO-
MIPABHOTO XapakTepa CBOero JeicTrus uim 6e3xaeiictBusi (cr. 2.2 Kopekca PO 06 agMUHUCTpaTUBHBIX
MIPaBOHAPYILIEHUX ). 3aCTyKUBAIOT MPUCTATIBHOTO BHUMAHUsI TOCTATOYHO YOEAUTENbHbIE JOBOMIbI,
MIPUBOJIUMBIE B TOJIb3Y MPH3HAKA MPOTUBOIPABHOCTU HAa CTPAHUIIAX IOpPUAMYECKOU redatu.? Bme-
CTe C TeM IIPY BO3MOKHOM KCIOJIb30BAHMY MPU3HAKA MPOTUBONPABHOCTU B (DOPMYJie BUHBI MOTYT
BO3ZHUKHYTh HEKOTOpPbIE BOMPOCH. Kakasi MpoTHBOIPABHOCTh UMEETCsSl B BUJY: YTrOJOBHAsI, aMU-
HUCTpATUBHASI, TUCLIMIUIMHAPHAS, TPaXkIaHCKasi? Yke 0TMeuanoch, YTO 3HAYMTEILHOE YHUCIIO HOPM
Ocobennoit yactu YK P® onuchiBaeT neiicTBUs, HE HapyIIaiolye HOPMbl YTOJIOBHOTO Mpasa, a
MIPU3HAIOLIMECS MTPECTYIUIEHHEM TOJIBKO B CIIydae HACTYIUICHUsI ONpeieieHHbIX nociencTeuil. Eciu
JIMLIO, COBEpILIasi orpeaeeHHble eCTBUS, HE CO3HAET UX MPOTUBOIIPABHOCTH, HO CO3HAET, YTO OHU
HapYIIAIOT OIpe/esieHHble MpaBUjia MoBeAeHusl (Harpumep, Ipeaynpexaas BO3MOKHOE XUIIIEHHUE,
YCTaHABJIMBAET B COOCTBEHHOM Tapaxe YCTPOUCTBO, CIIOCOOHOE MPUYMHHUTH Bpel 37I0YMbIILICHHU-
KaM), TOJKHO JIM OHO TIPUBJIEKATHCS K YTOJIOBHOM OTBETCTBEHHOCTH ?

Bxutiouenue npusHaka MpOTUBOIPABHOCTH B MOHSATHE BUHBI TAKKe HE MO3BOJIMUT MTPUBECTH €e
(bopmbI K €IMHOMY 3HAMEHATENI0 — UAEHTUYHOCTH UX 71eMeHTOB. [1pu HeocTopoxHOM (hopMe BUHBI
JIMIIO 329aCTYI0 HE OCO3HAET IPOTUBOIIPABHOCTH CBOETO JCHCTBUS (O€3MeHCTBHUS), TAK KaK OHO 00b-
eKTUBHO MOXET U He HapyIIaTh 3aKOH B CHITy €ro OTCYTCTBHsI, TOCKOJIbKY JIETATbHO PEerjiaMeHTUPO-
BaThb OOINECTBEHHBIE OTHOIIEHHS BO BCEX 00JIACTAX KU3HU HEBO3MOXKHO. B TO ke BpeMs B yKa3aHHOM
CUTYAIIUH JILIO CO3HAET, YTO €ro AeUCTBHUS XOTs ¥ He MPOTUBOIIPABHBI, HO MOTYT HAHECTHU BpE[] OKPY-

2B Cm, Harpumep: Komun B. OTBETCTBEHHOCTb 3a HE3aKOHHOE IpeANpUHUMATENICTBO // 3akoHHOCTh. 1995. Ne 4; Tomves K.
VYronoBHast OTBETCTBEHHOCTH 32 MOHOIIOJICTIYECKYIO JesTeNbHOCTD // Xo3s1iicTBo 1 npaBo. 1988. Ne 5, 6; Axybos A. E. Bpems coep-
IIeHN ST IPECTYIUIEHNsT ¥ 0OpaTHasl CHJIa YTOJIOBHOTO 3aKOHA, YCTPaHSIOIIETo MPeCcTyHOCTh AestHus // Becrank Mock. yu-Ta. Cep. 11:
«IIpaBo». 1997. Ne 3.

¥ Cm., Haripumep: Jlynees B. B. Yka3. cou. C. 34-36.
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XKAIOIIMM, TIO3TOMY HEOOXOIMMO COOMIONATh MEPhI PEIOCTOPOKHOCTH, KOTOPbIE OHO HE COOMIOALT,
B pe3yJbTaTe Yero MpUIMHSETCS BPel OXPaHsSeMbIM yYTOJOBHBIM 3aKOHOM OOIIIECTBEHHBIM OTHOIIIE-
HusM. [losTomy A npuBieyeHHs JMUa K YTOJIOBHOM OTBETCTBEHHOCTU JOCTATOYHO YCTaHOBUTD,
YTO OHO, COBEpILIas PECTYIUIEHUE, CO3HABAJIO, UTO €r0 ICHCTBUS HapyLIAIOT ONpe/ie/IeHHbIE ITPaBrJIa
TMOBeJIeHNs1, JIMOO TO, YTO BUHOBHBIN IpeHeOperaeT MepaMu MpeJoCTOPOXKHOCTH TPU COBEPIICHUH
JEUCTBUM, MOTYIIIUX HAHECTU BPEJl OKPYKAIOLTUM.

[TonBons uTOr M3NOXKEHHOMY, BUHY IIpeAJlaraeTcsl ONpelesuTh Kak OLEHKY CYIOM CTEleHU
OCO3HAHUSI JIMIIOM XapaKTepa M COfIep:KaHMsl COBEpIIaeMbIX UM JICHCTBUI U UX nocienctsuid. Eciu
e TIOTBITaThCsl J1aTh Oojiee MOAPOOHOE OIpesie/ieHre TMOHSATHS BHHBI, TO OHO, KaK IMpeICTaBIs-
eTcs, IOJDKHO 3BYYaTh CIIEAYIONMM 00pa30M: BHHA €CTh OIIEHKA CYJIOM CTETeHH OCO3HAHUS JIMLIOM
(akTa, uTO ero aeiicTBUs (Oe3IeUCTBYE ) HAPYIIAIOT ITPABMIIA TIOBEJCHUSI JTMOO YTO OHO MpeHedperaer
MepaMu TIPeAOCTOPOKHOCTH TIPY COBEPILCHUN NeWCTBUI (Oe3/IeHCTBYS), MOTYIIUX HAHECTU BpeJl
OKPYXKAIOILINM, ¥ CTETIeHU TTPEABUICHUS UM JIMOO HAJIMUU I BO3MOKHOCTH TaKOTO MPEIBUICHUS TTPH-
YMHEHUS BpeJa OXPaHsEMbIM YTOJIOBHBIM 3aKOHOM MHTEPECaM.

Be3yciioBHO, MPaKTUYECKYI0 [IEHHOCTh OIpeeieHre BUHBI OyJeT UMETh TOIBKO B TOM CITydae,
€CJIM €r0 3aKPEIUTh B YTOJIOBHOM 3aKkoHe. IIpu cylecTBYIOIMX B TEOPUH YTOJIOBHOTO paBa MOIX0-
Jax K ONPE/EICHUI0 BUHBI 3aKOHOJATEIbHO O(POPMUTD €€ MOHATUE IPAKTUYECKA HEBO3MOXKHO, TaK
KaK yCTOsIBLIEECs OIPEJEIeHNE BUHBI KaK NICUXUYECKOTO OTHOLIEHUSI JIMLA K JIESHUIO U €T0 MOCTe-
CTBUSIM CJIMIIIKOM aOCTPaKTHO M 3aCNy’)KMBAeT BHUMAHUs JIMIIb B TUIAHE HAYYHOTO HMCCIICIOBAHUS
JOaHHOU MpoOeMaTuky. [IpuHMMasi BO BHUMaHUE W3JI0KEHHYIO BBIIIE KOHIISTIIIUIO BUHBI, & TAKXKE TO,
4yT0 B cooTBeTcTBUU cO CT. 85 YIIK P® nmokaspiBaHUWe COCTOMT B COOMpAHUM, MPOBEPKE U OICHKE
JI0Ka3aTeJIbCTB B IEJISAX YCTAaHOBJIEHUSI OOCTOSATENLCTB, MpeaycMoTpeHHbIX cT. 73 YIIK P®, B uucio
KOTOPBIX BXOJSIT BUHOBHOCTbH JIUIIA B COBEPIIIEHUU MPECTyIUIeHus U (popma ero BuHbI, 4. 1 cT. 24
VYK P® MoxkHO ObUIO Obl M3JIOKUTH B CIEAYIOIIEH pefakiuy, cautas 4. 1 U 2 yKa3aHHOH CTaTbH
COOTBETCTBEHHO 4. 2 1 3:

1. Tlon BuHO# B HacTtosimeM Kopekce moHuMaercst cTereHb OCO3HAHUs JIMIIOM XapakTepa U
CoziepXKaHUsI COBEPIAeMbIX UM JICHCTBUI (O€3eNCTBUSI) M X MOCTCACTBHM, OnpeaeseMasi CyaoM
Ha OCHOBE COOpaHHBIX, IPOBEPEHHBIX M OIIEHEHHBIX JJOKA3aTENIbCTB B MOPSAKE, YCTAHOBJICHHOM YTO-
JIOBHO-TIpOLIECCYaJIbHBIM KofiekcoM Poccuiickoit @enepanuu.
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§ 2. IIpo6.1eMbI 3aKOHOAATEJIHLHOM
perjiaMeHTAIUN YMbIIIEHHOH (POPMbI BUHBI

TpaauIroHHO B TEOPUH YTOJIOBHOTO MPaBa BBICSATCS JIBa OCHOBHBIX BHJA YMBIC/A: PSIMOM
Y KOCBEHHBIY (3BEHTYaJIbHBIN). Ecii panee niesnieHne yMbIcia Ha MPsAIMOM ¥ KOCBEHHBIN HE HAXOAUJIO
MPSIMOTO OTPaKEHHUSI B YTOJIOBHOM 3aKOHE U SIBJISUIOCH TPEPOraTUBON YUYEHBIX M MPAKTUKOB, TO B
VYK P® 1996 r. takoe pasaeneHue o(pUUIMaIbHO 3aKPEIUIEHO B CT. 25: IPU COBEPIIEHUM MTPECTYII-
JIEHUS C MPSIMBIM YMBICJIOM JIMIIO OCO3HAET OOIIECTBEHHYIO ONMACHOCTb CBOMX jeicTBuid (Oe3neit-
CTBUS1), IPE/IBUIUT BO3MOKHOCTh MJIM HEM30€KHOCTh HACTYIUIEHUsI OOIIECTBEHHO OMACHBIX TOCTe-
CTBUH U JKeJaeT MX HACTYIUICHWsI; TPU KOCBEHHOM YMBICIIE JIMIIO TaKKEe OCO3HAET OOIECTBEHHYIO
OIACHOCTh CBOUX JAeHCTBHIA (Oe31eiCTBHS), MPEIBUINT BO3MOKHOCTh HACTYIUICHUsI OOIIECTBEHHO
OTACHBIX TOCJIE/ICTBUH, HE JKeJIaeT, HO CO3HATEIbHO JIOMYCKAET STH MOCIIEACTBHS JIMOO OTHOCUTCS K
HUM 0e3pa3InyHo.

OCHOBHOE OTJIMYME YMBIILJIEHHOW (POPMBI BUHBI OT HEOCTOPOXKHOM, ucxons u3 HopMm YK PO,
3aKJII0YAETCs1, C OJIHOM CTOPOHBI, B TOM, YTO [P HEOCTOPOKHOM (POpME BUHBI YACTHYHO OTCYTCTBYET
VHTEJUIEKTYaJIbHBII MOMEHT: CO3HAHUE JIMLIOM XapaKTepa CBOMX JEWCTBUI; C IPyrod — B TaK Ha3bl-
BAaEMOM «BOJIEBOM» MOMEHTE: IPHU yYMBICJIE JIMLIO XkesaeT (MPsIMOM yMBICEN), JIOMyCcKaeT Ui Oe3-
Pa3IMYHO OTHOCHUTCS K MOCHEICTBUSIM CBOUX JEHCTBUI (KOCBEHHBIN YMBICEN), TIPH HEOCTOPOKHO-
CTH JUIO 0e3 JOCTATOYHBIX K TOMY OCHOBAaHMI CAMOHAJESTHHO PAaCCUMTHIBAET Ha MPEIOTBpalleHIe
TMOCJIE/ICTBHIA CBOUX JICHCTBUI (JIETKOMBICITHE), JTUOO BOJIEBOM MOMEHT BOOOIIE OTCYTCTBYET B (pop-
MyJie BUHBI (HEOPEKHOCTB).

B npenpinyiiem naparpage HacTosimer padoThl yKe OTMEYaTUCh HEYJaYHOCTh 3aKOHOAATE b~
HBIX (DOPMYJIMPOBOK YMBIC/IA U HEOCTOPOKHOCTH, BHIPAKAIOIIASCS B OTCYTCTBUM YETKOW CHCTEMBI
U3JI0keHNs1 (pOpM BUHBI, CBSI3aHHAS C Bbl/IeJIeHHEM B (hOpMax BUHBI MHTEJUIEKTYAILHOTO U BOJIEBOTO
MOMEHTOB, MHOTOUYHCJICHHBIE IMCKYCCUOHHBIE BOIPOCH ¥ TPYIHOCTH, BO3HUKAIOIINE TIPU MTPAKTHYe-
ckoM npumeHeHur HopMm YK P®. Tlo cytu, hopmysibl BOIEBOro MOMEHTA BUHBI, U3JI0KeHHbIE B YK
P®, onpenensior creneHb OCO3HAHUSA JIMLOM XapaKTepa CBOMX JEWCTBUM U CTENEHb NpEIBUACHUS
JIMIIOM OOIIECTBEHHO BPEIHBIX MOCIEACTBUI CBOMX AedcTBHi. [ToaTOMY OBUIO TIPEIIOKEHO OTKa-
3aThCsl OT BOJIEBOT'O MOMEHTA BHHBI, U B ITOJIb3Y TOTO PEIICHUs IPUBEJECHBI COOTBETCTBYIOIIHE apry-
MEHTBHI.

Heo6xonmumo oTMeTuTh, 4To 1nogodHoe pelieHre mpu (popMyIMpOBaHUN YMBIILIEHHOH (hOpMBI
BUHBI IMEJIO MECTO B TaK Ha3bIBAEMOW TEOPHUHU TPE/ICTABJICHHUS], CTOPOHHMKM KOTOPOH YTBEPXKIalH,
YTO /7151 XapAKTEPUCTUKK YMBICTIA TOCTATOYHO YCTAaHOBUTb, UTO JIMLIO CO3HABATIO OCHOBHBIE XapaKTe-
PHICTHIKY CBOMIX JICHCTBHIA U MPECTABIISIO MX BO3MOXHBIE TIocieicTBUs. [lomassioniee OOIbIITNH-
CTBO COBETCKMX KPHMMHUHAJIMCTOB MEPBOM MOJIOBUHBI XX B. KPUTUYHO OTHECIIUCH K BBIIIEHA3BAaHHOW
TEOpUH, Ha3bIBasI e «0O0pa3IMKOM OeCIUIOAHOro (hOPMaTbHO-IOTMAaTHUECKOrO MeToAa OypiKya3HOU
IOPUCIIPYAECHLMH, CTPEMSIIENCS P MOMOIIY (POPMaIbHO-IOPUINYECKUX KOHCTPYKIMI paclIupUTh
cepy IeCTBUN, MPU3HABAEMbIX YMBIIIIJIEHHBIMU, OTpaHUYMBasi TpeOOBaHMS, TIPEIbsIBIIIEMbIE K
YMBICJTY, OTHMM TOJIbKO MPEJBUICHUEM IOCIEICTBUIA U He TpeOysl COUeTaHHs B yMBICJE MHTEJICK-
TYaJIbHOTO Y BOJIEBOT'O MOMEHTOB» .

Mex 1y TeM CTOPOHHUKY TEOPHHU MPEIBUICHUS He UCKITI0YAN BOJIIO U3 OCHOBAHHIA IIPABOBOTO
yIpeKa B BAHOBHOCTH,*! a epBUYHAs TeOpusl IeieHUs yMbIca Ha ripssMoii (dolus directus) v Heripsi-
Mol (dolus indirectus) OTOKAECTBIIsIA YMBIILUIEHHOCTb C CO3HATEIbHOCTBIO ITPY HENPSIMOM YMBbICTIE
— «BUHOBHBIN CO3HABAJI, UTO JIEJIA€T, @ IOTOMY M YMBIILIST HA CO3HAHHOE».3?

0 Cm., Harpumep: Ymesckuii b. C. Ykas. cou. C. 188-189.
31 Tam xe.

32 Cm.: Tazanyes H. C. Pycckoe yronoHoe npaso. Jlekimu. Yacts obmmas: B 2 1. T. 1. M., 1994. C. 243-244.
16



C. B. CkJuspoB. «BuHa 1 MOTHUBBI IPECTYITHOTO MOBE/ICHUS»

BesycnoBHO, Bosl Bceraa MpUCYTCTBYET B CO3HATEIbHOM ITOBEJEHUM YEJIOBEKA U IMPOSBIIS-
ercsl B TOM, YTO JIMLIO OCO3HAET MPeC/IeyeMyIo LeJIb, BO3MOKHOCTb KOHTPOJISl 32 CBOMMU JEUCTBU-
SIMM, TIPE/IBUUT BO3MOKHBIE [TOCIIEACTBUS CBOMX JEUCTBUI. YKa3aHUE HAa BOJIEBOE ITOBEJCHHUE JIMLIA
MpexX/e BCEro 3aJ0KEHO B MHCTUTYTE BMEHSEMOCTH. MOXHO yTBepKAaTh, UTO JEHUCTBHUS BMEHsIe-
MOTO JIMIIA — 3TO BCETra BOJIEBbIE JEVCTBUS, IPU KOTOPBIX OHO OCO3HAET XapaKTep CBOMX AEWUCTBUM U
MX BO3MOXHBIH pe3ynbrar. [IpennpunsaTas B HACTOSIIEM MCCIIEIOBAaHUY MONBITKa 0O0CHOBATh BO3-
MOXHOCTb (hOpMYIMpPOBaHUs (POPMBI BUHBI O€3 BBIJIEJICHUsI BOJIEBOIO MOMEHTA B UX JIe(PUHHLIUSX
HarpaBJieHa He Ha OTPUIIAHUE ITPUCYTCTBUS Y JIUIIA XKeJIAaHU I MM MHOTO OTHOILIEHHU S K TIOCTISACTBUSIM
CBOMX JICTBUY (Oe3/1efCTBHs), a Ha MPEOJIOTICHUE, C OTHOM CTOPOHBI, OECCUCTEMHOCTH M3JIOKEHUS
(bopM BUHBI B COBPEMEHHOM YTOJIOBHOM 3aKOHOJATEJILCTBE, 3AKJII0YAIOIIEHCS B YaCTUYHOM WJIU OJT-
HOM OTCYTCTBMM MHTEJUIEKTYaJIbHOTO U BOJIEBOIO MOMEHTOB MPH U3JI0KEHUH (DOPMYJT BUHBI, C JIpY-
IOl — U3BECTHBIX TPYIHOCTEN, UMEIOLMX MECTO IPU KBATM(PUKALIMU TPECTYIUIEHUH ¢ OpMaIbBHBIMU
COCTaBaMH.

KoneuHo, B pe3yJipraTe TaKOro Mojixoja 4yacTb MPECTYIJICHUI JEMCTBUTENIBHO MOXET NIEpeiTr
U3 pa3psia HEOCTOPOXHBIX B pa3psi] YMBIIUIEHHBIX, HO, KaK TOKa3bIBAET MPOBEAEHHOE aBTOPOM
MHTEPBBIOMPOBAHUE CYyJIEH, ClleIoBaTeei OpraHOB BHYTPEHHUX JEJT U TPOKYPATyPhl, CIIEINAINCTOB B
00J1aCTH YTOJIOBHOTO TIpaBa, OOJBIIMHCTBO PECTIOH/ICHTOB TIOJIaraloT, YTO HEKOTOPBIE PECTYIUICHHUS,
otHocuMbie YK P® k kareropuu HeoctopoxkHbix (ct. 143, 216, u. 2 c1. 217, cT1. 263, 264, 266268 1
ap.), B psie CIyvaeB JOKHBI PACIIEHUBATHCS KaK YMBIIIUICHHBIE MTPECTYIJIEHH S, HO KBATM(PHULIPO-
BaThb COZIESIHHOE TIO CTAThsIM, TIPElyCMaTPHUBAIOIIM YTOJIOBHYIO OTBETCTBEHHOCTh IPOTUB JIMYHOCTH,
Hereecoodpas3Ho.

Ncxonsa u3 npenjaraeMoil KOHLENIMYA BUHBI, CBA3aHHOW C MCKJIIOYEHUEM BOJIEBOTO MOMEHTA
u3 (OpMyJIBl BUHBI, HEOOXOAMMO TIPOBECTH pasrpaHUUEHUE MEKIY YMBICIOM M HEOCTOPOKHOCTHIO
110 MHBIM KPUTEPHSIM.

VYMBICeN ¢ TOYKH 3peHUs] STUMOJIOTHH 3TOTO CJIOBA MPECTaBIIsAeT cOO0M 3apaHee 0O yMaHHOe
HaMepeHHe, MOATrOTOBKY MPECTYIUIEHHUsI C OCO3HAHUEM ero nocniencTsuil.>* Hamepenue — 31o npen-
TMOJIOXKEHUE CHeJIaTh YTO-HUOY/b, JKelIaHWe, 3aMbicesl (HAMEPEHHBIH — CIEeJaHHbIA CO3HATENBHO). 3
VunThIBask STUMOJIOTMYECKOE 3HAUEHHE YIIOTPEOIsIeMbIX 3aKOHO/IATEIEM TEPMHUHOB, MOKHO CIIEJIaTh
eIMHCTBEHHO BEpPHBI BBIBOJ: €CJIU JIUIO, COBEpIIas KaKue-TuOO AEHCTBUS, MOTHOCTBIO OCO3HAET
UX LIeJb, XapakTep, NPeAnoaraéMblil pe3yJbTaT U €ro BO3MOXKHBIE ITOCJIECTBUS, TO OHO JIEHCTBYET
yMbIIIeHHO. TakuM 00pa3om, oOJsiekasi JTaHHBIH BBIBOJ B COOTBETCTBYIOIIYIO (hOPMYJTY, MOKHO
3aKJIIOYUTD, YTO JIULIO IEMCTBYET YMBILIUIEHHO B TOM CJTy4ae, €CJIM CO3HAET XapaKTep CBOMX JEUCTBUI
(Ge3neiicTBUS) M IPEABUANT UX BO3MOXKHBIE TIOCTEICTBHSI.

Cratps 25 YK P® 3akperuisier npaBuio, B COOTBETCTBUU C KOTOPbIM MPECTyIUIEHUE TTpU3Ha-
€TCs1 COBEPILIEHHBIM YMBIIIUICHHO, €CJIY JIUIIO OCO3HABAJIO OOIECTBEHHYIO ONTACHOCTh CBOMX ACHCTBHIA
(Ge3neiicTBUS) U MPEeJBHUIEIO BO3ZMOKHOCTh MM HEM30EKHOCTh HACTYIUIEHUsI OOLIECTBEHHO Orac-
HBIX TTOCJIE/ICTBUIA.

Takum 00pa3oM, U3 3aKOHOZIATEILHOTO OMPEIe/IeHUs] YMbIC/IA MPSIMO BHITEKAET, YTO CO3HAHUE
JIMIIOM XapakTepa COBEpIIAEMbIX UM JeHCTBUM (Oe30eiCTBUS) 3aKIII0YAeTCsl B COZHAHUM MX OOIIle-
CTBEHHOW onacHOCTH. HeynauHOCTh Takol KOHCTPYKILIMH yXke MOAYepKUBaIach B HACTOSAIIEH padoTe
MIPY OMpeJieSICHUH MOHSTHS BUHBI, TAK KaK:

— HajieleHne OOIECTBEHHON ONACHOCTBIO TEX MJIM MHBIX ISUCTBUI HATIPSIMYIO 3aBUCHUT OT 3aKO-
HOJIATelIsl, YCTAaHABJIMBAIOIIETO YrOJOBHO-TPABOBOM 3alpeT, B TO K€ BpeMs He Bce OOIIECTBEHHO
OIacHbIe JIesTHHSI TPU3HAHBI 3aKOHOJATE IEM MPECTYIUICHUSIMH, ¥ He BCE TIPECTYIUICHUSI MOKHO TTPH-
3HATH OOIIECTBEHHO OITACHBIMU,

33 Cm.: Oxwcezo6 C. H., Hlgedosa H. FO. Tonkosblii croBapb pycckoro s3bika: 80 000 croB u (ppa3eosnormyeckux BbIpaKeHHUH.
Poccmiickas akanemust Hayk. MHCTHTYT pycckoro si3bika mMm. B. B. Bunorpanosa. 4-e n3a., mon. M., 1999. C. 833.
34 Tam xe. C. 386.
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— OOMNBIIMHCTBO MPECTYITHUKOB MPU COBEPIIEHUH YrOJOBHO-TIPOTHBONPABHBIX JIEUCTBUI HE
OCO3HAIOT UX OOIIECTBEHHYIO OMACHOCTh, YTO MOATBEPKAEHO KOHKPETHBIMU UCCIICIOBAHUSIMM;

— TEPMUH «OOIIECTBEHHASI OITACHOCTH», TI0 CYTH, SIBJISIETCSI aHTOHUMOM TepPMHUHA «OOIIECTBEH-
Hasl 0€30MacHOCTb», OTCIOIa OOIIECTBEHHO OMACHOE JIesTHUE BCET/ia HapyliaeT OOMIeCTBeHHYI0 0e3-
OIACHOCTh, KoTopasi no cMbicay YK P® npejcraBiser cod60il caMOCTOATENIbHBIN OOBEKT MPECTYILIe-
HUSL; IPUHMMAsl BO BHUMaHME paclipeieJIeHre MPeCTyIUIeHUH 1o pasjesam U masam YK PO, moxHO
3aKJIIOYUTh, YTO JIeSHUE, He Tocsraliee Ha OOIECTBEHHYI0 O€30MacHOCTb, He SIBJISIETCS TI0 CBOEH
CYTH OOILIECTBEHHO OMACHBIM;

— B YK P® nmeror MecTo npecTyIjieHus, IPU3HABAEMBblE TAKOBBIMU TOJIBKO B CJIy4dae HACTYII-
JIEHWs1 OTIPEIEJIEHHBIX MTOCIIECTBUIL; TPU HACTYIUIEHUH JaHHBIX MOCIEACTBUI JEVCTBUS, COBEpILIae-
MBIE JIMIIOM, TPU3HAIOTCS OOIIECTBEHHO OMACHBIMU, a TIPY HEHACTYIUICHUU Te K€ CaMble JIeHCTBUS
yXke He 001a/1al0T MPU3HAKaMHy OOIIECTBEHHOM OMACHOCTHU, YTO HEBEPHO IO CYIIECTBY;

— 00 0CO3HAaHMU OOIIECTBEHHOW OMACHOCTH COBEpPIIAeMBIX JIMIIOM JIEHCTBUI 3aKOHOIATENb
YIIOMMHAET JIUIIb NIPYA OMMCAHUM YMBILUIEHHON (POPMBI BUHBI, B TO BpPEMS KaK MPUMEHUTENIBHO K
HEOCTOPOKHOM (hOpMe BUHBI yMATUMBAET, UTO UMEHHO JIOJKEH CO3HABATD MTPECTYITHHK; TAKUM 00pa-
30M, HapyIIaeTcsi CUCTeMa MOCTPOSHUsI OTAEIBHBIX (POPM BHHBI. >

B Teopru yrosoBHOro mpaBa OCO3HaHHUE JIMLIOM OOIIECTBEHHON OMACHOCTH COBEPIIAEMbIX UM
nevicTBuid (O6e31efCTBUS), KaK MPaBUJIO, PACKPBHIBAETCS uepe3 MpeABUACHHE JIUIIOM BO3MOKHOCTH
MIPUYMHEHUS Bpe/la OXpaHsAeMbIM YTOJIOBHBIM 3aKOHOM OOIIECTBEHHBIM OTHOIIEHUSIM. *¢ Mex 1y Tem
Takasi Mo3uLusl (PAKTUYECKU CTUpAET pas3jMuve MeXy CO3HAHMEM XapaKTepa COBEpIIAEMbIX JIeil-
CTBUI U TIPE/IBU/ICHUEM JIMIIOM MX TOCNIECTBHIA, TaK KaK CO3HAHKE JIUIIOM OOIIeCTBEHHOM OMacHO-
CTH CBOMX AEHCTBHIA, TIO CYTH, B 3TOM ClIy4yae MO0 BBICTYIAET JIEMEHTOM IMPEABUACHHS BPEIHBIX
TMIOCJIICTBHI ISSHUS, JTMOO TIOJTHOCTBIO C HUM OTOXK/IECTBIISIETCS.

B 1opuanueckoil tuteparype Takke HEpelIKO OTMEYAETCsl, YTO MIPOTUBOIPABHOCTb €CTh I0pPU-
JMYECKOoe BhIpakeHue oO0IecTBeHHOM onacHocTh.*” OTcioa ceayeT, 9YTo OCO3HAHKe JIMIIOM OOIIe-
CTBEHHOM OMACHOCTY CBOMX JIEMCTBUI (DAKTUYECKU MPEAToaraeT CO3HaHUE UX TPOTUBOMPABHOCTH.
OpnHako B peasibHOCTH, KaK COBEPILIEHHO cripaBeyiiBo otMevaeT B. B. JlyHeeB, yeTkuil U MOHST-
HBII TEPMUH «IIPOTUBOIPABHOCTb» TOIMEHSETCSI HEOIPEIEIEHHBIM M CUTYAlIMOHHO OLIEHOYHBIM —
«O0OIIIeCTBeHHAs OMTACHOCTh».*8 3aMeHa prU3HaKa CO3HAHMSI OOIIECTBEHHOM OMACHOCTU Ha CO3HAHKE
IIPOTUBOIPABHOCTH — 3TO, 110 MHEHUIO B. B. JlyHeeBa, peanbHblil ITyTh K MPEOAOJIECHUIO UMEIOIIMXCS
3JIeMEHTOB OOBbEKTUBHOTO BMEHEHUsI. *

SIpKMM IpUMEpPOM HUCIIOIb30BAHUS NIPU3HAKA MPOTUBOIPABHOCTH ISl XapaKTEPUCTUKU OCO-
3HAHMS JIUIIOM XapaKTepa COBepIIaeMoro uM nesHus siistetcst Komekc PO 06 aqMuHUCTpaTUBHBIX
npaBoHapyleHusx *’, B cT. 2.2 KOTOpOro MpsiMo TOBOPUTCS O CO3HAHUM JIMLIOM MTPOTUBONPABHOCTH
cBoero sieiicTus (Oe3neiictBust). Takoe nososkenue cymectBoBaio u B pexnemM KoAIT PCOCP, uro
HE MEIIaJI0 MPaBOIPUMEHUTEITIO IPUMEHSTh Ha IIPAKTUKE €r0 HOPMbI, HECMOTPSI Ha OMACeHHUs], UTO
MIPaBOHAPYIIIUTENH, CChIJIasIiCh HA HE3HAHKE 3aKOHa, OyayT n30eratb OTBETCTBEHHOCTH. OTHAKO ecu
TOIBITATHCS YBUJETh CUCTEMY TIOCTPOEHUS BUHBI B 3/IMUHUCTPATUBHOM 3aKOHOJATENILCTBE C YETKUM
MIPUCYTCTBUEM BCEX €€ EMEHTOB NPU YMBICTIE U HEOCTOPOXKHOCTU, MOKHO TaKke YOeAUThCS B ee

e IMpunosxkenue 1 k HacTosel padore.

3 Cwm, Hanpumep: Ymesckuii b. C. Ykas. cou. C. 190-195; Jazenw I1. C., Komos /]. I1. Yxka3. cou. C. 85; Hepcecan B. A. OtBer-
CTBEHHOCTH 3a HeocTopoxHsie npectyruieHus. CIT6., 2002. C. 27-29; KommenTapuii k YronoBHoMy kozekcy Poccuiickoit ®enepa-
. 2-e usf., usm. u goi. / Iox pen. ¥0. Y. Ckyparosa, B. M. JleGenesa. M., 1997; Vronosuoe npaBo. O6mmast yacts. M.: W3-
B0 Mock. yH-Ta, 1993. C. 157-158; Hukugpopos b. C. CyObeKTHBHasI CTOPOHA B «(DOPMaIbHBIX» NpecTymieHusx // CoB. Toc-Bo 1
mpaso. 1971. Ne 3. C. 118.

7w, Harpumep: Kypc coBetckoro yronosaoro npaea. Yacts oomiast. T. 1. JI., 1968. C. 413-414; ITuonmxosckuii A. A. YdieHue
0 MIPECTYIUIEHUH TI0 COBETCKOMY yrosioBHOMYy IpaBy. M., 1961. C. 350.

38 Jlynees B. B. Yka3. cou. C. 35.
39 Tam xe.

40 Hanee — KoAIl P®.
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orcytrctBud. I1o cytu, KoAIl P® konupyer onucanue ¢opm BuHb n3 YK P®, 3ameHss npusHak
«OCO3HaHKe OOIECTBEHHON OMACHOCTW» HA MPU3HAK «CO3HAHME MPOTUBOIPABHOCTH». DTO MPUBO-
IUT K TOMY, YTO TaKOW BaXKHBIM 3JIEMEHT BUHBI, KAK CO3HAHME JIMLIOM XapaKTepa COBEpIIAEMBbIX UM
JEWCTBUM, TIOJTHOCTBIO OTCYTCTBYET MPU ONMCAHUU NTPU3HAKOB HEOCTOPOKHOM (DOPMBI BUHBI.

B T0 e Bpems, eciu (popMysa «CO3HABaJ MPOTHUBOIIPABHOCTb» YCIIEIIHO NMPUMEHSETCS B
aJIMMHUACTPAaTUBHOM 3aKOHOAATEJILCTBE, TO WCIOJIB30BAHME 3TOro npusHaka B YK P® BwI3bIBaeT
oIpeieNieHHble BOMPOCH. Tak, 3aMeHa TepMUHA «OOIIECTBEHHAS OMTACHOCTh» TEPMUHOM «ITPOTUBO-
MPAaBHOCTh» HEN30EKHO MOCTABUT Iepe]l PAaBOIIPUMEHHUTENIEM BOITPOC O ero cofepkanun. Ecim mpo-
THUBOIPABHOCTb €CTh I0PUANYECKOE BhIpaKEHHE OOIIECTBEHHOM ONTACHOCTH, a IPU3HAK «OOIIeCTBEH-
Hasl OMacCHOCTb» MPHCYI UCKJIIOYUTETIFHO MPECTYIUICHUIO, TO U pedb JOKHA MATU 00 yroJOBHOM
MIPOTUBONPABHOCTU. O/IHAKO YK€ YIIOMUHAJIOCh, YTO B COBPEMEHHOM YI'OJIOBHOM 3aKOHOJATENILCTBE
HEKOTOPbIE JEVCTBUS IIPU3HAIOTCS MPECTYIIJIEHUEM JIMILIb [TPU HACTYIIJIEHUH OIPEJEIEHHBIX 3aKOHOM
nocnesicTBUi. B kayecTBe npumMepa MoxHO npusectd cT. 264 YK P®. Kakyio npoTuBonpaBHOCTb
(YronoBHy10, aIMUHHUCTPATUBHYIO) CBOUX JEWCTBUI B MOMEHT MX COBEPIUEHHUS JOJIKEH CO3HABaTh
BOJUTENb TPAHCIIOPTHOTO CPEJCTBA, IPEBBICUBLIMIA JOITYCTUMYIO CKOPOCTb, YTO B UTOTE MPUBEIIO K
ru6esu venoBeka? ITocKoIbKY MBI TOBOPUM O MPECTYIUIEHUH (OOIIIECTBEHHO ONACHOM JIESTHUN) U 00
YTOJIOBHO-ITPABOBOW BHHE, TO ¥ BUHOBHBIN B IAHHOI CUTYallMM JIOJKEH CO3HABaTh YTOJIOBHYIO IPO-
THBOMpaBHOCTb. Ho eciin mocnencTere B BUe CMEPTH He HACTYNUIIO, TO OH, Kak Toro TpedyeT KoATl
P®, nomkeH co3HaBaTh aIMUHUCTPATUBHYIO IPOTUBONPABHOCTh. KOHEUHO, B 1I000OM CiTyyae BUHOB-
HBII CO3HAET, YTO HapyllaeT MpaBuia JOPOKHOIO IBUKEHUS, & 3TO 3HAUUT, YTO, BKJIIOUMB CO3HA-
HHE POTUBONPABHOCTH B MOHsITHE BUHBI B YK P®, MbI TeM caMbiM OyaeM IOIycKaTh BO3MOKHOCTb
CO3HAHUSI JIMLIOM JII0OOM MPOTUBONPABHOCTHU, UTO OMSATh e BJICYET 32 COOOI HEOIpeAeIeHHOCTh U
pacIuIbIBYaTOCTh TIOHATHUSI YTOJIOBHO-IIPABOBOM BUHBI M HE COOTBETCTBYET MOHSATHIO MPECTYIUICHUS
KaK OOIIECTBEHHO ONACHOTO JIeSTHU.

Eme 6osiee uHTEpECHBII TPUMEP MOKHO MTPUBECTH B CBSI3U ¢ BHeceHueM PeiepaibHbIM 3aKO0-
HOoM Ne 133-®3 ot 31 oktsa06pst 2002 r. B KoAIl P® u3meHeHu, CBA3aHHBIX ¢ KPUMUHAI3AIEH
HEHACWJIbCTBEHHBIX XMIIEHUI IyTeM yMEHBIIEHUs pa3Mepa MEJIKOIrOo XUILEHHUs A0 OJHOTO MUHM-
MAaJIbHOTO pa3mepa oIuiaThl Tpyaa. JomycTum, 1o He 3Hajlo O MPUHATUM IaHHOTO 3aKOHA U COBEp-
LIWJIO KPaXy Ha CyMMY, PaBHYIO YEThIpEM MUHMMAaJIbHBIM pa3MepaMm OILUIaThl TPyAad, CO3HAaBasi pU
3TOM, YTO COBEpILAET aIMUHUCTPATUBHOE ITpaBOHapylleHue. [IpuBnedyenue ero Kk yroloBHOU OTBET-
CTBEHHOCTH 3a COJESTHHOE MOTpedyeT 3HAYMTENbHBIX YCUIIMH MO JOKA3bIBAHUIO, YTO JAHHOE JIUIIO
CO3HABAJIO OOIIECTBEHHYIO OMACHOCTh CBOMX JIEMCTBUI JTMOO MX YTOJIOBHYIO ITPOTUBOIIPABHOCTb.

Bmecre ¢ Tem 3ameHa npu3HaKa «OOIIECTBEHHAs! OMACHOCTh» IMPU3HAKOM «IIPOTHUBOIPAB-
HOCTb» HE peluT npodneMy (hopMUpoBaHHs yeTKoW cucteMbl BUHB B YK P®, Tak kak co3HaHue
IIPOTUBONPABHOCTH JI€SIHUSI HE MOKET BBICTYIATh JIEMEHTOM HEOCTOPOXKHOM (DOPMBI BUHBI B CHITY
HEBO3MOXKHOCTH JIETAJIBHO PErJIaMEHTHPOBATh OOIIECTBEHHBIE OTHOIICHHS BO BCEX O0MACTSX JKU3HM.

Takum 00pa3om, BKJTIOUEHHE B yMbICES MPU3HAKA «OCO3HAHHME OOIIECTBEHHOW OMACHOCTH»
MO0 «CO3HAHME MPOTUBOIIPABHOCTH» HE COBCEM YAAUHO C TOUYKM 3PEHUS UMEIOIINXCS U MOTYIIUX
MIPY TaKOM TOAXOJE TOSBUTHCS MPOOJTIEM NMPUMEHEHHs YTOJIOBHOTO 3aKOHA, a TaKke C MO3MIUU
MOCTPOEHU ST €IMHOI CUCTEMBI BUHBI B YTOJIOBHOM 3aKOHO/ATENIbcTBE. Hen30e:xHO BOBHMKAET BOIPOC:
KaKyl0 TEPMUHOJIOTUIO TIPY OMMCAHUM CO3HAHMS JIMLIOM XapaKTepa COBEpILIaeMbIX UM JIEVCTBUM Clie-
AyeT UCTIONb30BaTh MPU MOCTPOEHUM (hOPMYJT YTOJIOBHO-TTPABOBOM BUHBI, UTOOBI JAHHBIA MPU3HAK
SIBJISITICS OOIIMM KaK ISl yMBIIIJIEHHOM, TaK U ISl HEOCTOPOKHOM (hOPMbI BUHBI?

[pencraBinsieTcs, 4TO yKa3aHHBIX MPOOIEM MOKHO U30ekKaTh, IPUMEHHB B (hOpMyJie BUHBI Tep-
MUH, KOTOPBII Obl YKa3bIBaJI Ha TO, YTO JIMIIO CO3HAET (DAKT HApYyILIEHUSI UM ONpeeSIeHHbIX TPaBUT
noBesieHus1. [Ipy 3ToM He MMeeT 3Ha4YeHM s, 3aKPETUICHbI JIM 3TH MpaBujia 3aKOHOM, JTMOO OHU TIPH-
CYTCTBYIOT JIMIIIb B HOPMaxX MOPAJIA WJIM OObIYasl.

Kaxapiii coBepIaommil npecTyIuieHre, 1aKe eCd OH He OCO3HAEeT OOIIeCTBEHHOM OMaCHOCTH
CBOMX JICWICTBUI, HE CO3HAET MX MPOTUBONPABHOCTH, B JIIOOOM Cllyyae IOHUMAET, YTO €ro JeHCTBUS
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HEraTHBHO OLIEHUBAIOTCS OKPYXKAIOIIMMH, OOIIECTBOM, TOCYJApCTBOM, OH CO3HAET, UTO JeJIaeT UTo-
TO «HEXopolliee», T0, YTO He MPUHSITO AeNaTh, CO3HAET, UYTO €ro JAeHCTBHS HApYIIAIOT ONpe/esieH-
HBIE MTPaBUJIA MMOBEJCHM S, YTO OOJIbINAst YacTh JIIOfIeH He BefieT cedst mogoOHsM oOpazom. Co3HaHMe
JIMIIOM, 4TO ero jeicTBus (Oe3eiicTBIe) HapyLIaloT ONpe/eieHHbIe MpaBuia TIOBEJCHUs, MO CyTH,
MIPE/ICTaBIISIET YHUBEPCATbHYI0 (POPMY/Ty BUHBI B YACTH HEOOXOAMMOCTH YCTAaHOBJICHUSI OCO3HAHUS
MIPECTYITHUKOM XapakTepa coBepllaeMblXx AeWcTBUN. OCO3HAHME JIMLIOM HapyIIEHUs MPaBUII MOBe-
IIEHU MOXET BKJII0YATh B ceOs:

— OCO3HaHHUE OOIIECTBEHHOM OMACHOCTH COBEPIIAEMbIX ICHCTBUI — ITPU COBEPIIIEHUHU MTPECTYTI-
JIGHWH, 3aTpariBaloIMX MHTEPECH MHOKECTBA JIMI (HalpuMep, TeppOPU3M, TUBEPCHUsl, pa3BsI3bIBa-
HUE arpecCUBHOW BOWHBI, TEHOIU]I U JIP.);

— OCO3HAHWE YTOJIOBHOM NMPOTUBONPABHOCTU COBEPIIAEMBIX AEWCTBHI — IPU COBEPIICHUN
SIBHBIX, OOITIEU3BECTHBIX MPECTYIICHUH (HarprmMep, yOUICTBO, N3HACKIIOBAHKE, TPUIMHEHUE Bpeaa
3/10POBBIO U JIP.);

— OCO3HaHME aJMUHUCTPATUBHOM MPOTUBOIIPABHOCTH COBEPLIAEMBIX JIEMCTBUI — MPU COBEP-
LIEHUU IPECTYIUIEHUI, KOTOPBIE COCTOSIT U3 AEUCTBUM, HAPYIIAIOIIUX a/IMUHUCTPATUBHOE 3aKOHO/A-
TEJIbCTBO, U MOCIIEICTBHIMA, PU HACTYTIIEHUH KOTOPBIX JEsTHUE B 11€JI0M IIPU3HAETCS MPECTYIUICHUEM
(HarpuMep, He3aKOHHAs 0X0Ta, HE3aKOHHAsI IOPYOKa JepeBbeB U KYCTAPHUKOB, HAPYIIIEHUE TIPABIIT
JOPOXKHOTO IBMKEHUS M SKCTUTyaTAIlMM TPAHCTIOPTHBIX CPEICTB U JIP.);

— OCO3HAHME JIMIIOM, YTO €ro AEHCTBHS HapylIaloT HOPMBI TPYJOBOTO 3aKOHONATENILCTBA, —
MIPY COBEPIIIEHUH MTPECTYIIEHHIA, KOTOPbIE COCTOSAT U3 IEUCTBUI, HAPYIIAIOIIMX TPYA0BOE 3aKOHO/A-
TEJIbCTBO, U MOCJIEICTBHA, PU HACTYIIIEHUH KOTOPBIX JEsTHHE B 11€JI0M IIPU3HAETCS MPECTYIUICHUEM
(HarrpuMep, HapyLIeHHE TTPABUJI OXPaHBbI TPYAA);

— OCO3HaHME I'PAXAAHCKOW MPOTUBOMPABHOCTH COBEPILIAEMBIX NEUCTBUI — MPH COBEPIICHUN
MPECTYIUIEHUA, KOTOPBIE COCTOAT M3 JEWCTBUM, HApPYIIAIOUIMX IPakJIaHCKOE 3aKOHOAATENbCTBO, U
TMOCJIEICTBH, ITPY HACTYIUICHUU KOTOPBIX I€STHUE B LIEJIOM [TPU3HAETCS IPECTYIUIEHUEM (Harpumep,
HapyIlleHue aBTOPCKUX U CMEXKHBIX MPaB, HAPYILIEHUe U300peTaTesbCKUX U MATeHTHBIX MpaB, He3a-
KOHHOE HCIOJIb30BaHUE TOBAPHOT'O 3HAKA U JIP.);

— OCO3HaHME KOHCTUTYIIMOHHOH MPOTHUBOIPABHOCTH — ITPU COBEPIICHUH MPECTYIUICHUH, Hapy-
IIAIOMIMX KOHCTUTYIIMOHHBIE TIpaBa IPask/laH;

— OCO3HaHME JIMIIOM, YTO €ro JCHCTBUS HAPYIIAOT HOPMbI MOPAJIM — MPHU COBEPILIEHUH Tpe-
CTYIUIEHUI, OCHOBY KOTOPBIX COCTABJISIIOT aMOpaJIbHbIe JeUCTBUS (HalpuMep, pa3BpaTHbIE ISHCTBUS,
nojiMeHa peOeHKa, pasryalieHue TaitHbl YCHIHOBIICHUS U 1IP.);

— OCO3HaHUE JIMIIOM, YTO €ro JeHCTBUS He OHOOPSIOTCS OOIIECTBOM B IIEJIOM, T. €. HapyIIaioT
KaKMe-TO MpaBmia MOBE/ICHUS, — B TEX CIIydasiX, KOrJa BUHOBHBIA HE OCO3HAET MPOTHUBOIPABHOCTH,
OOIIIECTBEHHO!N OIMACHOCTH, aMOPAJILHOCTU CBOWX JEHCTBHIA, HO MOHMMAET, YTO COBEPIAET COIH-
aJIbHO He 0f00psieMble JIeHCTBUS.

[TpuBeneHHbII MepeueHb CoAep/KaHusl OCO3HAHUS JIMIIOM XapaKTepa COBEpIIAeMbIX UM JeH-
cTBuii (Oe3neicTBHsA), OE3yCIOBHO, SIBJISIETCS MPUMEPHBIM M HETOJIHBIM, TaK KaK MOXHO HaWTH U
VIHBIE COCTABJISIONINE, YKJIaIbIBAIOIIUECS B PAMKHU MPEII0KeHHON (pOpMYIibl COZHAHUS JTUIIOM (pakTa,
YTO €ro JeWCTBUS HapyILIAIOT MPAaBUJIA TTOBEICHUS], B 3aBUCMMOCTH OT THIIA COBEPIIAEMOro MpecTyI-
JIEHWSI ¥ YPOBHSI Pa3BUTHsI BAHOBHOTO. DTOT (baKT ¥ CBUIETEIbCTBYET 00 YHHUBEPCATBHOCTH TIPEITIO-
KEHHOI (POPMYJIbl CO3HAHHUS.

Jluo, coBepiaoiee MpecTyruieHne, JOKHO OCO3HaBaTh, YTO COBEpILIAEMbIE UM JIEHCTBUS
(Ge3neiicTBYE ) HAPYIIAIOT MTPABUJIA TIOBEACHHU S, PUHSATHIE OOIIECTBOM B IIEJIOM M OTPaXKEHHBIE B ITpa-
BOBBIX HOpMax, HOpMax MOpPAJIM WM 00bIYasi, TAK KakK JI00ast COLMaIbHAS IPyIIa MOXKET UMETh CBOM
cOOCTBEHHbIE HEMMCaHble MPaBWIIa TMOBEIEHUS, HOPMbI MOpasH, oObyau. [loBeaeHue uia MOXeT
COOTBETCTBOBATH IPABMJIAM TTOBEJEHUS KAKOW-JIMOO0 COIMAIBHON I'PYIITbI, HO TPOTUBOPEUYHTH OOIIe-
MPUHSATHIM MTPABUJIAM TIOBEJICHUSI.
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K umnciy oOmenprHATHIX MPaBUII MOBEAEHH MOXKHO OTHECTH U CTIEIIUANIbHBIE TTPAaBUIIA, IMEI0-
II€ MECTO B OT/IEJIbHBIX IIPOM3BOACTBEHHBIX c(hepax, MOCKOIbKY JaHHbIE ITPABUIIA TAKKE OOOPEHbI
OOIIECTBOM B JIHIIE 3aKOHOJATEJbHBIX OPraHOB MJIM OPTraHOB WCIOJHUTENILHOW BiacTH. IIpu sTom,
€CJIM JIUIIO paboTaeT B OMpeIeieHHON TPOM3BOACTBEHHOM chepe M CO3HAET, YTO CBOUMU JICUCTBU-
SIMU HapyIIaeT CrielMaibHble TPaBIJIa IOBEICHHUsI, peub UIET 00 OCO3HAHUW UM aIMUHUCTPATUBHOM
MIPOTUBOITPABHOCTU CBOMX JIEMCTBUI MM 00 OCO3HAHUM HAPYIIEHWS] UM HOPM TI0 OXpaHe Tpyda u
TeXHUKU Oe30rmacHoCTU. Ecim ke JMI0 He 3HAKOMO CO CIeMaIbHBIMU TIPABIJIAMU TTOBE/ICHUS], TO
MIPY HAPYIIEHUH UM STUX CTIEIMAIBHBIX TPABHJI MOKHO FTOBOPUTH 00 OCO3HAHUK BUHOBHBIM, UTO OH
COBEpINAET COIMATbHO He 0f00pseMble IeHCTBUS (HapyIaeT OOIEeNpPUHSATHIE MPaBUia MOBEICHNS)
700 ero JeWCTBUS MPEICTABISIOT OMACHOCTD IJIs1 OKPYKAIOIIHX.

B 10 e Bpems BKJTIOUEHHUE B JieralbHOe orpe/eseHre (hopM BUHBI TEPMHUHA «OOIIETPUHSTHIE
MpaBWia» HelesiecooOpa3Ho, MOCKOIbKY BCEra MOXKHO MPEJCTaBUTh YKa3aHHOE CJIOBOCOYETAHHUE B
MHOM KOHTEKCTe, HallpuMep, YTBepKAasl, 4To cyryOo crelpaibHble MpaBuia TIOBEJCHUsI He OTHO-
CATCS K OOLIETIPUHSTHIM M PACIIPOCTPAHSIOTCS JIMIIH HA ONPEAEICHHYI0 KaTeropuio Jiuil. OTcyTcTBHe
B 3aKOHE YKa3aHHUs HA OCO3HAHWE BUHOBHBIM HAPYILECHUSI UM MPABUII TIOBEICHU I, TIPUHSITHIX OOI1Ie-
CTBOM B 1IeJIOM, OyJieT KOMIIEHCUPOBATHCS IPYrOil COCTABHOM YacThi0 BUHBI — MPEIBUICHUEM UM
BpEIHBIX MOCJIEICTBUN CBOETO MOBEACHUSI.

[Toatomy popmysty yMBILIUIEHHON BUHBI B YaCTH OCO3HAHUS JIMLIOM XapaKTepa COBEpIIaeMbIX
UM JieficTBUI (0e3/1efICTBIST) MOXHO OBLIIO U3JIOKUTh CIISIYIONUM 00pa3oM: IPECTyIUICHUe MpU3Ha-
€TCs1 COBEPILIEHHBIM C TIPSIMBIM YMBICIIOM, €CJIU JIAII0 OCO3HABAJIO, UTO €ro JIelcTBus (Oe3nencTBue)
HapyUIaloT IPaBUJia TOBE/ICHUS. . .

Paccyxnas o HerpuemsieMoCTH puMeHeHHst (hOPMYJIbI CO3HAHM S JIMIIOM OOIIECTBEHHOM orac-
HOCTH COBEpIIIAeMbIX UM JICHCTBUH (Oe31elCTBUSI), HEOOXOIUMO PACCMOTPETh BOIIPOC O BO3MOXK-
HOCTH MCTIOJIb30BAaHMS TEPMUHA «OOIIECTBEHHASI ONACHOCTb» ISl OMpeesIeH s XapakTepa Mmocie-
ctBuil. OCHOBHBIM pa3rpaHUYeHUEM MPECTYIUICHHUSI OT MHBIX MTPABOHAPYIIEHUN SIBJISIETCS, KaK ObLUIO
YCTQHOBJIEHO BBbIILIE, HE XapaKTep COBEPIIAEMbIX BUHOBHBIM [IEMCTBUIA, a XapaKTep MOCIEACTBUIMA,
HACTYIUBIIMX WM MOTYIIMX HACTYNUTh B pe3yibTaTe JeWCTBUM juua. IIpyu 3ToM BO3MOXHBI /1Ba
BapHaHTa OMUCAHUSI XapaKTepa MOCIeACTBUN ASUCTBUI JIUIIA: TIEPBbI — (hOPMaIbHO-OIpe/Ie/IEHHbI,
BTOPOM — OLICHOYHbII. POPMaIbHO-OTIPEIe/ICHHBI BApUAHT OMMCAHUS TIOCJIEICTBUI IIPU COBEpILIe-
HUHM JIMIIOM TIPECTYIUICHUs CIIeIyeT U3 TIO3UIMU, B COOTBETCTBUU C KOTOPOW TEPMHUH «OOIIECTBEH-
Hasl OTIaCHOCTb» MPEJIJIaraeTcsi 3aMEHUTh TEPMUHOM «IIPOTUBOINPABHOCTh». B 3TOM cityuyae onvicanue
XapakTepa MOC/IeACTBUNA AEUCTBUI JIMLA TIPU COBEPIIEHUH UM IPECTYIUIEHUS] BBINISIIUT KaK «IIpel-
BUJICHUE IPUYMHEHUS BpeJa OXpaHsIeMbIM YTOJIOBHBIM 3aKOHOM MHTepecaM». [Ipu BTopoM BapuaHTe
peyb UEeT O MPEIBUICHUH JIUIIOM OOIIECTBEHHO OIACHBIX IOCIIE/ICTBUI CBOMX JICHCTBU.

Oo1iecTBeHHAsI OMACHOCTH MOCTIE/ICTBUI MOBEICHUSI JIMIIA 3aKJII0YaeTCs B IPUYMHEHUH Bpeaa
OXPaHSIEMbIM YI'OJIOBHBIM 3aKOHOM MHTEpecam, MO3TOMY IpU JOKa3blBAHUM MPAaBOINPUMEHUTEIEM
(akTta, 9TO JUIO TIPEABUIEIIO OOIIECTBEHHO OIMACHBIN XapaKTep CBOUX JICHCTBU, BCeTIa MPHUICTCS
JOKa3blBaTh, YTO OHO MPEIBUAENO, YTO €ro AEUCTBUS NPUUMHWIN WA MOIJIA IPUYMHUTD BPeJl OXpa-
HSIEMBIM YTOJIOBHBIM 3aKOHOM HHTepecaMm. TakuM o0pa3oM, OOIIECTBEHHO OMACHbIE MOCIEACTBUS
MOBEICHUSI BCerzia MPUUYMHAIOT BPEd OXPaHSIEMbIM YrOJIOBHBIM 3aKOHOM MHTepecaM. A Bcernaa Jiv
MPUYMHEHUE Bpea OXPaHsIEeMbIM yYrOJOBHBIM 3aKOHOM MHTEpECaM CBUIETEbCTBYET 00 OOIIeCTBEH-
HOW OIMAaCHOCTU TMOCJeACTBUN aeicTBuii yvua? [Ipencrapisercs, 4To Ha JaHHBIA BOIPOC CJIETyeT
OTBETUTh OTPULIATENIHHO.

OxpaHsieMble yroJIOBHBIM 3aKOHOM MHTEpECHl MPEACTABISIOT COOOM HE YTO MHOE, KaK pas-
JIMYHbIE BUIB OOBEKTA MPECTYIUIEHHs, T. €. ONpe/eeHHble OOIECTBEHHbIE OTHOIIEHHUS, OXpaHsi-
eMble YTOJIOBHBIM 3aKOHOM, OOIIMI NepeueHb KOTOphIX m3jiokeH B cT. 2 YK P®. [lo npusHaky
BUJIOBOTO (IpynmoBoro) oObekTa moctpoensl raBbl Ocodennort yactu YK P®. Hepeako B YK
P® MOXHO BCTPETUTH MPECTYIUICHUS, UMEIOIINE CYTyOO «JIMYHBII» XapaKTep, KOrja roBOPUTCS
00 OOIIECTBEHHO OMACHBIX MOCIEICTBHSIX, T. €. O HApYIIEHUH OOIIECTBEHHBIX NHTEPECOB TOBOPUTD
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MOYHO C OOJTBIIION HATsIKKOW. He crydaiiHO yrooBHOE J1e10 0 (paKTy COBEpIICHU I HEKOTOPBIX Ipe-
CTYIUICHU MTPOTUB JIMYHOCTH MOXET ObITh BO30YXKAEHO UCKIIIOUUTEIIHHO IO 3asIBJICHUIO TIOTEPIIeB-
IIIeT0 U IO ero e 3asIBJICHHUI0 MOXeT ObITh MpeKpaiieHo (modou, ockoponenue). [loatomy monoOHbIe
MPECTYIUIEHHs HE BJIEKYT 32 COOO0M OOIIECTBEHHO OMACHBIX MOCIEACTBUM, HO B TO K€ BpeMs Hapy-
I1AI0T UTHTEPECHI, OXPAHSIEMBbIE YTOJIOBHBIM 3aKOHOM.

Paccyxnas o nmpeaBuaeHuy JIMIOM, YTO €ro JAENCTBUS MPUYMHSIOT WIA MOTYT NPUYMHUTH
Bpe[l OXPaHsIEMBIM YTOJIOBHBIM 3aKOHOM MHTEpPECaM, CIIEAYET OCTAHOBUTHCS Ha BOIIPOCE O XapaKTepe
TaKkoro Bpeza. Bpen, HacTyNuBIINI B pe3yJIbTaTe COBEPLLUEHHU S JIMIIOM IIPECTYIUIEHUS], JEJTUTCS Ha /1Ba
Bujia. [lepBoiii — MaTepuaibHbI Bpel, KOrjaa ASHCTBHS MPECTYITHUKA BIEKYT 32 COOOU «BHIMMBbIE»
M3MEeHEeHHsI B OOBEKTUBHOM AENCTBUTENILHOCTU (CMEPTh, IPMUYMHEHHE BPe/ia 30POBbI0, MaTepUallb-
HBII ymiep0 u T. 1.). Takas pa3HOBUIHOCTh BpeAa SIBISIETCS HEOTHEMJIEMBIM IPU3HAKOM TPECTYII-
JIEHU# C MaTepualIbHbIMUA cocTaBaMy. BTopoil Bu Bpena, NIpUUYMHSIEMbII TPECTYITHUKOM, KacaeTcs
HapyIIeHUsI UM OOLIECTBEHHBIX OTHOIIEHHUI — HEKON B3aMMOCBSI3U MEK/1y JTIOJbMH, YPETYJIUpOBaH-
HOW HOpMaMH IpaBa, B HallleM cy4ae — yrosoBHoro. Ciegyer OTMETUTh, YTO IPU COBEPILEHUU
mo0oro npectymieHus (¢ popMasibHBIM JIMOO MaTepraIbHBIM COCTABOM) BCETr/ia MPUUYMHSIETCS BPe/
OOBEKTY MpPEeCTyIIEHHUs] — OOIECTBEHHBIM OTHOIIEHUSIM B OINpeeeHHOH cdepe, MHaUYe roBops,
OXPaHSIEMbIM YTOJIOBHBIM 3aKOHOM HMHTepecaM. MartepuasibHOro ke (BUIMMOIO) Bpea MOXET U He
OBbITh. TO OOCTOATENHCTBO M OOYCIIOBJIMBAET CYIIECTBOBAHKE B YTOJIOBHOM IpaBe MPECTYIUICHUH ¢
MaTepuaJbHBIMUA ¥ (DOPMaJIBHBIMU COCTaBaMu. [IJ1s1 TOro 4ToObl HAWTH YHUBEPCAIBHYIO, T. €. TIO[-
XOIAUIYIO K MPECTYIJIEHUsIM KaK C MaTepUasIbHbIMU, TaK U C (pOPMaJIbHBIMU COCTaBaMu, (pOpMYITy
BUHBI, HEOOXOMMO MPUHSATh BO BHUMaHUE BTOPOH BUJ Bpe/a, KOTOPbIA MMEET MECTO TpU COBEp-
IIEHUH JTIO00T0 MpecTyrieHus. Takoi Moaxo/ MO3BOJIUT MPU3HATD, YTO NPECTYIUICHUS ¢ (hopMalTb-
HBIMHM COCTaBaMU MOTYT COBEPILATHCS KAaK C MPSMbIM, TaK U C KOCBEHHBIM YMBICIIOM. DTO MO3BOJIUT
n30eKaTh MHOTOYMCIIEHHBIX JAUCKYCCHI O CYOBEKTUBHOM CTOPOHE MPECTYIUIEHUI ¢ (DOpMaIbHBIMU
cocraBamu.*!

Oco3Hanue au1oMm (akrta, 4To ero AeWCTBUS HapyLIAOT OIpeesIeHHbIE paBula NOBEAECHUS,
SIBJISIETCSL OHUM M3 00s13aTeJIbHBIX JIEMEHTOB YMBIILIEHHON (popMbl BUHBI. [IOCKOJIBKY B HACTOSI-
IEM MCCIIEIOBAHUM TTPEJIaraeTcsi 0TKa3arbesl OT (popMyIMpOBaHUsI BOJIEBOIO MOMEHTA BUHBI, JIeJie-
HHE YMBICJIa Ha TIPSIMOW M KOCBEHHBI CJIEAyeT MPOM3BOAUTD IO BTOPOMY OOSI3aTEIBHOMY JIEMEHTY
YMBILUIEHHO!N (POPMBI BUHBI — 10 CTENIEHU NTPEABUICHNS JIMLIOM MTOCIIEACTBUI CBOUX JEUCTBUM.

[Ipexnae Bcero HEOOXOAUMO OTMETUTD, UTO B JieiicTBylomeM YK P® 3akonomatens mpearpu-
HSUJT TIOTIBITKY PACKPHITh CTETICHb MTPEIBUACHHU S JIMIIOM TTOCTIEACTBUN CBOMX JIeHCcTBUM (Oe31eiCTBIS),
BKJIIOYMB B ITOHSATHE YMBIIUIEHHOW (DOPMbI BUHBI TIPEIBUICHUE JIUIIOM HEM30EKHOCTU UM BO3MOK-
HOCTH HACTYIUIEHUS JaHHBIX NoceACTBUNA. OJTHAKO COUeTaHNE HOBBIX KPUTEPUEB ONIPE/IEICHUS CTe-
MIEHU MPEIBUACHUS JIMIIOM MOCIEACTBUI CBOMX JEUCTBUNA U TPAJMLMOHHBIX, COCTABIAIONIMX BOJIE-
BOIl MOMEHT BHHBI, KDUTEPUEB HEJIb3$1 IIPU3HATD YIAUHBIM.

Ucxons uz conepxanus ct. 25 YK PO, MokHO cienath BBIBOJ, YTO MPH MPSMOM yYMBICTIE JIULIO
TIPY KeJTAaHUH HACTYTUICHUSI OTpeIe/IeHHBIX TIOCISACTBUIA MOKET MTPEABUAETh KaK HEM30EKHOCTD, TAK
¥ BO3MOXHOCTb X HACTyIUIeHHsI. TakuM 0Opa3oM, BOZMOXHBI [1B€ (hOPMYJIbI TPSIMOTO YMBbICIIA:

1) nu1o NpeaBUANT HeN30EeKHOCTh HACTYTUICHUSI TIOCTIEICTBUI CBOMX JISMCTBUM U jKeJlaeT UX
HACTYIUICHUS;

2) 1MUO NpeABUAUT BO3MOXKHOCTb HACTYIUIEHUS MOCJEICTBUI CBOMX AEWUCTBUM U KeJlaeT UX
HACTYIUICHUSI.

Crnenyer OTMETHUTD, YTO B TEOPUH YTOJIOBHOT'O ITpaBa HET €AMHCTBA MHEHUH IO BOIIPOCY O TOM,
CYILIECTBYET JIM ITPU IIPSIMOM YMBICJIE TOJIBKO JIUIIIb HEN30€KHOCTD IIPE/IBUICHUS JIMLIOM MOCIIeICTBHIA

4 om, § 1 miaBel [ HacToster paGoTHL.
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CBOMX JIEICTBUM, JTUOO HAPSITY C HEM30OEKHOCTHIO MOKET UMETh MECTO M BO3MOKHOCTh TaKOTO TIPe/I-
BUAEHUA.*?

Jlns1 ompenieNieHns YKa3aHHBIX Pa3HOBUIHOCTEN MPSIMOTO YMBICTIA MPEkK/ie BCEro HEOOXOIUMO
YSICHUTD CYIIHOCTb TEPMUHOB «HEU30EKHOCTh» U «BO3MOKHOCTB», PACKPBITh, UYTO O3HAYACT XKeJIaHUE
HACTYTUIGHUS TIOCJIE/ICTBUIA.

C TOUYKM 3peHHUs] STUMOJIOTUHU, HeU30eKHOCTh — ITO TO, Yer0 HEBO3MOXKHO M30ETHYTh, UTO
HEJTb3s MPEIOTBPATUTh. ** BO3MOKHOCTH — 3TO TO, YTO MOXKET MPOU3OUTH; TO, UTO JIOITYCKAETCSI; CPe/I-
CTBO, yCJIOBUE, OOCTOSITEIbCTBO, HEOOXOIMMOE /ISl OCYIIIECTBIICHU s Yero-Huoyp. 4 JKenanue B rncu-
XOJIOTUM O3HAYaeT OTpakaloliee MoTpeOHOCTh MepekrBaHue, TIepellie/liee B ISHCTBEHHYIO MbICIb
0 BO3MOKHOCTH 4eM-JTMO0 00J1ajaTh WM YTO-JTUOO OCYIIECTBUTH. JKelaHue 0060CcTpsieT OCO3HAHKE
1iesu Oyymiero IeMCTBUS U TIOCTPOEHUS ero IiaHa. JKenaHue XapakTepusyeTrcsl TOCTATOYHO OTYeT-
JIMBOW OCO3HAHHOCTBIO IOTPEeOHOCTH.

CrnenoBartesibHO, KeJIaHWE JIMIIa HACTYIJICHUs KOHKPETHBIX TOCIEACTBUN CBOUX JIEHUCTBUIA
O3HaYaeT, Mpeskjie BCEro, OCO3HAHWE UM KOHKPETHOM IIeJIM MOBeJeHUs. B Teopuu ke yroJoBHOTO
MpaBa v MPAKTUKE ero MPUMEHEHUsI TIOJ1 KeJIaHUEM JIMIIA HACTYTUICHUSI OTIPE/ICIICHHBIX TIOC/IE/ICTBUIA
(bakTHUECKM IOHMMAETCs TIpe/IBUACHUE UM Hen30e)KHOCTH VX HACTYIUIEHUS B CUJTY TOTO, UTO BUHOB-
HBIT COBepIIIaeT BCe, 10 ero MHEHUI0, HeOOXOIMMbIE eUCTBUS 1)1l HACTYTUICHHS] KOHKPETHBIX JKeJla-
eMbIX MM TocnecTBUil. He ciydaiiHo, HampuMep, Ipy pa3rpaHUYeHUH YOMICTBA W TIPUYMHEHUS
TSDKKOTO Bpefia 3/I0POBBIO, TIOBJIEKIIIETO TI0 HEOCTOPOKHOCTH CMEPTh TIOTEpPIIeBIIero, a Takke pas-
IPaHUYEHNH TIOKYIIIeHUs1 Ha YOUICTBO U MpUYMHEHUs Bpena 310poBbio [Tnenym BepxosHoro Cyna
Poccuiickoii denepaiu npeiaracT yIuThiBaTh, B YaCTHOCTH, CIIOCOO W OpyOHe MPECTYyIUICHUS,
KOJIMYECTBO, XapaKTep 1 JIOKAJTM3ALIMIO TeJIECHBIX MOBPEKICHUI. *® VUeT yka3aHHbIX 0OCTOSITENILCTB
MO3BOJISICT YCTAHOBUTDH OTHIO/b HE OCO3HAHWKE MTPECTYITHUKOM OIpeie/IeHHON IOTPEeOHOCTH, JieKalen
B OCHOBE €T0 JIeHCTBUI, 2 COZHAHKE UM TOTO, YTO COBEpIIIaeMbIE ICHCTBUS TOJKHBI ITOBJIEUb 32 COOOM
CMepTh TIOTEpIeBIIero, T. €. CO3HAHWe JOCTAaTOYHOCTH COBEPINAEMBIX NEUCTBUI JJIsI HACTYIUICHUS
KOHKPETHOT'O MOCJIeJICTBUS, YTO O3HAYAET MpeIBUACHUE JTUIIOM HEN30eKHOCTH ero HaCTYIIICHUSI.

Takum 00pa3oMm, ¢ TOUKH 3peHUsI JSUCTBYIOIIEH YTOJIOBHO-TTPABOBOI TEOPUH KeJIaHUe HACTYTI-
JIeHU ST OTIpe/IeIeHHBIX MMOCIIeACTBUI UICHTUIHO TTPEABUICHUIO HeN30eKHOCTH HACTYTUICHHUS JTAHHBIX
nocyezicTBrid. [ToaToMy eciu yOpaTh 13 (hopMYyJIbl BUHBI BOJIEBYIO COCTABJISIONTYIO TIPSIMOTO YMBICTIA,
TO HUYETrO He U3MEHUTCS, a MHCTUTYT BUHBI CTAHET OoJiee TIOHATHBIM, TaK Kak Oy/lIeT UMEeTh YETKYIO
CHCTEMY TIOCTPOCHHUS.

APpryMeHT, corjiacHO KOTOpOMY IIPECTYITHUK BCETria MOXKET COCIAThCS Ha TO, UTO PE3YyNIbTaT ero
NeWCTBUI He MPEJCTaBIISIICS eMy HeM30eKHBIM, a TOJbKO BEPOSTHBIM, MOKHO OTOPOCHUTD, TaK Kak
peyb B JaHHOM ciIydae ujeT He 00 OOBbEKTUBHOW OIEHKE OOCTOSITENILCTB COBEPLIEHHOTO MPECTYII-
JIeHUsI, a O MOTUBUPOBKE, T. €. TIOIBITKE JIMIIa OObSCHUTL CBOM JICHCTBUS, BHICTABUB ceOs1 B Oosiee
BBITOJTHOM CBETE, M TEM CaMbIM U30eKaTh 3aCTy’KeHHON OTBeTCTBeHHOCTH. KpoMme Toro, He cieayer
OTOpAachIBaTh M 3[PaBbIil CMBIC] B OIIEHKE OOIIEN3BECTHBIX Belel. Eciu uIio, CTONKHYBIIee oTep-
nieBirero ¢ 20-ro 3Taxa, yTBepKIaeT, 4To He TpeIBUIEIIO HeM30eKHOCTU ero CMEpPTH, TO TMOO OHO
JIYKaBUT, TUOO CTpagaeT pacCTPOWCTBOM TICUXHMKH, YTO He TIO3BOJISIET €My aIeKBaTHO OIIeHUBATh
CBOM JIEUCTBUS.

2 Cwm, Hanpumep: Jazeaw I1. C., Komos J. I1. Yka3. cou. C. 95-108; Kysneyosa H. @. OTBETCTBEHHOCTD 3a MPUTOTOBJIEHUE K
MIPECTYIUICHHIO ¥ TTOKYIIIEHNe Ha MPecTyIUIeHHE M0 COBETCKOMY yroioBHOMY mpaBy. M., 1958. C. 137; Aemuodos FO. A. Ymbicen u ero
BUJIBI TIO COBETCKOMY YTOJIOBHOMY ITpaBy: ABTOped. OuC... KaH[. Iopull. HayK. M., 1964; Maxaweuau B. I'. BoneBoi 1 MHTEIUIEKTY-
aJIBHBIN 31eMeHTH yMbIcina // CoB. roc-Bo u mpaBo. 1966. Ne 7. C. 107; Ymesckuii b. C. Yka3. cou. C. 202-203; Kypc coeTrckoro
yronosHoro npasa. (Yacts O6mas). T. 1. JI., 1968. C. 419-420.

433 Cm.: Oarcezo6 C. H., lllseoosa H. IO. Yka3z. cou. C. 406.
* Tam xe. C. 92.
4 Meuxonorus: CroBaps / Ilon o6, pen. A. B. Ierposckoro, M. I'. SIpomeBckoro. 2-e u3n., ucnp. u gomn. M., 1990. C. 115.

%0 cyzne6HOM npakTuKe 1o aeaam o6 youiictse (cr. 105 YK P®) cm.: ITocraHosnenue [Tnenyma Bepxosroro Cyna Poccuiickoit
®enepaunn ot 27 suBaps 1999 r. Ne 1 // Bromerens BepxosHoro Cyna P®. 1999. Ne 3.
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Hewns0e:xHOCTh HACTYTUIGHUSI TTOCIIE/ICTBUI O3HAYAET, YTO B pe3yJibTaTe COBEPILIECHUS OIpe/ie-
JIEHHBIX JICHCTBUIA MPU OOBIYHBIX YCIOBUSIX HACTYMAET KOHKPETHOE MOCeACTBHE (JIMOO HECKOJIBKO
TOCJIE/ICTBUI B QJIbTEPHATHBE), SIBJISIOIIEECS 3aKOHOMEPHBIM UTOTOM 3TUX JIeHCTBU. B TO %e Bpems
MMEIOT MECTO CHTYalluH, KOr[a, HarmpuMep, OoJblasi 103a sia B CHIIy OCOOSGHHOCTEH OpraHu3ma
MOTEPIEBLIETO HE OKa3bIBAET OKMUAAEMOI0 MPECTYITHUKOM JEWCTBHUS, a 3TO CBUJETENILCTBYET JIUIIIb
O COBEpIIEHHOM TMOKYIIEHUU Ha YOMICTBO, HO HE O TOM, YTO B JJAHHOW CUTYAIIUH JIMLIO TPEIBUIUT
JIMIIb BOZMOKHOCTb HACTYIUICHUSI CMEPTH, MHAYE €ro JeUCTBUS ClIeJOBANIO Obl KBATU(PUIIUPOBATH 110
(pakTHUECKM HACTYNUBIIMM MOCIEACTBUAM KaK IPUYMHEHHUE BpeJa 3/10pOBbIO.

WutepecHslil mpumep MpUBOAMT B cBoeM HcciienoBanuu A. H. TpaiinuH, Korja ¢ 1essio youii-
CTBA OJHOTO M3 padOYMX, PEMOHTHPYIOIIMX 3/IaHME HA YPOBHE AEBATOTO 3TaXa, MPECTYMHUK MOfIpe-
3aeT KaHaT KaOWHbI, B KOTOPOW TOMHMO HEro HAXOUTCS elrle OAuH padounil. B pe3ysbTaTte HacTymaer
rudes 0ooux.*” CoBepIIeHHO BEpHO B JIAaHHOM ClTy4yae yTBEpik/IeHHe, YTO MPECTYIMTHUK AeHCTBOBAI
C MIPSIMBIM YMBICIIOM Ha YOWHCTBO JBYX JIMII, TaK Kak MpeaBHe] Hen30eKHOCTh HACTYIUICHUS UX
CMEepTH. XOTsI BUHOBHBIN YTBEPKAAET, YTO XKeJlasl yOUTh OIHOro padovero, a CMepTh BTOPOTO JIMIIIb
JomycKajl, (pOpMaJIbHO 3TO CBUJETENILCTBYET, YTO yKa3aHHOE MPECTYIUIEHUE B OTHOIIEHUU OAHOTO
paboyero coBepiIagoch C MPSIMbIM YMBICIIOM, & B OTHOLIEHUH JPYTOro — ¢ KOCBEHHBIM. OJHAKO TaKOi
TMIOJIXO/ K OLIEHKE JEHCTBUI MPECTYNHUKA MPEJCTaBIsSETCs HEBEPHBIM, TIOCKOJIbKY, €Cii Obl pado-
YMM B pe3yJibTaTe MojApe3aHusl KaHaTa M0 CYaCTIIMBOM CITy4aillHOCTH ObUT IPHYUHEH Bpe]] 3I0POBbIO,
TO JAEHCTBHSI BAHOBHOTO MBI JIOJKHBI ObLTM KBTU(DUIIMPOBATH KaK MOKYIIIEHHE Ha YOUNCTBO U KakK
MPUYMHEHUE Bpeia 3[J0POBbIO MO (haKTUYECKU HACTYIMBIIMM TMOCNIEICTBUSAM, YTO HE OTPAXaslo Obl
OIACHOCTH COBEPIIEHHOIO MPECTYILIEHU .

[TonBons wTOr, MOXHO yTBEpXJaTh, YTO BKJIIOYEHHE 3aKOHOAATENEM B (popMyiy MHpsSMOTro
YMBbIC/IA IPEABUICHHUS JIMLIOM BO3MOKHOCTU HACTYIUIEHUS MOC/IEACTBUIA CBOMX JIECTBUI IPOTUBO-
PEUMT CYIIECTBY €ro BOJIEBOIO MOMEHTA — KeJIaHWs HACTYIUIEHUs MOCIEICTBUM, TaK KaK BO3MOX-
HOCTb — 3TO TO, UTO JIOIYCKAeTCsl, HO HE KeIaeTcs.

[IpensuneHre BO3MOXKHOCTM HACTYIUIEHHMS IMOCIEACTBUIA CBOMX JAEHCTBUI NPU KOCBEHHOM
yMBIC/IE, KaK creiyeT U3 aucnos3uiuu 4. 3 cr. 25 VK P®, cootHocuTCs 3akoHOMATENneM ¢ CO3Ha-
TEJIbHBIM JIOMYIIEHUEM JIMIIOM STHX TMOCIEACTBUN MO0 ¢ Oe3pa3rMyHbIM K HUM OTHOIIeHneM. Kak
yXke YKa3blBaJIOCh, BO3MOXHOCTh — 3TO TO, YTO AOIMycKaercs. TakuMm oOpa3oM, ecid JIMLO Tpe[-
BUAUT BO3MOXKHOCTb HACTYILJICHUsI BPEIHBIX MOCJIEICTBUN CBOMX AEWCTBUM, TO OHO TEM CaMbIM
JOIyCKAaeT 3T TNOCHeACTBUs. B ommume oT mpeaBuaeHus HeM30eKHOCTU HACTYIUICHUS TOCIe[-
CTBUH, KOT/Ia JIMLIO CO3HAET I0CTATOYHOCTh COBEPIIAEMbIX JEUCTBUM [Is1 HACTYIIJIEHUSI KOHKPETHOTO
TMOCJIE/ICTBU S, TIPY MIPEABUICHUN BO3ZMOKHOCTU HACTYIUIEHUS MOCIEACTBUM JIMIO MPEABUIUT JIUIIIb
a0CTPaKTHYI0O BO3MOXXHOCTb HACTYIUICHMsI KaKOro-J1mO0 MOCIAEACTBUS B albTEpPHATUBE C JAPYTMMU
MOTYIIMMHU HACTYIIUTD MOCIEACTBUAMU. B 1ies1b oBeieH! J11MLia B 3TOM CIy4ae He BKJIOYEHO KOH-
KpPETHOE NOCIIe/ICTBUE (Psii KOHKPETHBIX MOCJEICTBUI B ajibTepHaTUBE) ero neiicteuil. Llenb nosene-
HUST HOCUT aOCTpakTHBIN Xapaktep. [1o cymecTBy, py NpeIBUICHUH JUIIOM BO3MOKHOCTH HACTYII-
JIeHUs1 TIOCTIEACTBUI CBOMX JENCTBUI HEBO3MOKHO Ha3BaThb €r0 YMbICET KaK ONpe/esIeHHbIH, Py
KOTOPOM BUHOBHBII IPEIBUANUT KOHKPETHOE NocneicTBre. KOCBEHHBII yMbIcen BCerga XapakTepH-
3yercst MO0 aJbTePHATUBHOCTBHIO BOZMOXKHBIX TIOCIIEACTBUM, TMOO MX HEOIPEIEIEHHOCTHIO.

BespasznuuHoe oTHOIIEHHE JIMLIA K MTOCIEACTBUAM CBOMX JIEHCTBUI, BKIIOUEHHOE 3aKOHO/aTe-
7eM B (OpMyJy KOCBEHHOTO YMBIC/IA, HOCUT MHOW OTTEHOK XapaKTEPUCTUKU CYOBEKTHBHBIX IMPO-
IECCOB, MPOTEKAIIUX B €ro CO3HaHUM. Tak, STUMOIOTMYECKOe 3HAYEHHE CIIOBa «Oe3pa3IuYHbIN»
orpezieNisieTcs Kak paBHOMYIIHBIN, O€3y4YacTHBIN JTMOO0 HE MMEIOIIUI CYIECTBEHHOTO 3HAYEHM S, He
MIPE/ICTABIISIONIHIA CYIIECTBEHHOTO MHTepeca.*® OTcioa XxapakTepruCTUKA OTHOIISHU S JIUIIA K TTOCTIe/I-

47 Tpaiinun A. H. Obmee ydeHue o cocraBe npecryrenus. M., 1957. C. 201.

48 Om.: Oicezo6 C. HU., lllseoosa H. IO. Yxa3. cou. C. 42.
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CTBUSIM CBOUX JIEUCTBUH KaK 0€3pa3IMIHOrO CKOpee OTpakaeT SMOIIMOHATIBHOE COCTOSIHUAE TICUXUKU
CyOBEKTa, HO HE ero BOJIO.

Be3pasznuuHoe, paBHOAYIIIHOE OTHOIIIEHUE K TIOC/IEICTBUSIM CBOMX JICHICTBUI MOXKET ObITh Kak
npu KCJIaHUH JIMIOM HUX HACTYIIJICHHUA (OCO6GHHO ABHO 9TO MNPOABJIACTCA IPHU AJIbTCPHATUBHOM
yMBICJIE, KOT/Ia JIsl BAHOBHOTO HE MIPE/ICTaBIISIET CYIIECTBEHHOIO MHTEpeca, Kakoe MMEHHO U3 kKeJla-
€MBbIX HOCH@IICTBI/Iﬁ HaCTYHI/IT), TaK ¥ IIpy JONNYIICHWUHA JIMIIOM BO3MOKHOCTHU HACTYIUVICHUA TTOCJICT-
ctBuil. PakTHUECKH Oe3pa3IMUHOe OTHOIIEHHE JIMIA K TIOCTEACTBUSIM CBOMX JIEHCTBHUIA XapaKTepH-
3yeT B KaKOW-TO Mepe CTEMNeHb KeJIaHUsl WK JIONMYIIeHus STUX nocieactsuil. CiaenoBaresibHO, Kak
IIPU TIPSIMOM, TaK M IMPU KOCBEHHOM yYMBIC/IE BO3MOKHO YCMOTPETh Oe3pa3TuIHOe OTHOIIIEHUE JIUIIA
K TIOCJIC/ICTBUSIM CBOETO IOBEJICHUSI,  3HAYUT, Oe3pa3TNIHOE OTHOIIICHHE K TIOCJIE/ICTBUSIM HE MOXKET
CIIYXUTb €AUHCTBEHHBIM KPUTEPUEM IS pasrpaHUYEHNA IIPAMOIO ¥ KOCBEHHOI'O YMBICIIA.

Takum 06pa3oM, MOXKHO C/IeJIaTh CJIETyIONINe BHIBOJIBI:

— BKJIIOUEHHUE B (DOPMYJTY YMBICIA CO3HAHM S JTUTIOM OOIIECTBEHHOM OMTACHOCTU CBOUX JCUCTBUIA
HEYJauyHO C TOYKU 3PEHUS] CUCTEMHOCTH TIOCTPOEHUSI MHCTUTYTAa BUHBI, O0Jiee 11eleCO00pa3HO rOBO-
PHTH O CO3HAHWH JIUIIOM, UTO €ro JIeHcTBUS (Oe3/IefiCTBIE) HAPYIIAOT OIpe/Ie/ICHHbIE TTPaBUJIa MOBE-
JIeHUS

— (hopmyity «TIIpeABUIEIIO HACTYTIJICHUE OOIIECTBEHHO OMACHBIX TIOCIIE/ICTBUI» 11e7IecO00pa3HO
3aMEHUTh Ha «IPEABU/IEIO0 MPUUMHEHHE BpeJa OXPaHsIEMbIM YTOJIOBHBIM 3aKOHOM UHTEpPECaM», 4TO
TMO3BOJIUT YHU(HUIIMPOBATH MOAXOAbI K ONpPEAeIeHUI0 CYOBEKTUBHON CTOPOHBI B MPECTYIIEHUSX C
MaTepUaIbHBIMU U (DOPMAJIbHBIMU COCTaBAMU;

— C OfIHOW CTOPOHBI, NPEABUIEHNE BO3MOKHOCTY HACTYIUIEHUS MOCIEACTBUNA NP MPSMOM
YMBICJIE HE COBIIQ/Ia€T MO COMAEPKAHUIO C JKEJAHUEeM MX HACTYIUIEHUSI; C JPYror — keJlaHue HACTYTII-
JIEHUA HOCJIGIICTBI/Iﬁ HUJCHTUYHO 110 CBOEMY COACPKAHHIO MPEABUICHUIO HeI/I36e)KHOCTI/I HX HACTYyII-
JICHUS;

— JIOMyIIeHUe MOCIeACTBUI MPYU KOCBEHHOM YMBICJIE TIOJIHOCTBIO COBMAAET MO COAEPKAHUIO C
MpeBUICHIEM BO3MOKHOCTU MX HACTYIIIGHUST; B TO JKe BpeMsl Oe3pa3IMuHOe OTHOIIEHHE K ITOCTIe -
CTBUAM MOXKET UMETb MECTO KakK ITpU MPEABUACHUN H€I/IB6€)KHOCTI/I HX HACTYIUJICHHWA, TaK U IIPU ITPE-
BUJICHUU JINIIOM TaKOU BO3MOKHOCTHU.

VYuureiBas crienanHbie BIBO/IBI, Tipeiaraercs cr. 25 YK PO uznoxuts B cieayomiei peaak-
005158

Crarba 25. IIpecTynieHnne, coBepuieHHOE YMBIIIJIEHHO

1. [pecryruieHreM, COBEpPIIIEHHBIM YMBIIUIEHHO, TIPU3HACTCS JEsTHUE, COBEPIIEHHOE C Tpsi-
MBIM MJIM KOCBEHHBIM YMBICIIOM.

2. [pectyruieHre MPU3HAETCSI COBEPIIEHHBIM C ITPSIMBIM YMBICTIOM, €CJTH JILIO OCO3HABAJIO, UTO
ero aercTBus (Oe3/1efiCTBUE) HAPYIIIAIOT TIPaBUJIA TIOBE/ICHH S, U TIPEIBHUIEIIO HEM30EKHOCTh TIPUIH-
HEHUs Bpe/la OXpaHsieMbIM HacTosmuM Koaekcom mpaBam v MHTEpecaMm.

3. [IpecryrieHre NPU3HAECTCS COBEPIIIEHHBIM C KOCBEHHBIM YMBICIIOM, €CJTH JIUIIO OCO3HABAJIO,
YTO ero JercTBus (Oe3/1eiicTBYE) HapyIIAIOT MPaBWIIa MOBEACHHUS, ¥ TIPE/IBU/IENIO BO3MOKHOCTD TIPH-
YMHEHUs BpeJa OXpaHsIeMbIM HacTosmyM KonekcoM nmpaBaM U MHTEpecaM.
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§ 3. IIpo6.1eMbI 3aK0OHOAATEJIHLHOM
perjiaMeHTaInun HeOCTOPOKHON (hOpMBbI BUHBI

OcHOBHbIE Pa3/IM4Ms HEOCTOPOKHOM U YMBIIUIEHHOW (POPM BHHBI, UCXOASl U3 UX 3aKOHOJA-
TeJIbHOTO onucanusi (cT. 25, 26 YK P®), cBoasTcs K crneayonemy:

1) npu HEOCTOPOKHOI (pOpME BUHBI B BUJIE JIETKOMBICIIUS JIULIO:

— He OCO3HAeT XapaKTepa CBOMX JISHCTBUI (Oe3/1eicTBIA);

— He JKeJaeT, He IOMyCKaeT HACTYIUIEHH S OOIIECTBEHHO OIACHBIX MOCICICTBHIIA CBOUX JCUCTBUIA
(Ge3neiicTBUS), HO, IPEABUASI BOBMOXHOCTb MX HACTYIUICHHSI, CAMOHAIESTHHO 0e3 TOCTAaTOYHBIX K
TOMY OCHOBaHMI1 paCCUUTBHIBAET Ha MPEJOTBPALIEHUE ITUX MOCJEICTBUN;

2) Ipy HEOCTOPOXXHOM (pOpME BHHBI B BUIe HEOPEKHOCTH JIUILIO:

— HE OCO3HAeT XapakTepa CBOWX JICHCTBUU (Oe31eiCTBHS) U HE TIPESABUIUT BO3MOKHOCTH UX
HACTYIUICHUSI, XOTSI MPU HEOOXOAMMON BHUMATETBLHOCTU U TPEYCMOTPUTEILHOCTH JOJKHO OBbLIIO U
MOIJIO TIPEABUIETH ITH MOCJIEICTBUS;

— Kakoe-JIM0O OTHOIIIEHHE JIUIIA K XapaKTepy CBOMX JIEHCTBUI (Oe31eHCTBHSA) U K BO3MOKHBIM
TMOCJIECTBHAM MOJTHOCTBIO OTCYTCTBYeT.*

[Tpesx e Bcero oOparmaoT Ha ce0s1 BHUMaHUE HEKOTOpble HeOECCIIOpHbIe MOMEHTHI B 3aKOHO-
JaTeIbHOM OIpee/ieHU HEOCTOPOKHOUM (popMbl BUHBL. Tak, MpH JIETKOMBICIUH JIUIO TPEIBUAUT
BO3MOXHOCTh HACTYILJICHHs OOIIECTBEHHO OIACHBIX TIOC/IE/ICTBUN CBOMX JEUCTBHN (Oe31eCTBUS),
HO TIPY TOM HE CO3HAeT XapakTepa CBouX JeicTBuil (Oe3neiicTBrsi). Mexay Tem, Kak yxe oTMeva-
JI0Ch, OCO3HAHUE JIUIIOM OOIIECTBEHHOM OMACHOCTH COBEPINAEMBIX UM JAeHCTBHI (Oe3/1eiCTBYS) pH
YMBICJIE B TEOPUU YTOJIOBHOTI'O IpaBa, Kak MPaBUIIO, paCKpbIBaeTCs Yepe3 MpeIBUAECHUE JULIOM BO3-
MOXXHOCTY TIPHYMHEHHSI Bpeja OXPaHSEMBbIM YTOJIOBHBIM 3aKOHOM OOIIIECTBEHHBIM OTHOIIEHHUAM *° 1
MO0 BBHICTYIAET IEMEHTOM IPEABUICHUS BPEAHBIX MOCIEICTBUNA AESHUS, JTMOO MOJTHOCTBIO C HUM
oToxaecTBisiercs. Takasi mo3uLuMs MpeacTaBseTcs: abCOMOTHO 0OOCHOBAHHOM € MO3MIIMK TICUXOJIO-
'Y TIOBEJICHUSI: €CJTH JIUIIO, COBEpIas Kakue-I1u00 NeCTBUS, MPEABUANT UX BPEAHBIE MOCIICACTBHUS,
3HAUUT, OHO CO3HAET BPEAHOCTh COBEPIIAEMBIX UM AEUCTBUN. [IpyruMu cinoBaMu, €CJ JIMLO Mpes-
BUINUT BO3MOXHOCTb HACTYILJICHUsI OOIIECTBEHHO OMACHBIX MOCIEACTBHUIA CBOMX JeWCTBUM (Oe3ie-
CTBUSI), TO OHO, OE3YCJIOBHO, CO3HAET MX OOIIECTBEHHO OMACHBIN XapakTep. [JaHHBIA BHIBOI MOKHO
TMIOJTHOCTBIO OTHECTH U K JIETKOMBICIHIO. [I03TOMY, HECMOTpS Ha YETKO OIpeeSIEHHYI0 3aKOHOM (pop-
MYJ1y JIEFKOMBICJIUSI, BOIIPOC O COAEPKaHUU HEOCTOPOKHOU (POPMBI BUHBI HE JIMIIIEH JUCKYCCHOHHO-
CTH Y MO-Pa3HOMY TPAKTYeTCsl B TEOPUH YrOJOBHOIO MpaBa: OMHA KPUMUHAJIMCTBI CYMTAIOT, YTO MPU
JIETKOMBICITUM JIUIIO HE MOXET OCO3HABaTh OOIECTBEHHO OMACHBIN XapaKTep CBOMX JNEWCTBUil (Oe3-
JencTBus)’!

¥ Cm. IMpunoxenue 1 k HacTosiIel padoTe.

0 Cwm, Harpumep: Ymeeckuii b. C. Buna B coBerckoM yronoBHoM mpase. M., 1950. C. 190-195; Jazenw II. C., Komos /]. I1.
CyObeKTHBHasI CTOpPOHA MIPECTYIUIEHNs 1 ee ycTaHoBJIeHue. Boponex, 1974. C. 85; Hepcecsin B. A. OTBETCTBEHHOCTD 32 HEOCTOPOIK-
Hble npectymienus. CI16., 2002. C. 27-29; Papoe A. H. Kanmudurkanus npecTymieHni no cyobeKTHBHBIM npusHakam. CI16., 2003.
C. 79-80; KommeHTapuii k YronoBHoMmy konekcy Poccuiickoit deneparin. 2-¢ usa., w3Mm. u goi. / [lox pen. 10. U. Ckyparoa, B.
M. Jle6enesa. M., 1997.

Sem, Hanpumep: Vepexeauoze M. I'. TIpobiema HEOCTOPOXHOM BHUHBI B yroloBHOM mpase. Toumuch, 1976. C. 65; Kyopsieues

B. H. TIpaBo u nosenenue. M., 1978. C. 10; Hazeaw I1. C., Komoe /. I1. CyObeKTHBHASI CTOPOHA NPECTYIUICHUs ¥ € YCTaHOBJICHHE.

Boponex, 1974. C. 129-130; Tpyxun A. M. HeocTopokHOCTb Kak ¢hopMa BUHBI: ABTOped. J1C. .. KaHA. Iopua. Hayk. M., 1984. C. 13;

Yyuaes A. H. be3onacHOCTb XkeJe3HOIOPOKHOI0, BOAHOIO U BO3AyIIHOro TpaHcnopra. Caparos, 1988. C. 77-78; Jvepu K. Yuenue

0 BHHE B COLIMAJIMCTUYECKOM YrojoBHOM IpaBe // CoBpeMeHHbIEe TEHICHIIMU PAa3BUTHUS COLMAIMCTUYECKOTO YroJI0BHOIO mpaBa. M.,
1983.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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