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AHHOTaAIUSA

B paborte paccMarpuBaeTcsi KOJUIM3MOHHOE PEryJIMpOBaHUE B
MEKIyHAPOOHOM YAacCTHOM MpaBe. ABTOp aHAIM3UPYET OCHOBHbBIE
JOOKTpUHAJIbHBIE KOHLEMIMM, a TakkKe TEHOCHIMU pPa3BUTHUS
3aKOHOZATENIbCTBA M CyHeOHOW TpakTWKM B JIaHHOW 00JacTy,
uccrieqyeT NpUpoLy KOJUIM3MOHHOW HOPMBI, AAeT aHAIN3 OCHOBHBIX
npoOieM ee NPHMEHEeHUs], BHIABUTaeT HOBBbIE OOIIETEOpPEeTHYECKUe
pelleHrsi, KOMMEHTHPYET KOJUIM3MOHHBIE HOPMBI 3aKOHOIATEIbCTBA
P®, npenyaraer Monenu ux Haubonee 3hHEKTUBHOTO TONKOBAHUS
W TpUMEHEHMs, HAeT PEKOMEHJAlMd M0 COBEPLICHCTBOBAHUIO
padoThl C MHOCTPAHHBIM MPaBOM. B padoTe IMPOKO HCTIONB30BaHbI
Marepuaibl 3apyOekHOH TOKTpUHBI M CyneOHOW mpakTuku. Knura



npe€aHasHauy€Ha A Hay4YHbIX pa6OTHI/IKOB, HpenouaBaTeneﬁ n
CTYAEHTOB IOPUINYECKHNX BY30B, pa6OTHI/IKOB IMPaBOIIPUMEHUTEIbHBIX
OpraHoB " IMPAKTHUKYIOIUX IOPUCTOB.
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Cnucok cokpaieHui

ATIK P® — ApOutpaxxHblii IpoliecCyaabHbI KoeKke PP

BM]I — brosnerens MexIyHapOIHBIX JOTOBOPOB
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Benomoctu BC — Benomoctu Bepxosnoro Cosera CCCP
CCCP
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Becthuk BAC P® — Bectauk Briciiero ApoutpaxkHoro Cyna



Poccuiickont Peneparumn
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BBenenune

Haunnas ¢ 90-x rr. mpoucxonsr riodajibHble U3MEHEeHus 10-
JIMTUYECKOW U SKOHOMHUYECKOH crcteMbl Poccum, conpoBoskaa-
IOLIMECs] U3MEHEHUSIMU MTPAKTUYECKU BCEX HA/ICTPOCYHBIX KaTe-
ropuii. ToT nporecc eme He 3aBepileH. OOLUIEeCTBEHHbIE Ue-
aJIbl Y NIOJIMTUYECKUE YCTAHOBKU TIOKA €Il JOCTaTOYHO Pa3Mbl-
Thl, M UX KOHKPETHOE COAepkaHMe MOKa ellle He cTabuibHO. by-
Jy4y OCHOBHOM (DOPMO¥ perympoBaHs OOIIeCTBEHHBIX OTHO-
IIEHWIA, TPABO TaKke MpeTepreBaeT KaueCTBEHHbIe N3MEHEHU I,
IIPUYEM 3TH U3MEHEHMS HOCAT CKOpEE PEBONIOLIMOHHBIN, A HE
9BOJIOLIMOHHBIN XapakTep.

N3menwnace Teopus mnpasa. MapKCUCTCKO-JIEHUHCKASA TEO-
pusi U BCeX ee HeAOCTaTKax co3jaBajia MPOYHbIA (pyHAaMEHT
IUIs pa3BUTHA 3akoHozaresnbcrBa. C ee MCUE3HOBEHMEM OTeve-
CTBEHHas IIPaBOBas HayKa JIMIIWIACh 3TOro (pyHAAMEHTA U I10-
Ka ellie He ycresia mpruoopecTy HOBbIN. OTYETIIMBO MPOSIBIISIOTCS
TEHAEHIIMM OTKa3a OT MOMNBITOK MOCTPOEHUsI MeTapu3n4ecKon
KapTHHBI 11paBa U Mepexoia Ha MO3ULUKN 0OCTyKMBaHUS UHTeE-
pecoB 3akoHozarens. Ha cMeHy nmpaBoBoMy poMaHTH3MY IpH-
I1e1 paBoBoy yTuymTapu3M. ClieicTBUeM 0OeqHEHHST KOHIIETI-
TyaJIbHOW 0a3bl OTEUECTBEHHOMN HayKH SIBUJIOCh BO3pACTaHUE MH-
Tepeca K CPaBHUTEIBHOMY ITPABOBEJEHHUIO, KOTOPOE MPEACTaB-
JISIET yKe TOTOBBIM, alpOOMPOBAHHBIA M HE TOJICKAIINN ecTe-
CTBEHHO-IIPABOBBIM OLIEHKaM MaTepHal.



[Tpou3o1Io KauecTBEHHOE M3MEHEHHE CHUCTeMbl 3aKOHOA-
TesibcTBA. HOBBIE MPAaBOBbIE MHCTUTYTHI HE SIBJISIIOTCS YCOBEP-
IIIEHCTBOBAHHBIMU MOJICJISIMHM CTaphbiX, a MPEACTABIISAIOT COOOM
KaueCTBEHHO HOBBbIE MEXAHU3Mbl C TOUYKU 3PEHUs Tpecienye-
MBIX COLIMAJIbHBIX 1IeJIEH, TPeaMeTa U METOa MPaBOBOIO pery-
vpoBaHus. B oGnacTu 4acTHOTO TMpaBa rOCIONCTBYIOIIEE TO-
JIO)KEHUE 3aHsT MHCTUTYT YaCTHON COOCTBEHHOCTH M OOCITYKH-
BaloIye ero MHCTUTYThl. CleCcTBUEeM YCI0XKHEeHUs1 opM B3a-
UMOJIEHCTBUS CYOBEKTOB MPEIIPUHUMATENTHCKOU esITeTbHOCTH
SIBAJIACh KAYECTBEHHAs IUBEPCU(]PUKALINS IPABOBOTO PETYJIUPO-
BaHUSI JOTOBOPHBIX OTHOIIEHUI. VI3MeHmIach posb rocyaapcTaa
KaK CyOBeKTa 9KOHOMUYECKUX OTHOIIEHWH. VI3MeHUIMCh mpro-
PUTETHI PETYJIMPOBAHUSI UMYIIECTBEHHBIX OTHOIIIEHUH U I0pUIN-
YECKHE MPOLIEAYPHI 3AIUTHl YACTHBIX UHTEPECOB.

DTHU NPOLECCH HE MOIJIM HE TMOBJIUATh HA MEXKIYHAPOJHOE
YacTHOE MPaBO M Ha HanbOoJiee 3HAYMMBIN €r0 MHCTUTYT — KOJI-
JIM3UOHHOE MPABO, COAEpKaIlee HOPMBI, OITPEIEIAIONINE KOMITe-
TEHTHBIM HALIMOHAJIbHBIMA MPABONOPSJOK B CIy4yae, €CId OTHO-
HIEHHE CBA3aHO C HECKOJIbKMMH MPaBONOPSAAKAMU OTHOBPEMEH-
HO.

OcHOBHBIMU (DAaKTOpPaMU U TEHJICHIIMSIMU, TMOBJIEKIITUMU U3-
MEHEHME HOPMATMBHOIO MACCHBA MEXKIYHAPOJHOIO YACTHOIO
npaBa P® u yBennuyeHue 4ucia mpaBoOIPUMEHUTENIbHBIX CUTYa-
U B 00JIaCTH MEXIYHAPOJHOTO YaCTHOTO IpaBa, IBUJIHCH:

— pacniag CCCP u tpancgopmalivsi BHyTPUTOCYAapCTBEHHBIX
XO3SIMCTBEHHBIX CBSI3EH B CBSI3U BHEIITHEOKOHOMUYECKHE,



— MUTpalMOHHbIE Tpoliecchl Ha TeppuTtopuu ObiBiiero CCCP:
MaccoBasi SMHrpanus rpaxaad oeBimmx pecrnyonmuk CCCP B PO
Y MaccoBas sMurpanus rpaxaad P® B cTpansl gajibHEro 3apy-
OEKbs;

— nulepanu3alysi BHEITHEIKOHOMHYECKON IesTesIbHOCTH,
KOJIMYECTBEHHOE M KAYECTBEHHOE YCJIOKHEHHE BHEITHEIKOHO-
MHUYECKUX CBSI3el CYOBEKTOB MpPEANPUHUMATENILCKON JIesTeNb-
HOCTH;

— o011I1e MHTEr pallMOHHBIE MTPOLIECCH B paMKax EBporieiicko-
ro Cor3a, B KOTOpBIE B CHITy CBOETO Ie0rpapuyecKoro noyioxe-
Hus BoBJieueHa u Poceus;

— pedopMa IPaBONPUMEHUTENBHBIX MTPOLELYP 3aIUATHI KO-
HOMHUYECKUX UHTEPECOB, NpuHsaTHE HOBOro AIIK P® u HoBOrO
['TIK P®.

26 Hos10ps1 2001 r. mpunsAT pazaen VI yactu tpetbeit [K PO,
3aKpENMBIINKI OPUINYECKAE OCHOBAHUS IPUMEHEHUS HOPM
MHOCTPAHHOI'O MpaBa B paMKax OTEYECTBEHHOIO MTPABOMNOPSIKA
Y IOCTaBUBIIUU ME€pel HAyKON MEKIYHAPOJAHOIO YaCTHOIO Mpa-
Ba 3a7ja4y NOCTPOEHUSI HOBOW TEOPUU KOJUIM3MOHHOIO PETYIIH-
pOBaHus1, OTBEYAIOLIEN MOTPEOHOCTAM IOPUIMYECKON MTPAKTUKU
¥ COOTBETCTBYIOIIEH COBPEMEHHBIM OOIIEMUPOBBIM TEH/ICHIIU-
M.

Leavio HacTOsIIIEH PaOOTHI SBJISIETCS] YCTAHOBJICHUE U HCCJIe-
JIOBaHUE COBPEMEHHBIX OCOOEHHOCTEN KOJUIM3UOHHOTO PEeryJu-
POBaHUS, YUUTHIBAIOIIMX OCOOEHHOCTH OTEYECTBEHHOM MpaBo-
BOM CHUCTEMBI 1 THOCTPAHHBIU OIBIT.



AxmyanvHocms JAHHOTO MCCIIENOBAHUSA ONPEAETsAeTCs Clle-
JOYIOIIMMHU OCHOBHBIMH (PaKTOpaMH:

— U3MEHEHUSIMU [TPAaBOBOM, IOJIUTUYECKON M SKOHOMUYECKON
cucreM P® u BhITeKawolell U3 3TOr0 HEOOXOAUMOCTBIO Tepe-
CMOTpPa MECTA ¥ POJIM KOJUIM3UOHHOTO PETYJIMPOBAHUS B IIPaBO-
Bol cucrteme P®d;

— npuHaTtueM pasaena VI yactu tperseit 'K PO «Mexnay-
HApOJHOE YAaCTHOE IIPABO», MOJIOKEHUs KOTOPOro HYKJAIOTC B
KOMMEHTApUU;

— YBEJIMYEHUEM YKCIA IPABOINPUMEHUTENBHBIX CUTYALIUH,
CBSI3aHHBIX C HEOOXOOUMOCTBIO MPUMEHEHUsI HOPM MeXIyHa-
POIHOIO YaCTHOI'O 11PaBa;

— HEpa3pEIIEHHOCTHIO 0 HACTOSAIIETO BpEMEHH Psi/la BaXKHEH-
IIMX TEOPETHUECKHX U MPAKTUYECKUX MPOOIEM KOJUTM3HOHHOTO
pEryIupoBaHusl.

Teopemuueckue ocrogul. [lepBbIil pa3 KOJUIM3UOHHAS TPOOIe-
Ma ObUTa moctaBieHa Maructpom Anaprukom B konne XII B.
(1170-1200). bonee cucteMHO MeKayHAPOAHOE YACTHOE MPABO
CTAJIO U3Y4yaThCs B UTAIBbAHCKUX yHHMBepcuterax B XIII crone-
TUY — B HavaJie 31oxu Bo3poxaeHus. BaxHbiMU 3Tanamu B pas-
BUTWY MEXIYHAPOJHOIO YaCTHOI'O MpaBa CTAIW: NepBasi MOJo-
BuHa XIV B. — niepuos, B TeueHHUe KOTOPOro padbotai hpaHiry3-
ckuit ropuct baprosn, ocHoBarenb Teopun cratytoB; X VI B., KO-
raa 1. [TromyneHom Oblia pa3padboTaHa KOHIIETIVS aBTOHOMUU
Bou; X VII B. — mepumon pactiBeTa romtanackoi mkois (['yoep,



JLx. ByT), ncxonuBliei U3 Te3uca 0 TeppuTOpUaIbHOM AEUCTBUN
HOpPM HarMoHaibHOro mpasa; XIX B., koraa B EBporie u CIHIA
MOSIBWJIVCh TIEPBBIE CUCTEMHBIE UCCIIEA0BAHUSA IO MEXK1yHApO/I-
Homy yactHomy nipaBy Il. Ctopu, I1. Manuunu u K. ¢on CaBu-
HBU.

B XX B. npoucxogut gansHeuiiee paspurue teopuu. Iloss-
JISIIOTCS1 HOBbIE KOHLIEMIIMM, BBOJSITCSI HOBbIE MHCTUTYTHI, OfIHA-
K0 ocHOBHBIN Te3uc K. ¢pon CaBuHbM 0 HEOOXOAUMOCTH TIOUC-
Ka «IIEHTpa TSKECTU» OTHOIIEHUS OCTaeTCsl He3bioneMbIM. Bep-
HOCTb ¥ TIOJIE3HOCTh ITOT'O TE3MCAa U CBA3aHHASI C HUM HEOOXO/IH-
MOCTb B IPUMEHEHUHA HOPM MHOCTPAHHOI'O YaCTHOT'O IpaBa MoO-
I'yT OTIIACTh YK€ B HEIaJIeKOM Oy/1yIlieM C pOCTOM YKcia YHUDU-
IMPOBAaHHBIX MaTepUabHbIX HOpM. OJHAKO B HACTOSILIEE Bpe-
M1, Korza OOJBITMHCTBO MHCTUTYTOB OCOOSHHOM YacTh MeXIy-
HAPOJIHOTO YaCTHOT'O IpaBa TpeOyloT MPUMEHEHUS KOJUTU3UOH-
HOT'O METOJa PEryJIMpOBaHKs, OH COXPaHSET CBOE 3HAUEHHE.

[IpaBoBasg u nomuruyeckass cucrembl PD ormyarrcs cy-
IIECTBEHHBIM O0pa30oM OT IMPABOBBIX M MOJUTHYECKUX CHUCTEM
CTpaH eBpOINENCKOro KOHTUHeHTa. M qaxe ecu npeanoaoxkuTh,
YTO UTOTOM MHTEHCU(PMKALIMM BHELIHENOJIMTUYECKUX OTHOIIIE-
Hull Poccum ¢ eBporneickuMu rocyjapcTBaMu CTaHET MIPUHSATHE
Poccnn B EBponericknii Co1o3, 3HAUMMOCTb POCCUMCKOM KYJIbTY-
PBI ¥ IPABOBOM CUCTEMBI TPEOYIOT HE CJIETIOr0 KOMPOBAHUS 3a-
pPYOEXKHBIX MOJIENieid, a MOUCKA U BHIPAOOTKHM CaMOCTOSITETbHBIX
CXEM MPABOBOIO PEryJMPOBAHUSI.

[IpuMeHNTENPHO K HACTOAILEMY HMCCIEIOBAHUIO ITOT TE3UC



MOXET 03HaYaTh BOBMOKHOCTb MpeHeOpeKeHHsI B psifie ClTydaeB
eBPOIEHCKUMH (1 TeM OoJiee, aHTIIOCAKCOHCKUMM) CTaHJapTaMU
B 00JIACTH KOJUIM3MOHHOTO PETYJIMPOBAHUS B TeX CIIydasiX, KO-
IJa OHU KaXyTCsl HEMPUMEHUMBIMU K OTEYECTBEHHBIM YCJIOBU-
sam. Henb3st He OTMETUTD U TOT (PaKT, YTO TPAAULIUU KOJUIU3U-
OHHOI'O PEryJMpOBaHUs EBPONEUCKUX TOCYAAPCTB OTINYAIOTCS
JPYT OT Jpyra CyIeCTBEHHBIM 00pa30M, M TOJIbKO UX OObeIMHE-
Hue B EBponerickuii Coto3, a He HEKME IMMAaHEHTHBIE MEK1yHa-
POIHOMY YaCTHOMY ITpaBy MPOIIECCHI, OOYCIOBIMBAET B HACTOSI-
1ee BpeMsl BHIPAOOTKY €IMHBIX KOJUTM3MOHHBIX HOPM.

Poccust 10cTatouyHo MO3AHO CTajia MOJTHONPABHBIM YYACTHU-
KOM €BPOIENCKHX MeXJyHAPOAHBIX OTHOIIeHUH. C MOMeHTa 00-
pa3oBaHusi poccuiickoro rocyaapcrea (Kuesckoit Pycu) mex-
JyHAPOJIHBIE OTHOIICHUSI MTOJJIEPKUBAJIHCH TJIABHBIM 00Pa30M C
Buzantueii u ¢ okpyxawomumu Kuesckyio Pych koueBbiMu Ha-
ponamu. Ilepron deomanbHON pa3apOOIEHHOCTH M TaTapcKoe
UTO TIOBJIEKJIN 32 cOO0I elrie OobIyI0 N300 Poccuu ot eB-
POIENCKON KyIbTYphl. BeneacTeue 3Toro BIUIOTh A0 MPaBJIEHUS
[lerpa I MHOTHE OOIIIECTBEHHBIE TTPOIIECCHI PA3BUBATUCH HE3ABU-
CUMO OT BHEIIIHUX BJIMSIHUU.

Bo Bropoii nonosune XIX B. B Poccuu npousonum Kpyn-
HbIE U3MEHEHH S COLIMAJIBHOTO CTPOsI: OTMEHA KPEMOCTHOIO Mpa-
Ba, MPUHSTHE HOBOIO 3aKOHOMATENILCTBA U 3aPOXKJIECHUE JEMO-
KpaTU4ecKoro BUkeHusi. Bce 3To criocoOCTBOBAIO 0KUBJIEHUIO
OOIIECTBEHHOM XWU3HU, BHEIITHEITOIUTUYECKON U BHEIITHEIKOHO-
MHUYECKON aKTMBHOCTU, a TaK)Ke TMOBJUSJIO HA Pa3BUTHE HAy-



KM MEXTyHapOJIHOTO YaCTHOT'O TMpaBa, MOTPeOHOCTD K pa3padboT-
KaM KOTOPOM MCIIBITBIBAJIACh KaK CO CTOPOHBI I'OCYJapCTBa, TaK
M CO CTOpOHBI oOImecTBa. [losiBUMCH TIepBbie padOTHI TI0 MEXK-
nyHaponHoMy yactHomy rnipay (H. I1. BanoBa, K. Masbiiesa,
®. ®. Maprenca, M. W. bpyna), omuaBImecss OpuruHaIbHO-
cThio 1 cBoeoOpasueM. B 1863 r. [I. Y. KauanoBckuii ormevar:
«PycckoMy 4esloBeKy He TPYIHO CXBATUTh NOCIIEAHNE Pe3yJIbTa-
Thl 3HAHUS U TIEPEIaTh UX )KUBbIM, SICHBIM, BBIPA3UTEIbHBIM SI3bI-
KOM... fl 1ymalo, 4To pycCKMil YeJIOBEK IO CKJIAy CBOEro yma
OYeHb CHOCOOEH MOHMMAaTh MEKIyHApOIHBIE BOIIPOCH U, €CIIH
3aX0ueT, HalAeT B ceOe CIOKOMCTBUE, HYKHOE 1JI1s1 OCHOBATE b~
HOro uX pernieHusi»!. Bmecte ¢ TeM Komm3noHHoe rpaBo Poc-
CHICKOIN UMIIepUH ObLJIO HEPA3BUTHIM, M IIOTOMY TEOPHS MEK-
AYHAPOJHOTO YaCTHOTO IMpaBa HOCHJIA CYryO0O aKaJeMUYeCcKUn
XapaxTep.

PaboThl Mo MexIyHapOAHOMY YaCTHOMY IPaBy COBETCKOTO
NEepUOAa OCHOBBIBAJIUCH, KK MTPABUJIO, HA TE€X k€ 3aKOHOJATEb-
HBIX pPElIeHUsIX, YTO U pabOThl MHOCTPAHHBIX aBTOPOB, OIHAKO
OOBSICHEHHE 3TUX pellleHHid OblJI0 KaueCTBEHHO MHbIM. OCHOB-
HBIMHU BBIIBUTAEMbIMH METOIOJIOTMUECKHUM TIOCTYJIaTaMU SIBJISI-
JIUCh:

— NPEBOCXOICTBO OTEYECTBEHHOTO MAaTE€pPHUAIbHOIO IpaBa U
KOJUIM3UOHHOT'O MpaBa HaJl MHOCTPAHHBIM MaTe€pHUasIbHbIM IIpa-
BOM U KOJUIM3MOHHBIM TPaBOM;

! Kauanosckuii . N. Kypc mexayHapoaHoro mpaBa. Xapbkos, 1863. C. XXXVI,
XLIV.



— pa3MeXeBaHUe MTPABOBBIX CUCTEM COLIMAIMCTUYECKUX U Ka-
NUTATUCTUYECKUX TOCYJapCTB;

— MMOJYMHEHUE YACTHBIX UHTEPECOB MHTEpecaM IyOINYHbIM;

— OTpMIIaHME CYIIECTBOBAHMS psJa MPOOJeEM, CBSI3aHHBIX C
NPUMEHEHHNEM MHOCTPAHHOTO MpaBa (00Xoga 3aKOHa, MMIlepa-
TUBHBIX HOPM MEKAYHAPOJHOI'O YAaCTHOTO ITpaBa), KAK HE CBOU-
CTBEHHBIX OT€YECTBEHHOW MPABOBOI CUCTEME U OT€YECTBEHHO-
My IIPaBOCO3HAHUIO;

— TpaHc(opMaLisl OCHOBHBIX 3aKOHOB M IPUHIIMIIOB KOJIJIM-
3MOHHOTO PETYJIMPOBaHMSI MOJI BIMSHIEM OCOOSHHOCTEH Corma-
JIMCTUYECKUX TIOJIMTUYECKON U SKOHOMUYECKOUN CUCTEM.

Hecmotps Ha oTcyTCTBHE OOIBIION MOTPEOHOCTH B pa3paldoT-
K€ TEOPUH KOJUIM3UOHHOTO PETYJIMPOBAHUS, HEJIb35 CKA3aTh, YTO
OTEYEeCTBEHHAs HayKa B COOTBETCTBYIOILUI MEPHO]] YCTYIIaNa 3a-
pyOesxxHOi. BepmHON pa3BUTHS COBETCKOWM HAyKH MeEXIyHa-
POIIHOTO YaCTHOTO ITPaBa ABJISIETCS TPEXTOMHBINM KyPC MEXJyHa-
pomHoro yactHoro ripasa JI. A. JIyHia, B Oosnbliiieit cBoei yactu
COXPAHSIOIIANA aKTyaJIbHOCTh U 10 CEU [IEHD.

Pacniag CCCP u unble cOOBITH S, CBSI3aHHBIE C KPYILIEHUEM CO-
BETCKOU CUCTEMBI, MEHBIIIE TIOBJIMSJIN HAa MEXJyHAPOJAHOE 4acT-
HOE I1paBO, YEM Ha JIpyrue OTPaciiv IpaBa. TO CBA3AHO MPEkK/Ie
BCETO C Te€M, YTO KOJUTM3UOHHBIE HOPMBI OTHOCUTEILHO 000C00-
JIEHBl OT COZIEPKAHUS U UAEOJOTMU MaTepUaIbHbIX HOPM IpaBa
¥ MOTYT AEHCTBOBATh B JII0OOI nonuTryeckoi cucreme. Bmecre
C TEM HeJIb35 CKa3aTh, YTO MEXAYHAPOIHOE YACTHOE MPaBO I0-
cie 1991 r. mponomkuio ceoe nocrymnarensHoe passutue. [pu-



HaTre paznena VI yactu tperbeit 'K P® norpedoBaio nmepexo-
Jla TOKTPUHBI HA KAYECTBEHHO UHbIE TTO3UIIUU.

[TpuxoAuTCS KOHCTAaTUPOBATh, YTO, HECMOTPSI Ha OypHOE pa3-
BUTHE CUCTEMbl 3aKOHOAATEJILCTBA U CUCTEMBI IOPUAUYECKOTO
oOpa3oBaHMsI, HAyKa TMpaBa B HACTOsIee BpeMs MepeKUBaeT
kpuszuc. CUMOTOMaMU 3TOTO KpUA3MCA TPUMEHUTETIBHO K HAYKE
M€K IyHapPOIHOrO YaCTHOI'O MpaBa sSABJISIOTCS:

— OIMCATEJIbHBIN XapaKTep HAy4YHbIX IPOM3BEACHUN;

— OeJHOCTB JTUTEPATyPHBIX (POPM, MX YCIIOKHEHHOCTD U TICEB-
JIOHAy4YHOCTb;

— OTCYTCTBUE €IMHOTO CTaHJapTa ¥ MPUHIIMIIOB MOCTPOCHUSI
Hay4HbIX TEOPUM; OTCYTCTBUE €JUHOTO YHU(PUIIMPOBAHHOIO Ha-
YUYHOTO amnrnapara;

— OpUWeHTAIUsI Ha 3apyOekHble pa3padOTKU B 00JIACTU MEX-
JYHapOJHOI'O YaCTHOTO IpaBa;

— OTCYTCTBME JE€BUATUBHBIX TEOPUN M TMO3UIIMA B 001acCTU
ME:XIyHAPOIHOIO YaCTHOI'O MpaBa;

— 00CITy’)KMBaHMe IMO3UTUBHOTO TTpaBa 0e3 MOIMBITOK €ro yCo-
BEPILIEHCTBOBAHMS;

— KOHIIEHTpAlMs HAyKHA MEKAYHAPOAHOIO YaCTHOIO IpaBa B
HECKOJIbKMX HayuHbIX 1leHTpax (Mockse u Cankr-IletepOypre);

— HEpa3BUTOCTh OJIM3KUX K MEXTyHAPOJHOMY YaCTHOMY ITpa-
BY JTUCHUIUIMH (CPABHUTEILHOTO TTPABOBE/ICHUSI, TPAkKAAHCKOTO
Y TOProBOrO IpaBa MHOCTPAHHBIX TOCY/AAPCTB);

— [MaCCUBHAs1 MO3UILIMS TOCYJAPCTBEHHBIX OPraHOB IO OTHOIILIE-
HUIO K TIOTPEOHOCTSIM Pa3BUTHSI HAYKU MEKIYHAPOTHOTO YacT-



HOTO TpaBa.

Kaxnaplii U3 3TUX Te3uCOB MOT Obl OBITh MOJKPEIIeH Mac-
CO¥ MPUMEPOB, HO B 3TOM HET HEOOXOMMOCTH — HACTOJIBKO OHU
oueBUIHbI. K coxanenuio, Kaxaas 13 nepedrcieHHbIX MpooaeM
JOJKHA OBITh pellieHa orpeieieHHpIMU MeTogamu. Oo1mero pe-
IIEHUS ¥ OOIIETro MeXaHW3Ma, BKJIIOUEHHE KOTOPOTO TIOMOTJIO Obl
NIPEOIOJIETh JIaHHbIe TTPOOIeMBbI, — HET.

B 37001 CcBSI3M MpencTaBiiseTcs, YTO OTEYECTBEHHAsl TEOPHs
MeKTyHapOIHOIO YacTHOTO IpaBa MOXET OBITh pa3padoTaHa
TOJIBKO TIPY COOJTIONICHNY CJIEYIOIIUX YCITOBHIA:

1) npu3HaHWE OPUTMHATIBHOCTU M CAMOJIOCTATOYHOCTH OTeve-
CTBEHHOU MPABOBOI CUCTEMBI, MPeioJiaraioiiee BhIBEpEHHOE U
OCTOPOKHOE UCTIONb30BaHKE 3apyOeKHBIX JIOKTPUHAJIBHBIX U 3a-
KOHOJATEJIbHBIX MOJEIIEH;

2) cornacoBaHWe W TapMOHM3AIIMsI CUCTEMbI KOJTM3MOHHBIX
HOPM C OJIM3KUMHU MHCTUTYTaMM I'PaXJAaHCKOTO MpaBa, Mpolec-
CYaJIbHOTO TIpaBa W MHBIX OTpacIiell MpaBa;

3) yuer MoJMTUIEeCKUX, SIKOHOMUUECKUX U KYJIBTYPHBIX OCO-
6eHHocTell U uHTepecoB Pd;

4) cozaaHue MPOYHOM Hay4YHO-A0rMaTu4yeckoi 0a3bl, orpe/e-
JISTIOIE IEHCTBUS 3aKOHOAATENSI ¥ TPABONPUMEHUTEIIBHBIX Op-
TaHOB;

5) WCMonb30BaHUE METOJIOB COIMAJIBHO-TTPABOBOTO MTPOTHO-
3UpOBaHMs MPU BbIPAOOTKE MoOjEsell MPaBOBOTO PEryaupoBa-
HUS,

6) KOHIIEHTpAIMsl YCHUJIMI JOKTPUHBI HE HA OOCTYKMBAHUM



MHTEPECOB 3aKOHOJATe s, a Ha CO3JAaHUM YETKUX, JIOTUYHBIX U
3(p(peKTUBHBIX KOHUENIMI YCTAHOBJIEHUSI YU TPUMEHEHUSI UHO-
CTPAHHOI'O YaCTHOI'O IpaBa.

Memooonozuueckue 0cHo8bl. ABTOP TIOITBITAJICS] HE TOJIBKO HC-
MOJIb30BaTh BCE JIOCTYIHBIE W OOIMIECTIPUHSITHIE METOJBl UCCIIe-
JIOBaHUsl TPABOBBIX SIBJIEHUH, HO U BBICTPOUTH OMPEJEICHHYIO
Uepapxuio 3TUX MeTofoB. PakTUUECKH 3TO O3HAYAET MpeuMy-
IIECTBEHHOE UCIIOIb30BaHKe B HACTOSAIIEH padoTe OMHUX METO-
JOJIOTMYECKUX TTPUHIIMIIOB U MEHbIIIEE UCTIOIb30BAHUE APYTHX.

BbiO0p METO/I0B MCCeIOBaHUsI 3aBUCUT HE TOJBKO OT Tpe-
MeTa UCCIIE0BaHus, HO U OT 3apaHee 3aHSThIX 001epuiIocod-
CKHX TIO3UIMHA. B 3T0M CcBsI3M 00medniocodpckori OCHOBOM HUC-
CJIEIOBAHM S TIOCITYKWJIU CJIEAYIOIINE UCXOAHBIE TIOCTYJIAThI:

1. CymectByeT ujeaabHasi MOjieb MPABOBOrO PEryIrpoBa-
HUS (MIeasibHasi MOJEb COCTOSIHMSI OOIIECTBEHHBIX OTHOIIE-
HUI), K KOTOPOU JTOJIKHBI CTPEMUTBCSI 3aKOHOMATEb U TIPaBO-
MPUMEHUTENb U OT KOTOPOH JIOJI)KHA OTTAJIKUBATHCS JOKTPHUHA.

2. Dcreruka (dopma) perieHus: MpoOIeMbl SBJISETCS OTHUM
U3 HauOosiee OMpenessiouX KPUTEpUeB BEPHOCTU PElIeHUsI.
LIeHHOCTSIMM SCTETMUYECKOTO MOAX0Aa K METONOTIOTUH SIBIISIOT-
Cs1: ”HTYUTUBHOCTbH TTOMCKA, MPOCTOTA JIOTUYECKUX 1IeTI0UeK, Ma-
PaIOKCAJILHOCTh OLIEHOK. ABTOP IIMPOKO HCIIOIBb30BAT METOM
poeKIuii u MeTadop, Korjaa siBjieHre B cpepe KOITM3MOHHOTO
PeryJMpOBaHUsI CPABHUBAETCS C SIBJIEHHUEM B OBITY WJIM JIPYrou

cpepe.



3. JIOKTprHA He I0JKHA MTOTYUHSATHCS KAKUM-TUOO0 BHEIITHUM
BIMSHUSAM. HayqHbIi Tpya HE OJKEeH Or paHUIMBATHCSI KOMMEH-
THUPOBAHUEM HOPMBI M TTPUCTIOCOOJIEHUEM ee JIJISl Hy K[| PaKTH-
ku. PaccmarpuBast siBjieHMsI, IPOTEKAIOIIUE B LIETIOUKE MPaBO-
BOTO PEryJMpPOBaHMsI, YUCHBIH BIIPaBE pacCMaTPUBATh BOIIPOC O
NPUMEHNUMOCTH MJIeH, & He HOPMBI, K OOIIIECTBEHHBIM OTHOIIIE-
HusM. [lo3uims 3akoHomaTesnst U moTpeOHOCTH MPaBOIPUMEHH-
Tessl OOYCJIOBIMBAIOT PEIIeHUE TeX WJIM MHBIX KOJUTM3UOHHBIX
po0JieM, OTHaKO 3TUM (haKTopam He JIOJDKHO MPHUIaBaThCs ao-
COIIOTH3HPYIOIIEe 3HAUCHHE.

4. YacTo BO3MOKHBI HECKOJIBKO BAPUAHTOB PEIlieHHU s IIpooJIe-
Mbl. ClienyeT YIuThIBaTh CyIIECTBOBAHUE Pa3IMYHBIX KPUTEPH-
€B OIICHKU MPaBWJILHOCTU 9TUX BapuaHTOB. Tak, BapuaHT, Mpu-
eMJIEMBIN ¢ TTO3UIMI (POPMATLHOM JIOTUKH, MOXET ObITh a0Co-
MOTHO Hed((EKTUBHBIM MPU €ro BOIUIOMIEHUHM Ha TPaKTHKE,
¥ Ha060poT. MHOTHX MPOO/IeM KOJUTM3UOHHOTO PEryIMpPOBaHHUS
MOXHO ObLTO Obl M30€XkaTh, TIO3BOJIMB Cyly BO BCEX CIydasix
pyKoBozCcTBOBaThCA lex fori. OpHaKko pM 3TOM MOCTpaaamd Obl
Ba)KHEHWIIIMe MPUHITAITHI MEX TyHapOTHOTO YacTHOTO rpasa. c-
clieJioBaTesb He JIOJKEH aOCOMOTU3UPOBATh HA CBOE COOCTBEH-
HOE MHEHHWe, HU TOCIIOJICTBYIONIYI0 B JIOKTPHHE TMO3UIMIO, HU
MHEHue 3aKoHojatessi. HeoOXommmMo 0TKa3areCsi OT YepHO-Oe-
JIOi OIIEHKH TPaBOBBIX (DEHOMEHOB W YBHIETh MUP MEXIyHa-
POIHOTO YaCTHOTO TpaBa BO BCEM Pa3HOOOpa3UH KPacoK M TO-
370007058



B pabote ncnonb3oBaH BeCh KOMIUIEKC CHEMATBHO-I0PU/IU-
YECKUX METOJIOB MCCIIEAOBAHMSI.

Joemamuueckuti memoo. OTeUeCTBEHHOE MeKAyHapOIHOE
YacTHOE MPaBO B HACTOSIIEe BpeMs pa3BUBAeTCs B KUJIbBaTepe
€BPOIENCKON HayK! MEKIyHAPOAHOIO YaCTHOTO IIPaBa U HAyKU
CPaBHMTEIILHOTO TPABOBEACHUSA. DTUM OOCTOSATEILCTBOM MOX-
HO OOBSICHUTH TOT (paKT, YTO TOKTPUHA OTEYECTBEHHOTO MEXTy-
HApOJHOT'0 YaCTHOT'O ITPaBa YacTo PACXOIUTCS C OOIIUMU ITOXO-
JaMU, BBIPAOOTAHHBIMU B PAMKaxX TEOPHH TOCYIapCTBa U MpaBa
ele B copeTckuil nepuof. Hanpumep, 00beKT OTHOILIEHU S OTTpe-
JeJisieTCsl B paMKax Teopuu rocyapcTBa U MpaBa Kak Oyaro, Ha
JOCTMKEHHE KOTOPOrO HarlpaBJieHbl JEWCTBUSI YYaCTHUKOB OT-
HOIIIEHUSI, 2 B OTE€YECTBEHHOM MEX/IyHAPOJHOM YAaCTHOM IpaBe
OOBEKT OTHOIIEHUSI TIOBCEMECTHO OTOXJECTBIISETCS C UMYIIe-
ctBoM. CTpyKTypa KOJUTU3MOHHON HOPMBI IpaBa OTJINYAeTCs OT
oO1erd CTPYKTYpbl HOPMBI TTpaBa. Takoe HecoBIa/ieHue TeOpUHr
ME:KTyHAPOIHOTO YACTHOTO MpaBa v TEOPUHU rOCy1apcTBa U Ipa-
Ba 110 Psi/ly KJIIOUEBBIX MO3UIUI 3aTPYIHSIET MperoaBaHue 3TO-
o MpeaMeTa M BelIeT K 000COOJIeHHOCTH KOJUTM3HMOHHOTO MpaBa
OT JIPyTUX OTpaciiell U UHCTUTYTOB OTEYECTBEHHOT'O MPaBa.

[MpeacraBisiercs, 4TO MPH OCBEIIEHUH W PElieHuH poodieM
KOJUTM3UOHHOTO PEryJupOBaHUsl HE ClIeAyeT OrpaHUYUBAThHCS
HAYYHO-TIOHSATUIHBIM aIIapaToM MeXIyHApOJHOrO YacTHOTO
npasa. [laHHas AUCIMITIMHA HA B KOEM CJIydae He JTOJKHA BOC-
NPUHUMAThCS KaK camojocTatouyHast. HeoOxomumo mpuBecTd



HayYHbIi annapar MeKayHapOAHOIO YacTHOI'O IpaBa B COOTBET-
CTBHE C HAy4YHBIM aIllIapaTOM TEOPUU FOCYIapPCTBA U IIPAaBa, MEX-
JYHApOJHOI'O MPaBa, IPa/aHCKOro MpaBa, IPakJAaHCKOro Mpo-
LIECCYaJIbHOTO IIPaBa M MHBIX OTpacyieBbIX HayK. [TomnbiTka Takon
rapMOHU3AILMU NPEANPUHSATA B HACTOSILIEM UCCIIEA0BAHUM.

CpasHumenvro-npagosoii memoo. B Hactosiem wuccieno-
BaHUM IIMPOKO KCIOJB3YIOTCS 3apyOeKHbIA 3aKOHOIATETbHBIN
OITHIT, CyfeOHas TTPaKTHKA M paOOThl HHOCTPAHHBIX aBTOPOB.

Me:x1yHapOJHOE YacTHOE MPaBO — E€IUHCTBEHHAsl OTPACb
HAI[MOHAJILHOTO MpaBa, I KOTOPOM CPAaBHUTENILHOE MPAaBOBE-
JeHUe TMPUOOpeTaeT NEHCTBUTEIBHO MPAKTUUECKOE 3HAueHHeE.
OT pa3BUTHS CPABHUTEJIBHOIO MPABOBEACHUS HANPAMYIO 3aBU-
cuT 3(PPEKTUBHOCTL HOPM MEXKIyHAPOJHOTO YAaCTHOIO IpaBa.
B Hacrosiem ucciae1oBaHUM CpaBHUTEIBHO-IIPABOBOM MaTepU-
aJ1 UCTIONB30BAJICS JIJTs TIOTy4YeHu st ”HPOPMAIIMU 00 OIbITE MHO-
CTPaHHBIX TOCYIAPCTB C 11EJIbI0 €0 CPAaBHEHU S C OTEYECTBEHHBIM
OMBITOM U 17151 NONy4YeHHs1 MH(OPMALIMA O MATEPUATIBHOM Mpa-
BE€ MHOCTPAHHBIX FOCYJIAPCTB C IIEJIbI0 pa3padOTKU HanOostee -
(bekTUBHBIX MOJIeIer NEUCTBUS OTEYECTBEHHBIX KOJUIM3UOHHBIX
HOPM, OTCBLJIAIOIINX K MHOCTPAHHBIM MPABOIOPSIIKAM.

[Ipencrasnsiercs, 4T0 BO3ACUCTBUE MHOCTPAHHOIO MpaBa Ha
OTE€YECTBEHHYIO CUCTEMY MEKAYHApOIHOI0 4YacTHOro IpaBa
JIOJDKHO B MEHbIIIe CTeNeH! MPOsIBJISITbCS Ha Tare MpaBo-
TBOpYECTBA, YeM Ha STarle MpaBolpruMeHeHus1. B modom cirydae
OLICHKA MPAaBUJIbHOCTH 3aKOHOAATEIHOTO WJIM MPaBONPUMEHHU-



TEJILHOTO PellieHus] He JOJIKHA OCYIIECTBISITCS UCKITIOUNTE b~
HO B 3aBCUMOCTH OT €r0 COOTBETCTBHSI MM HECOOTBETCTBUS 3a-
pPyOEKHBIM OOpa3Iam.

Pa3Butne mo0oi MpaBOBOM AOKTPUHBI MPOXOAUT KaK MU-
HUMYM JBa 3Tana. Ha mepBoM 3Tarne KOHCTPYHPYIOTCSI HEKHe
00IIIe METOOIOTMYECKUE TTPUHIIMITLI, OTIPeJIeisieTCs] TPUpoia
OTHOIIIEHUSI, TOCYJAPCTBEHHBI MHTEPEC B €r0 PeryJIMpPOBaHHH.
dopmynupyioTcs 6a30Bble UIEH, ONTPEAEIIONIMe MO3UINY U 3a-
KOHOJIATeNIs, U MpaBOIpUMeHnTelsl. Bropoil sTamn 3akmouaercs
B TOM, YTO COOTBETCTBYIOIIME HJEH, MPEICTABIISIONINE CKEIeT
HAayKW, HAYMHAIOT 00pacTaTh «MsICOM», «IUIOThIO TIO3UTHBHOTO
npaBa». OHU aAaNTUPYIOTCS] K KOHKPETHBIM OTHOIIIEHUSIM, TIO/I-
KPEIUISIOTC U KOHKPETUZUPYIOTCS CY/IeOHOM TNMPaKTUKOM, M-
BepCUUITUPYIOTCS B 3aBUCUMOCTH OT CUTYyaIuil. J{pyrumu cio-
BaMH, TEOPETUYECKHE KOHIICTIIINY TIepepacTaioT B HAyKy O Ipa-
BonpuMeHeHuu. Ha onpeseneHHoM tare Teoperudeckas cgepa
(MeTOoJIOT M) HayKH MOJTHOCTBIO MicUe3aeT U3 TOJIsI 3PEHU S JI0K-
TPUHBI, KOTOpasi HAYMHAET 3aHIUMAThCSI TOJILKO TIOUCKOM Han0o0-
nee 3(EeKTUBHBIX MPABONPUMEHUTEIbHBIX pelieHnid. KoHeu-
HO, METOJIOIOTMYECKUE TTPUHIIUITBI HE3PUMO MPUCYTCTBYIOT, HO
OHM YK€ He SIBJISIIOTCS OOBEKTOM JIUCKYCCHI, KaK ObLJIO Ha Tep-
BOM 3Tarne. s Toro 4ro6sl MoKoIe0aTh CIOKHUBIIYIOCS CHCTeE-
My, HEOOXOJIMMBI MOTPSICEHUSI, KaK MPABUJIO, BHEIIHETO TI0 OT-
HOIIIEHUIO K JOKTpUHE Xapakrepa. Tak, MpUMEHUTETbHO K MEeX-
JQyHApOJHOMY YaCTHOMY MpaBy TaK¥e U3MeHEeHUsl ObLTM BbI3Ba-
HbI co3anreM EC ¥ nosiBieHreM KOMMYHUTAPHOTO TIPaBa.



Poccuiickast Hayka MeXIyHapOIHOTO YacTHOTO Tpasa, K Co-
JKaJICHUIO, ellle He BBIILIA U3 «KOJBIOSN» YUCTOr0 JOKTPHUHA-
au3Ma. BoibIIMHCTBO paboOT MO MEXAYHAPOIHOMY YaCTHOMY
MpaBy, OIyOJIMKOBAaHHBIX B Poccuu, MpeacTaBisioT coOoi onm-
caHMe OOIIEel METOIOJIOTMH B OTPhIBE OT HOBBIX 3aKOHOJATEIb-
HBIX PEIIeHUI U PEBOJIOIUH, TTPOU3OIIEIIIeH B OOIIECTBEHHBIX
OTHOIIEHUSX. DTO TeM OoJiee He MHTEPECHO C YYETOM TOTO, YTO
OOJIBIIIMHCTBO BHICKA3bIBAEMBIX TIOCTYJIATOB YK€ ObLIN 03BYyUEHBI
B COBETCKHUI TIEPUO]I.

B 701 CBSI3M pa3BUTHE CPABHUTENILHOTO MPABOBEICHUS] MO-
KET J1aTh HEOOXOJUMBIN TOMYOK il CMEIEHUs1 JOKTPUHBI B
TJIOCKOCTh TIO3UTHMBU3MA. BHUMaTebHOEe M3yueHre MHOCTPaH-
HBIX 00Pa3IIOB MMOKA3bIBAET, YTO BO MHOTUX CITy4yasix MHOCTPaH-
HBI OMBIT MpeAIaraeT IpUMephl U PeIleHHs], K KOTOPbIM OTeve-
CTBEHHas JIOKTPUHA 3a4acTylo He MOXOAnIIa Jqake OJM3Ko. Yder
TUX 00pa3IOB HEOOXOAUM KaK MUHUMYM I10 JBYM MPUYMHAM.
Bo-1miepBbIX, X MOKHO 3aMMCTBOBATh MPY BOSHUKHOBCHHUH aHa-
JIOTUYHBIX TTPOOJTEeM B OTEUECTBEHHOM IPABOMOPSIKE B Oydy-
IIeM, & BO-BTOPBIX, MIX MOJKHO MCIOJIL30BATh ISl OOJiee YETKOTO
oIpe/ieieH!sI OTEUeCTBEHHBIX MO3UIMHN U UX MeCTa B OOIeMHU-
POBOM TIPaBOBOM ITPOCTPAHCTBE.

Hapno ckazatb, YTO OTHOCUTE IbHAS HEPA3BUTOCTb OTEYECTBEH-
HOT'O MEKTyHapOTHOTO YaCTHOT'O MpaBa, C OIHOU CTOPOHBI, OTOP-
YaeT, HO C JIPYrofl CTOPOHBI, BCeJisieT OoMbllne Haaexabl. Poc-
CHIACKasl HayKa TIPEe/ICTaBIsAeT cOOOM CBOETo pojia I0HOIIY, K13~
HEHHBIT Iy Th KOTOPOTO 3aBUCUT OT M3HAYATLHO BHIOPAHHOTO Ha-



NpaBJIeHUs, U €CIM 3TO HampaBjieHue OyleT MPaBUJIBHBIM, TO
nyTb OyzieT JIerKuM 1 ripaBeJHbIM. COOTBETCTBEHHO, IJTABHOM 3a-
Jayerl OTEYECTBEHHOM [TOKTPUHBI CErOJHs SBJISIETCS CO3JaHUE
BEPHBIX OPUEHTUPOB JIJIl Pa3BUTHA.

Hcmopuueckuii memoo. COBPEMEHHBIN CBOJI OTEYECTBEHHBIX
KOJUIM3MOHHBIX HOPM HE TMOXO0X Ha IMpeblayle OTeYeCTBEeH-
Hble 00pasiibl. CoBpeMeHHbIe 00IIeCTBEHHbIE OTHOIIEHUS B che-
pe MEKIYHAPOTHOTO YaCTHOTO MpaBa CYIIECTBEHHBIM 00pa3oM
OTJIMYAIOTCST OT OOLIECTBEHHBIX OTHOIIEHHUI COBETCKOTO MEepHO-
na. Mismenwmock o0inee MOHNMaHUe MHCTUTYTOB I'PakIaHCKOTO
npaBa M rpaxJaHCKOro MpolieccyaibHoro npasa. Pasnen VI ya-
cru tpereil 'K P® 3akperuisier psig UHCTUTYTOB, HE CBOMCTBEH-
HBIX TPAJULIMOHHOMY POCCHUIICKOMY MEXIYHAPOIHOMY YaCTHO-
My TIpaBy, cJ1a00 OMUCAHHBIX B JIOKTPUHE Y HEU3BECTHBIX LIM-
POKOMY Kpyry npaBoripuMeHuTeneil. K unciy sTux MHCTUTYTOB
OTHOCSITCSI: IHCTUTYT IOPUINYECKON OMOTEXHOJIOTUU, UHCTUTYT
B3aMMHOCTH U .

B 37101 CBSA3M MpU CO3JaHMU COBPEMEHHOW TEOPUM Bpsiji JIU
1eJIeCO00Pa3HO OMUPATHCS HA OMBIT MPUMEHEHH s IPAKIAHCKUX
KOJIEKCOB COBETCKOT'O Meproia. B 1o e BpeMsi 3To He O3HavaeT
OTCYTCTBHSI HEOOXOIMMOCTH y4eTa OCOOEHHOCTEW OTEeYeCTBEH-
HOW ITPABOBOU Y SKOHOMUYECKOU CHUCTEM.

B psize ciiyuaeB B HACTOSIIEM KCCIEOBAHUN JJOKA3bIBAIOTCS
HEOOXOMMOCTh OTKa3a OT BPEIHBIX IJIsI MEXaHW3Ma MPaBOBO-
IO peryJMpoBaHMs 3aMMCTBOBAHUI M3 MHOCTPAHHOTO OIBbITA U



HEOOXOIMMOCTh BO3BpaTa K MPEAbIIYIIM 3aKOHOAATEIbHBIM U
MIPABONPUMEHHUTETbHBIM PEIICHUSIM.

B HEKOTOpOM CMBbIC/IE UCTOPUYECKUI METOJ MCCIIeJOBAaHUS
MIPUMEHUTEJILHO K BOITPOCAM YCTaHOBJIEHUS M TPUMEHEHU 1 MUHO-
CTPaHHOI'O IMpaBa B HacTosIlee BpeMsi HecocTositesieH. HoBbie
KOIU(UKAIIMKA MEKAYHAPOJHOTO YaCTHOTO IMpaBa eBPONENCKUX
roCyIapCcTB OOHAPYKUBAIOT BCE OOMbIIIEE CXOJICTBO, A MPUHSTHE
B EBponie Konsenuuu 1980 r. o mpase, NpuMeHUMOM [151 pe-
T'YJIMPOBAHUSI JIOTOBOPHBIX OTHOIIEHHI, BOOOIIE CHU3UIIO aKTy-
QJIBHOCTh TIOMCKA BHYTPEHHUX UHIUBHUIYaJIbHBIX TTPABOBBIX pe-
menuit. Jaxke rocynapcrBa Aszuu u Adgpuku (Tynuc, O0benu-
HEeHHble ApaOcKue DMUpaThI U Jp.), HACTOPOKEHHO OTHOCSIIIH-
€csl K JIOObIM MHOCTPAHHBIM WHTEPBEHITUSIM B CBOIO MTPABOBYIO
KYJIbTYpY, CErOfHsI 3aKPEeIUIsSIOT B CBOMX HOPMATUBHBIX aKTax
KOJUIM3UOHHBIE HOPMBI, pa3pa00TaHHbIE HA OCHOBE EBPOINEUCKUX
MOJEJIEN.

Ha HekoTopyio OpUTrMHAJIBHOCTb CETOfHsI MOTYT IpPEeTeH/I0-
BaTh cTpaHbl ooOmero npasa (Bemukoopuranus u CIIA), omHa-
KO B HACTOsIIIIee BpeMsl 3Ta OPUTUHATIBHOCTh B OOJIBIIIEH CTere-
HU OOYCJIOBJIEHA CTUJIEM IPABOBOW CHUCTEMBI, 4 HE KOHILIENTY-
IbHO MHbIMU peiieHussMA. CerofgHsi HaOMoIaeTcsl TeHACHIHS
K BceoOIel rapMOHU3AIMN KOJUTM3HOHHBIX CHCTEM OOIIEro u
poMaHo-TepMaHCcKoro mpaBa. C OIHOUM CTOPOHBI, 3TO OOBSCHS-
ercsi OOBEKTUBHBIMU MPUYMHAMM: POCTOM YHC/IA TPAaHCHAIIAO-
HAJTBHBIX KOPIOPAIIMH, BHIXOJJOM XO3SICTBYIOIIUX CYOBEKTOB 32
HaIIMOHAJIbHbIE PAMKU, MHTETPALMOHHBIMU mipotieccamu U mp. C



JPYTOi CTOPOHBI, OTJEIBLHO MOKHO HAOIOATh YCHIIEHUE CKJIOH-
HOCTM KOHTHMHEHTAJBHOTO I0pUCTA K MHAWBUIYATU3AIMUA PETy-
JIMPOBAHMS, a IOPUCTA U3 TOCYAAPCTBA OOIIEro MpaBa — K MOMC-
Ky 1maGnoHHBIX (hOpM perynupoBanus. B cBs3u ¢ npucoenuHe-
HueM BenmukoOpurtanuu k EBponeiickomy Cowo3y U ycHUIMBaK-
IIeiicss KPUTHKON aHTIMICKOW CyneOHOM cucteMbl B camoi Be-
JIMKOOPUTAHWH JIEJTAI0TCS TIPOTHO3bI O CKOPOM MCUE3HOBEHUH Ca-
MO TJIABHOW aHTJIMKACKOW JOCTOIPUMEUaTeTbHOCTH — CyJeOHO-
ro MnpeleIeHTa.

[IpoTuBOpeunst Mexay TPaaIUuIIMOHHBIMU KOHKYPUPYIOITUMHI
HavyajamMu (TpaXJaHCTBO — JOMMIIWIANA, MECTO PErucTpalvu
IOPU/IMYECKOTO JIMLIA — MECTO HAXOXAEHUs OpraHa yIpaBJeHUs
IOPUIMYECKOTO JIMIIA) B HACTOsIILIEE BPEMsl OCTAJINMCh, OOHAKO
CBSI3BIBATh TOT WJIM WHOM BAPHAHT C HICTOPUIECKUMU OCOOCHHO-
CTSIMM HAIIMOHAJIBHOIM MPABOBOU CUCTEMBI B OOJIBIIIMHCTBE CITY-
YyaeB yxke HeBepHO (UTo Obuto OBl BO3MOXHO emle B XIX B.).
CoBpemMeHHOe 3aKOHOATEIbCTBO CTAJIO OOJiee SKJISKTUUHBIM U
T'MOKUM: TPUHIIAI TPakK/IaHCTBA B BenmkoOpuTaHum sIBsieTcst
CyOCHIMapHBIM TI0 OTHOIICHUIO K MPHHIIUIY AOMUIIMINS, a B
POMaHOTepMaHCKUX TOCyAapcTBax — Ha00opoT. Beeobiiee npu-
3HAHUE MOJIyYrJI IPUHIUI TECHOW CBS3M, CTABIIMKA HOPMOM jus
€Ogens MeXTyHapOAHOIO YACTHOI'O ITpaBa, MPUHIIUI, O3BOJISIO-
WA OTKA3aThCs OT UCMOIb30BaAHMS TI0OOM KOJUTU3UOHHOU TTPU-
BSA3KM, €CJIM OHA HE OTPaXaeT peaslbHYI0 CBSI3b OTHOLICHUS U
npaBonopsiaka. IHpIMU c/I0BaMU, I0PUCT, 3aHUMAIOIIUIICS CPaB-
HUTEJIbHBIM TTPABOBE/ICHUEM, B HACTOsIIEE BPEMsI B MEHbIIIEH



CTENeH! YUYUThIBAET MCTOPUKO-TIPABOBBIE OCOOCHHOCTH CBOETO
rocy/apcTBa WM ONMM3KUX TOCYIAPCTB, W JIOJKEH OPHUEHTHPO-
BaThCs, TIPEXkJIE BCEro, Ha MeTobl (popmasbHOW Joruku. [Tpu
COCTaBJICHUM HAIIMOHAJIbHBIX KOJEKCOB B chepe MeK TyHaAPOIHO-
r'0 YaCTHOTO IIpaBa HEOOXOAUMO paboTaTh C MOJIEISIMU OTHOIIIE-
HUU, OTOPBAaHHBIMU OT PeajIbHOU MPABOBOW CUCTEMBI (KPOME TO-
ro, 3TO TpeOOBaHME BBITEKAET U U3 MEKIYHAPOTHOTO XapakTepa
KOJUIM3MOHHOTO PETyTMPOBAHMS).

I'pammamuueckuii memoo. K coxaneHHIo, STOT METOJ MPaK-
THYECKU He padoTaeT B 00JaCTU KOJUTM3MOHHOTO PEryJIMpOBa-
HUA. TEpMHUH «KOJUIM3MOHHASI HOPMa» B IOPUCIPYAEHLIMN UMeE-
€T 3HaueHHe, MPOTUBOMOIOKHOE CBOEMY OYKBAIBHOMY CMBIC-
J1y. BosbImioit 6e1oi MexIyHapOTHOTO YaCTHOTO TIPaBa sSIBJISETCS
000co0JIeHre TEPMUHOJIOTMIECKOrO ammapara He TOIbKO OT 00-
1Iel TpaMMAaTUKH, HO U OT TPAMMATHKH UHBIX OTPACJIEBbIX HAyK
Y TpaMMAaTUKK TEOPUM rOCYIapcTBa U MPaBa.

B HacTosiimem vccneoBaHuM JIeNaeTcsl TOMbITKA BEIPAOOTKH
o0I1Iero ¢ oTpacjieBbIMUA HayKaMHu M C TeOpHel rocyaapcrsa U
IIpaBa rpaMMaTUYECKOrO armnapara MeX/J1yHapOoJAHOIO YacTHOTO
MpaBa U MpeJlaraeTcsl psiJi HOBbIX HAYUHBIX TEPMHUHOB.

CepbesHble mpo0IeMbl BHI3BIBAET CTUIIMCTHKA pazaena VI ua-
cru Tpeteii 'K P®, nzobuityioniasi CI0KHBIMU SI3bIKOBBIMU KOH-
CTPYKIMSIMU U CIIEUUAIbHBIMU TEPMUHAMU, IOHATHBIMU TOJIb-
KO y3KuM crnietianuctam. O1HoM U3 3a/1a4 HACTOSIIIETO UCCIIeI0-
BaHUs B 9TOU CBS3M SBUJIACH NEPE(POPMYJIMPOBKA COOTBETCTBY-



fomux nojoxenuid 'K PO u nepenava ux cmbicia mpu momo-
1 6oJiee MPOCTHIX S3BIKOBBIX (hopM. [lenaioTcs mpeiokeHus
de lege ferenda, HanpaB/IeHHBIE HE TOJILKO HA U3MEHEHUE CMBbIC-
na nosoxkennit 'K P®, HO 1 Ha COBEpIIIEHCTBOBaHUE UX I'paM-
MaTUYECKOW KOHCTPYKIIUU.

Memoovet gpopmanvroii noeuxu. Metoapl (pOpMaIbHOU JIOTH-
KU, MOXKayl, HanOoJiee IPUMEHUMBI TTPU UCCIIEIOBAHUM SIBJIE-
HUIA B 00J1aCTH MEXAyHapOIHOTO YyacTHOro mpasa. [Ipencrapis-
eTcs1, 4YTO caM MPOLIECC BHIOOPA KOMIIETEHTHOTO MPAaBOMOPsAKA
— 9TO UCKJIIOYUTEJTHHO JIOTUIECKUI aKT, He TIOJBEPKECHHBIN BJTU-
SIHAIO TOJIMTUYECKON 1iesiecooOpa3HocTu. bosee Toro, marepu-
aJIbHbIe MHTEPECHl CYObEKTOB MIPABOOTHOIIIEHUSI HA Tare ycTa-
HOBJICHUS IPUMEHUMOTO TTPaBa TaKKe B 3HAYNTEILHON CTETICHN
00€eCIIeHNBAIOTCSI WJIM, BO BCSKOM Cilydae, JOJKHBI OOeCIIeHH-
BaTbcs. KomnmsnonHas mpoOiiema MokeT ObITh pellieHa 06e3 Bbl-
X0[1a 3a paMKH (hopMasIbHOU 00OOIIIEHHOM CTPYKTYPbI ITPABOOT-
HOIIICHWSI.

Omeuecmeennas dokmpuna. 11py ocBeIeHNN TEOPETUYECKUX
po0JIeM KOJUTM3MOHHOTO PETYIMPOBAHUSI ABTOP OPUEHTUPOBAT-
Csl Ha KJIACCMUECKUe pabOThl OTEYEeCTBEHHBIX yueHbIX: JI. A.
Jlynua, U. C. Ileperepckoro, B. M. Kopeukoro u ap. Joctoun-
CTBOM JIaHHBIX Pa0OT SIBJISIETCS OCBEIEHUE BOIPOCOB YCTAHOB-
JICHUs] ¥ IPUMEHEHUs] MHOCTPAHHOIO YAaCTHOIO MPaBa BHE CBfI-
31 C TEM WIA UHBIM KOHKPETHBIM 3aKOHOJATEJIbHBIM PEIICHU-



eM. CoBpeMeHHOe MeX TyHAPOIHOE YACTHOE MPABO 3HAUMUTEIbHO
VM3MEHWIOCh TI0 CPABHEHUIO C cepeAruHOM XX B., OOHAKO Ipej-
CTaBJISIETCS, UTO OOIIME MPUHIIUITH IPABOBOTO PEryJIUPOBAHUS U
CYIIHOCTb MEKAYHAPOAHOIO YaCTHOI'O IIPAaBa OCTAJIUCH TEMU Ke.

B pa6ote mmpoko ucnonszoBasuck padotsl JI. 1. Anydpu-
esou, M. M. borycnasckoro, B. I1. 3Bekosa, B. B. I'aBpuinosa
U Jipyrue paOoThl O MEXAYHAPOIHOMY YaCTHOMY IPaBy KOHIIA
XX B. — Havana XXI B.

[TosiuBMecs nocne npunsatus pasaena VI 'K PO crarbu
¥ MOHOTpary OTeYeCTBEHHBIX ABTOPOB KOMMEHTHUPYIOIIETO Xa-
pakrepa (I'. K. ImurpueBou, U. B. EnuceeBa, E. A. CyxaHoBa,
H. W. Mapsiesoit, B. I1. 3sekoBa, A. . MypaHoBa u 1ip.).

bBe3 Mex1yHapoiHO-TPaBOBOI0 MaTepralia HEBO3MOKHO pac-
KPBITh PsIJT BOMPOCOB KOJUTM3MOHHOTO peryivpoBanus. B srtoi
CBSI3U OBLTM pACCMOTPEHBI TIO3UIIMU OOMICIPU3HAHHBIX CIIeIra-
JIMCTOB B 00JIacTH MeXayHapoaHoro mpasa: A. ®depapocca, JI.
Onnenreiima, f. Bpoynmu, ®. ®. Maprenca, I'. B. Urnatenko
u JIp.

[Tpeamer uccnenoBanust TpeOOBAJ B psijie ClIyyaeB paccMOT-
peHusi npoOseM, pellleHHe KOTOPBIX OCYIIECTBIISIETCS] B paM-
KaX MHbIX OTPACIEBbIX IOPUINYECKUX AUCHUILIMH: TPAKAAHCKO-
ro npasa, rpaxJaHCKOro Mpolecca, aIMMHUCTPATUBHOTO MTpaBa
Y KOHCTUTYIIMOHHOTO TIpaBa. B Takux ciyyasix aBTOp UCHONb30-
BaJ B IIEpBYI0 ouepeb oomen3pectHbie padotsl ['. ®. Illepie-
HeBuua, O. C. Nodde, M. A. I'ypeuua, 0. K. Ocunosa, T. H.
Hemaraesoiut u nip.



O630p unocmpantoti Ookmpurwl. TIpoOIeMbl, BOSHUKAIOIIVE
B chepe KOJUTM3UOHHOTO PEryIMPOBAHUS, aKTya bHBI 11 BCEX
rocynapctB. [Ipegmer HayuyHbIX MCCIeOBaHUUN B cdepe Mex-
JYHApOJTHOTO YaCTHOTO TpaBa SIBJISIETCSI OOIIMM, YTO TO3BOJIA-
€T OTEYECTBEHHOMY YUYEHOMY 3(P(PEKTUBHO MCIOJIB30BaTh pas3-
PabOTKM 3apyOeKHOMN JIOKTPHHBI.

B TO e BpeMs MeXIyHapOJHOE YaCTHOE MPaBO OYEHb TeC-
HO CBSI3aHO C T'PaJIaHCKUM TTPABOM U I'PAKAAHCKUM IPOIIECCOM
— OTpacisiMU, TJe HallMOHAJIbHAsI crielinuKa BbIpaKeHa OYEeHb
cwibHO. B 310 cBs3u nudpdpepeHImanus HayKu Mex/1yHapoj-
HOTO YaCTHOTO MpaBa B 3aBUCUMOCTH OT HAIITMOHAJILHOM MPUHA/I-
JIEKHOCTH TaK WJIM MHAY€ UMEET MECTO U €€ CJIeyeT yUUThIBATh
NP aJIanTayy 3apyOeKHOTO OTIbITA.

Huddepenmaiivisi HayKu MeKTyHAPOAHOTO YacTHOTO TMpa-
Ba OOBEKTHMBHO YYHUTHIBAeT IuddepeHIraiiio MpaBoOBbIX Ce-
Mel. MOKHO TOBOPUTH O CYIIECTBOBAHUM POMAHO-TE€PMAaHCKO-
0, aHITIOCAKCOHCKOTO M PEJIMTMO3HOIO MEKAYHAPOIHOIO 4acT-
Horo npaBa. Kpome Toro, 1yis 1iejiell HaCTOSILErO UCCIEJOBAHUS
YMECTHO BBIJIEJIUTh MEXJyHAPOAHOE YACTHOE MPABO pa3BUBAIO-
HIMXCS TOCYAAPCTB.

Pomano-zepmanckas npagoeasi cemvsi SIBISETCS KOTBIOETBIO
MEXIYHAPOIHOIO YacTHOIO IIpaBa, B UTAJIbSIHCKUX YHUBEPCHU-
TeTax 3Ta HayKa CTaJla u3ydarbcs Brepsble. [IpuHumIEl coBpe-
MEHHOTO KOJUIM3MOHHOTO PEryJIMPOBAHMS TaKKe ObUTH 3aJI0XKe-



HBl aBTOpaMHU, OTHOCSIIMMHUCSA K 3Tol cembe (K. ¢pon CaBunbu,
I1. Manuunu u ap.).

['maBHast XapaKTepUCTHKA POMAHO-T€PMAHCKOTO MeXkIyHa-
POZIHOTO YacCTHOIO MpaBa, ONPEAENsoNIasl BCE OCTaIbHBIE, 3a-
KJIIOYAIOTCS B CJIEIOBAHUH OOIIEMY TTPUHITUITY «OJIM30CTH MTpaBa
Y OTHOILIEHUI», c(popmynmupoBaHHOMY K. (pon CaBunbH, 1 B Ha-
CTOPOKEHHOM OTHOIIEHUM K COBPEMEHHBIM aHIJIOCAKCOHCKUM
TEOpHUsIM B 00JIACTU KOJUTM3UOHHOTO PEryJIUpOBAHUS.

B pamkax pomaHO-repMaHCKOM ITPaBOBOM CEMbH B HACTOSIIIIEE
BpeMs HaOJTIO/IaeTCsl BeChMa YeTKOe pasJiesieHre JOKTPUHBI Ha
JBE «MmojacucteMbl». O1Ha UMEET CBOM LIEHTp BO PpaHLIuU, Apy-
ras — B 'epmanuu. ['panunia Mexay ppaHIly3ckuM (POMaHCKUM)
MEXTyHAPOIHBIM YaCTHBIM IIPABOM M HEMEIKUM (IT€PMAHCKHM)
MEKIYHAPOIHBIM YaCTHBIM ITPABOM (PAKTUYECKU MPEICTABIISIET
coOoii rpaHulty Mexay 3anagHoi u KOxHoit EBporoit, ¢ oqHOM
croponbl, 1 CeBepHoit 1 Boctounoit EBpornioit — ¢ gpyroii.

[log BAMsHUME (PpaHIy3CKOM KOHUEMIUK MEKAYHAPOOHOIO
YaCTHOTO MPaBa B HACTOSIIEE BPEMsI MONAJIA TAKUE €BPOIIEUCKUE
cTpanbl, Kak benbrus, Utanus, Ucnanus, yactuuno IBenapus
Y JIp.; IO]] BJIMSIHAE HEMEIKOW KOHLIENINH — CTpaHbl BocTrouHON
EBponbl, CkannunaBus, anus, ABcTpus u 1p.

['maBHBIE XapaKTEPUCTMKM POMAHCKOIO MEKAYHAPOIHOIO
YaCTHOT'O MPaBa 3aKJII0YAIOTCS B CJIEAYIOLIEM:

— (pakyJpTaTUBHOE NPUMEHEHHE KOJJIM3UMOHHOW HOPMBI U
MHOCTPAHHOI'O MpaBa;

— HaJM4YWe OPUTUHAJIBHBIX WHCTUTYTOB: MOOWJILHBIH KOH-



(makT, 06X0/1 3aKOHA M JIp.;

— HE3aBUCHMOE JIPYT OT Jpyra pa3BUTHE CylIeOHOW IPAKTUKU
U JIOKTPUHBI;

— «JIETKOCTb» M PALIMOHAIM3M HAy4YHOI'O CTHJISI M HAYUHBIX ap-
T'YMEHTOB; UCMOJIb30BAaHUE JJOKA3aTEIbCTB, OCHOBAHHBIX HA YTH-
JIMTAPHOW LIEHHOCTHA OTCTAaMBAEMOU MO3ULIH.

['maBHBIE XapaKTEPUCTUKU TEPMAHCKOTO MEKAyHAPOIHOTO
YAaCTHOI'O MPaBa 3aKJII0YAI0TCS B CIEAYIOLIEM:

— 00s13aTesIbHOEe TPUMEHEHNE KOJUTM3MOHHON HOPMBI U MHO-
CTPaHHOTO IpaBa;

— HAJIMYUE OPUTHUHAIBHBIX MHCTUTYTOB: IpeIBAPUTEIbHBII
BOIPOC;

— OoJbIIast CBSI3b MEK/1Yy CyleOHOM MPAKTUKOM U IOKTPUHOI;

— HAYYHBIV CTUJIb U HAYYHAS apryMEHTalIMsl, TOCTPOSHHAsI Ha
IIPUHLIMIIAX KECTKOM (POPMAIbHOM JIOTMKH, ONEPUPOBAHUE Ka-
TeropusiMu oO1eil punocopuu, odpaiieHue K MeXAUCIUILIH-
HapHBIM TTPOOJIEMaM.

OtnenpHbIE 3aMEYaHMS:

1. B pamkax pomMaHO-T€pMaHCKOM IMPABOBOM CEMbH CyIIe-
CTBYIOT I'OCYJapCTBa, MEX/IYHAPOIHOE YACTHOE MIPABO KOTOPbIX
HE MOXeT OBITh C OIMpPeAeIeHHOCThI0O OTHECEHO K (hPaHITy3CKO-
My WJIM HEMELIKOMY LEHTpy. D10, npexae Bcero, lIBennapus,
MEXyHApPOIHOE YaCTHOE MPABO KOTOPOU IMPECTaBIIsieT coOOo
B OMpeJIeJIeHHOM CMBICIIE CJIOBA «CIUIaB» JBYX TPAIUIUN. DTO
— Utanus, mexayHapoqHOe YaCTHOE MpPaBO KOTOPOH A0 HE/IaB-
HEro BPEMEHM OTIIMYAJIOCh PE3KO BBIPAKEHHOM HAIIMOHAJIBHOU



cnerUKou, B MOCJIEIHEe BpeMsl, MpaB/ia, 3Ta CrienuduKa 1uc-
4ye3aeT Mojl BIUSHUEM (PPaHIly3CKOM KOHUENIMU MEKAyHapO/I-
HOI'O YaCTHOIO IpaBa.

2. PomaHCKasi KOHLIENIMsI OKa3blBa€T CUJIbHOE BIIMSIHME HA
pa3BUTHE MEKAyHAPOAHOro YacTHOro npasa Ha Cesepe Adpuku
(B Aimxupe, Tynnce, Erunre, Mapokko u ap.) u B JlaTuHckon
Amepuke. ['epMaHCKasi KOHIIETIIMS BO3AECUCTBYET HA MPABOBbIE
cembn Bocrounoit EBporibi.

3. P® ¢ TOYKM 3peHus COAEpKaHUS OCHOBHBIX MHCTUTYTOB
ME>IyHAPOIHOTO YaCTHOTO TpaBa B OOJIBINICH CTETIEHH TATOTEET
K TepMaHCKoOW Tpaauivu. ONbIT POMAHCKON TPAUIIMU MMPAKTU-
YECKU HE YUMTHIBAETCS HU OTEYECTBEHHBIM 3aKOHOAATENIEM, HU
OTE€YECTBEHHOM JOKTPUHOM.

4. Y nemenkast, v ppaHiry3ckasi TpauIIu UMEIOT OOJIBIIE TO-
YeK COMPUKOCHOBEHHU S, YeM OTInumii. Bunenue takux mpooiem,
KaK MepBUYHasi KBaM(UKAIM, 0OpaTHas OTChUTKA, MyOIUYHbINA
MOPSAOK, UMIIEPATUBHBIE HOPMBI U TIP., — AOCTAaTOYHO YHUDUILIN-
poBaHo. 1 Hemenkasi, u (ppaHIty3cKast Tpaauliy UMEOT OOIIue
kopuu — yuenune K. ¢pon CaBuHbM O OMM30CTU MpaBa U OTHO-
nieHus. B 3Toi cBa3u no3unms (ppaHIly3CKOM JOKTPUHBI BCETra
Oostee OIM3KA K MO3UIIMY HEMEIIKOM TOKTPUHBI, YeM, CKaxeM, K
MO3UIIMY AHTJIMMCKOU JOKTPUHBI.

AH210CaKCOHCKasi KOHLETIIMS MEXAYHApOIHOTO YacTHOTO
IpaBa C HeJIABHETO BpEeMEHU MPEACTABIISIET COO0M MoJie JIs pa3-
HOOOPA3HBIX KCIEPUMEHTOB B OOJIACTH KOJUIM3UOHHOTO pery-



aupoBaHus. TpaguIMoHHAsT OPUTUHAIBHOCTh TOM KOHIICTIIIUU
MIPOSIBJISIETCS B CJIETYIOIIEM:

— BOCIIPUSITHE UHOCTPAHHOTO TpaBa Kak (pakTa;

— HaJIMYMEe OPUTMHAJIHBIX UHCTUTYTOB (B3aMMHOCTb U Jp.),

— OTpHIIaHUE CYIIECTBOBAHUSA psifa MPoOIeM, CBOMCTBEHHBIX
POMAHO-TEPMAHCKOM TpaJuLuyU (IIPeIBApUTENIBHBI BOIIPOC U
Ap.);

— OO0JIbITIIOE BHUMaHKWE apryMeHTAIlMU MPOIECCYaIbHOTO Xa-
paKTepa, JECKPUITUBHBIN OAXOM K psiLy mpoosieM (myOnnIHbINA
TOPSZIOK);

— OoJblas, Mo CPaBHEHUIO C POMAHO-TEPMAHCKOW TpaaUlIv-
elt, nuddepeHimalysa JOKTPUHBI, CBA3aHHAsl, OYEBUJIHO, C OT-
CYTCTBUEM €JVUHOM MO3UIMK 3aKOHOAATeNs U ¢ nuddepeHima-
el CyJeOHOM MPaKTUKH.

B nmocnenHee BpeMsi B paMKax aHTJIOCAKCOHCKOW TPaauIlun
TIOSIBWJIMCh TEOPHH, KOTOPbIe BOOOIIE OTPHUIIAIOT OOIIHE MPHUH-
MBI KOJUTM3UOHHOTO PEryIMpoBaHus (Teopusi «(pakTopa cyga»

v ap.).

Peauzuo3znas KOHUENIMA MEXIYHAPOIHOIO YaCTHOTO IpaBa
OTJINYAETCS CIIEAYIOIUMHU OCOOEHHOCTSIMHU:

— HANOJIHEHWE Psijia UHCTUTYTOB MEKIyHApPOJAHOTO YaCTHO-
Io NpaBa, UMEIOIIKX CBSA3b C MAaTEPUAIbHBIM ITPABOM, PEJTUTHO3-
HBIM coiep:kaHueM (ITyOJIMYHBIN MOPSAAOK, UMIIEPATUBHbBIE HOP-
MbI MEX/IyHAPOIHOIO YaCTHOI'O MpaBa M [1Ip.);

— cnetrduieckoe OTHOIIEHUE K TPATUIIMOHHBIM UHCTUTYTaM



KOJUIM3MOHHOTO PeryIMpoBaHus (0OpaTHast OTChUTKA, IPEABAPH-
TEJIbHBIA BOIIPOC U I1P.);

— HaJTM4YKe OPUTMHAITBHBIX MHCTUTYTOB M IPO0OJIeM (TiprMeHe-
HUE UHTEPIIEPCOHATIBHBIX KOJUIM3UOHHBIX HOPM U Ap.).

Bmecre ¢ Tem psi rocygapcTB ¢ peMruo3HOM MpaBOBOM CH-
CTEMOH B TIOCTIE/IHEE BpeMsI BCe B OOJIBbIIEN CTETNIEHN OPUEHTHPY-
10TCAl Ha eBponelickyio 1okTpuHy. 'K TyHuca, Hanpumep, npea-
CTaBJIsieT COOOM K1accuyeckuid (M, BOZMOXKHO, JYUIIUN U3 Cy-
HIECTBYIOIMX ) CBOJI KOJUIM3UOHHBIX HOPM, IIOCTPOEHHBIM 10 PO-
MaHO-T€pPMaHCKOU MOJIEJIH.

Hexortopsle pa3uBaoimumecs rocynapcrsa (Kuraii, Hekoro-
pble crpanbl JlaTuHcKOM Amepuku, otdyactu Poccusi u np.) B
HacTosiee BpeMs elle He c(hOPMUPOBAIN COOCTBEHHYIO KOH-
LEMNIMAI0 MEXIYHApPOIHOro 4acTtHoro mnpasa. [lostomy Henb3s
C ONPEAEIEHHOCTBIO TOBOPUTh 00 MX OTHOCMMOCTH K TOW WU
WHOW MPaBOBOM CEMbe.

[IpakTHUecKy MOJHOE OTCYTCTBUE A0 HEJABHETO BPEMEHU CY-
IeOHOM MPAKTUKH B 00JIACTH KOJUTM3MOHHOTO PETYJIMPOBAHHMS B
Kurae u Poccun, Hepa3BUTOCTh CPABHUTENILHOTO IPABOBEIEHU A
3aMeJISIOT pa3BUTHE NOKTpUHBL. [loka 3T npensaTcTBUs HE UC-
4e3JIi KOHTYPBbI OyIyIlei KOHIETIITUN MEKIyHAPOTHOTO YaCTHO-
ro npasa Poccun wim Kurasd yragares TpyaHo. Brionse Bo3amoxHa
JaypHenas opreHTanus Poccun Ha repmMaHCKylo JOKTPUHY, a
Kuras — Ha pomaHCcKyio TOKTpuHY. OIHAaKO B paBHOM CTENEHU
MO’KHO MPEIOI0KUTh, YTO OPUTMHAIBHOCTD MPABOBbIX KYJIBTYP
B JIaHHOM CJTy4ae TIOBJIUSIET Ha BEIPAOOTKY COBEPIIEHHO OPUTH-



HaJIbHBIX KOHLENIMil perynupoBanusi. [Ipumenurensio k Ku-
Tal0, KOHEYHO, 3TO MPE/TOIOKEHUE MMeeT OOJIbIIe MIAHCOB /IS
peau3anum.

B HacroseM uccienoBaHuM MPEUMYILECTBEHHO MCIIONb30-
BaHbl PadOTHl aBTOPOB, OTHOCSIIUXCS K POMAaHO-TEPMAHCKOW
npaBoBoK ceMbe. OCHOBHOE BHMMAaHUE YHAEseTCs (ppaHIry3-
CKOM, UTAJIbTHCKOW Y HEMEIIKOM IIKOJIaM MpaBa.

dpaniry3ckas TOKTpUHA TpecTaBieHa padoramu A. batud-
ons, I1. Maiiepa, I1. Kyp6a, b. Aymu, W. JlyccyapHa, 1. I'yt-
MaHa | Jip.

WranbstHCKast MOKTpUHA TipeicTaBieHa padoramu 1. [Tukko-
He, . Mockonu, U. TTuttanyru, A. BuBbsau u ap.

Hemenkas noxktpuna rnpencrasieHa padoramu X. Illaka, JI.
Paare, D. Maiive, A. Makaposa u ap.

Taksxke ObLTM MCHONB30BaHbI padoThl aBropoB Mcnanuu (K.
Scmayrec-Mota, X. [I. Toncanec Kammoc u np.), Benecy-
anbl (T'onzano Tlappa-Apanrypen), Hanum (Topoenn CeeHH
mvunar), Anonnn (Hummranm), Kuras (Jorren Key), bensrun
(P. Bangep Dabcr, M. Beszep u ap.) 1 Apyrux crpas.

AHIIIOCAKCOHCKAsi OKTPUHA TMpefcTaBiieHa padoTamu M.
Bonbda, A. ®. Jloysndenna, [I. Makkiavna u ap.

Hopmamuenwuii mamepuan. HopmaTuBHOM OCHOBOW UCCIIEO-
BaHus spisiorcs cieayomue aktel: ['K PO, CK P®, TK PO,
KTM P®, 3akoH P® «O MexayHapOAHOM KOMMEPUYECKOM ap-
outpaxe» 1993 r. u n1p., 3aKperuIsIoNre KOJUIM3UOHHBIE HOP-



Mbl. [ToMHUMO JEeHCTBYIOIIMX HOPMATUBHBIX AKTOB, ABTOP B psijie
cltydaeB oOparniajcs K MOJIOKeHUsIM HOPMATUBHBIX aKTOB, yTpa-
TUBIIUX cuTy. B paboTe JOKa3biBaeTCsl HECOCTOSATETBHOCTD Te-
31Ca, B COOTBETCTBUY C KOTOPBIM KOJUTM3MOHHBIE HOpMBI [ K PO
MPUHLUIIMAIBHO OTIIMYAIOTCH OT COOTBETCTBYIOIMX HOpM OI'3
CCCP u kavyectBeHHO npeBocxoasAT ux. [Ipencrasnsercs, 4ro B
psne ciaydaeB pasaen VII OI'3 CCCP 1991 r. npennaraer 0o-
Jiee IPOCTOe U JIETaHTHOE PellieHNe KOJUTM3UOHHOW MPOOIeMBbl,
yem pazzaen VITK P®. OI'3 CCCP 1991 r. nomxHBI COXpaHUTh
CBOE 3HAYEHUE ISl JOKTPUHBI B KAYECTBE AKTa, 3aKPEIUBILIETO
COCTOSITEJIBHYIO CUCTEMY HOPM, KOTOPBIE MOIJIM Obl JOCTaTOYHO
3(pEeKTUBHO peryImpoBaTh OOIECTBEHHbIE OTHOIIEHHS U B Ha-
CTosilIiee BpeMsI.

B pabote ucnonp30Bajcs MekIyHapOIHO-TIPABOBON MaTepH-
an. [loMrMo mMexayHapOOHBIX JOTOBOPOB, 3aKPEILISIOIINX KOJ-
JIM3UOHHBIE HOPMBI, ObLITM UCTIONb30BaHbl KOHCYJIbCKHE KOHBEH-
1[MM, KOHBEHIIUH, 3aKPEIUISIONINe MaTepralibHble HOPMbl MEX-
JYHapOAHOI'O YaCTHOI'O IpaBa, MEXIyHAPOIHBIE JOTOBOPBI, MO-
CBSILIEHHBIE PA3JIMYHBIM aCleKTaM IMPABOBOM MOMOIIIH, U TIP.

B kHure ananusupyiorcs Hekotopele nonoxenns AIIK P,
I'TIK P® u npyrux HOpMaTUBHO-ITPABOBBIX AKTOB.

[Momumo akToB 3aKoHOAaTENbcTBA PP, B paboTe ucrosnb3oBa-
JIUCh aKThl MHOCTPAHHOTO 3aKOHOAATENIbCTBA B c(pepe KOJLTU3U-
OHHOT'O peryjMpoBaHus. B kauecTBe cripaBOYHOro MocoOusi uc-
TMOJIb30BAJIMCh HEIABHO BBIIIENIINNA COOPHUK «MexayHaponHoe
yacTtHoe npaBo. MIHOCcTpaHHOE 3aKkoHOATeNbCTBO» (CocTaBuUTe-



m A. H. XKunsnios u A. 1. Mypanos. M., 2001) u gpyrue ma-
TepUaJbl.

Cyoebrnas npaxmuka. B padoTte paccMaTpUBaJIMCh pellIeHUs 1
uHble akThl Boiciiero Apourpaxuoro Cyaa P®, Bepxosroro Cy-
na P®, Koncrturyumonnoro Cyna PO, MexayHapoIHOro KoM-
MepYeCcKOro apouTpakHOTo cyjia mpu ToproBo-MpOMBIILICHHON
nanare PO.

OtevecTBeHHas1 cygeOHasi MpaKTUKa Heborata MpUMepamH,
WLTIOCTPUPYIONTMHA HEKOTOPbIE CIIOKHBIE MTPOOIeMbI KOJITH3H-
OHHOT'O peryaupoBaHusi. B 3Toii CBsI3M B psijie CyyaeB Jj1s1 OCBe-
IIEHUS TOTO WM MHOTO Te3Uca aBTOP ObUT BHIHYKJIEH CAMOCTOSI-
TEJIbHO MOJIEJIMPOBATh NTPABONPUMEHUTESIbHBIE CUTYAIUH.

Jnst vyumocTpanyu psiaa mpooieM KOJUTM3UOHHOTO PeryJIrpo-
BaHUS TPUBJIEKAIACh MPAKTUKA MEKAYHAPOIHbIX IOPUCAUKIIN-
OHHbIX OpraHoB (IIocTOsIHHOM ManaTel MEKAYHAPOAHOIO MPaBo-
cynus Jluru Hauwii, Mexxaynapognoro Cyna OOH u np.).

B Hacrosimem rccnegoBaHuK MCTIOIb30BAIUCh ABA TUIIA UHO-
CTPaHHBIX Cy/IeOHBIX PEICHUI: KJIACCUUECKUe CylIeOHbIe pere-
HUs1, TIOBJIMSBIIME HA (DOPMUPOBaHKE AOKTPUHBI, U HOBEMIIINE
cyneOHbIe pelieHusl, OTpaXxaloliee COCTOSIHAE MekTyHAPOJHOTO
YaCTHOT'O IPaBa MHOCTPAHHBIX TOCY/IAPCTB HA COBPEMEHHOM 3Ta-
mne.

Haubosnbiniee BHUMaHME yAeIeHO pelieHusiM (PpaHIly3CKUX,
UTAJIbSTHCKUX, UCTIAHCKUX U HEMEIKUX CyA0B. B MeHblleil cTe-
TMIEHU KCITOJIb30BAJIMCh PEIICHUS CYJOB aHITIOCAKCOHCKUX TOCY-



JApCTB U CYIOB Pa3BUBAIOLIMXCS IOCYJapcTB. B OCHOBHOM pac-
CMaTpUBAIOTCS peleHns BhICIKX cyaoB (KaccaioHHbIX cynoB
@panuuu, Utanuu n bensrun, BepxoBHoro cyna I'epmannu u
np.).

3aKOHOJATENILCTBO HEKOTOPBIX E€BPONENCKUX TIOCYJapCcTB B
cepe MexayHaApOIHOIO YaCTHOTO IpaBa SIBJISAETCS HEe KOoau(pu-
uupoBaHHbIM (Ppanius, Benukobpuranus, oryactu ['epmanus
u 1p.). CyneOHble pellieHus BbICIIUX CYJI0B B 3TOM CBSI3M (paKTu-
YeCKM IMPUOOPETaIoT XapakTep cyaedHoro npeueneHTa. Vx 3Ha-
YyeHre, TaKUM 00pa3oM, MPEBHIIACT 3HAYCHHUE UAOCHPAUUU
npoOJIeMbl ¥ OJIM3KO K 3HAYSHUIO TIMCAHOW HOPMBI ITpaBa.

ITpu pabote ¢ cyneOHbBIMU PEIIEHUSMU CIIEyeT YUUTHIBAThH
cneunpuky pemenuii KaccarponHoro cyna ®panimu, KoTopbie
BECbMA JIAKOHWYHBI 110 CPAaBHEHMIO C PELICHUSMM BBICIIUX CY-
J0B Apyrux crpal. Pemenus KaccaumonHoro cyaa rno oobemy He
IIPEBBILLIAIOT, KAK IIPABUJIO, TIOJIOBUHBI CTPAHULIBI U YACTO COCTO-
AT U3 OJHOTO CJIOKHOIO MpelIokeHus. B aTux pemeHusax mo-
3ULIMSA CyAA YaCTO HE BBICKA3BIBAETCS C ONPENEJIEHHOCTHIO, T10-
9TOMY 3aJlaya €€ YTOYHEHHUS JIOKUTCA Ha JOKTpUHY. Pernenus
(paHIy3cKuX Cyn0B MyOIMKYIOTCS C KOMMEHTapUsIMU BEAYyLIHUX
CMIEIMAIMCTOB B 0OIACTH MEXAYHAPOAHOTO YaCTHOTO MpaBa.

Hammume Goratoil cyneOHOW MPAKTUKHU SIBISETCS MOIIHBIM
CTUMYJIOM Pa3BUTHUS HAYKHU, CTUMYJIOM, KOTOPBIM, K COKAJIEHUIO,
orcyTcTBYeT B PD npumeHuTebHO K podiemMam Mex yHapo[l-
HOI'O YaCTHOIO I1paBa.



I'maBa 1
KoJ/umm3noHHass HOpMa
A ABTOHOMMS BOJIA

1.1. IloHsiTHE 1 OCOOEHHOCTH
MesK/IyHApPOJJHOI0 YacTHOro mpaBa

[Ipexae yeM paccMOTpeTh BOIPOCH], HEMOCPEACTBEHHO CBSI-
3aHHbBIE C OCOOEHHOCTSIMU KOJUIM3UOHHOTO PEryJIMpPOBaHUS, T1e-
JIeco0Opa3HO OCBETUTh HEKOTOPBIE OOIIIE 0COOEHHOCTH MEXK Y-
HApOJHOTO YaCTHOTO MpaBa, OIpeaesIsoIye Crielu(prKy JaHHO-
r'0 HCCIIeJOBaHUS.

Tonsimue mexncoyHapooHozo uacmuozo npasa. MexayHapos-
HOE YaCTHOE MPaBO («pa3rpaHUIMBAIOIIee TPaBO», «KOJTU3HOH-
HOE TTPaBO», «KOH(MIMKT 3aKOHOB») — COBOKYITHOCTh HOPM, pe-
TYJIUPYIOIIUX I'paXJIaHCKUE, CeMelHbIe, TPYAOBbIE U TIPOIIECCY-
aJIbHbIE OTHOILIEHUS C YYaCTHUEM MHOCTPAHHOIO 1eMeHTa. . @.
MapreHc orpefesnsieT MexXIyHapOIHOE YacTHOE MPAaBO KaK «CO-
BOKYITHOCTh IOPUIUYECKUX HOPM, OMpeAesIsIonnX MpuMeHeHre
K JIAaHHOMY TIPaBOBOMY OTHOIIICHHIO 3aMHTEPECOBAHHOTO JIUIIA, B
00JIacTH MEXAYHAPOIHBIX 0O0POTOB, MpaBa WM 3aKOHA OTede-



CTBEHHOTO MJIM MHOCTPAHHOTO FOCYAapCTBa» 2.

TepMuH «MexIyHAPOAHOE YaCTHOE IIPABO» MPEIJIOKUI aMe-
pukanckuil aBrop k. Ctopu B koHue 1834 r. D1OT TepMUH
yCTOsIICS, XOTSI OyKBaJIBHOE €ro 3HaUeHHEe HE COBCEM COOTBET-
CTBYET COBPEMEHHOMY NoHuMaHuw. IIpexae Bcero, MexayHa-
POZIHOE YaCTHOE IPaBO HE PETYJMPYET OTHOLICHUS MEXKAY Ha-
ponamu. MexayHapo[HOE YaCTHOE MPABO HE SABJIAETCS UCKIIIO-
YUTEJIHO YaCTHBIM IIPABOM, MOCKOJBKY B €r0 COCTaB BXOIMT
ps HOPM IyOJMYHOTO MpaBa, YYUTHIBAOIIUX MHTEPECH TOCY-
AapcTBa (HampuMep, OroBopka o MmyOan4yHoM nopsake). U, Ha-
KOHELl, MEX/IyHapOJHOE YaCTHOE IPAaBO HE ABJIAETCA B MOJIHOM
CMBICJIE ITPABOM, ITOCKOJIBKY KOJUIM3UOHHBIE HOPMBI, SIBJISIOLIN-
€Csl OCHOBOM MEXk/IyHapOAHOIO YacTHOIO MpaBa, HE YCTaHABJIM-
BAIOT NPaBa M 00S3aHHOCTH CYOBEKTOB MAaTepHATbHOTO MPaBO-
OTHOILIEHMA. B TO ke BpeMs Ipu peanus3alii MexXyHapOIHO-
IO YaCTHOIO IpaBa B3aMMOJEHCTBYIOT HECKOJIBKO HAI[MOHAJIb-
HBIX [IPABOIOPSAKOB, IPOLIECCYAIbHBIE HOPMbI MEXK JyHAPOIHO-
T'0 YaCTHOTO IPaBa OOCITYKMBAIOT HOPMBI MaTepHaJIbHbIC, U TTPH-
MEHEHUE KOJUIM3UOHHBIX HOPM HEMBICIUMO Oe3 MpUMEHEHUs
HOPM MAaTepUaJIbHOTO IPaBa, K KOTOPOMY KOJUIM3MOHHBIE HOP-
MBI OTCBUIAIOT. Bce 3To olpaBpIBaeT UCHOIB30BAHUE ITOTO TEP-
MUHA.

Jlo cux mop B JOKTPUHE HE YracaioT CIOpbl OTHOCHUTEJIb-
HO IOPUIUYECKOM MPUPOIBI HOPM MEXIyHApOJHOIO 4YaCTHOIO

2 Maprenc ®. ®. CoBpeMEHHOE MEXAyHapOIHOE IIPABO LIUBUIM30BaHHBIX HAPOJOB.
B2t1.M.,199.T.2.C.170.



npaBa. HanbGosiee M3BECTHBIC TOUKU 3PEHUS: MEKIyHAPOIHOE
YacTHOE MPaBO — OTPACIb MEKIYHAPOJHOTO MyOINYHOTrO Ipa-
Ba; MEKIYHAPOJHOE YaCTHOE MPABO— MHCTUTYT IPakIaHCKOTO
paBa; MEXyHAPOJHOE YACTHOE MPABO — CAMOCTOSITE/IbHASI CH-
cTeMa Ipapa, JeACTBYIOIIAst HApsILy C HAIMOHAIBHBIM U MEK/TY-
HAPOIHBIM MyOJIMYHBIM [TPABOM; MEXyHAPOTHOE YaCTHOE Tpa-
BO — CAMOCTOSITEJIbHASI OTPAC/Ib HALIMOHAILHOTO TIpaBa. [JaHHbIN
BOIIPOC B psifie CIydyaeB MPUOOpETaeT MPaKTUIECKOe 3HAUCHHE.
C ero pelieHueM CBsI3aHbI POOJIEMBI ONpeIe/IeHN S PUHITUIIOB
MEkJyHApOJHOTO YaCTHOTO TpaBa, TOJIKOBAaHUsI €ro HOpM, BOC-
THOJIHEHUsI TIPOOEJIOB B MEX/IyHAPOJHOM YaCTHOM IpaBe U JIp.
He pa30upast noqpoOHO BCe BapUaHTHI, MOMBITAEMCS [TPUBECTU
JI0Ka3aTeNIbCTBA B MOIJIEP/KKY TOCTIEIHEN TOUKU 3PEHUS, KOTO-
past mpeJcTaBisieTcs: Hanbosee yoeuTeIbHOM.

* Hopmbl Mex/lyHapOJHOIO YaCTHOIO IMpaBa Peasu3ylTCs
[JIABHBIM 00Pa30M B paMKax HAIIMOHAJBLHOTO MTPABOMOPS/IKA, UX
IPUMEHEHHE OCYINECTBIISETCS HAMOHAIBHBIMU CYJaMH, CJIE/I0-
BaTeJIbHO MEXyHApOIHOE YACTHOE MPABO JEHCTBYET B paMKax
HAIIMOHAJILHOTO MPABOIOPSIIKA. BOJBIIMHCTBO HOPM MEKTyHa-
POIHOIO YaCTHOTO IpaBa MO-MPekKHEMY 3aKpeIlieHbl B HAIMO-
HaJIbHOM 3aKOHO/IaTeIbCTRE.

* HopMbl MexX1yHapOIHOrO YacTHOTO MpaBa MMET OOMIYIO
0COOEHHOCTh: BCe OHM HAIPABJICHbl HA PEryJMPOBaHUE OTHO-
IIIEHUI C yJaCTHEM MHOCTPaHHOTO nieMenTa. Crierdrka 3Tux
OTHOIIIEHW! TIO3BOJIAET BBIICIWTh MX B OCOOy Tpyry. Ta-
KAM 00pa3oM, MeXIyHapOoIHOE YaCTHOE IPaBO MMEEeT CaMo-



CTOSITEJIbHBIN NTpeaMeT perynvpoBanus. Kak cneacrBue, nprme-
HEHUE MEeXyHApOJHOTO YacTHOTO IMpaBa, OCOOEHHO MpUMEHe-
HUE HOPM KOJUIM3MOHHOIO TpaBa, UMEET psj CHelrupUIECKUx
0COOEHHOCTEH, He UMEIOIIMX aHAJIOTOB B JIPYTMX OTpacisxX Ha-
IMOHAJIBHOTO WJIM MEKAyHAPOAHOIO IMpaBa, YTO MO3BOJISIET IO-
BOpUTh 00 000COOIEHHOCTH HOPM MEXyHAPOJHOTO YaCTHOTO
rpaBa OT HOPM JPYyTUX OTpaciien.

* Hopmbl MekayHapOAHOro 4aCTHOTO IMpaBa HE MOTYT pac-
CMaTpUBAThCS KaK YaCTh MEKAYHAPOAHOIO MpaBa TOAbKO Ha TOM
OCHOBAHUU, YTO B KPYI UICTOYHUKOB MEXAYHAPOJHOTO YacTHO-
IO MpaBa BXOJAT MEXKIyHAPOJHbIE JOrOBOPbl. CEerofHs Mex1y-
HapOJIHbIE JOTOBOPHI SIBJISIIOTCS ICTOUHUKOM MPAKTUYECKU BCEX
oTpacyiell HAlIMOHAIBHOTO TpaBa. Heckonbko OONbIIMIA yaesb-
HBII BEC MEXIyHAPOOHBIX JIOroBOpoB B MCTOUHMKOBOU Oaze
MEXIYHApOIHOTO YacTHOTO TpaBa SIBJSIETCS CBUAETEIbCTBOM
METOAOJIOTMYECKON CBSI3M MEXIyHAPOJHOIO YAaCTHOTO IpaBa C
Me:K TyHapOIHBIM ITyOJIMYHBIM IIPABOM, HO HE OTHOCUMOCTH TIep-
BOT'O KO BTOPOMY.

* MesxayHapoaHOE YaCTHOE MPABO HE MOKET paccMaTpUBaTh-
Cs U KaK 4acTh IPakJJaHCKOI'O IpaBa, MOCKOJIbKY B €ro COCTaB
BXOJSAT HOPMBI, BBIXOASIIINE 32 MIPEesibl PEryIMpPOBaHUS IPaXK-
JAHCKOT'O MPaBa: HOPMbI CEMENHOTO, TPYAOBOIO U TPOLIECCYaIb-
HOTO IpaBa.

ITo muenuto M. Mccana, «npruHUMasi BO BHUMaHHUE €ro (Mex-
JYHApOAHOI'O YacTHOTo mpasa. — B. T.) 3KJIEKTMYECKUI Xapak-
Tep, 3aMMCTBOBAHUE U3 PA3UYHBIX OTPACIEH, YUUThIBAST HAIIU-



OHAJIbHBIE MHTEPECHI, a TaKKe TPeOOBAHUSI COBPEMEHHOTO MEeX-
JYHApOJHOI'O IIPABONOPSIKA, MOKHO OXapaKTepU30BaTh MEXKTy-
HApOJHOE YaCTHOE MPaBO KaK “KATEropMio sui generis” WK Kak
“CaMOCTOATENBHYIO OTPACIb’» 3,

B nocnenHee BpeMsi poccuiickasi TOKTpUHA MPEUMYIIECTBEH-
HO NPU3HAET 32 MEXIYHapOJHBIM YaCTHBIM IPAaBOM XapakTep
CaMOCTOSITEJTLHOW OTpacid HAIMOHAILHOTO TpaBa .

IIpedmem medxncoyHapooHozo uacmuozo npaéa. TpaguloH-
Hasl COBETCKasl, a TeNepb POCCUNCKas TOKTPUHA MEXKTyHAPOIHO-
I'O YaCTHOTO ITpaBa BbIAEJSET TPU OCHOBHBIX 3JIEMEHTA CTPYKTY-
pbI TIPABOOTHOIIIEHU S, Onarogapst KOTOPbIM OTHOIIEHHUE BXOAUT
B MIpeIMET PEeryJMpoBaHMs MEXIYHAPOIHOIO YaCTHOIO Mpasa:
CYOBEKT ITPaBOOTHOIIIEHUSI, OObEKT MPABOOTHOIIEHUS U I0PUIH-
Jyeckuii (pakT. YUeOHHMK 1O MEXyHAPOIHOMY YaCTHOMY TIPaBy
1940 r. onuchiBan NpeaMeT peryjMpoBaHUsl MEXyHAPOAHOIO
YaCTHOTO MpaBa ciieyonmm oopasoM: «I paxaaHCKo-TTpaBoBOe
OTHOIIIEHHUE JIOJKHO OBITh MPU3HAHO MEXTyHAPOIHBIM TP Ha-
JIMYMAY OJHOTO U3 CIELYIOIMX TPU3HAKOB:

a) Korja B PaBOOTHOUIEHNH y4YacTBYET MHOCTpaHel U

0) Koria MpaBOOTHOIIIEHHE CBSI3aHO C TEPPUTOpUE IBYX (MK
HECKOJIbKUX ) TOCYIapCTB»°.

3 Uccax M. Me:xayHaponHoe yactHoe nipaso. M., 1989. C. 13.

4 Cm. Hmurpuesa I'. K. KommenTapuii k I'paxganckomy kopekcy Poccuiickoii ®e-
nepauunu, yacty tpetbedt / Tlon pen. B. 1. Mozonuna. M., 2002. C. 187; 3eekos B. I1.
MexgynaponHoe yactHoe mpaBo. M., 1999. C. 8; Anydpuesa JI. I1. MexgynaponHoe
yactHoe npaBo. B 3 1. M., 2000. T. 1.C. 93 u np.

5 Me:xnynaponHoe yactaoe npaso / [Tox pen. U. C. Tleperepckoro u C. b. Kpsutosa.



JI. A. JIyH11 onipeaesnisieT MeXIyHapOJHOE YaCTHOE IPABO Kak
OTpaCIIb IPaBa, PEryIUPYIOIIYI0 «00IaCTh OTHOIICHUH IPaXk IaH-
CKO-IIPABOBOI'0 XapakTepa... BOZHUKAIIIMX B MEXyHAPOAHOU
ku3HU»C. Tlo muenuio B. B. T'aBpusnioBa, «mpeamer npaBoBOro
PEryJIMpPOBaHUS MEXKYHAPOIHOIO YACTHOTO MPaBa COCTABIISIOT
MEKTyHAPOIHbIE HEMEKIOCY/IapPCTBEHHBIE OTHOIIICHU I HEBJIACT-
Horo xapaktepa»’. JI. [1. AnydpueBa npeaMeToM peryampoBa-
HUSI MEXYHAPOJHOrO YaCTHOTO MpaBa CUUTAET «pa3HOOOpa3-
HblE€ OTHOILIEHMS OMPEAETIEHHOIO pojJa, KOTOPblE BO3HUKAIOT B
cdepe MeKIyHAPOIHOTO IPaXkTAHCKOTO (XO3SUCTBEHHOTO) 000-
poTa B IIIMPOKOM CMBICJIE CJIOBA. .. BKJIIOYAIOUIUE JIUYHbIE, UMY-
IIECTBEHHbIE U CBSI3aHHBIE C HUMU HEUMYIIECTBEHHBIE OTHO-
mieHus»S. [Ipeamer perympoBaHus MEXAyHAPOIHOTO YaCTHOTO
npaBa B OTEUECTBEHHON HAayKe He SIBJISIETCS] OOBEKTOM JIUCKYC-
cui.

Me:xayHapoqHOe YaCTHOE NPaBO PEryIMpPYET OTHOUIEHUE B
cllyyae, eclid OHO (OTHOIIIEHUE) CBSI3aHO C TEPPUTOPUEN ABYX
WJIM HECKOJIBKMX rocygapctB. Takasi CBA3b SIBJSETCS IOpUANYE-
CKMM (pakTOM, BXOISIIUM B TMIIOTE3Y KOJUTM3MOHHBIX HOPM U
JPYruX HOPM MeEXIyHapOIHOro YacTHoro npasa. Haubonee ya-

M., 1940. C. 6.
6 JIyni JI. A. Kypc mexayHaponHoro yactHoro npasa. B 3 1. M., 1973. T. 1. C. 12.

7 I'aBpusioB B. B. MexayHaponHoe yactHoe mpaBo. OOimas yacTb. BlaguBOCTOK,
1997. C. 7.

8 Anydpuesa JI. I1. MexgynapoaHoe yactHoe nipaso. B 3 . M., 2000. T. 1. C. 47—
48. 3pech xe UMEITCs JOCTATOUHO UHTEPECHBIE PACCYKICHUS O MOSBIEHUM CaMOro
TepMIHA «MEXIyHAPOAHOE YAaCTHOE MPaBO» B HAYYHOM 000pOTe.



CTO 32 OCHOBY TAaKOH CBSI3U B KOMMEPUECKUX CHENKax Oeper-
CS1 MECTO HaXOXJICHUsI KOMMEPUYECKOTO TIPEANPUATHS CyObeKTa
MPaBOOTHOILIEHUSI.

B 3aBucuMocCTH OT mpeameTa peryjiupoBaHUs U UCTOYHHUKA
3aKpErUIeHrs HOPMbI MEXIyHAPOIHOTO YaCTHOTO MpaBa JessT-
Cs Ha CJIEAYIOIINE TPYIIbL:

— HOPMbI MEXyHapOJHOTO IpaBa, ONpeaesisiomue NoACy/I-
HOCTb;

— HOpPMBI HAITMOHAJILHOTO TIpaBa, OMpeeIsAionye MOACY/I-
HOCTb;

— KOJUTU3UOHHBIE HOPMBI, COJIEPKAILIMECS B MEKTYHAPOTHBIX
JIOTOBOpaXx;

— KOJIJTM3UOHHBIE HOPMBI HAITMOHAIBHOTO MPaBa;

— MaTepuajbHbIE CIIENUATIM3UPOBAHHBIE HOPMBI MEXK TyHAPOI-
HOTO MpaBa (HOPMbI MEXIyHAPOJHBIX JOrOBOPOB, HAIlpaBJIeH-
Hbl€ Ha PeryJMpoOBaHUE OTHOIIEHUN C y4aCTHEeM MHOCTPaAHHOIO
3JIEMEHTa);

— MaTtepuajbHbIe CIEIMATN3MPOBAHHBIE HOPMbI HAIIMOHAJIb-
HOTO TMpaBa (HOPMbI HALIMOHAJIBHOTO IPaBa, HANIPABJICHHBIE HA
peryJMpoBaHre OTHOLIEHUH C y4acThUeM MHOCTPAHHOI'O JIeMeH-
Ta);

— MaTepUaIbHBbIE HECTIEHHUATU3UPOBAHHBIE HOPMBI HALMO-
HAJBHOTO TpaBa (HOPMbI HAIIMOHAJILHOTO IpaBa, HE YUYUThIBA-
o1ye crnenyguKy OTHOIIEHUI ¢ y4acTUEM MHOCTPAHHOIO Jie-
MEHTa, OTHAKO MPUMEHsIeMbIe K 3TUM OTHOILIEHUSIM, €CJIH KOJI-
JIM3UOHHAs1 HOPMa OTChUIAET K HAIIMOHAJIBHOMY IPaBYy).



PerynupoBanue 1000ro oTHOIIEHUSI B chepe MeXayHapoI-
HOI'0 YaCTHOT'O [paBa MPOXOAUT CIEAYIOIIUE CTaJUN:

1. YcraHOBNeHHE TONCYAHOCTH, BHIOOP IOPUCIUKIIMIOHHOTO
oprasa.

2. OnpegenieHue NPUMEHMMOIO MaT€pUAJIbHOIO IpaBa IpU
NOMOUIY KOJUIM3UOHHBIX HOPM rOCyJapcTBa Cyja.

3. IlpumeHeHre HOpM MaTepUaIbHOTO MpaBa.

Ha nepBoil ctaguu nMpUMeHsII0TCS HOPMBI TTPOIIECCYaTbHOTO
npaBa. Yacto ucronb3yercss odpaiieHue K TPEeTelCcKOMY CIIo-
co0Oy paspernienus criopoB. Hanbomnee crieruduaHon st Mex-
JOyHApOHOTO YaCTHOTO MpaBa sIBJISETCs BTOpas CTajus — CTa-
JMs1 KOJUTM3MOHHOTO PEryJIMpOBaHUs, KOT/Ia IEHCTBYIOT 3aKOHbI,
YHUKAaJIbHBIE B CBOEM pofe. TpeTbsi cTaus Takke UMeeT SIPKO
BBIpaKEHHBIE OCOOEHHOCTU. B Hacrosimeir pabote rimaBHbIM 00-
Pa3oM paccMaTpUBaIOTCs MPOOIEMbI, BOSHUKAIOIIUE TIPH Peatu-
3allMM BTOPOM U TPEThEN CTaJuil PeryJIupOBaHUs.

Memoo medcoynapoonozo wacmnozo npasa. B oredecTBeHHOM
JIMTEpaType Ha3bIBAIOTCS JABA METOJA MEkyHApOJHOIO YaCTHO-
ro MpaBa: KOJUIM3MOHHBIN U MaTepuaibHO-IPaBOBOM.

Knaccuueckuii (KOJUTM3MOHHBIN) MEXaHU3M peryIupOBaHUS
METyHApOIHOTO YaCTHOTO IMpaBa BO BTOPOM MOJIOBUHE XX B.
ObLT OCJIO)KHEH TOSBICHHEM HOPM MEXIyHApOTHOTO IpaBa,
PEryJMpYIOLIMX YacTHONpaBoBble OTHoIIeHUs. A. Pepapocc
Ha3bIBa€T TaKWe HOPMbI MPABOM MeEXIYHAPOIHOTO COOOIIIe-
CTBa, B MEXAYHAPOIHOM YACTHOM IpaBe WHOT/IA UCTIONb3YeTCs
HECKOJIbKO MPOHUYHBI TEPMHUH «MEXYHAPOIHOE» MeKTyHa-



pOIHOE YacTHOe mpaBo. Peub uaer, Hanpumep, 0 HopMax BeH-
ckor koHBeHIMU 1980 r. 0 JoroBopax MexkIyHapOIHOW KyTI-
mu-nipopaxu toBapoB, Konsenumu IOHUIPYA no mexayHa-
ponHoii apeHae odopynoBanus 1988 r., KonBeHium 00 NCKOBOM
JABHOCTU B MEKAYHAPOAHOM KYILIe-1pojaaxe ToBapoB 1974 r.
v JIp.

BO3HUKIM ABE OCHOBHBIE CXEMbl PETYJIMPOBAHUS OTHOIIE-
HUH, OCJIOKHEHHBIX UHOCTPAHHBIM JIEMEHTOM:

1) npuMeHeHre KOJUTM3MOHHON HOPMBI + IMPUMEHEHUE HOPM
HAI[MOHAJILHOTO MaT€pUAJIbHOTO TPaBa;

2) Np¥MEHEHUE HOPM MaTe€pUAJIbLHOTO MPaBa, 3aKPEeryICHHbIX
B MEX/IyHApPOJHBIX IOrOBOPAX.

CornacHo OOIIENPUHATON TEPMHUHOJIOTUU B TIEPBOM CITydae
MMEET MECTO KOJUIM3UOHHBIA METOJ, PETyJIMPOBAHHUS, A BO BTO-
POM — MaTepyasbHbI METOJ| PETYIUPOBAHUSI.

Koi31oHHbII METO/ — 3TO METOJ] KOCBEHHOI'O peryInpoBa-
HUS1 OTHOIIIEHUSI TOCPEACTBOM BBIOOPA IMTPABOBOM CHCTEMBI B TOM
cllyvae, Korga Ha peryJupoBaHUE OTHOIIEHUS PETEHIYIOT Mpa-
BOMOPSI/IKU ABYX WM OoJiee TOCyIapCTB; MaTepuaIbHO-TIPABO-
BOM METOJ — 3TO METO[ MPSAMOrO pEryJIMpOBaHUs] OTHOLUEHUS
TIOCPE/ICTBOM YCTAHOBJIEHHS TIPAaB U 00S3aHHOCTEN ero cyObek-
TOB.

Bropoii MeTon He uckmovaeT CyoCuaAMapHOro UCIOIb30BAHMU ST
NIEPBOTO B TOM CJIy4ae, €CJIM MEX/IyHAPOIHBIN JOTOBOP HE pelia-
€T BceX BOMpOcoB. Bo BTOpoM ciiyuae KOJUIM3MOHHASI HOPMa He
JeWCTBYET JTUOO ee JIeHCTBHE ABJsETCs (DOPMaTbHBIM, HE UMEIO-



MM [PaKTUYecKoro 3HayeHus. Kakas pasHuua, Kk kakomy mpa-
BY, TOCyIapcTBa A WM rocygapcTsa B, oTcpliaeT KOJUTM3MOHHAS
HOpMa, ecii o0a 3TUX rocylapcTBa NoAnucaiu BeHcKylo KOH-
BEHIIMIO O JOTOBOpax MeXIyHapOIHOU KYIUIU-ITPO/Iaky TOBApOB
1980 r.? Pe3ynbraT OyaeT OnMHAKOB.

I1. Maiiep cipaBefJIMBO CUMTAET, YTO MaTEpPUAIBLHO-IPABO-
BOM METOJ TaK WJIM MHAye JIEMCTBYET HA OCHOBE METONA KOJI-
J3MoHHOro. Konm3noHHass HopMa B JIaHHOM CJIy4yae BBIIJIsI-
AT TakuM oOpazoM: «Kaxipiii pa3, Korjga cyiiecTByer (ppaH-
I[y3CKasi HOpMa, OTHOCSIIIASICS K MEXIyHAPOAHBIM OTHOIIICHU-
sIM, 9Ta HOPMa JIOJDKHA ObITh MPUMEHEHa (PpaHIly3CKUM Cyabel,
KaK MCKJIIoYaloIiasi MpuMeHeHue JII000H HOPMbl MHOCTPAHHOTO
npaBax». B ciyuae npumenenns Benckon kouBenuuu 1980 r. ona
MPUMEHSIETCS KaK pPe3yJIbTaT JACUCTBUS KOJUIM3MOHHOM HOPMBI,
OTCBLIAIONIEH K MIPABY CTPaHBI Cy/ia B CJTydae HATMYMSI MEXK/TyHa-
ponHoro norosopa. I1. Maiiep cuurtaer, 4to «HEBO3MOXKHO pas3-
PelIUTh KOJUIM3MOHHYIO Tpo0jieMy Oe3 MOMOIIM HOPMBI, KOTO-
past OTChUIAET K OIHOMY 3aKOHY CpeAH NMPOYMX, MPSAMOE MpHU-
MEHEeHHe caMo 1o cebe HEeJOCTaTOYHO, OHO JIOJDKHO COYeTaTh-
sl C HEMPSIMBIM ITPUMEHEHUEM (KOJIJTM3MOHHO-TTPABOBbIM METO-
aoMm. — B. T.), naxe eciiy nocjiegHee OrpaHUYUBAETCSI aBTOMATH-
YEeCKMM IPeOCTaBJIeHNEM KOMIETEHINHY TPaBy CTPaHBI Cyia» °.

B coBpemeHHOU JUTEpaType TPAJUIIMOHHOMN SIBJISIETCS] UC-
KyCCHS1 O IPEUMYIIECTBAX M HEAOCTATKaX TOrO UM MHOTO METO-
Jla peryJupoBaHUsl.

? Mayer P., Heuze V. Droit international prive. 7-eme edition. 2001. P. 92-93.



[Tpu peanuzayy MexIyHAPOIHBIX TOTOBOPOB OOHAPYKMBA-
eTCs1 UHTEPECHBIN (PeHOMEH, KOTOPBI YMECTHO OO03HAYUTh Tep-
MUHOM «HAITMOHAJIM3ALIMS MEXTYHAPOTHOTO JoroBopa». Cynbs,
MPUMEHSIST MEXKIYHAPOIHBIN JIOTOBOP, BOCIIPUHUMAET €ro Kak
3JIEMEHT OT€YECTBEHHOM ITPAaBOBOU CUCTEMBI U, COOTBETCTBEHHO,
MPUBSI3bIBAET HOPMbI ME3KYHAPOAHOTO IOTOBOPA K OTEUECTBEH-
HBIM HOPMaM U JIae€T UM TOJIKOBaHUE B COOTBETCTBUU C OTEYe-
CTBEHHBIMHM cTaHaapTamu. Takum o0pa3oM, MOKHO YTBEPXKIaTh,
YTO J1aXke B TeX Cllyuyasx, Korja MeKAyHApOOHbII JTOrOBOP CO-
3[IAE€T YCJIOBUS sl YHUBEPCAJIBHOTO PEryJIUPOBAHUS, ITOT pe-
3yJIbTAT HUKOT/IA HE JJOCTUraeTCs B TIOJTHOM Mepe B CHUJTY MOIITHO-
IO BJIMSIHUSI HALIMOHAJILHBIX MPABOBBIX CUCTEM Ha MpPUMEHEHHe
noJioxkeHuu goropopa. Tak, cr. 78 Benckoi kouBeHiu 1980 1.,
MpeyCMaTpUBAIOIIasi B3bICKAHUE MTPOLIEHTOB, BOCIIPUHUMAETCS
CyIaMM Kak OJaHKETHasl W BJIEKyIash B KaXJIOM ClTydae B3bIC-
KaHKe MTPOLIEHTOB, YCTAHOBJIEHHBIX HAlIMOHAJIbHBIM 3aKOHOaTe-
nem!'?.

Medsicoyrnapooroe uacmmoe npaso u MedcOyHapooHoe nyonuu-
Hoe npaso. MexyHapoIHOe 4acTHOE MPaBO TECHO CBS3AHO C
Me:KTyHApPOIHBIM MYOJUYHBIM IMPABOM. ITa CBA3b OObACHSACTCS
CIIEAYIOIUMH MPUYUHAMMU.

Me:xayHapoqHOe YaCTHOE MPaBO PEryIupyeT OTHOIICHHUS C
yYaCTUEM MHOCTPAHHBIX CYOBEKTOB IpaBa, SIBJISIIOIIUXCS 00b-

10 cm. pewenus MKAC npu TIIT P® or 17.09.2001, 18.02.1998 (nocnenunee — B
KH.: ApOUTpakHas pakTrKa Mex IyHapogHOTO KOMMEPUYECKOro apOuTpakHOTO cyaa
npu TIIIT P® 3a 1998 r.) u np.



€KTOM 3alllUThl MHOCTPAHHOIO rocynapcrBa. MexayHapogHoe
YacTHOE MPABO, PETYIUPYsl OTHOIIEHUS C YYaCTUEM MHOCTPAH-
HBIX JIMII, HE MOXET HE YUYUTHIBATh MOTPEOHOCTU MEXkIyHAPOJI-
HOro OOIIIEHUSs1, KOTOPbIE, TaK ke KaK U B MEXyHAPOJAHOM Iy0-
JIMYHOM IIpaBe, YacTo MPUOOPETAIOT TPUOPHUTET HAJl HAITMOHAITb-
HBIMU UHTEPECAMU.

B cuny 3toro, omimyasch KOpeHHBIM 00pa3oM (MexXayHa-
ponHOoe MyOJIMYHOEe MPaBO 3alIMINAET M BbHIPAXKAET MHTEPECHI
KOJUIEKTUBHBIX OOpa30BaHUM, MEKIYHAPOTHOE YACTHOE MPABO
3alUINAET UHTEPEChl YaCTHBIX JIMII), MEXIYHAPOJHOE YacTHOE
NPaBO M MEXIyHAPOTHOE MyOIMYHOE MPaBO MMEIOT MHOTO 00-
HIUX OCOOEHHOCTEN:

— ME/1yHapO/IHbIE I0TOBOPHI SIBJISIIOTCSI OCHOBHBIM MCTOUHU-
KOM I1paBa;

— rOCY/IapCTBO pacCMaTpUBaeTCsl Kak CyOBEKT TpaBa;

— TPETENCKHUE CyAbl SBJISIOTCS YacTO MCHOJIb3yEMbIM MeXa-
HU3MOM pa3pellieHusl CIOPOB;

— MEXKJIyHApOAHbIE MEXKIIPABUTEIbCTBEHHbIE OpPraHU3aIUN
OKa3bIBaIOT OOJIBIIIOE BIIMsIHUE Ha (POPMUPOBAHME HOPM MEK/LY-
HapOJHOI'0 YaCTHOTO IpaBa;

— HOPMBI «MSITKOTO» TIpaBa U CHPaBEJTMBOCTh BHICTYIAIOT B
Ka4eCTBE UCTOUHUKOB U JIp.

Creyer MogYEepKHYTh, YTO HOPMBI MEXYHAPOJHOTO IMyO-
JIMYHOTO MpaBa B OOJBIIMHCTBE CTy4aeB HE OKa3bIBAIOT MPSIMO-
ro BJIMSIHUSL HA COZIEP/KaHUE HOPM MEXIYHAPOIHOIO YaCTHOTO
npaBa. [lomneITKK JOKA3aTh TaKOE BIMUSIHUE MTPEINPUHUMATIKCH B



nokrpute (. [lurensman, PpaHKeHINTENH), OMHAKO ObUTH TPU-
3HaHbl HecocTosiTeNIbHBIMU . BMecTe ¢ TeM HEeKOTOpble MHCTU-
TYThl MEXIYHAPOJAHOIO YaCTHOTO MpaBa OYEHb TECHO CBS3AHbBI
C MeXJIyHapOAHBIM MyOJIMYHBIM MPaBOM (B3aUMHOCTb, PETOP-
CUM U [JIp.) U BIIOJIHE MOTYT pacCMaTpUBAaThCsl KaK MEKCUCTEM-
Hble. [I[puMeHeHre win HenmpUMEHEHUE COOTBETCTBYIOIIEN HOP-
MBI MEXYHApPOJHOIO YacTHOTO TpaBa B JIAHHOM cliy4yae 00y-
CJIOBJIEHO HOPMOM MEXIyHapOJHOTrO MyOIMYHOrO paBa.
YHuueepcanuzayus npasosvix nonsamuii Kak xapaxkmepucmurka
MeHCOYHAapoOHo20 uacmmozo npasa. 1IpaBoBble KATErOpUX MEX-
JYHApOAHOI'O YaCTHOrO IpaBa HE COBMAJAIOT MO COAEPKAHUIO
C AQHAJIOTUYHBIMU KATErOpUsIMU HAIIMOHAJIBHOTO YaCTHOI'O Mpa-
Ba. B cuily yHUBepcaibHOrO XapakTepa KOJUIM3MOHHOM MTPUBSI3-
KM KaTeropuM MEXJYHAapOJAHOIO YaCTHOrO IpaBa OXBATHIBAIOT
BCE WX OOJIBIIIMHCTBO OTHOPOAHBIX OTHOIIEHUM, TSTOTEIOIINX
K Pa3JIMYHbIM paBoropsiikam. Tak, KaTeropusi «Kyrmisi-ipoja-
Ka», B3aTasg B KoHTekcre cr. 1211 T'K P®, gsngerca Oosee
00BEMHOM, YeM KaTeropus «KyIUIsS-TIpoJaka», MpeTyCMOTPEH-
Has maBoit 30 'K P®, nockonbky BMeIaeT B cedsi OTHOIIEHU S,
onpeesisieMble Kak KyIUIsi-IpoAaka o poOCCUIMCKOMY, (ppaHiry3-
CKOMY, UCTIAaHCKOMY, aHIJIMIICKOMY MpaBy U T. . To xke Kacaercs
BCEX MHBIX KaTerOpHil, 3aKPETUICHHBIX B 00beMe KOJUTM3MOHHBIX

' M3 oTevecTBeHHbIX aBTOPOB HeJb3st He oTMeTuTh [I. ®. PamazaiitieBa, JOKa3bIBaB-
IIEro CYIIECTBOBAHME MEXAyHAPOJHBIX MMyOIMYHO-TIPABOBBIX OOBIYAEB B Chepe Mexk-
JyHapoaHoro yactHoro npasa (Pamasaiites II. ©. [JoroBop KyIuM-Ipogaxy BO BHEIL-
Heii Toprosine CCCP. M., 1961).



HOpM 2,

[loHATHIHBIN anmapaT MekAyHAPOAHOIO YacTHOI'O IpaBa OT-
paxkaeT WIel MeTanpaBa, UM YHUBEPCAJIbHOIO MPaBOINOPS-
Ka. DTa ujies HaXOAUT B MEXIyHAPOJHOM YaCTHOM IpaBe CBOE
MPAKTUYECKOEe BOIUIONIEHUE, IPAB/A, HE B IIEJISIX CO3[aHuUs YHH-
BEPCAJTLHOM CHCTEMBI PEryIMpOBaHMs OOIIECTBEHHBIX OTHOIIIE-
HUIA, a B LIeJI5IX pa3pelleHrst KOH(IMKTa MEXIAY TPABOBBIMU CH-
cremMaMu. DTOT (PaKT BHIHOCUT MEKAYHAPOTHOE YACTHOE MPABO
Ha MPUHITUIHATBHO UHON YPOBEHb — YPOBEHb, MO CTENIeHU YHH-
BEPCATBHOCTY MPUOIMKAIOIINICSA K YPOBHIO MEXIyHAPOIHOTO
MyOIMYHOTO MpaBa.

VYHuBepcanuzauus KaTeropuii B MeXIyHApOJAHOM ITyOIny-
HOM TIpaBe SIBJISIETCSI LIEJIbI0, B TO BPeMsI KaK B MEXIyHAPOITHOM
YaCTHOM ITpaBe CKOpee CIOCOOOM pelieHu st CeU(UIHBIX ITPO-
omem.

B pamkax MexIyHapOOHOTO YacTHOTO IpaBa yHUBEPCAIHU-
3aiMsl Kateropuil ocymiectisiercss ad hoc — mis pereHust
KOHKPETHOM MPOOJIeMbI MBI yCTPAHSIEM HAIIIOHATLHO-TTPABOBYIO
OKPAacCKy MPaBOOTHOLIECHUS U MbITAEMCS OHATH ero npupony ad
ovo. B pamkax MexyHapoaHOro myOJIMYHOro paBa yHUBepca-

21 K. JdmMutpreBa ykasbiBaeT: «Ko3noHHass HOpMa — 9TO Kak Obl MOCT, CBSI3bI-
BaIOIIMI HAIIMOHAJILHOE MIPABO C MHOCTPAaHHBIM. ..» (KommenTapwuii k ['paxnanckomy
kozekcy Poccuiickoit @eneparnuy, yactu tpetbeil / Ion pen. B. IT. Mosonuna. C. 193).
PasBuBas 3Ty MeTadopy, MOKHO CKa3aTh, YTO KOJUIM3UOHHAs HOPMa — 3TO Heolpee-
JIEHHOE MHOXECTBO MOCTOB ME:K/ly OTE€YeCTBEHHBIM IIPABOIOPAIKOM M MHOCTPaHHBI-
MH. UTOOBI KOJUTM3MOHHASI HOPMa MOIVIA BBITONHATh (DYHKIIUH «MOCTa», OHA JOJK-
Ha OBITh CIIOCOOHOM OXBaTHUTh JTIOOBIE M OTEYECTBEHHbBIE, I THOCTPAHHBIE MaTeprab-
HO-TIPaBOBBIE (DEHOMEHBI.



JIM3a1Ms1 OCYIIECTBIISIETCS KAK KOHEUHBIN UTOT MHTET PALIMOHHBIX
YCUIINN.

deHoMeH yHUBepcan3aluy B cepe MeXAyHAPOJHOIO 4acT-
HOT'O TIPaBa ONpeAEsAET MHOIOE:

1. IIpex e Bcero oH AMKTYET HEOOXOIMMOCTh PACCMOTPEHHUSI
OTHOILEHMS B OTPHIBE OT €r0 HALMOHAIBHO-ITPABOBBIX KOPHEW.
MeToz0510r1s1 ¥ MEXKyHAPOAHOTO IyOIMYHOTO [TPaBa, U MEK/1Y-
HapOJHOI'0 YaCTHOI'O ITpaBa MOCTPOEHA Ha MOMCKE YHUBEPCATIb-
HBIX JIOTUUYECKUX PEIIEHUI C LEJbI0 MOTy4YeHUs] YHUBEPCAb-
HO-3(p(PpeKTUBHOIO pe3yJbTrara.

2. JlaHHbI (pEHOMEH OMNpEAEAET YETKO MPOCIEKUBAEMYIO
TEHJEHIIMIO K YHUBEPCAIU3ALUKN CaMOTr0 KOJUIM3UOHHOIO pery-
JIMPOBaHMS, KaK M TEHACHILMIO K YHUBEpPCAIM3AlMU JOKTPUHBI
ME:KIyHapOIHOrO YaCTHOI'O Mpasa.

3. PeHOMEH YHUBEPCAIM3ALMY ONPEAEIsIET COBEPILIEHHO Ca-
MOCTOATE/IbHBII M aBTOHOMHBIM XapaKTep MEXIyHapOIHOIO
YaCTHOT'O IpaBa B CUCTEME HAIIMOHAJILHOTO TpaBa, 000CO0IeH-
HOCTbh MEKAYHAPOAHOIO YaCTHOTO ITPaBa OT MHBIX OTPAcyed Ha-
IIMOHAJILHOTO TPaBa, B YaCTHOCTH OT «COOJIA3HUTEJILHO» OJIN3-
KOO I'paX/IaHCKOI'O MpaBa.

4. deHOMEH yHUBEPCAIA3ALMM MIPEATIONaraeT BO3MOKHOCTb
KOHCTPYMPOBaHMS Ha OCHOBE HOPM MEXIyHAPOIHOIO YaCTHOTO
npaBa «OOIIMX MPUHIIMIIOB MTPaBa IIMBUJIM30BAHHBIX HAIWID» 13,
KaTeropuu, UCTIONIb3YeMOM B PaMKax MeKyHapOAHOrO MmyOIny-

13 Hau6onee BBIITYKJIO 3TO MPOSBUJIOCH MpU paccMoTpeHnn MexayHapogabim Cy-
oM aena komnanunu «bapcenona TpekmH».



HOT'O TpaBa.
5. deHOMEH yHMBEpCAIM3ALUN ONPEAEAET ECTECTBEHHYIO
OJIM30CTh MEKIyHAPOJHOIO YAaCTHOTO MpaBa K MeXyHApOAHO-
My IyOIUYHOMY MpaBy, OJU30CTh, OCHOBAHHYIO HE Ha OOIIHO-
CTU TIPe/IMETa MPABOBOTO PEryJIMpPOBaHUs, a Ha OOIIEH MeTOI0-
JIOTUH, YTO TPOSIBJISIETCS B HAIMIKMHU OJIM3KUX 10 CBOSH MPUPOIE
WHCTUTYTOB (CIIPaBeJIMBOCTh, apOUTPAXK U TIP.), OOIIUX UHCTH-
TYTOB (JUILIOMaTUYecKast 3al1Ta, MPUHIUI HauOobIIero Oma-
TONPUSATCTBOBAHUS U I1P.) U B UPE3BbIYAIHOM JIETKOCTH (TI0 CPaB-
HEHUIO C IPYTUMU OTPaC/IsIMU HALIMOHAJIBHOTO IpaBa), C KOTO-
POIl MeklyHapOJHbIE J0TOBOPHI 3aBOEBAIM ceOe MECTO B UKCIIe
VICTOYHMKOB MEKAYHAPOAHOIO YACTHOTO ITpaBa.
Omeuecmeentoe MeNcOYHapooOHoe UacmHoe npaso u meopust
eocyoapcmea u npasa. MexayHapogHOe 4acTHOe IpaBo B PP
pPa3BUBAJIOCh U Pa3BUBAETCS B KUJIbBATEpE €BPOIEUCKON Hay-
KU MEXAYHApOJHOI'0 YaCTHOIO ITpaBa. MapKCUCTCKO-JIEHUHCKAS
uaeonoruss Bo BpeMeHa CCCP 3arpoHyna U MeXIyHapOAHOE
YaCTHOE TIPABO, OJTHAKO 3TO BIIUSHUE ObLJIO HE3HAYUTETHHBIM B
00IaCTH KOJJTM3MOHHOTO TIpaBa. DTUM OOCTOSTEILCTBOM MOK-
HO OOBSICHUTH TOT (DAKT, YTO JOKTPUHA OTEUECTBEHHOTO MEK/1Y-
HAPOJIHOTO YACTHOT'O TPaBa 4acTO PACXOOUTCSI C OOIIMMHU MO~
XOJJaMU, BEIpaOOTaHHBIMU B paMKaX TEOPHH TOCYIapCTBa U Mpa-
Ba ellle B coBeTckui neprof. Heckonbko npumepoB. OObEKT OT-
HOUIEHUS ONPEAEssieTCs B paMKax TEOPUM rocyJapcTBa U mpa-
Ba Kak 0J1aro, Ha JOCTUKEHHE KOTOPOTo HApaBJIeHbI IEHCTBUS
YYAaCTHUKOB OTHOIIICHHUS], 4 B OTEYECTBEHHOM ME:XyHapOOHOM



YaCTHOM IpaBe OOBEKT OTHOIIEHUsI MOBCEMECTHO OTOXKJIECTB-
asercs ¢ uMmyiectBoM. CTpyKTypa KOJJIM3MOHHON HOPMBI Ipa-
Ba OTJIMYAETCs OT OOIIel CTPYKTYphl HOPMBI TpaBa. B kauecTBe
3JIeMEeHTa OTHOILEHUS B chepe MeXAyHAPOAHOI'O YaCTHOIO Ipa-
Ba BBIJIENIAETCS opuanyeckui pakt. B paMkax oreyecTBeHHON
TEOPHUHU FOCYAAPCTBA U ITPABA IOPUINIECKUM (PAKT, KaK ITPABUJIO,
HE BKJTIOYAETCS B CTPYKTYPY MTPaBOOTHOIIIEHHUS 4.

Takoe HECOOTBETCTBUE TEOPUM MEKIYyHAPOJHOIO YAaCTHOIO
npasa oOLIel TEOPHH IOCYAAPCTBA U MpaBa 3aTPyJHSET Mpero-
JaBaHWe STOTO TMpPEAMETa, BEIeT K ero 000COOIEHHI0 OT Jpy-
TMX OTpaciedl U MHCTUTYTOB OTEUYECTBEHHOIO IpaBa, XOTs Ha
NPaKTUKE BPsAJ JM I'PO3UT CEPhE3HBIMU HETaTMBHBIMH IOCIIE[]-
crBusiMu. Tem He MeHee, (haKT HECOTIIACOBAHHOCTH HEOOXOMMO
YCTPAaHUTH TSI TOTO, YTOOBI OONErYuTh JajbHEWIee Pa3BUTHE
ME:KAyHapOIHOIO YACTHOT'O MpaBa.

14 O6ocHoBanHOM KPUTHKE OOILICTIPUHATYIO TEPMUHOJIOTHIO MEK TyHAPOIHOTO YacT-
Horo mpasa mozsepr A. A. Py6anos. Cm.: TeopeTndeckie OCHOBBI MeXIyHAPOJHOTO
B3aMMOJIEMCTBUS HAIIMOHAJIBHBIX NIPAaBOBBIX cucteM. M., 1984. C. 91-93.



1.2. TeopeTnueckue 0OCHOBAHMSA
NpuMeHeHNsI HHOCTPAHHOTI'0 MpaBa

Medswcoynapooroe uacmmoe npaso u unocmparnoe npago. Oc-
HOBHOM 3a/1a4ell MEXIyHApOJHOIO YacCTHOTO IpaBa SIBJISETCS
YCTaHOBJICHHE HAIIMOHAJILHOTO IPABOMOPSAKA, PeryJupyole-
ro orHomenue. [loueMy OTeYecTBEeHHBI Cyd B psijie CIydaeB
NpUMEHSeT WHOCTpaHHoe mpaBo? He ydre nm, onmpasich Ha
KOHILIETIIIAIO CYBEPEHUTETA, MPUMEHSATH UCKJTIOUUTEIBHO OTede-
CTBEHHOE MPaBo?

MHorue aBTOpBI 3a/IaBAIMCH IIEJIbI0 BBIACTUTH SCCEHIHIO
MEXIyHApPOIHOTO YacTHOTO TpaBa, HEKYyI0 OOINIyI0 HIel0, TpU
TIOMOIIIA KOTOPOM MOXHO OBIJIO OBl peliaTh MHOTOYHMCJICHHBIE
BOMPOCHI, BO3HUKAIOIIUE B 3TON obnactu. [Ipesaranock odoc-
HOBBIBaTh JICHCTBHE HOPM WMHOCTPAHHOTO TpaBa MEXTyHApPOJ-
HOU BEXKJIUBOCTHIO, I1EJTbI0 0OeCIIeUeHUs] YHUBEPCAILHOM TrapMO-
HUM CyIE€OHBIX pelleHui, HeKMMU OOIIMMHU TTPUHIIATIAMUA MEX-
JYHApOTHOTO MyOJUYHOTrO mpaBa . Byaydu J0CTaTOYHO CBOE00-

B3 Borpocsl paccmarpusaeT ®. Buuep. 1o ero MHeHMIO, MEKTyHAPOAHAS BEX-
JIMBOCTH WJIM MEXTyHAPOIHOE ITyOIMYHOE MTPABO He SIBJISIOTCS OCHOBAHUEM IS TIPH-
MEHEHUS1 MTHOCTPAHHOTO IIpaBa, Tak Kak HET MEXIYHAapPOAHBIX CAaHKIMI 3a HEBEPHOE
pelleHNe KOJUTM3MOHHON NpodieMbl. Me:kJyHapoHasi rapMOHHUsI PELICHUI TaK:ke He
ABJISAETCS TAKUM OCHOBaHHUEM; ee HEBO3MOXKHO JOCTUYb B YCIOBHSX, KOTJa UC/IaM-
CKHE Cy/bl OyoyT BCersia BBIHOCHTH PEIIeHHs], OTIMYAIONINECs] OT PelleHHil oTede-
CTBEHHBIX CylIOB. M, HakOHel, MHTEpEC UHOCTPAHHOTO rOCYAApCTBa B IPUMEHEHUU
€ro HOPMBI TaKke HE MMEET ONpPEEIAIONIErO 3HAYEHU, TIOTOMY UTO, KaK MpaBuUIIo,



Pa3HbIM SIBJIEHMEM, MEXIYHAPOJHOE YACTHOE ITPABO, KOHEUHO
K€, 3aBUCUT B CBOEM Pa3BUTHM U NPUMEHEHUU U OT MEKAyHa-
POIHOIO IIpaBa, U OT MEXAyHApOIHOM BexmBocTH. Ho ocHOBa-
HME JIEVCTBUA HOPM MHOCTPAHHOIO IPaBa TAKOE KeE, KaK U JII0-
ObIX qpyrux HopM. Llesnbio ux npuMeHeHus siBsieTcss Haubosee
3(p(PEeKTUBHOE U CTIPaBEAIMBOE PETYIMPOBAHNE OOIIECTBEHHBIX
orHoweHuil. HecipaBeaymmBo perynupoBars popmy Opaka, 3a-
KJIIOYEHHOTO 32 pyOeKoM MeX1y MHOCTPaHHBIMU I'PaXAaHAMMU,
OTEYECTBEHHBIM IIPaBOM, MOCKOJIBKY Ha MOMEHT 3aKJI0YEHMS
Opaka MHOCTpaHHBIE TpaXJaHe He Mpearosaraid U He MOTJIH
npenrnosararh, yto popma ux Opaxa OyaeT MpeaMeTOM paccMoT-
pEHUs OTeYeCTBEHHOr 0 cya. HecipaBeyinBo peryampoBars J10-
TOBOP KYIUIM-ITPOJAKU MEX/y MHOCTPAHHBIMU KOHTpareHTaMu
OTEYECTBEHHBIM ITPaBOM, ITOCKOJIbKY ITPU €TI0 UCIIOJHEHUN CTO-
POHBI PYKOBOJCTBOBAJIUCh MHOCTpaHHBIM IpaBoM. He sddek-
TUBHO PEryJMpoBaTh MPaBOCYOBEKTHOCTh MHOCTPAHHOIO I0PU-
JUYECKOTO JIMLA OTEYECTBEHHBIM IIPABOM, IOCKOJBKY OTeue-
CTBEHHOE [TPaBO MOXKET HE 3HATh JJAHHOW OpPraHU3allMOHHO-IIPa-
BOBOU (popmbl. He 3ppekTuBHO perynmpoBars MpaBo 4acTHOM
COOCTBEHHOCTH B OTHOIIEHUN HEJIBMKMMOCTH, HAXOSIIENCs Ha
TEPPUTOPUM MHOCTPAHHOIO TOCY/1apCTBa, OTEUYECTBEHHBIM I1pa-
BOM, ITIOCKOJIBKY JAEUCTBUE OTEUECTBEHHOTO IIPaBa B 9TOM CIIy4ae
Ha TEPPUTOPUU MHOCTPAHHOTO roCyAapcTBa He OyJeT JOIycKa-

B cpepe YaCTHOrO TpaBa TaKUe MHTEPECH He MMeT Oodbinoro 3HadeHus (Vischer
F. Général Course on Private International Law. Recueil des cours de I’Académie de
droit international de La Haye. 1992. T. 232. P. 27-29).



€MO MHOCTPAHHBIM rocy1apcTBOM. D(P(PEKTUBHOCTD U CIIPABE/-
JIMBOCTh PETYTMPOBAHUS B MEXKTYHAPOTHOM YaCTHOM IPaBe J10-
CTUTAIOTCSI TIPYU MOMOIIM OTMPE/IeIeHHBIX UHCTPYMEHTOB U CIIO-
co0OB, pa3HBIX B KaXJIOM rocyaapcrse. Bmecte ¢ TeM 311 MH-
CTPYMEHTBI U CIIOCOOBI MMEIOT OOIIYI0 KOHIIENTYaJIbHYI0 OCHO-
BY, U MPOCJICKUBAETCS YeTKAs TEHICHIINS K X YHU(DUKALIUHY, BO
BCSIKOM CJIy4ae, B paMKaX PerioHaJIbHBIX CHCTEM IpaBa.

A. B. JleBUTHH coBepIlIeHHO CripaBeiuBO nuiiet: «[{ns co-
BETCKOI'0 IpaBa BHIOOP 3aKOHA IS PETyIMPOBaHKS OOIECTBEH-
HBIX OTHOIIIEHUH SIBJISIETCS] HE CAMOIIETIBbIO, & CPEICTBOM JIIs1 HAU-
Oonee 1e1eco0Opa3HOro OPOPMIIEHUSI STUX OTHOILEHWM, s
HAWJTy4Iled 3alUThl CyObeKTUBHBIX MpaB» .

®. Buiiep npuxomdT K TAKOMY K€ BBIBOAY, OTMeYas, YTO
IJIaBHOE OCHOBaHHME MPUMEHEHUE MHOCTPAHHOTO IMpaBa 3aKJIIo-
Yyaercsl B «HEOOXOAMMOCTU aJIEKBATHOTO PEryJupOBaHUsI OTHO-
IIIEHUH MEXIY YaCTHBIMH JIUTIaMu» 7.

[To cnoBam anrnmuiickux aBtopoB k. Yemmpa u I1. Hopra,
«MEXIyHAPOJAHOE YaCTHOE MIPABO. .. HAYMHAET JeNCTBOBATH, KO-
IJIa pacCMaTPUBAEeMBbI CY/IOM BOITPOC KacaeTcs (hakTa, COObITHS
WIN CAEJKY, HAXOISIIMICSA B CTOJIb TECHOW CBSI3M C MHOCTPAH-
HOW CUCTEMOM MpaBa, YTO BOZHUKAET HEOOXOIUMOCTh OOPATUTh-

16 Nlepurun A. B. Bonpocs! myOGIMYHOro Mopsiaka B MeKIyHAPOJHOM YACTHOM IIpa-
Be // TIpoGnembl MexayHapogHoro yactHoro nipasa / [loa pen. JI. A. JIynua. M., 1960.
C. 209.

17 Vischer F. Général Course on Private International Law. Recueil des cours de
I’Académie de droit international de La Haye. 1992. P. 30.



cs1 K 3TOM cucteme» 8. CyIliecTBYIOT Ornpe/ieieHHbIe 3aKOHBI B3a-
MMOJIEHICTBUST HAITMOHAIBHBIX MPABOMOPSIIKOB, KOTOPhIE U 00Y-
CJIOBJIMBAIOT COZIEP/KaHUE MEXTyHAPOIHOIO YaCTHOI'O MpaBa.

Ionsimue «oauskoz20» npasa. OTHOLIEHNE JIOJI)KHO PETYJIAPO-
BaThCs «OMU3KUM» MpaBoM. UTo Takoe «Oimm3Koe» mpaBo? 1ot
BOITPOC UMEET 3HAUYCHHUE 7151 3aKOHOAATEN S, KOTOPBIM (DOPMYJIU-
pPYeT KOJUIM3UOHHBIE HOPMBI, & TaKXke JJIsl PAaBONPUMEHUTES,
KOTOPBIM OCYIIECTBIISIET TOJIKOBAaHUE TUX HOPM WJIU TPUMEHSIET
«THOKYI0» KOJUTM3UOHHYIO HOPMY.

Borpoc He Tak npocrt. [Ipu oTBeTe Ha HEro HEOOXOIUMO YIU-
THIBATh HE TOJIbKO «BHYTPEHHUE» XapaKTePUCTUKU OOIIECTBEH-
HOTO OTHOIIIEHUS: CYOBEKTh, OOBEKT M COIepXKaHHe, HO ero
«BHEUIHHE» XapaKTePUCTUKH, a UMEHHO, PETYIUPYEMOCTb OTHO-
LICHHS [TPABOM.

[IpaBOOTHOIIIEHUE SIBJISIETCSI OJHOBPEMEHHO COIUAIbHBIM
(penomeHOM U TIPaBOBBHIM (peHOMEHOM. [[71s1 TOro 4TOOBl OTHIC-
KaTh «OJM3K0E» MPaBO, MBI JJOJIKHBI YUUTHIBATH KAK CBSI3b OTHO-
HIEHK S C TEPPUTOPUEN TAaHHOTO rOCYAApCTBa (TEPPUTOPUAIBHYIO
JIOKQJIM3AMIO 9JIEMEHTOB OTHOILIEHUSI ), TAK Y CBSI3b OTHOLIEHUSI
C MpaBOIOPSAIKOM JAaHHOTO TOCyAapcTBa (IIPABOBYIO JIOKAJIN3A-
LIUIO JIEMEHTOB OTHOIIEHUS).

Kak ompenensiercst Tepputopuasibias gokammsanmsi? Cyob-
€KT OTHOIIIEHUS] MOXKET TPOKUBATh HA TEPPUTOPUM FOCYAAPCTBA
(1) uM ObITh TPAXAAHUHOM JIaHHOTO rocygapcrBa. OObeKT OT-
HOLIEHHUs (a MpaBWJIbHEE CKa3aTh, MaTepUaibHasi IEHHOCTD, 110

18 Yewmp k., Hopr I1. MexaynaponHoe yactHoe npaso. M., 1982. C. 19-20.



MOBO/ly KOTOPOH CKJIAAbIBAETCS OTHOILEHUE) MOXKET HAXOOUThb-
Cs1 Ha TEPPUTOPUH JTAHHOTO rocyaapcrsa. [IpaBa u o0s13aHHOCTH
CYOBEKTOB OTHOIIIEHUSI MOTYT OCYIIECTBIIATBCS HA TEPPUTOPUN
JAHHOTO rOCYapCTBa.

Kak onpenensiercst npaBoBasi Jlokajiv3anus oTHoueHus? Pe-
anu3alys YacTHOMPABOBOIO OTHOIIEHUSI MOXKET «BKJIIOYAaTh»
JeVCTBHE HOPM ITyOJIMYHOTO TpaBa (MCIOHEHUE JIOTOBOPa MEK-
JYHapOJHOM KYIUIM-IIPOJAXU CBSI3aHO C MPUMEHEHUEM HOPM
BATIOTHOTO U TaMOXEHHOTo mpapa). OcyiecTBieHre myonny-
HO-TIPABOBBbIX OTHOIIEHWH, BO3HUKIIIKX B CBSI3U C YACTHOIIPABO-
BbIM OTHOIIIEHUEM, HA TEPPUTOPUU JAHHOTO FOCYAAPCTBA SIBJISI-
€TCsl XapaKTepUCTUKON MPaBOBOW CBSA3U. ['ocyaapcTBeHHbIE Op-
raHbl MOTYT COBEpIIATh aKThl, 0Opa3yIoONIue IOPUAUIECKUIA CO-
CTaB, HEOOXOMMBIN 1J1s1 BOSHUKHOBEHU I IIPABOOTHOIIEHU S (pe-
TUCTpalMsl CACNOK C HEABMKUMOCTBIO). ['ocynapcTBeHHble op-
raHbl MOTYT 00JIajaTh UCKJIIOUMTENLHON KOMIIETEHIIMEH 1Mo pac-
CMOTPEHHUIO CIIOPOB, CBSI3aHHBIX C JAHHBIM OTHOILIEHHEM (MC-
KJIIOYHUTEIbHAS TIOACYOHOCTD).

JI1s1 ycTaHOBJIEHUSI «OIM3KOrO» MpaBa HEOOXOOMMO YUHUTHI-
BaTh U TEPPUTOPUATIBHYIO JIOKAJIM3ALIMIO OTHOILIEHUS, U €r0 Ipa-
BOBYIO JIOKaJM3aluio. TeppuTopraibHas JIOKaIU3alus siBIsieT-
cs1 OOBEKTUBHON XapaKTEPUCTHKON OTHOIIEHHMS, TTPaBoBast Jio-
KaJu3alus — ero CyObeKTUBHOW XapaktepucTukou. [IpaBoBas
JIOKAJIM3alMsl BCerja 3aBUCUT OT XKeJIaHusl FOCy1apcTBa BO3JEH-
CTBOBAaTh HAa OTHOIIIEHUE, TIOJYMHUTH Er0 CBOEMY ITPABOMOPSAKY.

[IpaBoBas JIOKaJM3alKsl 4acTO OINMOCPEAYET TEPPUTOPUATH-



HYIO JIOKQJIM3AIIMIO OTHOIIeHUs1. Tak, cienku Tpedylolye peru-
CTpalli¥ B TOCYIApPCTBEHHBIX OpraHax, Kak MpaBuJIO, OYIyT 3a-
KJII0YAThCsl HA TEPPUTOPUM COOTBETCTBYIOIIETO rOCYAApCTBa.
[IpaBoBas JoOKaM3alys OTHOIIEHUsI B OOJHOM TOCYyJapCTBe
MOJKET MOTallaThCsl MPABOBOM JIOKAIU3ALIMEN OTHOILIEHUS B APY-
rom rocygapcrse. Harmpumep, TamokeHHbIE MOILIMHBI, KaK Mpa-
BUJIO, YIUIAYMBAIOTCS U B OIHOM M B APYTOM TrOCYIapCTBE.
3aKoHOAATENb, KaK MPaBWIIO, MOJYUHSET TEPPUTOPUATIbHYIO
JIOKAJIM3ALIMIO OTHOILIEHUSI €r0 MPAaBOBOM JIOKAJIM3AIIMU B CBOEM
rocynapctee. Popma 1 opsiiok coBepinenus 6paka B PO nHeza-
BHUCUMO OT I'PaXkJIaHCTBA CYINPYTroB ONPeAesIoTCs Mo npapy PO.
B ocHoBe (opmynupoBaHUs HEKOTOPBIX KOJJIM3UOHHBIX
HOPM MOJIOKEH MPUHIUI TPABOBOM JIOKATU3AIMK OTHOIIEHHSI, B
OCHOBE (DOPMYJIMPOBAHUS IPYTUX KOJUTU3MOHHBIX HOPM — ITPUH-
LUIT TEPPUTOPUAIBHON JIOKaIU3auu. [IpuHImMn npaBoBou Jio-
KaJIM3alliy OTHOIIEHHUsI HauboJiee 4acTo OTpaxkaeTcsi B OMHOCTO-
POHHHUX KOJUIM3UOHHBIX HOpMax (4. 3 ct. 1197, ct. 1200, 4. 2 cT.
1213 'K P® u np.). Ucnonb3oBaHue puHIMIA TPaBOBOM JIOKA-
JIM3ALIUU YacTO BEJIET K XPOMAIOIIIMM OTHOIIEHUSIM, TaK KaK s
MHOCTPAaHHOI'O 3aKOHOAATEISI IPUBA3aHHOCTh OTHOIIEHUS K OTe-
YEeCTBEHHBIM ITyOJIMYHBIM OTHOIIIEHUSIM, KaK MPaBUJIO, HE UMe-
€T 3HaUeHUsI, U HAa0OOPOT. [IpuHIUTT TeppUTOpHATHHON JIOKAJIH-
3allMM OTHOIIICHHUS OTPAKAETCS B IBYCTOPOHHUX KOJUIM3UOHHBIX
HopMmax (ct. 1208, cr. 1211 T'K P®). Bo3aMoxHbI UCKITIOUEHUsT
U3 3TOTO MpaBWJIa, KOIJa MPUHIIMIT PABOBOM JIOKAJIM3ALIMU OT-
paxxaercsi B ABYCTOPOHHEN KOJUTM3HUOHHOU HOopMe (cT. 1207 'K



PO).

[Ipu paccmoTpeHun BoOIpoca O TEPPUTOPUATIBHOW JIOKAIHU-
3allMM OTHOILEHUsI OOHapyXkHBaeTcs mpodiemMa BbIOOpa Mex-
Oy JioKanu3aiuedl CcyObeKTOB OTHOIIEHMS, JIOKaIu3aluel ux
JEUCTBUI M JIOKAJIM3alel 0ObeKTOB TpakJaHCKHMX TipaB. [l
«TIPUBSI3bIBAHMS» 00S3aTELCTBEHHBIX U TPYJOBBIX OTHOIIEHUI
3a OCHOBY, KaK IIPaBIJIO, OepeTcs JToKanm3anus CyObeKToB. s
CeMENHbIX OTHOIIEHUH U B HEKOTOPBIX JPYTHX CIydasix UCTIONb-
3yeTcs JIOKAT3aIKs CYObEKTOB OTHOIIEHUSI M OOBbEKTOB I'Pax-
JAHCKUX MpaB. B LIe/sX KOJUIM3MOHHOIO peryjivMpoBaHUs Belll-
HBIX MPaB YYUTHIBACTCS JIOKAIM3ALUSI UMYIIIECTBA.

IIpupooa npumenumozo uHocmpamnHozo npasa: 0630p OCHO8-
HbLX Meopull.

1. B cooTBercTBMM C TeOpuel  «IPHOOPETEHHBIX
npaB» («vested rights») THOCTpaHHOE MMPaBO IPUMEHSIETCS B Ka-
YecTBEe KPUTEPUsl OLIEHKH JIEHCTBUTENILHOCTY TIPaB, BO3HUKIIIUX
3a rpaHuiei!®. ta Teopusi, TAKUM 00pa3oM, CBOAUT POJIb MHO-
CTPaHHOIO Mpasa A0 puandeckoro gakra. Cyabs T0JKEH onpe-
JeJUTh HATMYKMe UK OTCYTCTBHE 3TOTO I0pUIMYECcKOro ¢akTa u,
COOTBETCTBEHHO, HAJIMYME WJIM OTCYTCTBUE MPABOOTHOIIEHUS1 .

O/1HaKO MHOCTPAHHOE MPABO MOXKET CITYKUTh HE TOJIbKO CPe/l-
CTBOM OILIEHKH YK€ CYILECTBYIOLIETO MPABOOTHOIIEHUS; OHO MO-

19 Holland. Jurisprudence. 9 ed. P. 398; Goodrich. Handbook on the conflict of laws.
1927. P. 10.; Quelques remarques sur le concept de droit acquis en droit international
prive angloaméricain. Revue critique de droit international prive. 1986. P. 425.

20 Konuermms MPUOOPETEHHBIX MPAaB UMEET MHOTO OOIIEro ¢ aHITI0-aMEPUKAHCKOM
Y POMAHCKOH KOHIETIMSAMHU «(DaKTUYECKOI» MPHPOIBI HHOCTPAHHOTO ITPaBa.



KET TPUMEHSITbCS OTEUYEeCTBEHHBIM CYJOM W TOIJa, Korja Ha
OCHOBaHWHU CYJIcOHOTO pellleHrs] BOSHUKAET HOBOE OTHOIIICHHE
(mpeoOpazoBatebHbIE UCKH).

A. batuddonb cunraer, 4yTo Korma pedb UAET O CO3JaHUU
HOBOW IOPUANYECKON CUTYyallMu (HallpuMep, TTPU BBIHECEHUH pe-
IIEHUSI O Pa3Bojie), 9Ta KOHIeNus HeyMecTHa.?! [ymno mpen-
CTaBUTBb ceOe CUTYaIMIO, KOrJa YeIOBeK, 3aKJIIOUMBIIUI Opak B
rocy/lapcTBe, KOTOpOoe He MPU3HAET Pa3BOIbl, UMEEeT Mprodpe-
TEHHOE MIPAaBO Ha HepacTopXkeHue Opaka, Taxe eciv B AajIbHel-
IIEM OH MEHSIeT TPaKJAaHCTBO U MECTOXUTENbCTBO?, [1o MHe-
auio J1. Paarie, «rpu3HaHue rpapa, BOSHUKIIETO B COOTBETCTBUN
C MHOCTPaHHOW HOPMOI, HE MPEJCTaBIsieT cOO0I Yero-To 0co-
60ro, OTJIMYHOTO OT MPUMEHEHUsI CAMOUN HOPMBI, HO COCTaBJISIET
caMyIo CyIITHOCTh €€ IpUMeHeHus» . [Ipyrumu cioBamu, mpu-
MEHMMOE WHOCTPAHHOE TO3UTUBHOE MPABO HE MOXKET paccMat-
pUBaThCS KaK CBOKCTBO IMpaBa CyObEKTUBHOTO.

[TonoGHbBIe MOCTpOeHHsI, 1aXke ECITU OHU U UMEIOT Pa3yMHbIe
000CHOBaHHMS y ceOs1 Ha pojivHe (aHTJIOCAKCOHCKHUE CTPaHbI), CO-
BEPIICHHO HE MPUMEHUMBI K OTEYeCTBEHHBIM YCJIOBUsAM. [leii-
CTBUTEJILHO, €CJIM JIOBEPSITh ITON TEOPUH, TOTIa MOKHO yTBEp-
KIATh U TO, YTO KAXK/IBIA pa3, KOr/a Cy/Ibsl PACCMATPUBAET UCK O
NIPU3HAHWU, OH HE TIPUMEHSIET TIPaBo.

21 Batiffol H., Lagarde P. Droit international prive. T. 1.8-eme edition. Paris. 1993.
P. 526.

2 Ibid. P. 517.
2 Paane JI. MexayHaponHoe yactHoe npaso. M., 1960. C. 17.



2. [To MHEHMIO OONBIIMHCTBA AHIVIOSI3BIYHBIX ABTOPOB, MHO-
CTpaHHOE TIPaBo — 3TO (pakT.>*

Bo ®panuun Hekoropele aBTopsl (M. Jlyccaph u I1. Byppens)
TAKKE YTBEP:KAAIOT, YTO MHOCTPAHHOE ITPaBO IPUMEHSETCS B Ka-
yecTBe (pakTa. ITOT BHIBOJ OHM OOOCHOBBIBAIOT CCBUIKAMH Ha pe-
mennsa Kaccanmonnoro cyna ®paHimu, B COOTBETCTBUM C KOTO-
pbIMU:

— 00SI3aHHOCTb IO YCTAHOBJIEHMIO MHOCTPAHHOIO IpaBa Jie-
KUT Ha CTOPOHAX;

— Cy/Ibs1 He 00s13aH MPUMEHSTh MHOCTPaHHOe MpaBo ex officio,
a JIOJDKEH 3TO JeJIaTh TOJIBKO I10 3asBJIEHUIO CTOPOH;

— KaccauoHHbli cy He KOHTPOJIMPYET NIPABUIIBHOCTD IPH-
MEHEHH sl THOCTPAHHOTO NIPaBa HUKECTOSIIMMH MHCTAHIMSIMU 2.

DTa KOHIENMs HEelpueMJIeMa [UIsl OTEYECTBEHHOIO MPaBo-
NOpAAKA O CJIEAYIOIIMM ITPUYUHAM:

— HOpMBI oTeuecTBeHHoro npasa (cr. 1191 TK P®, 4. Scr. 13
AIIK P® u ap.) He NPU3HAIOT 32 UHOCTPAHHBIM MIPABOM Xapak-
Tep akra (3TO BHIPak€HO B TEPMHUHOJIOTHH STUX HOPM U Oosiee
KOCBEHHO — B [IpyIMX Bellax, HAIpUMeEp, B IIepepacipeeieHun
OpeMeHHU JoKa3biBaHusA). Poccuiickuil cynibsi 10KeH cam mpef-
NPUHUMATh MEPHI 110 YCTAHOBJIEHUIO COAEPKAaHUSI MHOCTPaHHO-
IO INpaBa, OH AOJIKEH IPUMEHATh €r0 HE3aBUCUMO OT MO3ULIAN
CTOPOH, U BbILLIECTOSAIINE CyAbl B PP, 04eBUIHO, OCYIIECTBIIAIOT

2% Cm., Harpumep, Kiaccuueckoe courHenue: Dicey and Morris. The conflict of
Laws. 11-th ed. Vol. 1. London. 1987. P.217.

25 Loussouarn Y. et Bourel P. Droit international prive. 7 ed. 2001. P. 275.



KOHTPOJIb 32 TIPaBUJIBHOCTHIO PUMEHEHUsI MHOCTPAHHOT'O Mpa-
Ba’%;

— MPUHATHE B AHTJIOCAKCOHCKUX CTpaHaX 3TOW KOHIICTIIIUN
OOBACHSIETCS OPUTMHAILHBIMU YepTaMH aHIJIOCAKCOHCKOM Tpa-
BOBOU CHCTEMBHI B 11€JI0M (Tpelie/ICHTHBINA XapaKTep UCTOUHUKOB,
MpU3HAHKE MPUOPUTETA MPOIIECCYATbHOTO MpaBa HaJ MaTepu-
QJIbHBIM U TIP.), KOTOPbIE, ECTECTBEHHO, OTCYTCTBYIOT y IPAaBOBOM
cucremMsl PO;

— IpU3HAHMUE 32 THOCTPAHHBIM MPABOM XapakTepa (pakTa Io-
BJIEUET COMHUTEJIbHBIC MPOIIECCYaIbHbIE PE3YJIbTaThl, CBSI3AH-
HBIE, MPEXJE BCEro, C MOJHBIM TepeoKeHrneM OpeMeHH JOoKa-
3bIBAHUS €r0 COJEPKAHUS HA CTOPOHBI;

— MpU3HAHKE 32 MHOCTPAHHBIM MTPAaBOM XapakTepa pakTa BbI-
30BET K JKU3HU PsJ] CIIOKHEUIIINX TEOPETUUECKUX BOIIPOCOB, OT-
BET Ha KOTOpbIE HAilTH OyJeT TPyHO, €CJIM He HEBO3MOXKHO (Ha-
MIPUMED, €CJIM THOCTPAHHOE MPABO — 3TO (PAKT, TO KAKUE HOPMbI
IpaBa PeryIvmpyioT OOIECTBEHHOE OTHOIIEHUE, pacCMaTpUBae-
MO€E CYJIOM);

— ¢ 00LIEMETOAONIOTMYECKHUX TMO3ULUNA MOHSTHO, YTO HMHO-
CTPaHHOE MPaBO — ITO He (PaKT, TAK KaK OHO HE OTPAKAETCs B
peasibHOM JIECTBUTEIBHOCTU KaK JISHICTBUE UM COOBITHE, a CY-
HIECTBYET KaK HOpMa.

3. Pan uranbsHCKUX aBTOpOB (Aro, AHwiortd, [TauboHn)

26 B cBomx nHgopMannonHbix ucbMax BAC P® noxsepraer Bonpochl IpUMeEHe-
HHSI HTHOCTPAHHOTO IIpaBa OLIEHKe, U3 Yero CIIEIyeT, YTO OHU SBJISIOTCS OOBEKTOM €ro
BHUMaHUsl.



MOJIaralT, YTo Pe3yJIbTaTOM AEWCTBUS KOJUTM3UOHHOW HOPMBI
SIBJISIETCS. MHKOPIIOPAIMsl MaTepUabHBIX HOPM HMHOCTPAHHOTO
MpaBa B OTEUECTBEHHYIO MTPABOBYIO cucTeMy>’. Tak, MO MHEHHIO
P. Aro, mo00¥ TTpaBONOPSAAOK «UCKJIIOYAET IOPUANUECKUN Xa-
paKTep BCEro TOro, YTO B HEro He BXOAWT» 8. Takum oOpazom,
HOPMBI MHOCTPAHHOTO TPaBa MPUMEHSIIOTCSI B KaUeCTBE HOPM
npaBa oTedyecTBeHHOro. A. batudonib cuuTaer, 4To 3T0 HeBep-
HO, IOTOMY UYTO MHOCTPAaHHOE IPaBoO, JEUCTBYs B paMKax OTe-
YEeCTBEHHOTO MPABOIOPS/IKA, HEe TepsieT COOCTBEHHOM MPUPO/IbI;
OHO JIa)Ke TOJIKYETCs B COOTBETCTBUY C COOCTBEHHBIMU KPUTEPH-
SIMU.

HeoxunanHyio 01M30CTh ¢ UTAJIbSIHCKON JOKTPUHON OOHApy-
KUBAET aMePUKAHCKUI aBTOP DPEHIBENT, pa3paboTaBIInil Opu-
TMHATBHYIO0 TEOPHIO AEWCTBUS MyOTMYHOTO TIOPSIIKA, TTOTYIHB-
1IyI0 Ha3BaHue Teopus «moral datum». DpeHIBeUr OTTaIKuBa-
eTcs oT ayanu3Ma uctouyHukoB mpaBa B CHIA u AHruu (cripa-
BE/IJIMBOCTDb M 3aKoH). OH muiner, uto abcypaHo TpedoBaTh OT
Cy[IbM MPUMEHEHHUsI CTaHJapTa CIPaBEIMBOCTH, HECOBMECTU-
MOTO C ero coOCTBEHHbIM cTaHjaaptoM. JIlOO# opuanyecKuii
TEKCT JIOJDKEH YMTAThCs ¢ COOCTBEHHBIX MO3UIIUI O IEHHOCTSIX,
Ha OCHOBAHWU HOPM O 100poMm mopsiake u np. D. Haiime He co-
IJIACEH C 9TOM TEOpUEH, Tojiaras, 4ro, AeUCTBYsl B paMKax Mpa-
BOBOTI'O TOJIS, HE ClielyeT oOpamiarbcsi K KBAa3UIIPABOBBIM HC-

2 ITur. no: Batiffol H., Lagarde P. Op. cit. P. 527.

28 Ago R. Regles générales des conflits de lois // Recueil des cours de I'’Académie
de droit international de La Haye. 1936. P. 302.



ToyHrKaMm. OH Xe MPUBOIUT JIIOOOIMBITHBIA TIPUMEP BOILIOIIIE-
HU 3T0M Teopur. K HemenkoMy Typucty, Haxonsiiemycs Ha Ka-
pPUOCKHX OCTPOBAx, MOOIIE] KOMMHUBOSIDKEP U MPEAJIOKIIT 3a-
KJIIOYUTD JIOTOBOP O TanMiliepe. Hemenkuii rpax/iaHiH MOAIu-
caj JIoroBop. BriociencTBuM HEMENKMI Cy[ MPU3HAJ JIOTOBOP
HE/ICMCTBUTENIbHBIM, COCJIABIIMCH HA TO, YTO OH MPOTUBOPEUUT
no0peiM HpaBaM?’. B 1aHHOM Clyyae MHOCTPaHHOE MPaBO BOC-
MPUHATO KaK MHKOPHOPUPOBAHHOE B OTEUECTBEHHYIO CHUCTEMY
npaga.

OTHOCHTENIBHO MEXaHU3Ma PEUENUUPOBAHUS CYIIECTBYET
onpezesieHHas nojemMuka. [lo MHeHUI0 AHIIMJIOTTH, UTHOCTPAH-
Hasi HOpMa TMOABEPraeTcsi CBOEro pojia HallMOHAIM3AlUU U TOJI-
HOCTBIO BKJIIOYAETCSI B OTEYECTBEHHBIN MEXaHU3M ITPaBOBOTO pe-
rymupoBanusa®. [Ipeamonaraercs, 4To WTaNbSHCKAs MPaBOBAs
CUCTEMA COJIEPKUT HOPMY, UJIEHTUYHYIO MTHOCTPAHHOU HOPME, K
KOTOPOUM OTChUIAET KOJUTM3MOHHAsI HopMa. OCHOBHbIE HEJOCTAT-
KM TaKOT'0 MOIX0/1a 3aKJII0YAI0TCS B TOM, UTO B CJTy4ae, €CJIU Mbl
paccMaTpuBaEéM MHOCTPAHHYI0 HOPMY, KaK IMOJHOCTBIO MHKOP-
MOPUPOBAHHYIO B OTEYECTBEHHBIN MPABOMNOPSIIOK, TEM CAMbBIM
MBI CBSI3BIBaEM CeOsl TIPY PEIlieHUH Psiia BOMPOCOB KOJUTU3UOH-
HOTO peryJupoBaHus. B YacTHOCTH, MBI 00sI3aHBI TIPUMEHSATH
MHOCTPaHHOE MPABO B COOTBETCTBUU C OTEUECTBEHHBIMU ITPHE-
MaMU TOJIKOBAHUs1, Mbl HE MOXKEM HUCKJIIOUUTD €r0 ACUCTBUE My-

% Pewenne Okpyxsoro cyga Hdermonma ot 29 cenrs6psa 1994 r. // Praxis des
internationalen Privat- und Verfahrensrechts. 1995. P. 234.

39 Anzilotti. Corso di diritto inernational privato. 1925.



TeM MPUMEHEHHSI OTOBOPKU O MyOJIMYHOM TIOPSI/IKE WM UMIIe-
PATUBHBIX HOPM ME3/1yHApOJHOIO YaCTHOIO MpaBa.

Kpome Toro, oueBuiHO, 4TO aOCOMOTHAST MHKOPIIOpAIHs He
OCYILIECTBIJISIETCS €1lE U IOTOMY, YTO HOpMa MHOCTPAHHOIO Ipa-
Ba HE CTAHOBUTCSI PETYJISIPHO IPUMEHUMON HOPMOIA, OHa HE CITy-
KUT MaTepUAJIOM ISl Pa3BUTHS 3aKOHOIATEIbCTBA U TIP.

Bonee oprannyHa KOHIETIMS, aBTOPCTBO KOTOPOU MPUITUCHI-
Baetcs P. Aro, nonyuuBIias Ha3BaHUE «KOHLENUUS (popMaib-
HOU pelerniuy UHOCTPAHHOTO TipaBa». [1o ero MHeHuto, Oyayun
VHKOPIIOPMPOBAHHOM B OTEYECTBEHHBIM IPaBONOPAJOK, WMHO-
CTpaHHAsl HOpMa «COXPaHSAET CMBICII M IEHHOCTb, KOTOPBIMU OHA
HaJleJieHa B TOM CHCTeMe, B KOTOpoi OHa Obuia co3iaHa» 1. Takon
MOAXO/] UCKJIIOUAET HEKOTOPBIE HEIOCTATKU «IOJTHON MHKOPIIO-
pauun». TeM He MeHee, MHOTHE aBTOpPbl KPUTUKYIOT €ro 3a UC-
KyCCTBEHHOCTb, YTBEPKasl, YTO MPABONOPSIOK Cy/1a ITpeBpalia-
eTcs B «boa constrictor». [To muenuto Jlepedypra-ITmxoHbepa,
«MHOCTPaHHOE MIPABO OCTAETCsl BEJIEHUEM MHOCTPAHHOI'O ITPaBO-
nopsiJKa U He TpaHCOPMUpPYETCs B TIPaBO (PpaHITy3CKoe» 2.

4. OpuruHaibHasi TEOPHSl TPUPOLIBI TPUMEHUMOTO MHOCTPAH-
HOTO TIpaBa, Onu3Kas K KoHmeruu P. Aro, paspadborana A.
barugdonem. Ilo ero MHeHMIO, «B MpaBe €CTh UMITEPATUBHBIN
(paxTOp M ecThb paroHaIBEHBIN (pakTOpP». ITpn MpumMeHeHnn nHO-
CTPaHHOT'O MpaBa YYUTHIBAETCS TOJIBKO PallMOHAIBHBINA (PaKkTop.
A. Batuddons nuier: «Pa3aeneHne Myupa Ha IPaBOBbIE CUCTE-

31 Ago R. Teoria del diritto international privato. P. 111.
32 Lerebourg-Pigionnier. Precis de droit international prive. Dalloz. 1954. P. 392.



MBI BJIEYET COBEPIIIEHHO OCOObIN KOHTpAcT. OH He 03HAYaeT OT-
CYTCTBHME BCSIKOM IIPaBOBOIM CHUCTEMBI BHE IpaBa CTPaHbl CyAa,
HO O3HAYyaeT NPUBUJIETMPOBAHHBIN XapaKTep MOCIEIHEro B IJa-
3ax cyneu... Peub uner He 00 OTpHIIaHMM 32 UHOCTPAHHBIM 3a-
KOHOM TTPaBOBOM MPHUPOJIbI HA TOM TEPPUTOPUH, HA KOTOPOU OH
neiicTByeT. Peub uieT TONbKO O TOM, YTO Vis-a-Vis CyJbe, KOTO-
pbIii paccMaTpUBAaeT AeJ10, UHOCTPAHHBIN 3aKOH He Mpe/ICTaBIIsl-
€TCsl KaK UMIIEPATUB, UCXOSIINI OT BJIACTEN, KOTOPbIM MOJUH-
HEH Cy[Ibsi. DTO BOMPOC BUICHUS, & HE TIPUPOIbI». >

[Ipn HeKoTOpOU MOAM(PUKALIMY ITY TEOPUIO MOKHO ITPUHATD.

Jliobas Hopma nmeet opmy U cozepkanue (To, uto A. ba-
T O HA3bIBAET UMIIEPATUBHBIM U PAlIMOHAIBHBIM (PAKTO-
pamu). Popmoii HOpMBI MpaBa SABSAETCS 3aKOH, KOTOPIA BOC-
NPUHUMAETCS KaK TaKOBOM, TOJIbKO €CJIM OH UCXOIUT OT HallKo-
HaJIbHOTO 3akoHonaresnsi. CopepkaHueM HOPMbI IIpaBa SIBJISIIOT-
Cs1 yCTaHOBJIEHHAs B HEW MOJZE/Ib ITOBEIEHUS.

WHocTpaHHasi HOpMa MpaBa JEMCTBYET B pAMKax OT€YeCTBEH-
HOT'O [PaBONOPSIIKA HE TOTOMY, YTO OHA UCXOAUT OT MHOCTPaH-
HOTI'O 3aKOHOJATEIsl, a TOTOMY, UTO K HEll OTChUIAET OTEYECTBEH-
Hasl KOJUIM3UOHHAs HopMa. MHbIMK cioBamu, (popMa MHOCTpaH-
HOW HOPMBI, IPUMEHSIEMOI OT€YECTBEHHBIMU CYJaMH, HEOTHE-
JMMa OT (POPMBI OTEUECTBEHHOU KOJUIM3MOHHOM HOpMBI. [0 cito-
BaM [1. Manepa, «...mpuMeHs1s1 HOpMy MHOCTPAHHOTO TIPaBa, Cy-
Ibs1 €1 He TMIOJYMHSAETCS, a UCIIOJb3YET €€ 711 Pa3pelleHus CIo-
pa, NOCKONbKY 3MO NPUKA3bléaem emy e2o cOOCMEeHHAs HOpMA

33 Batiffol H., Lagarde P. Op. cit. P. 529-530.



MENCOYHAPOOHO20 uacmmozo npasa (KypcuB Mol. — B. T.)»3,

Kosumm3nonHast HopMa siByisieTcsi OJIaHKETHOW U B WJeaTbHON
MIPOEKIIMU MOXKET ObITh TIPE/ICTaBJIeHa KaK OpIUHAPHAS MaTepH-
aJIbHO-TIPaBOBasi HOpMa, AUCIIO3UIIUS KOTOPOW HAIIOJHSAETCS CO-
JepkaHueM, 3aKpeIUIeHHbIM B MHOCTPaHHbIX HOpMax. ['unortesa
Yl CAHKIIM Sl TAKOW UAECAIbHOM HOPMBI BBIPAKEHBI B CAMOM KOJUIU-
3MOHHOW HOpME.

[IprunHBI PUMEHEHN I THOCTPAHHOI'O [IPaBa OCHOBAHbI HE Ha
ero CoOOCTBEHHON HOpMaTHBHO-TIPABOBOM IIPUPOJIE, a HA HOpMa-
TUBHO-IIPABOBOU IIPUPOAE OTEUYECTBEHHOM KOJIZTM3UOHHOW HOP-
MBI.

Bospaxkenus nporus no3unmu A. barudgdons BeABUHYI ap-
reHTuHCKMM aBTop B. T'onamvuar. [o ero MueHUIO, MMIIEpaTHB-
HO€ Hayaja0 MHOCTPAHHOIO MpaBa TAKkKe MOAJIEKUT yUeTy, Tak
KaK «MMUTaIMsl THOCTPAHHOTI'O MpaBa 3aBUCUT OT TOT'O, SIBJISIETCS
JI1 OHO 3(P(PEKTUBHBIM B FOCYIAPCTBE CBOETO MTPOUCXOKICHHUS. . .
VimniepaTuBHBIN 37IEMEHT MHOCTPAHHOTO MTPaBa, TAKMM 00pa3oM,
SIBJISIETCS] YCIIOBHEM “‘sine qua non” ero MMUTAIN» .

3T0 BepHOE cooOpaxkeHue He JenaeT nocrpoeHus A. batudg-
ons nedpekTHBIMMU.

Henb3s 3a0bBaTh, 4T0 OTCYyTCTBUE 3(P(PEKTUBHOCTU WHO-
CTPaHHOI'O [IPaBa B I71a3aX OTEYECTBEHHOI'O CY/JbU BJIEUET yCTpa-
HEHUE HE TOJIBKO €ro uMIeparuBHoro ¢akropa (¢popmsl), HO U

34 Mayer P., Heuze V. Op. cit. P. 60.

33 Goldschmidt W, Jaque Maury et les aspects philosophiques de droit international
prive. Melanges offerts a Jacque Maury. Paris. Dalloz. T. 1. P. 159.



€ro paluoHaIbHOTO (hakTopa (comepKaHusl).

OreuecTBeHHasd KOJUIM3MOHHAs HOpMa NPUAAET IOpUanYeE-
CKYIO CHITy MHOCTPaHHOMY IIPaBy TOJBKO TOT[a, KOIJIa OHO 00-
JajaeT pUINIecKor cuiior y ceds Ha poauHe. KommsuonHas
HOpMa BO MHOTOM «CJIEMa»; 32 UCKJIIOYEHUEM CIIyyaeB MPOTH-
BOpeYHs MyOJIMIHOMY TIOPSIZIKY W CITy4aeB JACUCTBUS albTepHA-
TUBHBIX KOJUIM3MOHHBIX HOPM, OHAa HE pearupyer Ha comaepxka-
HUE MHOCTPAHHOW HOPMBI IpaBa. OQHAKO Mpe3yMIMLMs LIEHHO-
CTU MHOCTPAHHOTO ITPaBa BO3MOXKHA, TOJILKO €CJIM OHO IEUCTBEH-
HO, B IIPOTMBHOM CJIy4yae KOJUIM3MOHHAsi HOPMa Ha HEro He pea-
TUpYET U HE IPUJAET My I0PUIUYECKYIO0 CIIy B PaMKax oTede-
CTBEHHOTO ITPaBOIOPSIKA.

He nyxHo nonumars baruddomns OykBasbHo. «BKmoueHne»
VMHOCTPAHHOI'O TpaBa B OTEUYECTBEHHBIA MPABONOPSIOK — IPO-
LIECC, JIOTUYECKU COCTOSIIIINU U3 ABYX CTa/IUM:

1) aHa/IM3a MTHOCTPAHHOTO MpaBa U MPU3HAHUS 32 UHOCTPAaH-
HBIM IIPABOM XapakTepa MpaBa B ClIyyae ero AeMCTBEHHOCTH;

2) npuaaHus THOCTPAHHOMY IIPaBY IOPUINYECKON CHUJIBI ITPU
MIOMOIIIY OTEYECTBEHHON KOJUIM3UOHHOU HOPMBI.

WHocTpaHHOE NIpaBO ABJISAETCS MPaBOM, OJHAKO €r0 I0pUIu-
YyecKasl CWJla B paMKax OTEUECTBEHHOIO MPaBOIOPsIIKa ONpeae-
JIIETCS OTEYECTBEHHOW KOJUIM3MOHHOW HOPMOM.

Eciu npeanonoxuTe, 4To I0pUIMYECKasi CUila Yy THOCTPaHHO-
ro MpaBa MPUCYTCTBYET HE3aBUCHMO OT Halllel KOJUIM3MOHHOM
HOPMBI, cepa ero mpuMeHeHus TOIKHA ObITh TAKOH ke, Kak U
y ce0s1 Ha poauHe. OHAKO MHOCTPAHHOE TIPABO MPUMEHSIETCS B



OTEYEeCTBEHHOM IPABONOPSIIKE TOJbKO B €IMHCTBEHHO BO3MOX-
HOM CJIy4ae — KOrja K HeMy OTChUIAeT OTeYECTBEHHAs! KOJITU3H-
OHHasi HopMa.

Penieniys KTHOCTPAHHOIO MpaBa B OTEYECTBEHHBIW ITPABOIIO-
PS/IOK C TOYKHU 3PEHUsI CBOEU MPUPO/IbI HE SIBJISIETCS] YHUKAJIbHOM
IUIsl MEXIYHAPOIHOTO YacTHOro rnpasa. CXoxue MpoLecch Mbl
MOXkeM HaOJI0/1aTh U B IPYTUX CUTYaIUSIX, KOTJa 11 LeJiei rmpa-
BOBOTO PETyJIMPOBaHUS IPUBJIEKAIOTCS MHbIE COLMAJIbHBIE PETY-
JATOPHI (MOPaJib, MEXAYHAPOIHOE TIPABO, OOBIYAL).

Paccmotprm 3Ty poOniemy B 0011ieM BUjie.

/leoticmeennocmv npupoovl coyuanbHvix peeyasmopos. Jho-
00i1 coIMabHBII PEryIsiTOp COCTOMT U3 ABYX 1eMeHTOB. [lep-
BBI — paIlIOHAJILHBIN SJIEMEHT, ITPEICTaBIISIONIUI COO0M comep-
JKaHUE HOpMBL. BTOpOW — MMITEpaTUBHBIN IEMEHT, XapaKTEPH-
3yt (popMy 3aKperyieHrs HOPMBI M MEXaHU3M 0OeCTICUeHU ST
ee JIelCTBUA.

VIMriepaTUBHBIN JIEMEHT HOPMBI TTPEJICTABIISIET COOOU ee Obl-
mue, B TO BpEMS KaK PAlMOHAJIbHBIM 3JIEMEHT — €CThb udest, KO-
TOpasi MOJKET CYILIECTBOBATh U Ha YPOBHE aOCTPAKIIHH.

VIMniepaTUBHBIN 2JIEMEHT Y Pa3HbIX COLIATIbHBIX PETYJISTOPOB
— pasznuyeH U (paKTUUYECKH MpeIoNpee/ieH CTaTyCoOM CYObeKTa
HOPMOTBOpYeCTBa. MIMnepaTBHbIN 31IEMEHT HOPM MOPAJIH Bbl-
paxeH B OOIIECTBEHHOM CO3HAHWM (HapyIlIeHWe HOPM MOpPAJIH
BJeYeT OOIECTBEHHOE OcCykJeHue). VIMmnepaTuBHbIN 31eMeHT
00bIYasi BRIPaKEH B OTHOIICHUSIX, CKJIAJbIBAIOIIMXCS B paMKax
OITpE/IEIEHHOM COIMATBHOM TPYIIIBI (HapyIeHne 0OOBIYHOM HOp-



MBI BJIEYET 32 COOOM MCKJIIOUEHHE U3 YKCJIa €€ wieHoB). Mmiie-
PATUBHBIM JIEMEHT ITPaBa — 3aKOH (MM MHOM MCTOYHMK IIPABa)
KaK 61acmHoe BEJIEHUE TOCYIapCTBa.

PaioHasibHBIN 3JIEMEHT — 3TO Bcerja npaBuio. ParmoHanb-
HBIW JIEMEHT HE YHMKAJIEH JJIs1 KaKJ0rO COIMAIbHOIO peryJisi-
TOpPa, MOCKOJIbKY TIPABWJIO SIBJISIETCSI COAEPKAHUEM JIIOOOTO U3
HuX. OOIIHOCTh PAIMOHATBHOTO JIeMEHTa Pa3IUnYHbIX PeryJisi-
TOPOB OOBSCHSIETCS M €VUHBIM MX HUCTOYHHUKOM — E€CTECTBEH-
HBIM 3aKOHOM WJIM CIpaBeAJuBOCThI0. Ha ypoBHe co3HaHus U,
BO3MOXHO, B META(PU3NYECKOW MTPOECKIIUM OTCYTCTBYET JIEICHUE
HOPM Ha pa3jinuHble TUIbL. Bece 0HM — cyTh 0HO. BriosiHe MOXXHO
MpeJCTaBUTh ceOe YesloBeKa, [IJIsi KOTOPOro W MPaBOBBIE MPeE/-
MUCaHUs, U TPeOOBAHUS MOPAIA 0OUHAKOB0 00s13aTellbHBI. Bo-
Jiee TOro, TAKUX JIIOAEH — OOJIBIINHCTBO.

C OOITHOCTBIO PAIMOHAILHOTO JIEMEHTA CBSI3aHa M €r0 BO3-
MOHasi MOOMJIBHOCTh. DTOT MPOIIECC MMeeT pa3inyHbie (hop-
Mbl. Hanbosee 4eTKo OH BeIpakeH B HOPMOTBOPUYECKOM ITPOIIeC-
ce. 3aKOHOIATEIb NP pa3padOTKe HOPMATUBHO-TIPABOBBIX aK-
TOB MOXET 3aMMCTBOBATH ITPaBUJIa MOBEICHUS U3 PA3JIMUHBIX UC-
TOYHHMKOB, HamIpuMep U3 00bIYasi, MOpaid, PeTUTHMO3HBIX HOPM.
DTU npaBUjia HE TEPSIOT CBOEW MPUPOIbl — OHU MO-MIPEKHEMY
SIBJISIIOTCST OOBIYAsMU, TPEOOBAHUSIMU MOPAJTH U TIP., OJHAKO TO-
CyIapCcTBO 0OecrieurBaeT UM JIOTIOTHUTEIbHYIO 3aIlUTYy, U OHU
CTaHOBSITCSI OJTHOBPEMEHHO ellle ¥ TpaBoM. MOOUIBHOCTh pariy-
OHAJILHOTO 3JIEMEHTA BO3MOKHA HE TOJIbKO Ha YPOBHE «IIPaBO —
WHbBIE COLIMAJIbHBIC PETYJISITOPbl», HO U Ha YPOBHSX «MOpPaJb —



00bIYaii», «0ObIYail — KOpIIOpaTUBHASI HOPMa» M TIp.

CBs13b mpaBa ¢ 00BIYAsAMU M MOPAJIBIO BAKHA TIO CIIEAYIOIIIM
IPUYUHAM:

— aBTOPUTET HEMPABOBbIX PEryJISATOPOB YacTo OoJiee OCHOBA-
TeJIeH, YeM aBTOPUTET IpaBa (0COOEHHO B COBPEMEHHYIO 3I10XY,
KOIJa MpaBo JIIIEHO TOM TEOJOTMYECKOM aypbl, KOTOPOU OHO
oOJyiajiano paHee), MO3TOMY AJisi oOecreyeHus AefCTBUs MpaBa
HEoOXOMMO, YTOObI COOTBETCTBYIOIIAS HOpMa 00eCieunBaIach
C MPUBJICUEHUEM TAPAHTUN MHBIX COLUAIBHBIX PETYIISITOPOB;

— B HEKOTOPBIX chepax 3aKOHOJATENIb HEKOMIIETEHTEH (cdepa
YaCTHOTO TpaBa, Mpex/e BCEero), M Mo3TOMY OH JIOJKEH B OOJb-
IIell CTENeHU JOBEPSATh MHBIM COIUATIBHBIM PErYISITOPOM. -
(bekTHBHOCTH MpaBa B JAHHOM CJTy4yae HampsIMyI0 3aBUCUT OT €r0
OJIM30CTH K PYTYIM COLMATBHBIM peryJisitopam *¢;

— HaKOHell, CYIIECTBYeT MeTapu3nyeckoe 0OOCHOBaHKE ITON
HEHHOCTH, KOTOPOE COCTOUT B TOM, YTO M3HAYAJIbHO BCE MTPaBUIIA
OepyTcs U3 OJHOTO MCTOYHHKA.

Takum 00pa3oM, CBSI3b IpaBa C MHBIMH COLUATIBHBIMU PETy-
JSTOpaMH HEOOXOMMA IS TOTO, YTOOBI 00ECIIeYUTh CIIPaBe/l-
JMBOCTD ¥ 3(P(PEKTUBHOCTD MTPABOBBIX HOPM.

OCOOEeHHOCTBI0O 3aMMCTBOBAHUSI PAIMIOHAJIBHOIO 3JIEMEHTa
MHBIX COLIMAJIbHBIX PEryJsTOPOB B paMKaX HOPMOTBOPYECKOIO
npoliecca sIBJsIeTcsl T0, YTo cpOopMyJIMpOBaHHAs HOpMa IpaBa

36 310 sIBASIETCS HOTIOTHUTELHBIM OGBACHEHHEM TOTO (pakta, uto B chepe myonMU-
HOTO TIpaBa IPUMEHEeHNe HOPM HHOCTPAHHOTO MpaBa o 00IeMy IPABIITy HEBO3MOX-
HO.



CTAHOBHUTCS JKECTKOW U YK€ HE MEHsETCs, B TO BpeMs Kak OObI-
Yaii, MOpaJlb He yTPauMBaloT BO3MOXKHOCTEN CBOEro pa3Butusi. B
UTOre, BO3MOXXHO, NIPABIJIO, HEKOTa 3aMMCTBOBAHHOE U3 OOBI-
Yasl, IepecTaeT OTpaxarb 0Obrvail delicmayrouyuii. I1osTomy HOp-
MOTBOPYECKHUI MPOLIECC HE SABMISIETCS IOCTATOUYHBIM U Oe3ynpeu-
HBIM CIIOCOOOM 0OpaIiieHHsI paBa K MHBIM COITMAILHBIM PeryJis-
TopaM. B psine ciyyaeB HeoOxoquma Oosbilas CTereHb 0Bepus
[paBa M0 OTHOUIEHUIO K MOPAJIM WA MHBIM COLMAJIbHBIM pery-
asTopoM. VHBIE colManbHble PEryIsTOPhl AOKHBI TTOTHOCTBIO
BKJIIOYATBCS] B MEXaHU3M IPaBOBOTO peryiaupoBanus. Mx Mmoau-
(pukanys nonkHa HeMeAJIEHHO BJieUb MOIU(UKALMIO CO3JaHHOM
Ha UX OCHOBE HOPMBI.

Peuyenuusi payuonanvHozo anemenma. Perienue 3Toil 3agaun
BO3MOXHO B paMKax Ipolecca pelienivy. ITO sIBJIEHUE UMEET
MECTO TOrJja, KOTia 3aKOHO/AATEN b JIeJIerupyeT MHOMY COLIMAsIb-
HOMY PEryJjsiTopy BO3MOXHOCTb KOHCTPYMPOBaTh pPallMOHAJIb-
HBII 2JIeMEHT MpaBoBOil HOpMBbL. CyTh IpoLiecca peleniuu co-
CTOUT B TOM, YTO MPABO 3aMMCTBYET PALIMOHAJIBHBIN SJIEMEHT U3
MHOTO COIMAJIbHOTO peryJsitopa. Bo3HuKaeT cBoero poga KOM-
IUIEKCHAs1 HOPMa — €€ pallMOHAJIbHBIN 2JIEMEHT OTHOCUM K MOpa-
JI1, @ UMIEPATUBHBIN (B TOM YHMCIIE MEXaHU3M OOECIIeueHus1) —
K IipaBy. B Takux ciy4asx HENoCpeACTBEHHO B HOpMe IpaBa Jie-
JIAETCS CChUIKA HA JAHHBIM COLMAIIBHBIN PETYJIATOP. DTOT IPUEM
JOCTaTOYHO y/0O€H, MOCKOJIbKY C €r0 MOMOLIBIO TPE0I0JIeBaeT-
Cs1 «3aCTHUIOCTh» HOPM TIPaBa.

[Ipumepbl TpaBOBOrO JI€JAerupoBaHus (peueniyn) — JocTa-



TOYHO MHOTOYHCJICHHBI.

Peyenuust nHopm mexcoynapoonozo npasa. Yacts 4 cr. 15
Kouctutynuu P® 3akperuisier o0I1yl0 HOpMY, MO3BOJISIONIYIO
HOpPMaM ME3KIyHApOIHOIO MpaBa JEeWCTBOBATh B PAMKax OTede-
CTBEHHOTO TpaBonopsiaka. CopeH BOIpoC OTHOCUTEBHO TOTO,
oOs13aTesbHA JIM IaHHAST HOpMa JJIs1 00ecTieueHnsI PsSIMOTo Jei-
CTBHUSI MEKIyHAPOJAHOTO TIPpaBa WM e oHa (haky/IbTaTuBHA. Tak
WIM WHAYe, OYEBUIHO, YTO B HACTOsIIIEE BpPEMsI B OTEUECTBEH-
HOU JIOKTPUHE JaHHAsl HOpMa OIIEHUBAETCs, PEXKe BCEro, Kak
paspeuiarouyast HOpMaM MeK1yHapOJHOTIO IpaBa AeHUCTBOBATh B
pamkax npaBoBou cucreMbl P®. Ctatbu 355 u 356 YK PO, 3a-
KPEeruisisi COCTaBbl MPECTYIUIEHUH, IEJIA0T CChUTKUA Ha MEXyHa-
pomHbie goroBopsl P® (wacte 1 ct. 356: «’Kectokoe oOpariie-
HUE C BOEHHOIJICHHBIMU UJTU TPAKAAHCKUM HACEJIEHUEM, JIeTIOp-
TaIysl TPaXAaHCKOTO HACceNleHus, pa3rpadiieHue HallMOHATbHO-
ro UMYIIECTBA HA OKKYMMPOBAHHON TEPPUTOPUU, PUMEHEHNE
B BOOPYKEHHOM KOH(IIMKTE CPEACTB ¥ METOMIOB, 3aIpPeleHHbIX
Me:KIyHapOoIHbIM AoroBopoM Poccuiickon Penepanuu. ..»).

Peyenyusi obvluaes 0enoeozo obopoma TPELyCMOTPEHA CT.
5 TK P®: «1. Obsiuaem aenoBoro o60poTa MpuU3HaeTCs CJIo-
JKUBIIIEECS W IIMPOKO MPUMEHsEMOe B KaKOW-JMOO 00nacTu
MpeIIPUHUMATEIBCKOIN NESTeIbHOCTA MTPABUJIO TIOBEJCHUSI, HE
NPEAYCMOTPEHHOE 3aKOHOIATEIbCTBOM, HE3aBHCUMO OT TOrO,
3a(pMKCUPOBAHO JIM OHO B KAKOM-JIMOO JOKYMEHTE.

2. O6bIyan AeI0BOro 000POTa, MPOTUBOPEYAIlINE 00sI3aTeb-
HBIM /ISl YY9aCTHUKOB COOTBETCTBYIOIIETO OTHOIIIEHUS MOJIOKE-



HUSIM 3aKOHOJATENbCTBA WU JIOTOBOPY, HE TTPUMEHSTIOTCSI» .

Ilpumepoe peuenyuu Hopm mopanu o4eHb MHOTO. ITyHKT 8
cr. 81 TK P® pomyckaer pactopikeHue TPYAOBOIO JI0roBopa
10 MHUIIMATUBE padoTojaTesis B Cllyyae COBepIleHUsT paOOTHH-
KOM, BBITIOJIHSIIOIIMM BOCIUTATEbHbIE (DYHKIIMU, aMOPAJIbHOTO
MPOCTYITKA, HECOBMECTUMOT'O C TMPOJIOKEHUEM JaHHOW pado-
Thl. [TyHKT 3 c1. 61 YK P® npusHaeT B kauecTBe 0OCTOSTENb-
CTBA, CMATYAIOIIEro HaKa3aHUe, aMOPaJIbHOCTb MOBEIECHHUS TO-
TEPIIEBIIEr0, IBUBLIETOCS MOBOIOM JJis TipecTyrieHus. Hopmbl
VYK P®, 3akperuisionme OTBETCTBEHHOCTb 32 XYJIUTAaHCTBO WJIU
WHbIE TIPECTYIUICHUsI, COBEPIIICHHbIC U3 XYJTUTAHCKUX TIOOYKe-
Hul (. «ui» 4. 2 cT. 105; m. «g» 4. 2 c1. 111; m. «a» 4. 2 cT.
112;49. 2 ct. 1165 c1. 213 YK P® 1 ap.), Tak wim uHaye OpreH-
TUPOBAHBI HAa MPUBJICYEHUE JIs1 KBATM(PUKALIMKA HOPM MOPAJIH.
Crarps 22 CK P®, 3akperisis obuyio ¢opmynupoBky: «Pac-
TOp)KeHUe Opaka B Cy/1eOHOM TOpPsIKE MTPOU3BOAUTCS, €CIIU CY-
JIOM YCTaHOBJIEHO, UTO JJaJIbHEHIasi COBMECTHAS )KU3Hb CYNpY-
TOB M COXpaHEHHE CEMbHM HEBO3MOXKHBI», M0 CyTH, TpeOyeT OT
Cy/la OLIEHKM HPaBCTBEHHOI'O KJIMMara B ceMbe. B MexayHapo-
HOM YacCTHOM ITpaBe Ha MOPaJjib B KAKOU-TO Mepe OPUEHTUPOBAH
WHCTUTYT MyOJTMYHOTO MOPSI/IKA.

Bo3moxHB O0Jiee clIoXHBIE cXeMbl petienimu. Tak, cT. 15
KoHcTuTy1mu eaet OTChUIKY K MEX1yHAPOJHBIM IOTOBOpaM, a
Benckas kousenims 1980 r. o foroBopax Me:x1yHapOJHOM KYTI-
JIM-TIPOJIAKU pelienMupyeT o0bvau J1eyioBoro odopora (ct. 9)37.

37 YroGhl yCIOKHATS KAPTHHY, OTMETHM, UTO 0ObIUAIl AEIOBOIO 0G0POTa, B CBOIO



Takum 06pa3oM, Mbl BUJUIM, YTO HAIIMIOHAJIBHOE TIPABO B Iie-
JISIX JOCTHIKEHUST HAMOOJIBIIIEH CITPaBeIMBOCTH U 3(P(HEKTUBHO-
CTU MPABOBOTO PETYIMPOBAHUS BBHIHYKAEHO 00paIaThCs MpaK-
TUYECKM KO BCEM COLIMAJTIbHBIM PEryjasTopaM. AHaJOIMYHBIN
MPOLIECC UMEET MECTO U MPU NPUMEHEHUM HOPM MHOCTPAHHOTO
IIpaBa, K KOTOPbIM OTCBUIAET KOJJIM3UOHHAs HOPMA WX COIJIa-
IIIEHUE CTOPOH.

Konuenuus mpancgopmayuu. B oreuecTBEHHON HayKe Ipo-
OreMa pelieniuy SIBJISIeTCSl TPEeAMETOM TPUCTATIBHOTO BHUMA-
HUsA. OOBIYHO OHa OOCYXHAaeTcsl MPUMEHUTEILHO K HOpMaM
MEXyHApOIHOro mpasa. [IMCKYycCMM Pa3BOPAYMBAIOTCS IJIaB-
HBIM 00pa3oM MO MOBOAY MeXaHu3Ma TpaHcopMallud HOPM
ME:XIyHApPOIHOIO IpaBa B HOPMbI IIpaBa HalMoHaibHOro. Of-
HU aBTOPBI OTCTAaMBAIOT CYIIECTBOBaHUE (PEHOMEHa TpaHCchOp-
Mal1H, pyrue — ero OTpULAIOT.

K uucny nepsbix otHocsatcs U. U. Jlykamyk, C. B. YepHu-
4yeHko, . M. Amertuctos, A. C. I'aepaosckui, E. T. Ycenko, B.
I'. ByrkeBuu?® u p. CyTh KOHIETIIMU TpaHC(OPMAITMN CBOJIUT-

o4yepesib, MOKET OTChIIATh K MHBIM COLMAJIBHBIM PETYJIATOpaM, HAlIPUMED, K KOPIIO-
PaTUBHBIM HOpMaM.

38 Cwm.: Amerncros . M. MexgynaponHoe npaso u Tpyd. M., 1982; byrkesuu B.
I'. CooTHOIIIEHHE BHYTPUTOCYAAPCTBEHHOTO U MEXyHaponHoro rpasa. Kues, 1981;
IaBepnosckuii A. C. MruiemeHTausi HOpM MexayHaponHoro npasa. Kues, 1980;
Jlykamyk M. Y. Hopmbl MesxayHapoaHOro Tpasa B MpaBoBoil cucreme Poccun. M.,
1997; Mionnepcon P. A. CooTHollleHre MeXAyHapOAHOTO Y HAIIMOHAJILHOTO MpaBa.
M., 1982; Yepnuuenko C. B. MexayHapoiHOe IpaBO: COBPEMEHHBIE TEOPETUUECKUE
npobrnemsl. M., 1993; Vcenxko E. T. Teoperndeckne mpo6IeMbl COOTHOIICHUS MeX-
JIYHApOJHOIO ¥ BHYTPUTOCYJapcTBEHHOrO npaBa // COBETCKUI €KerOJHUK MeX TyHa-



¢4 K cnenymomeMmy. HopMbl MekayHapOIHOro rpaBa UMEIT CBO-
€M LIEJIbI0 PEryJIMPOBaTh MEXKIOCYAAPCTBEHHBIE OTHOLIEHUS U HE
HaMpaBJIEeHbl HA PETYJIMPOBAHUE OTHOIICHWM, CKJIa/IbIBAIOIINX-
csl B paMKax BHYTPUTOCYJApPCTBEHHOTO MPaBOMOPsIKa. YTOObI
HOPMBI ME:KJyHapOJAHOI'O IIPaBa PEryJIMpOBaJIN JaHHBIE OTHOILIE-
HUSI, HEOOXOOMMa MX TpaHcopMalivs, T. €. MPUJAHAEe UM CTa-
Tyca HOpMbI BHyTpeHHero npasa. [Iponenypa Tpancgopmanmu
OCYIIECTBJIAETCA MPU MIOMOILHM CIIENUAIBHBIX MEXaHU3MOB, J1e-
MEHTaMU KOTOpOro sBjisTcs 4. 4 cr. 15 Koncruryimu P, 3a-
KOHBI O paTU(UKALMKA MEXyHAPOAHBIX TIOTOBOPOB, HOPMBI Ha-
[IMOHAJILHOTO 3aKOHO/IATENIbCTBA, OTCHUIAIOIIME K HOPMaM MEX-
JYHapOAHOIO Ipasa U IIp.

«Cama 1o cebe HopMa MesKTyHapOJHOro MpaBa Co3aeT mpa-
Ba M 00S3aHHOCTHU JIWIIb JIJISI €r0 CyOBhEeKTOB, TO eCTh Mpekjie
BCETrO /11 TocyaapctB... OduimanbHbie Opraibl rocyaapcrsa,
€ro IpUANYECKre U (PU3NYECKUE JIMIIA HETTOCPEACTBEHHO HOP-
MaM MeXTyHApOJHOTO MpaBa He NoauuHs0TCs. YToOB 0Oecne-
YUTh (PAKTUYECKYIO PEaTn3alrio HOPM MEXIYHAPOJHOrO MpaBa
Ha BHYTPUTOCYJAPCTBEHHOM YPOBHE... OCYILIECTBIISIOTCS MEphl
10 TPaHC(POPMALIMK MEXAYHAPOJHO-IIPABOBBIX HOPM B HallMO-
HaJIbHbIE 3aKOHBI ¥ MpaBWa», — yKasbsiBaeT npodeccop 0. M.
Komnocos?’.

[To muenuio U. U. Jlykaiiyka, «4To0Obl peryJimpoBaTh OTHO-

poaHoro mpasa. 1977. M., 1979. C. 57-86.

39 MexaynaponHoe nipaso / ITox pen. FO. M. Konocosa, B. 1. Ky3nenosa. M., 1995.
C. 12



HIEHUs] C y4acTUeM (PU3MYECKUX U IOPUIMYECKUX JIUI], COIEp-
JKaleecs: B MeX/IyHapOIHO-ITPAaBOBOM HOPME IPABUJIO JOJKHO
BOWTH B IPABOBYIO CUCTEMY CTPaHbl B YCTAHOBJIEHHOM MOPSIIKE.
WNHaue roBopsi, cTaTh HOPMOW BHYTPEHHETO IpaBa. JTOT IPO-
1iecc UMEHYIOT “TpaHcdopmartius’. .. imeet MecTo sIBlIEHUE OCy-
HIECTBJIEHUSI MEKAYHAPOJAHOM HOPMBI MPU MOMOIIUA BHYTPEH-
Hel, T. €. IMIUIEMEHTAIHs MeXyHapOJHOU HOPMBI» 4.

C. B. Yepnuuenko ormeuaet: «TpaHcdopmaiius... Mpouc-
XOIIUT BO BCEX CIIyYasiX, KOrja BHYTPUIOCYJAPCTBEHHOE MPABO
MIPUBOJUTCS B COOTBETCTBUE C MEXKAYHAPOIHBIM, TaXkK€ U TOT/A,
Korga (popMyJaupOBKHY TOTO WJIM MHOTO MEXKyHAPOAHOIO JI0r0O-
BOpa MOTYT [TOPOAXTH UJUTIO3UIO O HEMIOCPEICTBEHHOM IIPUMEHE-
HUM €ro MOJIOKEHUI JU1s1 PeryJIMpOBaHusl BHYTPUTOCYAAPCTBEH-
HBIX OTHOIIIEHHI». 4!

Ecnu B OTHOIIIEHMM OCHOBBI KOHLIEMIMHU TpaHchOpMalUu
0cOOBIX pa3HOIIACUIl He HabMogaeTcsi, To TpaHcopMupyloIye
MEXaHU3Mbl OIMKCHIBAIOTCS U KJIACCU(PUIIMPYIOTCS Pa3HBIMU aB-
TOpPaMH O-pa3HOMY.

Kpuruka teopumn TpaHcgopmalvy crana 3aMeTHa OTHOCH-
TeJbHO HenaBHO. OIHUM U3 HamboJiee aKTUBHBIX 3allIUTHUKOB
MIPUHIINTIA «TIPSIMOTO IEUCTBUS» HOPM MEXKIyHApOIHOTO TIpaBa
apnsercs . B. Urnarenko. [1o moBony koHuenumu Tpancgop-
Maluy OH nuIeT: «HempremieMocTh OMOOHBIX YMO3aKJTIoue-

40 Jlykamyk U. Y. HopMsl MexIyHapoAHOTo mpaBa B MpaBoOBoO# cucteMe Poccum.
M., 1997. C. 11-12.

i UYepuuuenko C. B. Ykas. cou. C. 129.



HUI CTaHET NpPeJeSbHO SICHOW, €CJM NPUHSTh BO BHUMAaHUE,
BO-TIEPBBIX, YTO TpaHc(opMallvs O3HayaeT MpeKpalleHue Cy-
IIECTBOBAHUS “TpaHCOPMHUPYEMOro” MpeaMeTa, SIBJICHUS, HO
ME>XAyHApPOIHBIM JOroBOpaM Takasi Cyib0a HEpUCYIa; BO-BTO-
pbIX, UTO Ha CTAAUM MPABOINPUMEHEHUsI B3aUMOJIENCTBUE ABYX
IIPAaBOBbIX CUCTEM, €CJIU IIPUHSATH JAHHbIE CYKAEHUS, 3aMEHSIEeT-
Csl €JMHOJIMYHBIM JISVCTBUEM MPABOBOM CUCTEMBI TOCYapCTBa,
“norIoTMBLIEN” MEXIyHapOJHbIE HOPMbI; B-TPETbUX, YTO Tpa-
JULIMOHHO B psiiE OTpaciieil HallMOHAJIBHOIO MpaBa JOMYCKAaeT-
sl IPUMEHEHUE HOPM MHOCTPAHHOI'O 3aKOHOAATEbCTBA, OIHAKO
HE BBICKA3bIBACTCS NIPEATIOIOKEHUE O “TpaHC(OPMALUK U ITUX
HOPM B POCCHICKOE 3aKOHOJATETbCTBO» 42,

C. 0. MapoukuH Takxke fBJISETCS NMPOTUBHUKOM TEOPUU
Tpancopmanmn. [lo ero MHeHWIO, OfHAaKO, AJs1 obecriede-
HUS IPABUJILHOTO MTPUMEHEHU I MEKyHAPOAHBIX JOrOBOPOB BO
BHYTPUIOCYAapCTBEHHOM IIPABONOPSAKE HOpMa, OTChUIAONIAsA K
MEXAyHapOIHOMY TTpaBy, TeM He MeHee, HeoOxoauma. 42

[IpencraBnisiercs, 4To, HECMOTPSI HAa «IIPEEIbHYIO SICHOCTh»
JAHHBIX YMO3AKJIIOYEHUI, OHM HallpaBJIeHbl TJIaBHBIM 0Opa3oM
HE Ha KPUTHKY CAMOM CyTH KOHLIENMM TpaHcpopmalyy, a Ha
KPUTHKY CaObIX MECT B ee M3JIoKeHHU. Takum oOpa3oM, Tuc-
KyCCHUSI CBOIMTCSI K OOCYKICHHMIO TEXHUYECKHX JIeTalell U BO-

42 Mesxnynapoanoe nipaso / Iox pen. I'. B. Urnarenko, O. U. TuyHoBa. M., 1999.
C. 153.

43 Mapouxkus C. 10. FOpuauyeckue ycaoBus AeUCTBUs HOPM MEXyHapOIHOIO IIpa-
Ba B IIpaBoBol cucreme Poccuiickoir ®enepanuy // MOCKOBCKMIA XKy pHAT MEXIAyHa-
ponHoro npasa. 1998. Ne 2. C. 52-63.



IIPOCOB NPaBUJIBHOCTH JIOTUYECKUX TMOCTPOEHUH. APryMEHTHI,
usioxkeHHsle I'. B. IrHaTteHKo, HeCMOTPsI Ha UX BEPHOCTb, MOT'YT
ObITh ONPOBEPrHYTHL. U Takoe onpoBepKeHUE yiKe UMEETCsl.

1. IlepBbIi1 apryMeHT OCHOBaH Ha JEUCTBUTEIBHO HEYJaYHOM
WCMOJIb30BAaHUM TepMUHA. [leCTBUTENILHO, TpaHC(OpMAIHs, ec-
JIM paccMaTpuBaTh OyKBAIBHOE 3HAYEHUE ITOTO CJIOBA, MIPEAIO-
JaraeT npeodpasoBaHue oHOro heHoMeHa B ipyroi. [Ipu stom
NIEpBOHAYaJIbHBIE CBOMCTBA (PEHOMEHA UCUE3aI0T. DTOr0, KOHEU-
HO, HE IPOMCXOAMUT C HOPMAMU MEXYHapOAHOIO I1paBa, Kak 1
C HOpMamMM MHOCTpaHHOro 4actHoro mnpasa. C. B. UepHuueHn-
KO, TIONPOOHO MCCIIeAOBABIIMN 3Ty MpoOieMy, muieT: «Tep-
MUH “TpaHcopMalys’” MOKET OPOANUTH IIPEACTABIEHUE O TOM,
YTO HOPMBI MEXAYHApPOIHOIO IpaBa MPETEPIEBAIOT KaKUE-TO
M3MEHEHU S U [IPEBPAILAIOTCS B HOPMbl BHY TPUTOCY/1aPCTBEHHO-
ro mpaBa, XOTs B JAEUCTBUTEIbHOCTU 3TO COBCEM HE TaK: HOP-
MBI MEXJIYHAPOJHOIO IpaBa... ¢ MOMEHTA UX IpPUHATUA [EU-
CTBYIOT TOJIKO B c(hepe MEKIOCYJapCTBEHHBIX OTHOLLIEHUI U HU
BO YTO HE MpeoOpasyloTcs, CBOI0 MPUPOAY HE MEHSIOT U U3Me-
HUTb HE MOT'YT, HO BO MX HCIIOJTHEHUE, TOUHEE, C LIeJIblo oOecre-
YUTh UX OCYILIECTBJIEHUE IOCYIapCTBa, KOTOPbIE 3TUMU HOpMa-
MM CB$I3aHbl, TPUHUMAIOT, €CJTA ITO HEOOXOAMMO, COOTBETCTBYIO-
IIYe BHYTPUTOCYJapCTBEHHBIE IIPAaBOBbIE HOPMBI» 44, «Ha camom
JieJie HUKaKOoTo Mpeo0pa3oBaHusl HOPMbI MEX/TyHAPOIHOTO Tpa-
Ba HE IPOUCXOMUT, HAIIpUMeEP, HOpMa J0r0BOPa TaK M OCTAETCs
HOPMOM JIOrOBOpa. A BOT cofiepXkallleMycsi B HEll TIpaBuIly MpU-

H UYepuuuenko C. B. Ykas. cou. C. 127.



JAETCS CTATYC HOPMBbI BHYTPEHHETO IpaBax», — nuwer W. U. Jly-
Karryk™®.

2. Bropoii aprymenT . B. UrHateHKkO MOkeT ObITh yCTpaHeH
3aMEYaHUEM, B COOTBETCTBUM C KOTOPbIM B3aMMOJIENCTBUE TIPa-
BOBBIX CHCTEM HE MCUYE3AET B CIy4Yae MPU3HAHUSA TOrO, YTO HOP-
MBI BHYTPUATOCYJaPCTBEHHOI'O ITpaBa B CBOIO OYEPEb HE MOTYT
perympoBarh MexXIyHaponHble oTHomeHusa. Kpome Ttoro, mo-
yeMy Obl HAIIMOHATBHON MPABOBOM CHCTEME U HE «IIOTJIOIATh»
HOPMBI MeXTyHapoaHoro npaBa? Eciamu onu OyayT peann3oBa-
HBI, TO HE3aBUCUMO OT OCOOEHHOCTEN MX pea3allii OCHOBAHUS
IUIsl MEXAYHApOIHON OTBETCTBEHHOCTU OyAyT OTCYTCTBOBAaTb U
rOCY/IapCTBO COXPAHUT BEPHOCTb CBOUM MEKAYHAPOIHO-IIPABO-
BBIM 00SI3aTEJIbCTBAM.

3. Uro kacaercst «TpaHcdopManum» B OOJIACTH MEXIyHa-
POZIHOTO YaCTHOTO IpaBa, TO 3[ECh BIIOJHE MOXHO IOCTPOUTH
COOTBETCTBYIOILLYIO KOHLIEMIIMIO, UCXOASA M3 TOrO, 4TO B Kaye-
CTBE «TPaHC(POPMUPYIOILIET0» MEXaHM3Ma MOXHO PaccMarpu-
BaTh KOJJIM3UOHHBIE HOPMBI OTEYECTBEHHOIO MEXKYHAPOIHOIO
YAaCTHOI'O MpaBa.

[To muenuto C. B. YepHrueHKO, €C/IM Mbl BCTAHEM Ha IMO3M-
LUI0 CTOPOHHUKOB MOHMCTHUYECKON TEOPUH, TO MPUIETCS MPU-
3HATh, YTO €JUHCTBEHHOE OTIMYME MEXKYHAPOIHOrO Mpasa OT
BHYTPHUI'OCYAPCTBEHHOTO IpaBa COCTOUT B Crocode oOpa3oBa-
HUsl, «B TOM, YTO OHO CO3[AEeTCs1 Ha OCHOBE COIJIAIIEHUSI MEX-

45 Jlykamyk W. Y. HopMsl MexayHapoaHOro 1pasa B IIpaBoBOM cucteMe Poccun.
M., 1997. C. 11.



1y y4aCTHUKAMH MEKTOCYIaPCTBEHHBIX OTHOIIIEHUI U YTO TOJTb-
KO B 9TOM 3aKJII0YaeTcs ero crieruduka» 6. ABTOp cuuTaer, 4To
9TO HEMPABWJILHO, TIOCKOJIBKY pa3inuue MeKAy MPaBOBBIMU CH-
CTeMaMH JIOJDKHO OCHOBBIBATHCSI Ha TpeMeTe MPaBOBOIO pe-
T'YJMpPOBaHMS, a HE Ha crocode co3maHus HOpM mpaBa. «Ec-
71 ObI B KAKOM-JTOO MEKIyHAPOAHO-TTPABOBOM aKTe COAEpkKa-
JIOCh TMPSIMOE WJIM KOCBEHHOE YTBEPXKAEHUE O €ro Hernocpen-
CTBEHHOM NMPUMEHEHUU K BHYTPUTOCYIAPCTBEHHBIM OTHOIIIEHH-
sIM, 9TOTO BCE PaBHO Obl HE MOTJIO TIPOU3OMTH B IECTBUTEILHO-
CTU, U JJIsl PETYJIMPOBAHUS COOTBETCTBYIOLIUX BHYTPUTOCYIAP-
CTBEHHBIX OTHOIIEHHI MOTpedoBasics Obl Ipoliece TpaHcopma-
II1H, TIOCKOJIbKY OOBEKTUBHBIE TPAHUIIBI ME3K1yHAPOJHOTO Tpa-
Ba UCKJTIOYAIOT BO3MOKHOCTh YIIOMSIHYTOTO HETTOCPEICTBEHHOTO
MPUMEHEHUS 1ake TIPU KeJTaHUU TOCTUTHYTh ITOTO CTOPOHAMU,
MIPUHSBIIMMHU YKa3aHHBIA MEKyHApPOJHO-TIPABOBOM aKT».*’

K coxanenuto, oreuecTBeHHasi HayKa MeXyHapOJHOTO Tpa-
Ba paccMaTpuBaeT BOIPOC O TpaHCOpPMAIIMU BHE OOIIEH Teo-
puu nipaBa u pusiocopuu MpaBa U BHE OTPACIIEBBIX JUCIUTUINH.
PesynbraTom siBiisieTCs TO, UTO B3aUMHAasl KPUTUKA CTOPOHHUKOB
Y MPOTUBHUKOB TEOPUM TpaHC(OpMalluM B OCHOBHOM HarlpaB-
JieHa Ha HEeBEpHOE U3JIOKEeHUE MaTeprasia, a He Ha OLIEHKY BbIBO-
JIOB TIO CYILIECTBY.

[IpencransieTcst Bce e, YTO CTOPOHHUKH TpaHC(hOpMaIun
Oosiee TIpaBbl B CBOMX PpAaCCyXJCHUSAX, YeM MX MPOTUBHUKU.

46 UYepuuuenko C. B. Ykas. cou. C. 124.
7 Tam xe. C. 130.



MexayHapoqHoe MpaBo (KaK M MHOCTPaAHHOE IPaBO) CO3AaHO
JUISl IEUCTBUSI B PaMKax OMNPEIEJIEHHOrO MPaBOINOPsIKA. DTOT
NIPABOMIOPSIOK XapaKTEPU3YeTCsl OIMPE/IEIeHHBIM KPYroM CyOb-
€KTOB, OIpPEJEJIEHHbIMU MCTOYHUKAMHU, OIpPEIEIEHHBIM MeXa-
HU3MOM OPUAMYECKON OTBETCTBEHHOCTH U Tp. ATpUOYTH U
CBOMCTBA MPABOIOPSAIKA MEXIYHAPOJHOIO OTJIMYAKOTCS OT ar-
puOYTOB M CBOICTB MpPaBOMOPsAKa HAIMOHAIBLHOTO. JlefcTBU-
TEJIbHO, MIPY PeAJIM3allMi HOPMbI MEXyHapOIHOIO IIPaBa B Ha-
IIMOHAJILHOM TPABOMIOPSIJIKE OHA HE 00eCieunBaeTCsl MeXIyHa-
POIHO-TIPaBOBBIMU rapaHTusiMu. OHa 0OecrieunBaeTCs TapaHTH-
SIMA HalIMOHAJIbHO-TIPABOBBIMU. DTU TapaHTUM, U UHCTUTYIIU-
OHAJIbHbIE U Cy/leOHble, SIBJSIIOTCS BOJIEBbIM (MMIIEPATUBHbBIM)
KOMIIOHEHTOM MEXyHAPOIHOIO MpaBa KaK COLMAIBHOIO pery-
JSITOpa, ¥ OHU HE 3aMMCTBYIOTCSl. 3aUMCTBYETCS, TAKUM 00pa-
30M, TOJIKO PallMOHAJIBHBIM JIEMEHT HOPM MEXIYHApOIHOIO
npaBsa (comepkaHue), KOTOpbIi AEUCTBYET C ONIOPOM HA HAlMO-
HaJIbHO-ITPABOBbIE MEXaHU3Mbl OTBETCTBEHHOCTH.

CnenoBaresibHO, NP IPUMEHEHUM HOPM MEX1yHAapOIHOTO
MpaBa B HAIIMOHAJILHOM MPABOMNOPSIKE MPOUCXOAUT TO KE, YTO
U B Cllyyae NPUMEHEHUs] HOPM MHOCTPAHHOIO YaCTHOIO IpaBa,
a UMEHHO — 3aMMCTBOBAHUE PALIMOHAJIBHOTO JIEMEHTA, T. €. Pe-
LENIus.

Takum 00pa3oM, CTOPOHHMKHM KOHIEMIMU TpaHChOpMaIun
IIPaBbl, OJHAKO BBHIOOP TEPMUHA MPE/ICTABISIETCS SIBHO HEyaau-
HBIM.

O ero rpaMMarM4eckux HEIOCTATKaX ykKe YINOMMHAJIOCH.



Kpome TOro, 10T TEpMHH TpeAroaaraeT akTUBHOCTb CaMOTrO
TpaHcopMHUpyOIIErocs (GeHOMEHA, T. €. MEeKAYHAPOIHOrO Mpa-
Ba. [Ipu mpumeHeHUU XK€ U HOPM MEXIYHApOJHOTO IpaBa, 1
HOPM MHOCTPAHHOT'O YaCTHOTO TMpaBa NMEPBUYHOMN SIBJISIETCS aK-
TUBHOCTb HAITMOHAJILHOTO TIPABOMOPsIAKA (HAIIMOHATIBHOTO 3aK0-
HOJIATeJIsl), 3AUMCTBYIOIIETO PAIIMOHATIBHBIN JIEMEHT UHBIX CO-
IIMATbHBIX peryasaTopoB. ClenoBartebHO, paBuiibHee ObUIO Obl
BECTU peyb O pelienivy Wi 3aMMCTBOBAHUM.

W3 cka3aHHOTO MOXHO C/IENaTh CJAETYIONIHIA BBIBOJ: TPUPO/IA
JEVCTBUSI MTHOCTPAHHOTO YaCTHOTO MPaBa B paMKaX OTEUECTBEH-
HOT'O IIpaBOIOpsi/iKa OJTM3Ka K IPUPOJIE ICHCTBUS B ITOM ke cpe-
Jie HOPM MeXJyHapOIHOTO MpaBa.

Memooonoeuueckue ocooenrocmu npoonemwi. Crenyer oTme-
TUTh, YTO JIIOOBIE PACCYXKAEHUS OTHOCHUTEJIBHO TPUPOJBI JIeH-
CTBHSI MTHOCTPAHHOTO YaCTHOTO TpaBa B OT€YeCTBEHHOM IPaBO-
HOPsIJIKE HE IOTKHBI LIEJIMKOM OCHOBBIBATHCSI HA YMO3PUTETBHOM
aprymeHTaiuu. [IoMrMO 3TOTO ciefyeT yYUThIBaTh ele U 0COo-
OEHHOCTH HAIIMOHAILHON TPABOBOU CUCTEMBI MEXTyHAPOJHOTO
YaCTHOTO ITPaBa, KOTopasi MOXeT ObITh 00yCIIOBJIeHa (pakTopamu,
JIeKaMMU 32 MpeJesiaMyd COOCTBEHHO KOJUTM3MOHHOTO PeryJiu-
poBaHusl. [IeficTBUTENILHO, IPABUIIO, B COOTBETCTBUU C KOTOPHIM
00513aHHOCTD TIO YCTAaHOBJIEHUIO MHOCTPAHHOTO TpaBa JIS)KUT Ha
Cyabe, 00yCIIOBIMBAETCS HE TOJIbKO MPUHITUNAMH KOJTU3UOHHO-
r0 peryJaMpoBaHusi, HO U Oosiee OOIMMU MPUHIMIIAMU TTPOLIEC-
CYaJILHOTO TpaBa, OepyIMMK HAYaJl0 B PUMCKOM U CPEIHEBEKO-
BOM IIpaBe.



C yueroMm cneuupUKM OTEYECTBEHHOW CHCTEMBI MEXAyHa-
POJHOTO YaCTHOTO MIPaBa BIIOJIHE YMECTHO PACCykIaTh O PeLel-
M1 MHOCTPAHHOIO IpaBa. B Apyrux mpaBoBbIX cUCTeMax Kap-
THHA MOXET ObITh MHOM.



1.3. IlonsiTHe, CTPYKTYpPA K
0CO0€HHOCTH KOJJIM3UOHHBIX HOPM

KosutmznonHast HopMa rpezcTaBisieT OO0 siIpo BCel CucTe-
MbI MEKAYHAPOIHOTO YacTHOTO MpaBa. Kak Obl HY MIBITAJIUCH UC-
KJIIOYUTH BCSIKYIO JIOKQIM3AIMIO OTHOIIIEHHUS, TIBITAsICh OTHICKATh
better law, Kak ObI HE CCHUTAJIMCH Ha lex mercatoria, Haxonsiee-
Cs1 BHE BCSAKOU CHCTeMBbI TIO3UTHBHOTO TIpaBa, Kak Obl HE TIpUMe-
HsUTM MaTepuasibHble HOPMBI MEKAyHAPOIHBIX KOHBEHIIUH, Kak
ObI He cchtach Ha loi de police 1 myOIMYHBIN MOPSIOK, OCHOB-
Has mpodeMa, KOTOPYI0 HEOOXOMMO PElNTh, BCEria COCTOUT B
MPUBSI3KE MEXIYHAPOJHOTO (T. €. BBIXOSIIETo 3a Mpeesbl Ofl-
HOT'O HAITMOHAJIBHOTO MPABOMOPSIIKA) OTHOIIEHUS K HOPMe TTpa-
Ba, KOTOpasi IOJKHA €ro PeryJarupoBarh. 48

IIpupooa xornauzuortvlx Hopm. KOITM3MOHHAS HOpMA — HOP-
Ma, YCTaHABJIMBAIOINAsI, TPABO KAKOTO TOCYAapCTBA PEryIvpyeT
OTHOIIICHWE C yYacTHeM HMHOCTPAHHOrO 3yeMeHTa. B nepeBoe
C JIATBIHU «KOJUIM3HS» O3HAYaeT «CTOJKHOBeHHe». Takum 00-
pa3oM, OyKBaJIbHBIM MEPEBOIOM CJIOBOCOUETAHUSI «KOJLTU3UOH-
Hasi HOpMa» OyJIeT «CTaJIKMBaoIasi HopMa». Ha3BaHue npeame-
Ta B JaHHOM CJTy4ae MPOTUBOPEUUT ero (PyHKIIMU, TIOITOMY 00-

48 Broggini G. La nouvelle loi fédérale sur le droit international prive (considérations
comparées). Annuaire suisse de droit international. 1988. XLIV. P. 136.



Jlee YMECTHOE Ha3BaHWE JAHHOW KaTeropuu HOPM — «aHTHKOJI-
JIM3UOHHBIE HOPMbI», IIOCKOJIBKY MX LIEJIbIO SIBJISIETCS IPEA0TBpa-
IIEHUE CTOJIKHOBEHUSI HALIMOHAJIbHBIX MPABOBBIX CHCTEM.
Konm3uoHHble HOpPMBI SIBJISIIOTCST HOpPMaMu ITyOJIMYHOIO
npaBa. OHM YCTaHABIMBAIOT OOSI3aHHOCTb FOCYAAPCTBEHHBIX Op-
raHoB (Yalle BCEro OpraHOB IOPUCIUKIMOHHBIX) NPUMEHUTD
omnpeneneHHoe npaso. A. barudonp ykassiBaeT, YTo KOJUIM3H-
OHHbIE HOPMBI SIBJISAIOTCS MMyOJMYHBIMU B TOI CTENIEHU, B KaKOH
OHH OTCBLJIAIOT K IIpaBy cTpaHsl cyaa®’. [1oaToMy KOJUTM3HOHHBIE
HOPMBI SIBJISIIOTCS TaK’ke€ HOPMaMU IPOLIECCYaIbHBIMU, HECMOT-
ps1 Ha TO, YTO OHU COJEPKATCs Yallle BCEro B MCTOYHUKAX Mare-
pUAJIBHOTO TpaxkJaHcKoro npasa>’. Xots AeficTBUE KOJUIM3UOH-
HBIX HOPM CBSI3aHO IIPEK/E BCETo C MPOLIECCOM, OHU MOTYT pac-
CMaTpUBaThCs TAKKE B KAUECTBE HOPM, PETY/IMPYIOIIMX OTHOLIE-
HMA cTopoH. Ha ponporeccyanbHoM tane pa3BUTUs IPaBOOT-
HOILIEHHU I 3TH HOPMBI CITy’KaT OPUEHTUPOM J1JIs1 CTOPOH IPaBOOT-

49 Batiffol H., Lagarde P. Op. cit. P. 566.

3 OTHOCHMOCTD KOLTH3HOHHBIX HOPM K HOpMaM TPOIeCCyasTbHbIM MOATBEPKIAeT-
cs1 B Kakoi-To Mepe opmynupoBkoit cT. 1190 'K P®: «Jliobast oTChUIKA K MIHOCTpaH-
HOMY TpaBy B COOTBETCTBHH C MPABHJIAMH HACTOSILETO pasfielia I0KHA paccMaTpu-
BaThCSl KAK OTCHUIKA K MATEPHAIbHOMY, & He K KOJUIM3MOHHOMY IPaBy COOTBETCTBY-
IOIIeH CTpaHbl...» B TekcTe cTaThy He MPU3HASTCS MPUHAJJIEKHOCTD KOJUTM3UOHHBIX
HOPM K HOpMaM MaTepHaIbHBIM H, CIeJOBAaTeIbHO, IPU3HACTCS X MPOLECCYaTbHBIA
xapakrep. CieyeT OTMETHTb, YTO MyOIMYHOCTh KOJUIM3UOHHBIX HOPM BBHITEKAeT He
U3 UX UMIIEPATUBHOCTH, a U3 CYyOBEKTHOIO COCTaBa OTHOIICHHI, PETYIHPYeMbIX KOJI-
JM3UOHHBIMU HOpMaMu. OOs13aTeIbHBIM CYObEKTOM OTHOILIEHHUH 31€Ch SBJISIETCS CYI,
WU IPYTOil TIPaBOITPUMEHHTENbHBIN OpraH. Pa3MelnieHne 3TiX HOpM B IPakIaHCKHX,
a He MPOLIECCYaTbHBIX KOJIEKCaX MOXET ObITh OOBSCHEHO CJIOKHMBIICIHCS TPAIUIMECH.



HOIIEHUsI, TTO3BOJIsISI UM YCTAaHOBUTH MPaBO, MPUMEHUMOE K MX
OTHOIIIEHUIO, YTOOBI 3aTEM TUM ITPABOM PYKOBOJCTBOBAThCS. b.
Aynu cipaBe;JIMBO TOBOPUT O HAJIMYUH Y KOJJTA3MOHHOM HOPMBI
IOBYX (pyHK1MIA: 1) OTHECEHHE CLIOPHOU CUTYallUuy K ONpeAesieH-
HOMY MPAaBOMOPSIZIKY; 2) PEryJMPOBaHUE YACTHBIX UHTEPECOB. !
«Bormpocs! 0 BeIOOpE MpaBa BO3HUKAIOT U B TEX CIIydasix, KOTjaa
3aMHTEPECOBAHHOE JIMIIO XOUYET MOTYYUTh IOPUIUIECKOE 3aKJTI0-
YeHHue O CBOMX MpaBax, BOBMOXKHO, U 0e3 HaMepeHUsI HauaTh Cy-
NeOHBIN mporiecc. ..»2, — orMevaeT M. Bosnbd.

Tem He mMeHee, 3HAUYCHUE KOJUTM3MOHHOM HOPMBI Kak HOp-
MBI, YCTAHOBJICHHOW JIJIsI CyOBEKTOB MaTepUaJibHOrO OTHOIIIE-
HUS$1, B 3HAUMTEJILHOM CTeTeHr 00eClIeHUBAETCsl IOTEHITUATBHOM
BO3MOXKHOCTBIO OOpaITieHusI 3a 3alUTON B MHOCTPAHHBINA CYII,
4TO BJieYeT Oe3[IeHCTBHE OTEUECTBEHHOUN KOJUTM3MOHHOW HOP-
Mbl. Kpome Toro, peaibHOE COCTOSIHUE OTEUECTBEHHOM CyieOHOM
MPAKTUKH, CJIOKHOCTh Peajn3alii KOJUIM3UOHHON HOPMBI, 3a-
IIUTHBIE OTOBOPKU B TOJIB3Y lex fori u MHOroe apyroe genawor
peam3aluio KOJUTM3UOHHON HOPMBI HE caMoO COOOH pazymero-
MMcs mporieccoM. [ pyrumu cioBamu, MpeArnoiokeHU s CTOPOH
O KOJUIM3UOHHOM DEryJIMPOBAHUM CBOMX OTHOIIEHUI HACTOJIb-
KO YacTO OIPOBEPraroTcs (UIn MOTEHIUATBHO MOTYT OBITh OTPO-
BEPrHYTHI) CY/IOM, UTO 3TO BJIeUeT HEOOXOIUMOCTh OCTABJICHUS
0e3 BHUMAaHUSI 3HAYEHH S KOJUIM3MOHHON HOPMBI KaK OpUEHTHPA
IU1s1 CTOPOH, J1J151 ONIpeeJIEHH S PUPO/Ibl KOJJTM3UOHHOW HOPMBI.

3! Audit B. Droit international prive. Paris. Economica. 3-eme edition. 2000. P. 82.

2 Boned M. MexayHapoaHoe yacTHoe npaso. M., 1948. C. 23.



Boripoc 00 OTHOCMMOCTH KOJUTM3MOHHBIX HOPM K HOpMam
YAaCTHOTO WJIH ITyOJIMIHOTO MTPaBa BOZHUKAET MPH PEIIEHUH TPO-
OeM 0OpaTHOM OTCBHUTKM, TIOOOYHOTO BOIpOca U jp. B mpun-
IIMIe MOXKHO PacCMaTpUBaTh JII0OYI0 KOJUIM3UOHHYIO HOPMY Kak
«JIBOMHYIO»: PETYJIUPYIOIIYIO TIOBE/IEHNE Cy/la ¥ TIOBe/IEHHE CTO-
poH. B m060M cityyae mpu BOZHUKHOBEHUH CIIOpa CTOPOHBI HE
CMOTYT CChUIAThCSI HAa KOJUTU3UOHHYIO HOPMY JIJIsSI CBOEH 3ally-
Thbl, IOCKOJIbKY B CAMOM KOJUIM3UOHHOW HOpPME HET HUKAKUX I10-
JIO)KEHUH, KacalolUXCsl KOHKPETHBIX MTPaB M 00SA3aHHOCTEN CTO-
poH. Kak yke oTMeuanoch, ejiblo KOJUIM3UOHHOW HOPMBI SIBJISI-
eTCsI HaXOK/IEHUe TIPABOIOPSIAKA, TTPU TIOMOIIA KOTOPOT'O OTHO-
neHre ObUTO Obl yperynMpoBaHO Haubosee CrpaBeIuBo U -
(pextuBHO. [Ipy 3TOM HEBA)XHO, UbM KOHKPETHO YaCTHBIE UHTE-
pecsl OyIyT 3alMINEeHbl. DTa 11eJ1b, KOHEUHO Ke, IMyOIMIHO-TIpa-
BOBas>.

Cmpyxmypa. KonnusnoHHass HOpMa COCTOMT U3 oO0bema U
npuBs3KU. B oObeMe coaepkuTcsl yka3zaHue Ha OOIIEeCTBEeHHOE
OTHOIIIEHHWE, HAa PEryJIMpOBaHNe KOTOPOTO MPETeHIYIOT MpaBo-
HOPSIJIKM JIBYX M Oojiee rocyJapcTB. B mpuBsizke yKa3blBaeTcst
IPaBo, peryaupyloliee JaHHOe OTHOIIEHUE, JIMOO 3aKperIseTcs
Croco0 ero onpeeeHus..

33 B 3akomax HMHOCTPAHHBIX TOCYAAPCTB B chepe MEKAYHAPOJHOTO YaCTHOTO 1paBa,
KaK IPaBUJIo, OTCYTCTBYET ONpe/ie/IeHUe KOJUIM3UOHHON HOPMBI (IO IPUHIIMITY «OTIpe-
JieNieHVs1 BpeJHbI 11 3aK0Ha» ). Vckmodenue npenacrapisieT Kogekce Mex1yHaponHo-
ro yactHoro npasa Tynuca 1998 r., onpenensionmii KOJUIM3UOHHYI0 HOPMY Kak HOp-
My IyOnmuaHOro nopsiaka (MexkIyHapoaHOe YacTHOe TpaBo. MIHOCTpaHHOe 3aKOHOIA-
tesberBo / Coct. A. H. XKwibuios, A. Y. Mypanos. M., 2001. C. 565).



O. H. CaaukoB nipeyiaraeT moMMMo 0ObeMa M ITPUBSI3KYU BbI-
JeJISATh TUTIOTe3y KOJUIM3MOHHOW HOPMBI, OTMeuasi, YTO OHA 3a-
KperuisieT yKa3aHhe Ha OTHOIICHHUE C YYaCTUEM MHOCTPAHHOTO
anemenTa.>* [Ipr TOM aBTOp YIyCKaeT, 4TO pean3als KOJUTU-
3MOHHO HOPMBbI IIPOMCXOUT B CITydae, €CId UMEETCsI I0pUande-
CKMi1 (paKT, IpelyCMOTPEHHBI 00beMOM. B 3TOM cMbIcie 00beM
Y TIPEJICTaBJISAET COOOM TUIOTE3Y KOJUTM3MOHHON HOpMBIL. Bee 00-
CTOSITEJILCTBA, KOTOPBIE MPEJIIIECTBYIOT BHIOOPY TIpaBa M Ipejl-
OIPENEISIOT €ro, MOI'yT pacCMaTPUBAThCS TOJBKO KaK COCTaB-
HbIE YaCTH TUIOTE3bl KOJUTM3UOHHOW HOPMBI, KOTOpasi, KOHEUHO
e, MOKET OBITh CJI0KHOM.

B cTpykType KONJIM3HMOHHOM HOPMbI MOXXHO BBIICIUTH TPU
TPAJIUIIMOHHBIX 3JIEMEHTA: TUIOTe3y, AUCIIO3UINI0 U CAaHKIIHIO.
['mmnoTe3a yka3plBaeT Ha OTHOIIIEHHUE C yJ4acTUEM MHOCTPAHHOTO
9JIEMEHTa, B JIUCIIO3UIIMN COICPKUTCS TPeANUCaHue JIs Cyia
NPUMEHUTH TIPABO OIpejeeHHOro rocyaapersa. CaHKIMs KO-
JIM3UOHHON HOPMBI MOJKET MPOSIBJIATHCS KaK pe3y/ibTaT Herpa-
BWJILHOTO OTIPEJIEJICHU I VT IIPUMEHEHU S PaBa, KOTOPOe JIOJIK-
HO perynupoBarh oTHoleHue. CyObeKT MaTepualibHOrO OTHO-
IIIEHUSI HEeCeT OTBETCTBEHHOCTh TOJBKO B TOM CJydvae, eciu
HETPaBUJIbHOE MPUMEHEHHE KOJUTM3UOHHON HOPMBbI BHI3BAJIO Ha-
pYyIlICHHE MaTepUaIbHBIX TIPaB JIPYroro cyobeKTa OTHOIICHUSI.
CaHKI1S1 KOJUTM3MOHHOW HOPMBI B 9TOM CJTy4ae COBMaaeT ¢ 00-
IIMMH CAHKIIMSIMU TPaXkKTaHCKOTO TTpaBa (Bo3MellleHUe YObITKOB,

4 Me:xyHapOIHOE YacTHOE TPaBO: coBpeMeHHble mpooiemsl / OTB. pex. M. M.
Borycnasckuit. M., 1994. C. 155-156.



HE/ICCTBUTENILHOCTh C/ACTKM U Tp.). B TO ke Bpems CaHKIMS
KOJUTM3MOHHOW HOPMBI MOKET HOCHUTb MPOLECCYAIbHBIA XapakK-
TP, BbIPAKAIOUIMICSA B OTMEHE MPOIECCYAIbHOIO aKTa, HE OC-
HOBAHHOT'O Ha MPaBWJIbHOM MPUMEHEHUM KOJUIM3MOHHOU HOP-
MbI. Borpoc 0 CaHKIMSIX KOJUTU3MOHHOW HOPMBI O0YCIIOBJIEH pe-
anu3anyed KOJUIM3UOHHOM HOPMOW JBYX (PYHKIIMM: OPHUEHTa-
IIUsI CTOPOH OTHOIIIEHUsI HA BHIOOP BEPHOIO MpaBa M 0OsI3bIBa-
HUE MPABOIIPUMEHUTETLHOIO OpraHa MpUMEHHUTH OIpeIeJIeHHOe
MpagBo.

Tpunyunel kKoHcmpyuposarus KOAAM3UOHHBIX HOpM. OCHOB-
HBbIM [PUHIMIIOM, UCIIOIb3YEMbIM MIPU KOHCTPYMPOBAHUU KOJI-
JIM3UOHHOW HOPMBI, SIBJISIETCSI MPUHIUI CBSI3U TrOCyJapcTBa U
paBOOTHOILIEHUA. OTHOIIEHUE OJKHO PEryJIMpPOBAThCA Mpa-
BOM TOTO TOCYJapCTBa, B KOTOPOM OHO B HAMOOJIbIIIEN CTENICHN
JIOKQJIU30BaHO, K KOTOPOMY OHO HanOoJjiee CUIbHO TATOTeeT. 3a-
Jaueil KOJUTU3MOHHON HOPMBI SIBJISIETCSI Kak OBl ONpe/ie/ieHre Ha-
IIMOHAJILHOM OKPACKU OTHOIIeHMS. TpaauImoHHAasi KOHIIETIIIS
MEkIYHAPOIHOIO YaCTHOIO MpaBa UCXOAUT U3 TOrO, YTO OTHO-
1IeHre Oy/IeT JIydllie yperyJMpoBaHo MPaBOM TOTO rOCYIapCcTBa,
C KOTOPBIM OHO B HaWOOJIbIIIeH cTerieHn cBsi3aHo. [1pu Hammunu
ONMM3KUX TI0 CONEPKAHUIO MaTepUAJIbHBIX HOPM HaIlMOHAJIbHBIX
CUCTEM MPaBa NOAYMHEHUE OTHOUICHHU S IPABONOPSIKY TOrO WU
MHOTO TOCYJIapCTBa YacCTO HE OKA3bIBAET CYIIECTBEHHOIO BJIMSI-
HUS Ha 3alUTy WHTEPECOB CTOPOH U Ha 3(PpPeKTUBHOCTH Mpa-
Bocynus. Tak wim nHave, HapyIeHHOe TPaBO Oy/IET BOCCTAHOB-
nieHo. [IpuBsI3Ka OTHOIIEHUS K «OJIM3KOMY» FOCYJapCTBY MOXKET



TaKXe ONpPEeACIAThCS TPEOOBAHUSIMU IT'OCYAAPCTBEHHOTO CyBepe-
HHTETa ¥ MPAaKTHUECKOH HeoOXoaquMocTH. B mobom ciydae «af-
pec» OTHOIIIEHUSI IOJKEH ObITh YCTAHOBJIEH.

B obnactu 00s13aTeNbCTBEHHOTO MpaBa KOJUTU3MOHHOE 3aKO-
HoAaTesIbcTBO PD sBiisieTcs: ceronHs JOCTaTOYHO MPOTUBOPEUH-
BeIM. Yactn 2, 3 c1. 1211 'K P® B KauecTBe OCHOBHOU KOJUIHU-
3MOHHOW MPUBS3KU UCIIOb3YIOT MPABO CTOPOHBI, OCYIIIECTBIISI-
IOLLEN UCTIONIHEHUE, UMEIOLIEE pellalollee 3HaYeHUe 1J1s1 COLEp-
’aHus oropopa. Ilog TakuM MCHONHEHHEM TPATUIIMOHHO TO-
HUMAETCS UCTIOJIHEHUE, KOTOPOE UIEHTU(PUIIMPYET CIAEIIKY B Ka-
YECTBE C/IEJIKU OIpPEAEIEHHOro poja (1o JI0roBopy KyIuM-Ipo-
JaKW — 3TO UCIIOJIHEHUE NPOJABLA, MO I0TOBOPY apeH/bl — UC-
MIOJIHEHUE apeHIoaTelisd U T. 11.). JIpyras cropoHa TOJIBKO Oruia-
YMBAET YCIIYTy WIHA TOBAp, YTO HE MOXKET PACCMATPUBAThCS KAK
uaeHTUUIMpYIollee AeMcTBUE. B TO e BpeMs JI0roBopsl, 3a-
kioueHHble B pamkax CHI', Hanpumep, CoraiieHue o nopsj-
K€ paspellieHus CIIOPOB, CBSI3aHHBIX C OCYIIECTBICHUEM XO3Ii-
CTBEeHHOU JniesitesibHOCTH OT 20 Mapta 1992 1.5

3 Bectauk BAC P®. 1992. Ne 1.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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