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C. K. Coaomun
DaHKOBCKHMH KpeJIuT:
NpPo0JieMbl TEOPHH U NIPAKTHKH

BBenenne

B ycnoBusix pbIHOYHOH SKOHOMHMKM OaHKOBCKHMH KpeauT OObeKTHBHO HeoOxomuMm. [loTped-
HOCTb B HEM OOYCJIOBJIEHa JEHCTBUEM SKOHOMWYECKHMX 3aKOHOB, HAIMYHEM TOBAPHO-IEHEKHBIX
OTHOILEHUI U rOCyAapCTBEHHOI MOJIMTUKOM, HAIPaBJIEHHOH Ha NOIEPXKKY U CTUMYJIMPOBAHUE Pa3-
JIMYHBIX CEKTOPOB S9KOHOMUKH.

JleiicTBuTeIbHAS TOTPEOHOCTh B OAHKOBCKOM KpeIuTe Mpeolpeenia co31aHue rocynap-
CTBOM TaKOTO 3BEHa SKOHOMHYECKMX OTHOLIEHWH, KOTOPOE MPHU3BAaHO OBUIO Obl aKKYMYJIHPOBAThH
BCE «CBOOOJIHBIE IEHBIY MUpa» U 00ECEUUTh MX LieJICHANpPaBJIEHHOE paclpe/iesieHue, YIOBIETBO-
PYB MOTPEOHOCTH OIPEJIeSIEHHOrO Kpyra CyObeKTOB TOJIBKO IJIs1 TOTO, YTOOBI 9TH JICHBI'M BEPHYJIMCh
C HEKOTOPHIM MPHPOCTOM, oOecreurB (PyHKIIMOHMPOBAHME TAaKOTO 3BEHA, KOTOPHIM M BBHICTYIAIOT
0aHKH, OOBEKTUBHOE CYIIIECTBOBAHHE KOTOPBIX BBIPAXKAETCS B BHITIOJITHEHUH POJIU CBSZYIOIIETO 3J1e-
MEHTa MEXJ1y TEMHU, KTO UMEET «JIUIIHUE» ICHbIH, U TEMU, KTO HYXJaeTCs B HUX.

Vyactre 6aHKa He TOJIBKO OIpEeAeIsieT BO3MOKHOCTb UCTIOIb30BaHUs B KaUueCTBE KPEAUTHBIX
PECYpCOB IPUBJICUEHHBIE IEHEKHBIE CPEJICTBA, A TAKKE UCKJIIOUUTEIBHOE UCTIONb30BAHUE KOHCTPYK-
MM KPEIUTHOIO JOroBOpa IMpU pa3MeIleHNH CBOUX AEHEKHBIX CPE/ICTB, HO U 00ecrieuyrBaeT rapaH-
THIO CJJA0OH CTOpPOHE (3aeMILMKY) B TOM, YTO OH YBEpeH B JOOPOCOBECTHOCTH CBOETO KOHTpareHTa
(6aHKa) KaK cHeMaIbHOrO CyOBEeKTa IpaBa, IesITeIbHOCTh KOTOPOro MoikoHTposibHa banky Poccum.

B cBoto ouepesp, X035iCTBEHHAs! MPaKTHUKA ONpe/esnia He0OOXOQUMOCTb CyIIIEeCTBOBAaHUS Kpe-
JAUTHOTO JOTOBOpA, KOTOPbIM, BO-IIEPBbIX, CTAJ FAPAHTOM IOTyYEHUs] HEOOXOAMMOM JJIsl Be/IeHUs
XO3SIICTBEHHOH A€ATEbHOCTU JEHEKHOM CYyMMBI, BO-BTOPBIX, 00€30MaCHJI XO3SICTBYIOIIMX CYOBbEK-
TOB OT PUCKAa IOSIBJICHUsI HA CTOPOHE KPEeAUTOpa HEeIOOPOCOBECTHBIX CYOBEKTOB, B-TPEThHX, OOec-
NeYnT CTaOMIBHOCTh B3aMMOOTHOIIEHHI CTOPOH TT0 MIPEIOCTABIEHUIO ¥ BO3BPATY JICHEKHBIX CYMM.
KpeautHslil JOroBop, MOCTPOEHHbI MO KOHCEHCYAJIbHOW KOHCTPYKLMHM, MpeINoaralonmi Bceraa
yyacTue Ha CTOpPOHE KpeauTopa CrieliMalbHOro (PMHAaHCOBOTO MHCTUTYTA (OaHKa), MpeaycMaTpuBalo-
IMA HeOOXOJUMBIN NepeveHb CYIECTBEHHBIX YCJIOBUMA, CTaJl OCHOBOW CTAOMJIBHOCTH I'PakJaHCKOTO
obopora.

Bmecte ¢ TeM coBpeMeHHBbIE TOAXO/bI IOHUMAHUS CYILECTBA, OTHOLIEHH, BO3HUKAIOIIMX T10
MIOBOJ1Y IPEAOCTABJIEHU S KpeJUTa, HallleAIIe OTPakeHUe B Cy1eOHOM ITPaKTUKE, OTJIMYAIOTCS IPOTH-
BOPEUMBOCTBIO, HEOJHO3HAUHOCTBIO CykJIeHUsA. Peub et o J0KHOCTH c(DOPMUPOBABIIMXCS B Mpa-
BOBOI HayKe MO/IXO10B PU3HAHK 32 KPEAUTHBIM JJOTOBOPOM BUIOBBIX IIPU3HAKOB JI0OIOBOpA 3aiiMa,
NIPU3HAHUS 32 KPEJUTHON ONepauuei, KpeAMTHO! AeATEebHOCTBIO PU3HAKOB MyOIMYHO-TTPABOBBIX
KaTeropuii, OTHECEHHsI 00s13aTeNIbCTBA K JICHEKHOMY 00513aTeIbCTRY 10 PU3HAKY JISHCTBU S, HAIIPAB-
JIEHHOTO Ha TOoTalleHre Jora, HO He Ha ero BO3HMKHOBeHHe. Kak 00o3HaYeHHble MOIXOpl, TaK U
HEKOTOpbIE JpyTre CBOIAT Ha HET CYILECTBOBAaHUE OAHKOB, HAJIMUME CHIELUATIbHBIX JOTOBOPHBIX KOH-
CTPYKLIMIA — KPEIUTHOI'O J0TOBOpa. DTO MpeonpeiesisseT He0OXOIMMOCTh BCECTOPOHHETO aHaIN3a
BOIIPOCOB TEOPUM OaHKOBCKOTO KPEIUTOBAHMS, YSICHEHUS MPABOBOM MPHUPOABI KPEIUTHOIO JIOrO-
BOpa, a TaKKe BCEX TeX 00sA3aTesIbCTB, KOTOPble BO3HUKAIOT HA €0 OCHOBE, BBISBJICHUS CYLIECTBA
APYIUX MPaBOBBIX KAaTErOpUi, OMOCPEAYIOIINX IBH)KEHUE AeHET OT OaHKa K 3aeMILUKY U 0OpaTHO.

K teopernueckum pazpaboTkam BOMPOCOB OAHKOBCKOTO KPEIMTOBAHM ST OOPAIAJIMCh B pa3HbIE
NIepHO/bl PA3BUTHSI OTEYECTBEHHOTO 3aKOHO/ATENIbCTBA. VIHTepec COBETCKUX YUEHBIX K OAHKOBCKOMY
KPEIUTY BO3pacTaj B eproabl pechopMupoBaHus Kak 6ankoBckoit cpeps CCCP, Tak 1 oOmierpax-
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JaHCKOTO 3aKOHOZATENNbCTBA B 1iesIoM. [IpruuemM OCHOBHBIE PaOOTHI [0 BOMPOCAM KPEAUTHO-pacyeT-
Hoit cpepsl nipuxoasaTcss Ha 60—70-e roAbl MPOIIIOro CTOIETHUS.

B coBpemeHHBII mepro] B paMKax KPYIHBIX HAyUHBIX MCCJEJOBAHWI YyUEHbIE-IIPABOBE/IbI
06pa1uajm BHHUMAaHUEC Ha TCOPETHUKO-ITPABOBBIC ACIIEKTLI PACYCTHBIX OTHOH.IGHI/IIZ, a TaK’Ke€ Ha OCO6€H-
HOCTH peryarpoBaHusi OaHKOBCKUX omepaiuid. OTiesbHble BOIIPOCHl MHCTUTYTa OAHKOBCKOTO Kpe-
JIUTa HEOTHOKPATHO CTAHOBUJIMCH MTPEIMETOM JUCCEPTAlMi HA COMCKAHUE YUEHOU CTeTleHU KaHIu-
Jarta opuAnYecKuX HayK. TeM He MeHee, OT/ie/IbHbIe BOIPOCHl OAHKOBCKOTO KPEAUTOBAHUS IOy YUIIN
JIMIIb IOBEPXHOCTHOE OCBELICHUE.

JlaHHOE MOHOTpadruecKoe HCCIe0BaHNE MPEACTaBIsgeT cOOOM MepBOe KPYIHOE HayyHOe
HCCTIeIOBaHKE aKTYaJIbHBIX BOIIPOCOB TEOPUU OAHKOBCKOTO KPEIMTOBAHKS B OTEYECTBEHHOM MTPaBO-
BOI HayKe.
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I'naBa 1. OcHOBHbIE NOHATHA 0AHKOBCKOr0 KpeAuTOBaHUS

§1. IloHsaTHE 0AHKOBCKOI0 KpeauTa

DaHKOBCKHUI KPEAUT BBICTYIAET HEOOXOAMMBIM yCJIOBHEM (hOPMUPOBAHMS M Pa3BUTHSI PHIHOY-
HBIX OTHOILIEHUH, HOTPEOHOCTh B KOTOPOM OOYCJIOBJIEHA AEHCTBHEM SKOHOMHUECKUX 3aKOHOB, HAJIU-
YMEM TOBAPHO-JIEHEKHBIX OTHOLIEHWN U TOCYJApPCTBEHHOW IIOJMTHUKOM, HAIIPABJIEHHOW HA IOJ-
JEPKKY U CTUMYJIMPOBAHHUE PA3JIUYHBIX CEKTOPOB SKOHOMUKH.

DKOHOMUYECKAsl COCTaBJIAIONIAs] OAaHKOBCKOIO KpEAUTa 3aKJII0YAeTCsl B CTOMMOCTHOM BbIpa-
’KEHUH, KOTOPOE JOJKHO BO3PACTaTh KaKAblM Pa3 MOCJe MPEJOCTABICHUA KpeauTa 3aeMILuKy. s
TMIOCJIE/IHETO 3HAYEHHE MMEET He CTOJIBKO €ro B3aMMOCBSI3b C KOHKPETHBIM KpPEIUTOPOM-OAaHKOM,
CKOJIbKO CTOMMOCTHASI BeJIMYMHA OAHKOBCKOTO KpeuTa (IeHeKHasi CyMMa), KOTOPOW OH MOXET TTOJTb-
30BaThCA C YCIOBUEM €€ BO3BpaTa B HEKOTOPOM YBEIMUYEHHOM pa3Mepe. Kpome storo i 3aeminmka
BaXXHOE 3HAUYEHHE MMEET BO3ZMOKHOCTD IOJIb30BaTbC CYMMOM KPEAUTa B TEUYEHUE OIPENEIEHHOTO
MIPOJOJIKUTEIBHOTO OTPE3Ka BPEMEHH, JOCTATOYHOTO /17151 eée 000pOTa, C OTHECEHUEM CTOMMOCTH Kak
Ha BO3BPAT CyMMBI KPEAUTA, TaK U Ha oOecriedeHue AajibHenIei CBoel caMOCTOATEIbHOM JesITellb-
HOCTH.

Iloamomy, 2060psi 0 6AHKOBCKOM Kpeoume, Mbl UmMeeM 8 8UOY POPMY OBUNCEHUS CIOUMOCTIU
(cymmol Oenez) om 6aHKa K 3AeMUUKY, KOMOPAs 8C€20a NOOAEHCUM 8036DAMY 8 HEKOMOPOM Y6enu-
UEHHOM Pasmepe uepe3 onpeoeneHHblii NPOMENCYNOK GPEMEHI.

B skoHOMUYecKoil uTepatype Kateropusi «(popma» UCHONIb3yeTcsl He TOJIBKO B COYETAaHUU CO
cJIOBOM «JBMkeHue». Tak, B. B. MIkonHukoB onpenensan kpeaut!!! mpu couuanusme Kak popmy
J€HEKHBIX SKOHOMUYECKMX OTHOLIEHUH, aKKYMYJISILIMIO BPEMEHHO CBOOO/IHBIX JIEHEKHBIX PECypCOB
XO3SIICTBEHHBIX OpraHU3alluii, TOCYIapCTBEHHOrO OIOKeTa U HaceJIeHUs AJI POU3BOAUTEIBHOIO
WCTIOJIb30BAaHUS STUX PECYPCOB B KQUECTBE CPOUYHBIX CCY/ Ha YBEJIMYEHHE OCHOBHBIX M OOOPOTHBIX
(POHIOB COLIMATIMCTUYECKUX MPEATIPUSATHI B COOTBETCTBHIH C TPeOOBAHUSMH 3aKOHA IJTAHOMEPHOTO,
MIPONOPLIMOHAIBHOIO Pa3BUTHS HApOAHOIO Xo3siicTBa'. 3aMeTHM, YTO, HECMOTPS Ha JOCTATOYHO
eMKOE OTpe/ie/IeHNe KpeauTa, B SKOHOMHYECKOH JIMTepaType oOpaliaid BHIMaHUe Ha TO, YTO OHO
IIOCTPOEHO JIMILb HA ONMCAHWY BHELIHUX IPU3HAKOB, JIEKAIIMX Ha MIOBEPXHOCTH SIBJIEHUS KPEIUTA.
Ormeuas ykazaHHBIM HelocTatok, IO. E. Illenrep ncnonp3oBa TepMuH «(popMa» B COUETAHUU C TEP-
MHUHOM «pacropsikeHue» . OH oIpeAenI KpeIuT Kak HeoOXoauMyo hopMy pactiopsiKeH s rocyaap-
CTBOM OOIIECTBEHHBIMH (DOH/IAMH B IIEJISIX PA3BUTHS COLMATMCTHYECKON SKOHOMUKH, BHIPaKAIOIITY-
10Cs1 B TUITAHOBOM BO3BPATHOM Iepepacipe/ie/ieHiH IeHEKHBIX CPEACTB, 00YCIOBJIEHHOM ITOCTOSTHHO
BO300HOBJISIIOIIMMCST KPYTOOOOPOTOM CPEJICTB XO3SICTBA .

B coBpeMeHHON SKOHOMUYECKO! JINTEPAType HAXOOUT CBOE MECTO ONPENEIEHUE KPEANUTA Kak
(bopMBbI IBMKEHHMSI CCYAHOTO KamuTajla WM CCyAHOro (oHma’, KOTopoe, B CBOI0 OYepe/ib, BbI3bI-
BaeT BO3pakeHHE Y HEKOTOpBIX yueHblX. Tak, M. M. fImMnonbckuil 3aMedaer, 4yTo NogoOHas Tpak-
TOBKA KPEANTA MAJIO YTO BHOCHUT B pa3bsCHEHHE OCOOEHHOCTEN 3TOI KaTeropuu, MOCKOJIbKY TEPMUH
«(popMa IBMKEHUS», PABHO KaK M «CCYIHbIA (DOH[», CAMH HYKAAI0TCS B O0bACHEHUN .

Uro >xe nmoppasymeBaeTcs Mo, TepMUHOM «(opMa IBUKEHUS] CTOUMOCTH» 7

! Cm.: Henexuoe obpamenue u kpeaut B CCCP. M.: T'ocunuznar, 1962. C. 60.
2Cm.: Mlenrep 0. E. Ouepku coserckoro kpeauta. M.: F'ocpunamznar, 1961. C. 11.

3 Cwm., Harp.: AHToHOB H. T'. |, Tleccenms M. A. [leHexHoe oOparnieHue, Kpenut U 6anku. M.: ®uncratuabopM, 1995; duHaHCH.
HenexHoe odpamenne. Kpenur. Yue6nuk s By3os / JI. A. lpo6osuna, JI. I1. Oxynesa, JI. [I. Augpocosa u ap.; Ilox pen. mpod.
JI. A. Ipo6osuHoii. M.: ®unancel. KOHUTH, 1997. C. 329.

* Cwm.: Ivmonbekmii M. M. O TpakToBKax Kpeauta // lensru u kpeaut. 1999. Ne 4. C. 31.
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[pexcraBnsieTcs, YTO ¢ SKOHOMUYECKOW TOUKU 3pEHUs JT000e TOBAPHO-JEHEKHOE OTHOIIIE-
HUe, Oyab-TO: MPOfIaka TOBapa, OKa3aHUe YCIYTH, BHITOIHEHNE PaOOThl MM MpeNoCTaBIeHne OaH-
KOBCKOTO KpeIiTa, COMPSIKEHO C ABUKEHUEM CTOMMOCTH OT OIHOTO CyOBeKTa K Apyromy>. ®dopma xe
OIpeJesisieT Te paMKH, B KOTOPBIX TaKoe ABUKEHUE BO3MOXKHO. Tak, IBUAKEHHE CTOMMOCTHU OT IpPO-
JaBIa TOBapa K ero MoKymnareltio U 00paTHO MOCPEACTBOM Iepeayn TOBApa C ero OIJIaTol OMocpey-
eTcsl KaTeropuen KyIuisi-npoAaxa, KOTopasi U BHICTYIAeT €JUHCTBEHHO BO3MOXXHOW (POPMOI Takoro
ABYoKeHUs. 171 mpeaocTaBieHus AEHEKHOM CyMMBI B MOJIb30BaHUE C MOCEAYIONIMM €€ BO3BPATOM
xapaktepHa popma b0 6aHKOBCKOTO KpeauTa, Jndo kpeautal?!. TlocneqHwuii, BKodass U OaHKOB-
CKUI KPEAUT, MperonaracT BO3MOKHOCTb BBICTYIIJIEHUSI B KQUECTBE 3aMMO/IaBLIa BEChMa IIMPOKOTO
Kpyra Jmu. Ymo dice Kacaemes mepmMuHa «O8UICEHUE», MO 8 PAMKAX OAHKOBCK020 KPeOuma oH O3Hda-
uaem nepeoauy (nepeuucienue) CymMmbl OCHENUCHBbIX CPEOCmE Om OaHKA K 3AeMUUKY U NOCAEOYIOUUTL
ee 6036pam C YnAamoul nPOUEHNn o8 20006bIX.

VYuuteiBasi TOT (pakT, YT0 GAHKOBCKOE KPEIUTOBAaHKE, KaK MPABIJIO, OCYILECTBIISIETCS 32 CUET
MIPUBJICYEHHBIX JCHEKHBIX CPEJICTB, HEOOXOIMMO rOBOPHUTH O BO3BpATE OMpee/IeHHOro pa3mMepa CTo-
MMOCTH MIepBOHAYAJIbHOMY 3BEHY B IIETIM €€ ABWKEHHU s, 2 IMEHHO COOCTBEHHHMKY JIEHEXKHBIX CPE/ICTB
(BKJTaguuKy). JJaHHBIN aCTIeKT O3BOJISIET ONPEIEeTUTh SKOHOMUUYECKYIO CYIITHOCTh OaHKa KaK IMOCpe/I-
HUKa Ha PbIHKE MPOJAKH «IEHEKHBIX CyMM». YSICHEHHE TIOCPEIHUIECKON (PYHKIIMM OaHKa MO3BO-
JISIeT cliesiaTh BBIBOI O TOM, YTO OAHK, BBICTYIMAasi IPOMEKYTOUHBIM 3BEHOM BO B3aMMOOTHOILICHUSIX
CyOBEKTOB, UMEIOIIHX <«JIUIITHUE JEHBI'M», U CYOBEKTOB, XKEJIAIIINX MX WCIOIb30BaTh, CIIOCOOCH
AKKyMYJIPOBATh BCE «CBOOOTHBIC ICHBIM MUPa» C TIEJIBI0 TIOTyYeHUs MPUOBUIN MTOCPEICTBOM pa3-
MEILEHHS UX CPEeu JIUL], HYKJAIOIMXCS B JIOTOJHUTENIBHBIX IEHEKHBIX pecypcax.

BaHKOBCKMI KpeAUT COCOOCTBYET YCKOPEHHIO MPOU3BOJACTBA U OOpaIeHUs] MaTepUaIbHBIX
HIEHHOCTE|, TOBBIIICHUI0 TEMIIOB OOIIIECTBEHHOTO MPOW3BOACTBA, B YACTHOCTH, Onmarogapsi cCyn-
HOMY IIPOLIEHTY, TOOY:KAAI0IIEMY 3aeMIITMKOB 9KOHOMHO PacXo0BaTh 3aeMHbIE JEHEKHbIE CPEICTBA,
M3BICKMBATh BHYTPEHHUE PE3EPBbI, CHUXKATh 3aTpaThl POU3BOACTBA, MOMYYaTh MPUOBLIL, TOCTATOY-
HYIO ¥ JUIsI TEKYIIIMX PacXofIOB, U JIIsl BO3BpaTa Kpeaura’.

Cy1iuecTBylolye NoAXoabl U3yuyeHUsl KpeauTa Kak SKOHOMUYECKOTO SIBJICHHsI HE MOIJIM He
OTPa3UThCSI HA HEMHOTOUMCIIEHHBIX MTPABOBBIX MCCIIEIOBAHUAX KPEOUTA MOCIEIHETO JEeCATUIEeTH,
B KOTOPBIX TOCJIEAHUI PacCMaTpUBAETCsl B OONBIIMHCTBE CBOEM MMEHHO uepe3 MPU3My SKOHOMHU-
yeckux Kareropuii’. [Ipy 5TOM LMBHINCTBI, HE BCerjaa yTpyxaasi ceOsi B BbISIBJICHUM SKOHOMHUYE-
CKOM CYIIIHOCTHM KpeauTa, BCE ke OINpelessiioT ee B AByx cioBax. Tak, E. A. CyxaHoB ropopur o
MPEJOCTABIEHUH KPEeAUTa B SKOHOMUYECKOM CMBICIIE B TEX CIyyasix, KOrla «pedb UeT O nepejiade
OJIHUM yUYaCTHUKOM TOBAPHOTO 000pOTa APYrOMYy OIPE/IEIEHHOTO UMYIIIECTBA C YCIIOBUEM BO3BpaTa
€ro SKBUBAJIEHTA, 1, KaK MMPaBUJIO, YILJIATHl BOHATpaXJeHUs» . Paay cripaBeyimBOCTH 3aMeTHM, UTO
cofepKaTesbHble UCCIIeJOBAaHUsI M3y4aeMOi KaTeropru ObUTH C/iesIaHbl IMEHHO B cepenHe XX CTo-
netusi®. OIHAKO U 9TU UCCIIEI0OBAHMSI TIOPOI OCHOBBIBAJIMCH HA TIOJIOKEHUSIX S9KOHOMUYECKON TEOPUH

5 . . . .

CTtonmMOocCTh, B CBOIO OYepe/ib, MPEICTABIISIET COOO0I OBEIIECTBICHHBIN B TOBapax aOCTPaKTHBIN, OOIIECTBEHHO HEOOXOMMMBIIA
mpoctoit Tpyn. CTOMMOCTh — 9TO CBOEOOpa3HbIil OOMIECTBEHHBINA CIOCO0 BBIPAKATh 3aTpaThl TPYAa HAa MPOM3BOACTBO TOBapoB. OHa
BBIpaKaeT OTHOIICHHUS JIIO[eH Yepe3 OTHoIeHus1 ToBapoB. Cwm.: [lomuriueckas skoHOMHUs couranuaMa. M.: Beicias mkomna, 1960.
C. 343.

6 Kysbpmun B. ®. XozsiicrBeHHoe npaBo: YueOnuk. / [log pex. B. B. Jlantea. M.: FOpum.omr., 1983. C. 338.

Cm., Hanp.: E¢pumona JI. I'. BankoBckoe npaso. M., 1994. C. 174—180; Bankosckoe npaso. T.4 / Ilox pea. 1. C. Kymok. M.,
1994. C. 143—149.; Tocynsu I'. A., Bukymun A. 0., Dxmansaa A. M. BankoBckoe mpaBo Poccuiickoii ®enepariu. OOimas 4acts:
Vue6uuk / Tlon odmr. pen. b. H. Tonopuuna. M.: I0pucts, 1999. C. 172—188.

8 Cm.: I'paxnanckoe npaso: Yue6nuk. B 2 1. T.II. Tlomytom BTopoii / Ilox pen. E. A. CyxanoBa. 2-e u3z., nepead. u gom. M.,
2000. C. 204.

¥ it E. A. Pacuersble 1 KpeauTHble rpaBooTHomenusi. M.: [ociopusnar, 1956; I'ypesuu 1. C. Ouepku coBeTckoro 6aH-
KoBckoro npaga. JI.: U3n-Bo JII'Y, 1959; Camuosa A. H. KpenutHsle 1 pacueTHble TPaBOOTHOLIEHUS [0 COBETCKOMY I'DaskJaHCKOMY
npaBy. M.: U3a-so BIO3U, 1954; Bunsusnckuii C. WM. KpequrHo-pacueTHsle paBooTHOMIEHUs1. XapbkoB, 1955; Manenn H. C. Kpe-
JUTHO-pacyYETHbIE MPAaBOOTHOIIEHNA U (pruHaHCOBBI KOHTponb. M.: Hayka, 1964; Kommaneen E. C., ITononckuit 9. I'. IlpumeHenune
3aKOHOZIATENBCTBA O KpeUTOBaHUM U pacuetax. M.: FOpuaudeckas sureparypa, 1967; Kynuk 1. A. KpenutHele n pacueTHsle OTHO-
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o kpeaurte. B yactHocty, S1. A. KyHUK yTBepXkJasl, 4To «HAay4YHbI aHAJIN3 KPEIUTHBIX U pacyeTHBIX
MPABOOTHOIIIEHU OCYIIIECTBUM JIMIIIb B HEPA3PHIBHOM CBS3U C aHAIM30M SKOHOMUYECKUX OTHOIIIE-
HUI M0 KPEIUTOBAHUMIO M pacyeTaM, JISKAIMX B OCHOBE COOTBETCTBYIOIIMX MPABOOTHOIIEHUI» 1°.
DKOHOMUYECKOE OTpeiesieHH e, TI0 ero MHEHUIO, «MOKET ObITh HCTIOb30BAaHO MPH (DOPMYJIUPOBAHUN
MOHSATHS KPEAUTHOTO MPABOOTHOIIECHUS C yYaCTHEM KPEAUTHBIX yUpexIeHui» .

Hekotopble coBpeMeHHbIE MPAaBOBEbl JIMIIb HA aHATM3€ HAYYHBIX TPYHAOB SKOHOMHYECKOM
HAIPABJICHHOCTH TIBITAIOTCS ONPE/ICUThH MPABOBYI0 «HAUYMHKY» KpeauTa. Tak, HEeKOTOpble aBTOPBI
Mpe/JIaraioT MOHMUMaTh MO KPEUTOM B YCIOBUSIX Pa3BUTHUSI PHIHOYHBIX OTHOIIEHUH (hopMy OOBEK-
THUBHOTO OTPaKEHUS IBMKEHUS CCYTHOTO KaruTasa, peloCcTaBIsieMoro B3aem 2.

Ha nam B3m1s171, paccMaTprBaTh OaHKOBCKUH KPEAUT KaK MPABOBYIO KATETOPHIO, UCTIONB3YS IPH
STOM TOHSITUIHBIN anmapar aOCTPaKTHBIX SKOHOMUYECKMX KPEAUTHBIX OTHOIIEHHUH, HEJOMYCTHMO.
JlaHHBII OAXON 371eCh HEMPUEMJIEM, TIOCKOJIbKY OH HE B COCTOSTHUM BBIPA3UTh JEHCTBUTENIBHYIO CYIII-
HOCTb TPABOBbIX SIBJICHUH.

3ameTuM, YTO MCCIIeIOBAaHKE JTI0OOr0 MPaBOBOTO sIBJICHUS Yepe3 KaTeropHhajbHbIA anmapar
MOOOH Ipyroi 00JIaCTH 3HAHWU TaKKe HEIOMyCTUM, KaK M HEJIOMyCTUMO HCIOJIb30BaHUE IOPHIH-
YECKOro MOHSATUIHOIO amnmapara JJisi pacKpbITUsi SKOHOMUYECKOM, COLMAIbHOM, ritiocodpckoi u
mMoOOW APYroi CYIIHOCTH TOTO WIIM UHOTO siBlieHus1. OHAaKO JaHHOe YTBEPXKIEHUE He ClIeqyeT cMe-
[IMBaTh C TOJIXOAOM, MO3BOJISIONIMM PACKPBITh JI0OOE TOHSTHE Yepe3 CMEKHbIE COCTABISIONINE,
Harpumep, S5KOHOMHUKO-TIPABOBbIE, KOT/IAa O/IHA COCTABJISIONIAs BBICTYIAET IIPEANOCHIIKON CTAHOBJIE-
HUS, pa3BUTHUs APYrod. « BaHKOBCKMIA KPeOuT Kak sSIBICHUE SKOHOMHUYECKOE OTHOCHTCS K Oasucy,
a Kak IpaBoBoe — K Hajcrpoiike. CieayeT roBOpUTh O 3aBUCUMOCTH, B KOHEYHOM CYETe, COIEp-
KaHWUsI HAJCTPOWKU OT Oaszuca, 00 0OpaTHOM, aKTUBHOM BO3JIEHCTBUU NPABOBOW HAJICTPOMKH Ha
6azuc»L®!. TIpuMeHnTeTbHO K OAHKOBCKOMY KPEIMTY MBI BEIEM peub O TOM, YTO IPABOBOW MHCTUTYT
OaHKOBCKOTO KpeJUTOBaHMs 00s13aH CBOMM BOZHHMKHOBEHHMEM MMEHHO MOTPEOHOCTSM SKOHOMMKH,
XO3SIUCTBEHHOTO0 000pOTa B TaKOBOM. [109TOMY HEOIyCTHMO BBISIBJIEHHE MPABOBOW CYLTHOCTH OaH-
KOBCKOTI'O KpeJIuTa Yepe3 CpaBHEHUE OIPEIe/ICHNI, BBIBEICHHBIX U3 Pa3JIMUHbIX cpep 3HaHui. B nipo-
THUBHOM CJTy4ae 3TO MPUBEIET HE TOJIBKO K HEBO3MOXKHOCTH OIpEIeNIeHUsI CYIITHOCTH OaHKOBCKOTO
KpeIuTa, HO ¥ B KOHEYHOM CYeTe K MCKa)KeHHOMY MOHMMAHMIO PUPOJIBI IAHHOTO TepMuHa. [Tosromy
HeBepHbIM npezcTasisercs MHeHue JI. I'. E¢pumoBoii 0 Tom, 4TO «HET OCHOBaHWi TOBOPUTD O NOA-
Hom cosnaderuu (KypcuB Mou. — C. C.) IOHATUHN KPeUT B SKOHOMUIECKOM U IIPABOBOM CMBICTIE» '3,

[NonoGHbI OMMOOYHBINA MOIXOA HAIET OTpaxkeHHne B yueOHuke «bankoBckoe nmpaBo Poccuii-
ckoit Peneparum (OOmmas yacts)». ABTophl gaHHOro yueOHuka (I'. A. TocynsH, A. 1O. Bukymun, A.
M. DkmansH) yepe3 TePMHUH «KPEIUT» OOOCHOBBIBAIOT CAMOCTOSITENIBHOCTh OTPACIM OaHKOBCKOTO
npaBa. Tak, OHM MOJAraloT, YTO KPEAUT, SBJISASACH MEKOTPACIIEBBIM PABOBBIM MOHSATHEM, «OKa3bl-
BaeT crcreMooOpasyiolee BIMsSHUE Ha OTpacib OAHKOBCKOTO IMpaBa, 0ObeMHSET OOIIECTBEHHBIE
OTHOILICHU 1, CKJIAJBIBAIOIIMECS B MTpoliecce OAaHKOBCKOTO KPEAUTOBAHUS, B €IMHBIA KOMIUIEKC, TPH-
JAaeT UM M3BECTHYIO OJJHOPOAHOCTh, BO MHOTOM IpeAoNpeseseT Haluuue crieliupruuecKux mpes-
MeTa ¥ METoJa MPAaBOBOTO PETYIMPOBAHMUSI, UTO MO3BOJISIET TOBOPUTH 00 OTHOCUTEIILHOW CAMOCTOSI-
TEJILHOCTU OTpaciy GAHKOBCKOTO IpaBa B CHCTEME POCCHICKOTO IpaBa».'* Bmecte ¢ TeM B JaHHOMN

1IeHus B Toprosiie. M.: 9koHomuKa, 1970.

10 Kynuk 4. A. IIpaBoBsie mpodneMsl KpeautoBaHus rocyaapcrseHHoi Toproeid B CCCP: ABroped. auc. ... JOK-pa I0pull. HayK.
M., 1970. C. 5.

i Kynuk 4. A. KpenurHsle u pacueTHble OTHOIIEHHs B Toprosie. M.: DkoHomuka, 1970. C. 10.B stoii ke padote 5. A. Kynuk
MPUXOIUT K BBIBOY, UTO «MeXkIy SKOHOMUYECKMM COIEP/KaHHEM M IPaBoBOM (POPMOIA ... MMEIOTCA OYEeBHAHbBIE HPOTHBOPEUUS»
1 T03TOMY HE MOXET «IOJIHOCTHIO YAOBJIETBOPHTD IIPU pa3paboTKe OOIIEro MOHATUS KpeUTHBIX paBooTHommeHui» (C. 11).

12 Cm.: Macrymenko /. C. K Bonpocy 0 (pMHAHCOBO-TIPaBOBOIA PUpO/e OAHKOBCKOTO KpeauTta / AKTyasIbHble po0ieMbl OaHKOB-
cKoro mpaea B Poccru: cOOpHHUK cTaTelt MexkIyHapOIHOH HAyYHO-TIPaKTHYeCcKOi KoHpepeHimu (uioHb, 2007). TTensa, 2007. C. 44.

13 Edwumona JI. I'. BankoBckue caenku: mpaBo u skoHoMuKa. M., 2001. C. 496.

14 Tocynsau I'. A., Bukymun A. 10., Dxmainsan A. M. bankosckoe npaBo Poccuiickoii Penepanmu: Yueouuk. O6mas vacts / Tlog
o6ur. pen. b. H. Tonopuuna. M., 1999. C. 189.
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paboTe B OUH «OECCMBICTIEHHBIN» PsiJ] BHICTPAUBAIOTCS OIPEICICHNs] KPeIUTa, HallleJIIue OTpaxe-
HUE B 9KOHOMHYECKOU, (DMHAHCOBOU M I0PUAMYECKON JITepaType: 1) «KpeauT — 3TO MpeAoCcTaBie-
HUE JIEHeT UM TOBAPOB, T.€. ONpe/ieIeHHOE ISHCTBHE TMO0 OMepaius»; 2) «<KpeauT — ITO IBUKECHUE
KanuTajga oo popMa ero IBUKEHHS»; 3) «KPeAUT — 3TO CHEJKA C JIeHbraMU WM TOBapaMu»; 4)
«KPEIUT KaK JAEHEKHbIE CPEACTBA MO0 MMYIIECTBO, MTPEAOCTABIISIEMbIE OTHON CTOPOHOH (KpeauTo-
POM) JAPYrol CTOpOHE (3aeMIIMKY) B pa3Mepe W Ha YCJOBUSIX, MIPEIYCMOTPEHHBIX JOTOBOPOM»; )
«KPEIUT. .. KaK AesITeJIbHOCTD OIPEIeIEHHOTO BUJIa»; 6) «KPEUT — 3TO OTHOIICHUSI»; 7) «KPEIUT. ..
Kak JIoBepue (aKT JOBEepHsl), OKa3bIBAEMOE KPEAUTOPOM 3aeMIIMKY» 1. [JaHHBII epeyeHb TPAKTOBOK
KpeIuTa, MOXeT ObITb, M MMeJ Obl CMBICT, € Obl aBTOPHI CIIEIOBAIA CBOEMY K€ BBIBOLY O TOM,
YTO BCE OCOOSHHOCTHU W UEPTHI MOHATHS «KPEIUT» CIIEIyeT pacCMaTpUBaTh KOMIUIEKCHO, B UX B3a-
MMOCBSI3U U B3aMMOOOYCJIOBIEHHOCTH, KaK HEKOEe TUAJIEKTUIECKOe eAUHCTBO, TIOCKOJIbKY B TIPOTHB-
HOM cJTydae JaHHOE MOHSATHE TepsieT CBOW KaTeropuasibHbI M CHCTEMOOOPA3YIOIIUI XapaKkTep U ero
orpeJie/ieHUe HOCUT HECKOJIbKO MeTadu3ndeckuil xapaktep'®. OmHako HeT. B koHEeYHOM *ke cuere
KPE/IUT ONpe/IeNseTCsl aBTOPaAMH JIMIIh KaK «IeHEeXHBIE CPEACTBA UM APYTHe BEIlH, Ope/ie/ieHHbIe
POIOBBIMU MPU3HAKAMHU, TIepeiaBaeMble (JINOO MpeTHa3HaAueHHBIE K Mepeiaue) B IMPOIecce KpeanuTo-
BaHMsI B COOCTBEHHOCTh JIPYroil CTOPOHE B pa3Mepe U Ha YCJOBHSX, PELyCMOTPEHHBIX I0TOBOPOM
(KpeaUTHBIM, TOBAPHOTO UM KOMMEPYECKOTO KPEeIuTa), B pe3yJIbTare 4Yero Mex/ay CTOPOHaMHU BO3-
HUKAIOT KPeJUTHBIE OTHOIIEHUS» 7.

B npuBeneHHOI mpumepe MpociekUBaeTCsl He TOJIbKO OTCYTCTBUE JIOTUKU, HO M HTHOPHPOBA-
HUE JIOKTPUHAJBHOTO TMOAXOJIa B MCMIOIBb30BAaHUU TEPMUHA «KPEIUT» IJIs 0003HAUeHUs naparpada
BTOpOro rassl 42 ['paxxganckoro kogekca P® (I'K Pd) nocpeactBom y3Koro TOJIKOBaHUS 3TOTO TEP-
MUHA, TIPEICTABIISIONIETO JIMIIb OJHY CTOPOHY IMPABOBOTO SIBJICHUS — KPEJUT KaK JIEHEeXKHBIE Cpe[l-
crBa!®. Kpome Toro, yepe3 Tako¥l MOAXo[ ONpeleSieHus] COIepKaHusl KpeauTa TPYJHO BECTU pedb
00 UCTIOIb30BAHUH €T0 J1s1 OOOCHOBAHHOCTH «OTHOCUTEJIBHOW CAMOCTOSITETbHOCTU OTPACIi OAaHKOB-
CKOT'O TpaBa».

VYuuTsiBas nocjieaHee, Heib3s1 HE BbIPA3UTh CBOETO MHEHHSI B OTHOLLIEHUY OIpEIe/IeHUs] MecTa
OaHKOBCKOro npasa. [IpuHrMasi BO BHUMaHUe JEWCTBUTENbHBIE MPEIOCBUIKH (pOpMUpOBaHUs OaH-
KOBCKOTO TpaBa, a IMEHHO (pOpMUpPOBaHUE OOIIMPHOW MPABOBOM Oa3bl, MbI JIOJKHBI BECTH PEYb O
OaHKOBCKOM MpaBe KaK O KOMILJIEKCHOW OTpacy MpaBa, KOTOpasi OTHOCUTCS HE K COCTABHBIM YacTsIM
CHCTEMBI POCCUICKOT'O IIPaBa, a K CUCTEME 3aKOHO/IATEIbCTBA, TEM CaMbIM HE (POPMUPYS «CBOM» ITpa-
BOBbIE HOPMBI, a 3aMMCTBYSI MIX Y IDYTHX OCHOBHBIX (0230BBIX) OTpaciieil pasa Mo Mpu3HaKy OTHe-
CEeHHsI MX K OAaHKOBCKOM JIeSATETIbHOCTH.

[TpuHMMas BO BHUMaHKE TO, YTO B OOJIBIIMHCTBE HAYYHBIX PA0OT AENAeTCsl aKIEHT Ha SKOHO-
MUYECKOU COCTaBJISIIONIEH MTPABOBO KATETOPHU «KPEAUT», HEJIb3s1 0OOUTH BHUMAHUEM U Te PaOOTHI,
r7ie TpeaIpUHAMAETCS TIONbITKA, HAIIPOTHB, OMPEIETUTh KPEAUT ¢ SKOHOMUYECKON TOYKHU 3PEHUS
MOCPEACTBOM MPaBOBOil cocTapisomie. Tak, B. B. BurpsaHckuii ormeuas, uyto aeicTByomui ['pax-
JAHCKUI KOAEKC B HEKOTOPOM CTENEHU BOCIIPUHSUI KATETOPUIO KPEIUTa B SKOHOMUUECKOM CMBICIE,
OIpeJesIsieT, YTO KaTeropuei «KpeauT» (B SKOHOMMUYECKOM CMBICJIE) OXBATHIBAIOTCS M BEKCEJIbHbIC
MIPaBOOTHOIIEHUS, U T€ OTHOLIEeHUs1, KoTopble B (cT. 822) 'K PO kBanupuumpyorcs Kak TOBapHbIN
KPEIUT, U OTHOIIEHHMS, CBSI3aHHbIE C BBITYCKOM U Tpojaaxei oomuranuii '®. Takoil moaxoy BbI3bIBaeT
P/ BO3pAKEHUIL.

15 Tam xe. C. 175—177.
16 Tam xe. C. 180.
17 Tocynsin I'. A., Bukymus A. 0., 9xmansn A. M. Ykas. cou. C. 187.

1 o o
8 Ha mannoe 0GcTOSITENBCTBO yKasblBaeT, B yacTHoctd, B. B. Burpsanckuil. Cm.: Burpanckuit B. B. Kareropuu «xpemur» u
«KPEAUTHbIE IPAaBOOTHOIIEHUS» B TpakaaHcKkoM mpase. C. 7.

19 Butpsnckuii B. B. Kareropun «kpeaut» 1 «KpeMTHbIE MPAaBOOTHOIIEHH» B TpaxaaHckoM npase. C. 8—10.

10



C. K. ConomuH. «bBaHKOBCKMI KpeauT: MPOOIEMbl TEOPUH U TIPAKTUKU»

Bo-niepBbiX, ocTaercsi HEsICHBIM, KAKMUM MMEHHO MOJXOI0M K OIPEAEJICHUI0 KpeanuTa Kak KO-
HOMUYECKOU KAaTeropru PyKOBOJICTBYETCSI YUEHBIH, [JIsI TOTO YTOOBI PACKPHITH COIEPKAHUE HICKOMOTO
TepMHHA.

Bo-BTOpPBIX, HENOHSTEH U KPUTEPUI, KOTOPbII MOJIOKEH B OCHOBY COJIEpKaHUsI KPEAUTa B KO-
HOMHYECKOM CMBICJIE TOCPEACTBOM OTHECEHHUSI K HEMY 1 BEKCEJIbHOTO OTHOILIEHH 1, 1 TOBAPHOI'O Kpe-
JWTa, U HEKOTOPBIX Jpyrux. [louemy B TakoM ciydae Heb3sl OTHECTU K COIEPKaHUIO UCCIIEAyeMON
KaTeropuu, Hanpumep, (pakTopuHr?

B-TpeTtbux, Takoi MoAaxo/ K onpeAesIeHUIo CoiepkaHu sl KpeauTa (C SKOHOMUYECKON TOUKU 3pe-
HUSI) HE TIPUBHOCUT SICHOCTH B OIpe/Ie/IEHUM SKOHOMUUYECKOU CYIITHOCTH KPeIuTa, TaK ke, Kak eciu
Obl aBTOP TIOTIBITAJICS BBISIBUTH COfIEPXKAaHKE TIPABOBOW KATETOPUM «KPEIUT» Yepe3 SKOHOMUUECKYIO
COCTABJISIIONIYIO, O YeM yxke ObUIO CKa3aHo.

OcraBuB B CTOpPOHE JajbHEWINNe, KaK HaM Mpe/ICTaBIseTCsl, OECCMBICICHHbIE MIUTIOCTPALIUM
MCKa)KCHHOTO MIOHUMAHMS CYIITHOCTH KpeauTa (0aHKOBCKOTO KpeuTa), 0OpaTuM BHUMaHHe Ha OIUH
aCTeKT KaK SKOHOMHUYECKOM, TaK M MPABOBOM JMICKYCCHU. ABTOpHI IJIOT0 psga padoOT, MPUBOMIS
JOCTATOYHO IIMPOKUIA CIIEKTP MHEHUI B OMpe/ie/IeHNH TIOHATUS KPeANUTa, PEIKO YTPYKAAOT ceOsl B
TOM, YTOOBI YETKO Pa3BECTH IIUTUPYEMBbIe HAyUHBIC TPYIBI MO MIPEeMETy UcCeoBaHus. Bep, ei-
CTBUTEJILHO, B OHHUX paboTax KPeAauT MpeICTaBIICeH C MO3UIMUA MHCTPYMEHTa OaHKOBCKOU chephl, B
APYruX — Kak yHUBEpCAJIbHOE CPE/ICTBO, HAXOAIIEe caMoe HIIMPOKOe IPUMEHEHHE BO Beex cpepax
®u3HA. [Ipr 3TOM HEOOXOOMMO YUUTHIBATh M HATIPABIEHHOCTh MCCIICIOBAHKS HA COIUAIbHBIE, KO-
HOMMYECKHE, TTPABOBbIE U MHbIE BCEBO3MOKHBIC JIEMEHTHI.

[Tpu BBISIBIICHMM TIPABOBOM CYIIHOCTH OAHKOBCKOTO KpeauTa HeOOXOOMMO YYUTHIBATH Pl
ACTIEKTOB, KOTOPbIE JOJIKHBI OBITh ITOJIOKEHBI B OCHOBY €€ U3YUYCHUS.

Tak, npencrapisiercsi OIMMOOYHBIM TOAXOM K UCCIIE0BAHMI0 OAHKOBCKOTO KpeIuTa, OTIPaB-
HBIM MOMEHTOM KOTOPOT'O BBICTYIIAET MOJIOKEHUE O €0 MEXKOTPACIEBOM XapakTepe. JJaHHbII TepMUH
SIBJISIETCSI YACTHOITPABOBBIM (TPaskJAHCKO-TIPABOBBIM ), @ BO3MOKHOCTH €I'0 UCIOJIb30BAaHUSI B OCTaJTb-
HBIX OTPACIISIX MPaBa JOIMYCKAeTCs 3aKOHOATeIeM B TOM Mepe, B KaKOH 9TO HEOOXOAMMO ISl ypery-
JIMPOBAHUSI OTHOIIEHHUI B MeXOoTpacieBoM nose. [Ipu 3Tom cymiecTByeT HeOOXOAUMOCTD YSICHEHUSI
BOIPOCA: UCTIONIB3YETCS JIM TEPMUH «KPEIUT» B TOM WJIM MHOM HOPMATMBHOM IPABOBOM aKTe Kak
YaCTHOIIPABOBOM, TMOO OH UMEET CBOE CAMOCTOSITEIbHOE 3HAYCHHE [J1s1 IPUMEHEHH I ero, HallpuMep,
K HAJIOTOBBIM WJIM (DUHAHCOBBIM OTHOIIEHUsIM? OTBET Ha MOCTABJEHHBIM BOIIPOC MOKHO HAlTU B
o011ell HopMe OTPAC/IeBOro 3aKOHOIATENIBHOTO aKTa O TIOPSIKE MPUMEHEHHU ST TPaKIAaHCKOTO 3aKOHO-
JATeIbCTBA K OTHOIIEHUSIM, BBICTYNAIOUIMM MPEIMETOM PEryJIMpoBaHus JaHHOro akta. Hampumep,
. 1 cr. 11 Hamorosoro konekca P® (HK P®) ykaspiBaer, 4TO «MHCTUTYTHI, TIOHATUSA U TEPMUHBI
rpaxJIaHCKOT0, CEMENHOro U APYrux oTpaciei 3akoHoaaresibcTBa Poccuiickoit ®enepaiiuu, UCTIONb-
3yeMble B HacToseM Kozekce, MPpUMEHSIOTCS B TOM 3HaYE€HUH, B KAKOM OHH MCIIOJIb3YIOTCS B 3TUX
OTpacJIsIX 3aKOHOAATENILCTBA, €CJIM MHOE He MpelycMoTpeHo HactosiimM Kogekcom», a ct. 65 HK PO
PacKpbIBaeT colepKaHue HAJIOTOBOIO KpPEeJUTa Yyepe3 U3MEHEHHEe CPOKa YIUIaThl Hajlora Ha CpOK OT
Tpex A0 onHoro roga. Eciu Bee ke npuaep:KuBaThCs MO3ULMHA MEKOTPACIEBOrO XapakTepa TepMUHA
«KPEIAUT», TO MOKHO OTMETHTh, YTO TIOMHMMO JIAHHOTO TePMUHA ¥ OOJIBITMHCTBO JPYTMX TEPMHHOB
IpaXxJIaHCKOTO 3aKOHO/IATeJIbCTBA, HAIPUMEDP «ICHEXHbIe CPEeJCTBa», «UH(pOPMAIUsI», «IOTOBOP»,
«IPaBO COOCTBEHHOCTU» U T.1., BBICTYMAIOT MEXOTPAC/IEBbIMH, 32 UCKJIIOUEHUEM, TIOKATYH, TEpMH-
HOB «T'pak/IaHCKOE 3aKOHOAATEIbCTBO», «IPAXKIAHCKOE IIPABO» U BCEX T€X, KOTOPBIE B COAECPKaHUN
MMEIOT CJIOBO «T'PaXkJIAHCKOE».

Takum 00pazoM, HET HEOOXOIMMOCTH KJIaCTh B OCHOBY MCCIIEJOBAHHUSI PU3HAK MeEKOTpaciie-
BOTO XapakTepa KaTeropuu «0aHKOBCKUI KPEIWT» («KPEAUT» ), MOCKOIbKY 9TO HUKAKUM 00pa3oM He
MOJKET OTPa3UThCS Ha ONPEAEIEHUH €€ ColepkKaHUS.

Kpome Toro, HeoOXOOMMO YUUTHIBATH M JOKTPUHAJIBHBIN IMOAXO] K ONpeeieHHo MecTa OaH-
KOBCKOTO KpeuTa (KpeauTa) B ieiictByionieM [ paxianckoM kogekce. Bee miaBbl 1 naparpadsl pas.
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IV «Otnenbabie BUIb 00s13aTenibeTB» ['K PO onpenensioT TUIbI ¥ BUIBI TPak JaHCKO-TIPABOBBIX 00sI-
3aTeJIbCTB.

3akoHogaTeN b MOCBATUI 3aiiMy, KPEAUTY, TOBAPHOMY U KOMMEPUYECKOMY KPEIUTY OTIE/IbHbIE
naparpacdsl riasl 42 'K PO. [lannas rnaBa He nMeeT naparpacda, MocBsAIIEHHOro OOIIMM TOJIOKe-
HUSIM, YTO 1a€T OCHOBAHHME paccMaTpUBaTh Maparpadbl 0 OTHOILIEHUIO JPYT K IPYTy Kak paBHO3HAY-
HbIE, a, CJIEIOBATEJIbHO, IOTOBOPHI OTHOCUTEJIBHO COIEpKaHUs KaXAoro naparpaga Kak camocTos-
TesbHble. OHAKO B I0PUIMYECKOM JIMTEPAType BCTPEYAIOTCS UHBIE MTOAXO/b! TOJIKOBAHUS CTPYKTYPbI
JAHHOU IJ1aBbl [ 'pask1aHCKOTO KOJIEKca.

OcHoBHasi NO3ULIMSI ABTOPOB CBOIUTCS K ONPEIEIEHUIO 3aBUCUMOCTY KPEAUTa OT 3aiiMa, Kormua
MOCJIETHUN pacCMaTpUBAETCsl B KAYeCTBE POJOBOTO MOHSATHS, a IEPBbIiA — BU0BOT0>’. ApryMeHTOM
TaKOM MO3MLMH YUYEHBIX BBICTYNAET HAIMYKME OTChbUIOYHON HOpMBI 1. 2 cT. 819 'K P®: «K oTHO1IE-
HUSIM 110 KPEIUTHOMY J0rOBOpPY NMPUMEHSIOTCS MpaBuila, MpelycMOTpeHHble naparpacom 1 Hacro-
SIILEN IJIaBbl, €CJIM MHOE HE MPEeLyCMOTPEHO MpaBUIaMU HACTOSIILIETO naparpada v He BbITEKaeT U3
CYILIECTBA KpeIUTHOTO Joropopax». Tak, B. B. ButpsHckuii nuier, 4to «cpeau IpaBul O KPeAUTHOM
JOrOBOPE UMEETCSI MOJI0KEHUE O TOM, YTO K OTHOILLIEHHUSIM 10 KPEIUTHOMY JOTOBOPY IMOAJIEKAT IPH-
MEHEHHMIO B CYOCHIMAPHOM TOPSIIKE HOPMBI O IOTOBOpE 3aiiMax»2!. D10, B CBOIO 04Yepe/ib, a0 MOBO
aBTOPY NIPUITH K CJIEAYIOLIEMY BBIBOLY: «JOIOBOP TOBAPHOTO KpeauTa (Kak U KpeIUTHbINA JOrOBOP)
HAJUICKUT KBATM(PHUIIMPOBATH KaK OTAEIBHBIN B JOrOBOpaA 3aiiMa» 22,

Tako¥i nmogxod K OMpeAesieHuI0 MecTa KpeauTa B IiaBe 42, Korja cojepkaHue OTChIIIOYHON
HOPMBI CTaJIO €IMHCTBEHHbIM BECOMBIM apI'yMEHTOM OTHECEHHsI KpeauTa K pa3sHOBUIHOCTH 3aiiMa,
BBI3bIBAET HEKOTOPYIO pacTepssHHOCTb. Harm Bo3paskeHust KacaloTcsl CIeAyIoIero.

Bo-niepBbix, Hopma 1. 2 cT. 819, Kak yke OTMe4aJloCh, SIBJISIETCSI OTCHIJIOYHOW M BBICTYIIAET
MIPUMEPOM 0COOOT0 IOPUIUKO-TEXHIUECKOTO IpHeMa, ClIOCOO0OM peryIMpOBaHusl, KOrJja UMEET MECTO
«OTCBIJIKA K PerlaMeHTAIH CXOHBIX OTHOIIEHUH, YCTAHOBJICHHAsI 3aKOHOJATETbHBIM MOPSIIKOM» 23,
Lenp Takoro cyOcuaMapHOro (IOMOJIHUTENIBHOTO) TPUMEHEHHUsI 3aKJII0YAeTCsl B TMIEPBYIO Ouepelb B
WCKJIIOYEHUH AyOIMpOBaHKsl HOPMAaTUBHOTO MaTepuara.

Bo-BTOpBIX, MOAOOHYI0 KOHCTPYKIMIO OTCHUIOYHOW HOPMBI 3aKOHOJATENb MCIIONb3YeT U TPH
yPEryJMpOBaHUM APYTUX 00513aTeIbCTBEHHBIX OTHOIIIEHU. [IprBeieM TObKO J1Ba 3aKOHOIATEIbHBIX
npumepa. Tak, 1. 2 ct. 567 'K P® rnacut: «K dozosopy metbl npumeHsomcs CoomeemcmeeHHo npa-
euna o kynae-npooadice (1. 30), €civ 3T0 He MPOTUBOPEUUT MPaBUJIaM HACTOSIIEH IJ1aBbl U CyIIIe-
cTBy MeHbl» (KypcuB Moit. — C. C.). TpynHO NpearnosokuTh, YTO MpUBEIEHHAS] HOPMa MO3BOJISIET
YCOMHHUTBCS B CAMOCTOSITESIbHOCTH IAHHOW JOTOBOPHOM KOHCTPYKIMK 24, HanpoTHB, TOKTpUHATIBHBINA
TIOZIXO]] BBIPAXKAETCS B ONPEAEIEHUH JOrOBOPA MEHBI KaK CaMOCTOSITEIbHOTO THUIIA IPakIaHCKO-TIpa-
BOBOI'0O JIoroBopa. Bropoil npumMep kacaercss BO3MOXKHOCTU IPUMEHEHUS TOJIOKEHUN JI0TOBOPHBIX
00s13aTeNILCTB K MPABOBOMY MHCTUTYTY NEWCTBHUSI B UyXKOM MHTepece Oe3 MopydeHwHsl, 4To, ecTe-
CTBEHHO, HE YMAJISIET CAMOCTOSITEJIbHOCTH MOCIIEAHETO, SIBJISIIOIIETOCs 110 CBOEH MPaBOBOM MTPUPOJIE
BHEJIOTOBOPHBIM 00si3aTeibeTBOM. Tak, cT. 982 'K P® onpepenser, 4to «eciu JWI0, B UHTEpecax
KOTOPOTO MPEeIPUHUMAIOTCS ISUCTBUS O€3 ero Mopy4eHusi, O100pUT TU JEUCTBUS, K OTHOIICHUSIM

2w, Hanp.: I'paxnasckoe npaso: YueOuuk. B 2 1. T. 11/ Tox pea. A. IT. Cepreesa, FO. K. Tosncroro. V3nanue BTopoe, repepad.
u por. M.: [TIPOCIIEKT, 2000. C. 430; Jononos B. H., KpsutoBa M. A., Illectako A. B. ®uHaHcoBOE 1 GaHKOBCKOE TpaBo. Cio-
Bapb-cripaBouHuk / oz pex. O. H. Top6yHoBoit. M.: UH®PA-M, 1997. C. 116; BurpsHckuii B. B. Kateropuu «kpeauT» U «KpeauT-
Hble PABOOTHOILIEHUsI» B rpaxkaaHckom npase. C. 10—11.

2 Burpsuckuit B. B. Kateropun «kpenut» u «KpeauTHbIe IIPAaBOOTHOILIEHUA» B rpaxaaHckoM mpase. C. 10.

22 Tam xe. CMm. nofpoGHee: Butpsickuit B. B. JloroBop 3aiima: o01iue MoJMoKeH!s1 1 OTAebHbIe BUABI JoroBopa. M., 2004. C.
305—330.

2 I'paxnanckoe npaBo: Yue6nuk. B 2 1. T. II. [Tomytom 2 / Tox pen. E. A. Cyxanosa. 2-e uza. nepepa6. u gom. M., 2002. C. 224.
Cwm. Taxske: CroBaps rpaxnanckoro npasa / Ilox pen. B. B. 3anecckoro. M.: UTHOPA-M, 1997. C. 16—17.

2 TonoGHsiii I0pPUIMYECKHI TTPUEM UcTIoNb3yeTcs Takske B cT. 1011 «[IpuMeHeHre K areHTCKUM OTHOLIEHUSIM ITPaBUJI O IOTOBOPAX
nopy4enus u komuccun» 'K PO, cr. 834 T'K PP «JloroBop 6ankoBckoro Bkiaga» (a03. 1 1. 3), cr. 585 «OruyxaeHue UMyIecTsa
T071 BBIILIATY peHThl» (1. 2) 'K P®.
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CTOPOH B JAJIBHEMILEM NPUMEHSAIOMCS NPAGUAA O 002080pe NOPYUEHUS. UAU UHOM 002080pe, COOT-
BETCTBYIOILIEM XapaKTepy MPeINPUHSITHIX IEHCTBHIM, 1aXKe eClid O10O0peHre ObUIO YCTHBIM» (KYpCHB
mou. — C. C.).

B-tpetbux, eci 00paTUThCS K CTPYKTYpe I71aB ['pakJaHCKOTO KOAEKCa, MOCBSIIEHHBIX, B 4aCT-
HOCTH, KYIUIe-TIpoJake, apeHje, Moapsily, TO MOKHO C YBEPEHHOCTBbIO YTBEP:KAATh, YTO 3aKOHOJA-
TeJIbHAS [TO3ULIMS ONPEAEICHUS] BUAOB T'PakIaHCKO-IIPABOBBIX JOTOBOPOB B paMKaX COOTBETCTBYIO-
IIMX [JIaB BbIpAXaeTcsl MHa4ye, YeM MOCPEACTBOM UCIIOIb30BAHUS OTCHIJIOYHBIX HOPM.

Takum obpazom, ece napazpagpi 2naswvt 42 I'K PO pezyaupyrom camocmosimenvule 8U0bl 0020-
BOPHBIX KOHCMPYKUUL, A UMEHHO 002080D 3aLMA, KPeOUMHbIIL 002080D, 002080 MOBAPHO20 KPeoumd,
U 0013aMenbCME0, BO3HUKAIOU|EE U3 KOMMEPUECKO20 KPeoumd.

BosBpamiasce k cTpykType rmaBsl 42, 3amMeTiM, uto naparpadg sropoit «Kpenu» 1. 42 nocss-
IIeH HeTOCPe/ICTBEHHO OAHKOBCKOMY KpemuTy, a He KpeauTty BooOmie. B cBoio odyepenp, maparpad
Tpetuil «ToBapHBIA U KOMMEpPUYECKUN KpPEAUT» JTaHHOW IJIaBbl, HAMPOTUB, YETKO BBIIENSET elle
JIB€ PaA3HOBUIHOCTH KpeAuTa MOMUMO TOM, KOTOpasl YKa3aHa Bo BTOpoM mnaparpade. Ilosmomy ons
YCMPAHEHUsl UCKAIICEHHO20 MOAKOBaHUs. cmpykmypel 2nasvl 42 I'K P® npedcmasnsemcs 603Modic-
HbIM YMOUHUMb HA36anue napazpagha 6mopozo u chopmyauposams €20 Kax OAHKOBCKUL kpeoum,
YUMo NO360AUM UYEMKO PA3ZPAHUMUNL PASHOBUOHOCU OOWELl Kame2zopuu «<Kpeoum» .

BonbIIMHCTBO JOrOBOPHBIX (BO3ME3/IHBIX) KOHCTPYKLIMI KMMEIOT JBYCTOPOHHMI XapakTep,
COCTOSAIT U3 JIBYX OCHOBHBIX 00SI3aTEJIbCTB, COACP/KAHNE KOTOPBIX BBIPAXKAETCSl B HAIMYUU COOTBET-
CTBYIOIIMX CYOBEKTUBHBIX MPaB U KOPPECTIOHAUPYIOIINX UM CYOBEKTUBHBIX 00si3aHHOCTEH. OHO
U3 TaKuX 00s3aTesIbCTB, KaK MPaBUJIO, CBS3aHO C Nepeaaveil JeHEeKHbIX CPEelICTB B OIUIATy TOBapa,
PabOT WM YCIIYT U TIOTOMY SIBJISIETCS XapaKTepHBIM IS BCEX JJOrOBOPOB, HE OTpaXkasi TEM CaMbIM
crienukn Kaxaoro u3 Hux. CiemnoBartebHO, BCTpEUHOEe 0053aTeIbCTBO 00S3aTENILCTBY 0 TIepe-
Jaye JeHer MOXKHO paccMaTpuBaTh Kak KBaJU(UUMpYIOLIEe IS ONpedeseHusl CyliecTBa rpax-
JAHCKO-IIPaBOBOTO JJOTOBOpa, KOTOPOE, B CBOIO OYepellb, U HALUIO OTPaKEHWE B HA3BAaHUU IVIaB
u naparpacoB yactu Bropol I'paxgaHckoro kozpekca. Ilpu onpeneneHnn Takoro KBaaupuuupyo-
IIero 00s3aTeNIbCTBA MOKHO PYKOBOJICTBOBATHCS 3aKOHOIATEILHBIM MIPUEMOM, HAIIESIINM BbIpaxe-
HUE TIpU ONpeesieHuH PUMEHUMOTro TipaBa K JoroBopy B pamkax ct. 1211 'K P®. Peus uzer 06
o01eM noaxoye TonkoBaHus nojoxkeHus 1. 1 cr. 1211 'K P®: «mpaBo crpaHbl, ¢ KOTOPO JOr0BOP
HaubOosee TeCHO cBsi3aH». [1o oOmiemy mpasuiy (11. 2 ct. 1211) oHO onpenienisieTcsi Kak mpaBo CTPaHbl,
€ HAXOJUTCSI MECTO KMTEJIbCTBA UJIM OCHOBHOE MECTO JESATEIbHOCTH CTOPOHBI, KOTOpPasi OCYIIECTB-
JISIET UCNOAHEHUe, UMeIouee peuiaroulee 3Hauerue 05 cooepiicanust 0o2oeopa (Kypcus moi. — C. C.).
[Tomumo 0011iero mpaBuia ONpeaeIeHns! paBa CTPaHbl, C KOTOPOU J0TOBOP TECHO CBSI3aH, 3aKOHO-
Jatelib OKa3bIBaeT NMOMOLIb B OIPEJEJICHUH TaKOro Mpasa U ykasbieaer (1. 3 ct. 1211), yto B goro-
BOpE KYIUIU-IIPOJAKU CTOPOHOM, KOTOpasi OCYIIECTBIISIET UCIOJIHEHNE, UMEIOIIIee pellaloliee 3Haue-
HUE U1 COfIePKaHusl J0rOBOPa, BHICTYIAET MPOJIAaBEL], B IOTOBOPE IapeHUs — JApUTellb, B JOTOBOPE
apeH/ibl — apeH/10jaTellb, B JOrOBOPE NMoApsia — MOAPSIIMK U T.1. To ecTb 1151 JOroBopa KyIuu-1po-
X1 KBaTM(PUIUPYIONIMM 00s13aTEIbCTBOM BBICTYIAET 00513aTeILCTBO T10 Tiepeade Bely (ToBapa)
B COOCTBEHHOCTb, JIsI IOTOBOPA apeH/Ibl — 00s3aTeIbCTBO M0 Mepeiaue UMYILECTBA BO BpeMEHHOE
BJIa/IeHKE Y MOJIb30BaHUE UJIM BO BPEMEHHOE MOJIb30BaHMUE, B IOTOBOPE MOAPsIA — 00SI3aTENILCTBO 10
BBITIOJTHEHUIO PabOTHI M Mepesiaue pesynbTrara padoThl 3akazunKy >, CroxHee 00CTOUT JeJI0 C OIpe-
JeIeHrEM TaKOBOTO 00s13aTesIbCTBa IPUMEHHTEINHHO K r71aBe 42 ['K PO.

[Ipu onpenenenny CTOpoHbl, KOTOPAsi OCYIIECTBIISIET UCIIOIHEHNE, MMEIOLIEe pelalollee 3Ha-
YeHue J1s COEepKaHUsI JOrOBOpa 3aiiMa U KPeIMTHOTO JIOTOBOPA, 3aKOHO/ATE b OIpeJessieT ee Kak
3aMMOZABELl M KPEAUTOP COOTBETCTBEHHO, B YeM, KaK HaM IPeJCTaBIISIETCs, IPOCIIEKUBAETCS HETIO-
CJIEIOBATEIbHOCTh 3aKOHO/ATENs, BCTyMamUas B MPOTUBOPEUYME ¢ MONOKEHUsIMU I71aBbl 42. Peub

%5 Cm.: Conomun C. K., Conomnna H. T. MesxyHapoqHoe yacTHOe mpaBo (oOmiasi JacTe): YdeOHoe mocodue. Ymra: 3UII
Cu6VIIK, 2004. C. 59.
13



C. K. Conomun. «baHKOBCKHIA KPEAUT: MPOOIEMBI TEOPUH U TTPAKTUKI»

UJIET O TOM, YTO B JIOTOBOpE 3aliMa MPHCYTCTBYET TOJBKO OTHO 00S3aTeNIbCTBO, CBS3AHHOE C BO3-
BpAaTOM 3aEMIIUKOM 3aMMOJIABIYy CYMMBI 3aliMa WJIA PAaBHOTO KOJIMUYECTBA JPYTHX MOTYYEHHBIX UM
Bellel Toro ke poja u kauectBa. CienoBartesibHO, MPUMEHUTESIHHO K J0rOBOPY 3aiiMa MOXKHO BECTU
peub TOIBLKO 00 OJHOM 00s3aTeNIbcTBE, KOTOpoe To cMbicty 1. 2 ¢T. 1211 'K P® u gomkHoO crath
KBaMpumpyomuM. JIpyruMu cJioBaMu, UMEHHO UCTIOJTHEHUE 3aeMIIMKA UMEeT pelliaroiiee 3Haue-
HUE JUIs COIep)KaHKs JIOTOBOpa 3aiiMa, a 3HAYMUT, TPUMEHUMOE MPABO JIOJIKHO OMPEeNISIThCS Yepes
MPaBO CTPaHBI, IJIe HAXOAUTCS MECTO KUTEIbCTBA UM OCHOBHOE MECTO JESITETbHOCTU 3aeMIIUKA.
JI71s1 KpeTUTHOTO e JOrOBOPA, SBJISIONIETOCs 10 CBOEH MPUPOJIE IBYCTOPOHHHM, XapaKTEPHO HAJH-
yre JBYX 0053aTeIbCTB, M3 KOTOPHIX TOJBKO OHO MOKHO MpPU3HATh KBaMpUuupyomum. Takum
00513aTeJIbCTBOM BBICTYIIAET 0053aTENILCTBO MO MPEJOCTABIICHUI0 CyMMBI KPEUTA KPEAUTOPOM 3aeM-
MKy, a, CJIeNoBaTeIbHO, IPUMEHUMOE MPABO Oy/IeT OMpeeNsThCs Yepe3 MECTO KHUTEILCTBA WU
MECTO OCYILIECTBJICHUS ACSITEILHOCTU KpeauTopa®.

Taxum obpazom, MONCHO 3aKAOUUMb, YMO HA38AHUe napazpada nepeozo «3aem» 2nasvl 42
COOMHOCUMCSL C 00513aMeNbCINBOM NO 8036PAMY 3AEMUSUKOM 3AUMOOABUY CYMMbL 3AUMA UAU PABHOZO0
KoAu4ecmea Opyaux NOAYHEHHbIX UM 8euiell Mmoezo JHce pood U Kauecmed, a Ha38aHue napazpaga 6mo-
poeo «Kpeoum» ¢ o6s3amenvbcmeom no npedoCmasreHuro CYMMmobl Kpeouma Kpeoumopom 3aemuiuy.

B ropunndeckoii muteparype Mo KpeJUTHBIMU OTHOIICHUSIMU TIpejjiaraeTcsl MOHUMaTh BCe
MIPaBOBBIC OTHOIIIEHH I, BO3HUKAIOIIIWE TP MTPEJOCTaBICHUH (Tlepeaade, UCTIOIb30BAHNY U BO3BPATE)
JeHE)KHBIX CPEJICTB WM JPYTUX BelleH, Onpe/eisieMbIX POIOBBIMU MPU3HAKAMHY, Ha YCJIOBUM BO3-
Bpara?’.

[Tpu 3TOM TIO/T KPETUTHBIM TTPABOOTHOIIIEHUEM OBLIIO ObI HEMPABMJILHO IIOHUMATh BCSIKOE TTpa-
BOOTHOIIIEHWE, BO3HUKAIOIIIee NpY Tiepeade IeHHOCTed, Kora MojyvYeHrue WX SKBUBAJICHTA OT/e-
JIEHO HEKOTOPBIM TTPOMEKYTKOM BpeMeHH. [Ipy TakoM MOHMMAaHUM K YUCTY KPEAUTHBIX CJIEIOBAJIO
Obl OTHECTH OTHOIIICHUSI, BO3HUKAIOIINE U3 KYTUIU-TIPOIAKH, TIOCTABKH, TIOIPSI/IA, IEPEBO3KH, T.€. Te,
KOTOPBIE COCTOAT B Tiepeaue TOBAPOB MM MTPEAOCTaBICHUH YCIIYT IO UX OILIaThI %S,

[Mpencrapnsiercst He coBceM 000cHOBaHHBIM BBIBOJ JI. I'. E(hMMOBOIA, KOTOpBIN OHA JefaeT u3
BBIITIe YKA3aHHOTO OIPEJIeNICHUs] KPETUTHOTO MTPABOOTHOIIEHHM S, npeioxkerHoro 3. I'. TTononckum
B 1960-x romax. Tak, JI. I'. EdpimoBa nomnaraer, 4to «Bce KpeAUTHbIE TPABOOTHOIIIEHU ST CBOJIUIUCH,
B OCHOBHOM, K JIOTOBOpY 3aiiMa»2°. Eciu ke ObITh TouHbMH, . I'. TlonoHCKUii B TO BpeMsl yKa3bl-
BaJI, YTO «BECh CJIOKHBI KOMIUIEKC I'Pak JAHCKO-TIPABOBBIX OTHOIIICHUI BO3HUKAET U3 TPEX CIIOKHB-
IIIXCS B COBETCKOM TPaKIaHCKOM TIpaBe CaMOCTOSTESIBHBIX JOTOBOPOB: JIOTOBOpA 3aiiMa, J0roBopa
BKJIAJIa, PACUYETHOTO U TEKYIIEero cueTa M JOroBopa OaHKOBCKOM CCYIIBI» 0.

BaHKOBCKUIT KpeTUT Kak 00513aTeIbCTBO OTJIMYAETCS OT 3a8MHOT'0 00513aTe/IbCTBA 0 MPU3HAKY
HarpaByieHHOCTH. CofiepkaHue 3aeMHOTO 00s13aTeNIbCTBA CBOIUTCS K OOSI3aHHOCTH 3aeMIIMKa Bep-
HYTh 3aMMOJIaBIly paHee MONTyUeHHYIO ICHeKHYI0 CyMMY WA paHee TI0JTyYeHHOe KOJIMUECTBO Bellen
TOTrO XK€ pojia M KauecTBa, a, CJIEIOBATENILHO, JAaHHOE 00s3aTeNIbCTBO OMpEeseTcsl JIeHCTBUEM,
HAaIlpaBJIeHHBIM OT 3aeMIIIMKA K 3aUMOJIaBILy. bankosckuii sce kKpedum (KpeoumHoe o0s:3amenbCcmeo),
BbICIYNASL KEANUDUUUPYIOUUM 0053GMENbCIBOM ONSL ONPEOENEHUSI COOEPIHCAHUSL KPEOUMHO20 0020-
80pa, OONHCHO ONPEOeNSIMbCSL KAK 00513aMenbCmeo, 8 CUAY KOMOPoz20 Kpeoumop (OaHK unu uHasi Kpe-
OUMHASL OP2AHU3AUUS) 00SI3aH NPEOOCMABUMb OEHENCHbBIE CPeOCmBa (Kpeoum ) 3aemMuuKy, a 3aemMuiuK

26 yypreBas M3JIOKEHHOE, 3aKOHOMIATEITIO CIIeyeT MO0 u3MeHuTh cofepxkanue 1. 3 cr. 1211 T'K P® B yacru, kacaromieiics onpe-
JIeNIeHUs] CTOPOHBI, UCTIOJIHEHHE KOTOPOI MMEET pelialollee 3HaYeH e IS JOroBopa 3aiimMa, MO0 OTHECTH OIpe/iesIeHIEe TPUMEHUMOTO
MpaBa yepe3 MpaBo CTPaHBl 3aMMOJABIIA K ClIeHUaIbHbIM cirydasim 1. 4 cT. 1211 'K P®.

27 Cm.: Komnaneen E. C., Tonouckuii 3. T. [IpumeHeHre 3aKOHOIATENbCTBA O KPEIUTOBaHUM U pacuerax. M., 1967. C. 72, 73.

28 Takoro noaxoa, B YaCTHOCTH, npuaepxuBaiuchk . I'. TTonoxckuit (ITpaBoBbie OCHOBbI GAaHKOBCKOTO KPEJUTOBAHUS ITPOMBIIII-
nensoctd B CCCP. ABtoped. auc... KaHa. opuf. Hayk. M., 1963. C. 5) u f. A. Kynuk (KpeauTHsle 1 pacueTHble OTHOILLIECHHS B
toprosie. M., 1970. C. 7).

» Edwumona JI. I'. Teopust 1 npakTiKa 3aeMHO-KpeJUTHBIX oTHowmeHu# // FOpuamaeckuit mup. 2000. Ne 1. C. 23.

30 Mononckuii 3. T. [TpaBoBbIe OCHOBBI GaHKOBCKOI0 KpeauToanus npombiiieHHoctn B CCCP. M., 1963. C. 5.
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umeem npaeo mpedosame om Kpeoumopa makou nepeoavis 8 pazmepe U Ha Ycao8Usx, npeoycmom-
DEHHBIX KpeOumHviM 002080pom. To ecTb peub UIET O HAIIPABIEHHOCTH JEHCTBUS OT KpeauTopa K
3aeminuKy. CoBeplieHue JeicTBIS 00s3aHHBIM JIUIIOM B KPEIMTHOM 00513aTeIbCTBE CO3JAeT 0T Ha
CTOpPOHE 3aeMIIMKA, U TIOSTOMY B YHCTOM BUJE HE SIBJISETCS JEHEKHBIM 0053aTeIbCTBOM, KOTOPOe
(B y3KOH TPaKTOBKE) BCErja HAIIPaBJIEHO HA MOTAIlIeHHe JICHEKHOTO J0JITa IIaTekKOM.

Takum 00pa3oM, UMEHHO HAIlPaBIEHHOCTh OAHKOBCKOTO KpeauTa OT KPEAUTOpa K 3aeMIIUKY
OTJIMYAET ero OT 32eMHOT0 00s13aTesibeTBa. [IprueM Takas HanpaBIeHHOCTD ITPUCYTCTBYET U B APYTUX
BU/IaX KPEJHTa, 2 UMEHHO TOBAPHOM U KOMMEPUECKOM.

Kareropust «0aHKOBCKMIA KPEAUT» COOTHOCUTCS TOJIBKO C OIHUM 00513aTeIbCTBOM, BO3HUKAIO-
UM U3 KPEIUTHOTO IOTOBOPA M KBAJIM(PHULIMPYIOLIMM €0 B KAUueCTBE TAKOBOTO. BaHKOBCKUIA KpeUT
He 0003HavaeT Bce Te 00s3aTeNbCTBA, KOTOPhle BO3HUKAIOT M3 KPEAUTHOTO J0TOBOPA, MOCKOJBKY,
BBICTYTIas TPABOOTHOIIIEHHEM, OH HE MOXET MPECTaBIsATh COO0I HECKOJIBKO MPABOOTHOIIEHHA. B
9TOM TOJXO/E MPOSIBIISETCS HElleIeCOOOPa3HOCTh Pa3rPaHNYEHHS I'PaKIAHCKUX MPABOOTHOIICHUI
Ha MPOCTBIE U CIIOXKHBIE, T7Ie TOC/IeTHHE TIPEeIIaraeTcsi paccMaTpyBaTh Kak MPaBOOTHOIIEHHS], B KOTO-
pbIX 00e CTOPOHBI OONAAIT KaK MpaBaMu, Tak U oOsi3aHHOCTAMU®!. «[loHsATHE CrOXHOrO 00s13a-
TEJIbCTBA HUKAK HE BIHCHIBAETCS B TIOHSATHE O MPABOOTHOIIEHUU BOOOIIE, KaK CBSI3U, COCTOSIIEH
13 OJIHOTO TpaBa ¥ OTHON 00s13aHHOCTH» . ConepkaHreM 00sI3aTe/IbCTBA KaK T'PakIaHCKOTO TIPaBO-
OTHOILICHUSI SIBJISIIOTCSI CYOBEKTUBHOE TIPABO M KOPPECTIOHAMPYIOIAs eMy CyOBEKTUBHASI TIPAaBOBasI
00513aHHOCTb. B KpeuTHOM 00s13aTe/IbCTBE MBI BeJIeM pedb O TpaBe 3aeMIlrKa TpeOoBaTh MpeIo-
CTaBJICHUSI ICHE)KHOM CyMMBI (KpeIuT) 1 00 00513aHHOCTH KPEUTOPA MPEJOCTABUTH IAHHYIO CYMMY,
KOTOpbIE «HAXOISATCS B HEPA3PHIBHOM JUATIEKTHUECKOM €IMHCTBE, TOMYJalOIieM CBOE BBIPAKEHHUE B
peasbHBIX OOIIECTBEHHBIX OTHOIIEHUSIX» >3, MEXK/y 3aeMIIMKOM U KPEAUTOPOM.

[Tpu uccnenoBaHum KaTeropuu «OAHKOBCKHIA KpeAuT» oOpalnaeT Ha cebsi BHUMaHUe HEKOTO-
pasi BOJIBHOCTb COBPEMEHHBIX YUEHBIX B UCTIOJIb30BAaHUU TEPMHUHOJIOTHH, KOT/Ia OIHU TEPMHHBI IO/
MEHSIIOTCSI IPYTUMH WJIM MCTIONBb3YIOTCS B HETOYHOW (pbopmynrpoBKe. Tak, mpu mepBOM OCMBICIIE-
HUM Ha3BaHUA cratei B. B. BurpsaHckoro «Kareropum «kpeauT» U «KpeIuTHbIE IPAaBOOTHOLICHUS»
B I'PaXAaHCKOM TpaBe» MOXKHO C/IeNIaTh BBIBOJ, YTO aBTOP PA3BOAUT YKa3aHHbIE KAaTerOPHHU, UTO
OTYACTH TIOATBEPKIAETCS W BHIBOJAMHU, 3aBEPIIAIOIIMMY HAYYHYIO CTaThio. ABTOp OMpeessieT, 4To
B IPaXXJAHCKO-TIPABOBOM CMBICIIE KaTerOpusl «KPEIUT» MOXKET O3HAYaTh JIMIIb BU]] 3a€MHOT0 00si3a-
TEJIbCTBA, TI0 KOTOPOMY OfIHA CTOPOHA O0SI3yeTCsl MPEJOCTABUTh JIPYTOMl CTOPOHE JIEHEKHYI0 CyMMY
WY OTIPEZIeIEHHOE KOJIMYECTBO BElIeH, ONpe/ielIsIeMbIX POJOBBIMU IPU3HAKAMH, A TIOCTEHSIS — BO3-
BPATHUTh B YCTAaHOBJICHHBIN CPOK COOTBETCTBYIOIIYIO JEHEXHYIO CYMMY MJIM TaKOe ke KOJIMYECTBO
BeIlle TOro ke poja u KauectBa*. KpeuTHble IPaBOOTHOIIEHUS ONTPEASISIIOTCS] YUeHbIM KaK «00si-
3aTeJIbCTBO, BHITEKAIOINEE U3 KPEAUTHOTO JOTOBOPA, I0rOBOPa TOBAPHOTO KPEHTa, JIMOO 00s13aTe b-
CTBO KOMMEPYECKOTO KpeuTa» .

Beixonut, 4To KpeauT onpenensercss Kak BUj 3aeMHOTo 00s13aTebCTBa, & KPEAUTHBIE TPaBO-
OTHOILICHUSI — KaK 00513aTeJIbCTBO, BBHITEKAIOIIEEe N3 KPSAUTHOTO JOrOBOPa, I0TOBOPa TOBAPHOT'O Kpe-
auTa, MO0 Kak 0053aTelbCTBO KOMMepUuecKoro Kpeaurta. C OlHON CTOPOHBI, BUJHO, YTO M KPEAUT,
Y KpEeIUTHBIC TIPABOOTHOIICHUSI OMPEeNIsIOTCS Yepe3 TEPMUH «00s3aTeIbCTBO», & 3HAUUT, MOKHO
MPEIOIOKUTh TOXKIECTBEHHOCTh UCCIIeyeMbIX aBTOpOoM Kateropuii. C Apyroi CTOpOHbI, cofepka-
HUE KaTerOpun «KpeIuT» KaK BUIa 3aeMHOro o0si3atenbeTBa B. B. BurpsiHckuMm onpesiensiercs yepes
IBa 00s3aTeNIbCTBA, & UMEHHO 00513aTeIbCTBO TIO MPEIOCTABICHHIO ISHE)KHON CYMMBI WJIH OIpejie-

IR L I'pnbaHOB roBOpMII O BOMOKHOCTH JIeJIEHUs TPAKJAHCKUX ITPABOOTHOIIEHNH Ha TIpocThle U caoxHbe. CM.: CoBerckoe
rpaxianckoe npaso: YueOHuk. T. 1/ Tlog pen. B. IT. I'pubanosa, C. M. Kopreesa. M.: IOpuanyeckas nureparypa, 1979. C. 103.

32 Benos B. A. I'paxpanckoe mpao: O6miast u ocodeHHas yact. YueOuuk. M.: AO «lentp I0pUuHdop», 2003. C. 696.

33 Hode O. C. 36paHHble Tpybl MO IPaxIaHCKOMY MpaBy: VI3 HCTOPHU IMBUIIMCTHYECKON MBICIH. I paXAaHCKOe MPaBOOTHO-
menue. Kputuka Teopun «xossiictseHHoro npasa». M.: Craryt, 2000. C. 569.

3 Cm.: Burpsiackuii B. B. Kateropuu «kpemut» 1 «KpeauTHBIE TIPABOOTHOIIIEHUST» B TpakaaHcKoM mpase. C. 18.

35 Tam xe.
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JIEHHOTO KOJIMYECTBA Belllel, orpeessseMbIX POJOBBIMU ITPU3HAKAMU, U 00SI3aTEILCTBO 11O BO3BPATY
COOTBETCTBYIOIIEH IEHEKHOU CyMMBI UJTH TOTO jKe KOJTMYeCTBa BEIlel TOro ke pojia 1 kauectsa. [Ipy-
T'MMU CJIOBaMH, YYEHBII TOBOPUT O KPeIUTe Kak O HEKOTOPOM BHUJIE 3a€MHOT'0 00SI3aTeIbCTBA, KOTO-
poe TI0 ero ke ONpeIeIeHUI0 COCTOUT KaK MUHUMYM U3 IBYX 00sI3aTe/IbCTB. TepMUH ke «KpeIUTHbIC
MPABOOTHOIIIEHUSI» OMpeessieTcs] Kak 00s3aTesbCTBO B €MHCTBEHHOM uucie. OcraeTcsi HeMoHST-
HBIM, a Kakoe 00513aTeJIbCTBO, BHITEKAIOINEe M3 KPEIUTHOTO JOrOBOPa, YUCHBI BCE K€ OTHOCUT K
KPEJUTHBIM MPABOOTHOIICHUSIM.

KonmuectBo 00s13aTeIbCTB, OMPENeNsIonX coiepkanue uccienyeMmbix B. B. BurpsHckum
MIPABOBBIX KAaTETOPWi, MOKHO OBbLJIO Obl TIOJIOKUTh B OCHOBAaHWE Pa3BEICHUS MMOCTICTHUX, eCII Obl
YUEHBIN MO XOAy U3JIOKEHUSI CBOEH HAyYHOW MO3UIMKM HA KPEAUT W KPEeTUTHbIE MTPABOOTHOIICHUS
HE UCIIOIb30BaJl Obl CMBICJIOBBIE CBSI3KH, KOTOPBIE HE YKJIAJBIBAIOTCS B €r0 ke BhIBOABL. Harpumep:
«YTO ke KacaeTrcsl KaTeropuu «KpeJIUTHbIE TPABOOTHOILIEHUS», TO B IPAXKJAAHCKOM IPaBe €€ CMBICIT
CBOZIUTCS K 0OO3HAUEHUIO 00S13aTeIbCTB, BOSHUKAIOIIMX M3 KPEJUTHOTO JIOTOBOPA, JOrOBOPA TOBAp-
HOTO KpEe/IWTa, a TaKkKe CaMOro 00si3aTesIbcTBA KOMMEPUECKOTO KpeauTa» 3¢ (TepMHUH «00sI3aTelb-
CTBO» HCIIOJIb3YETCS] BO MHOKECTBEHHOM 4HUCIie. — Agm.); «YTO ke KacaeTcsl KaTeropuu «KpeauT»
B [PABOBOM CMBICIIC. .. IaHHAS] KATerOpus CIIyKHT sl 0OO3HAUEHHS TPeX BUJOB JJOTOBOPHBIX 0OsI-
3aTesIbCTB: KPEJUTHOTO JOTOBOPA, JIOTOBOPA TOBAPHOTO KPEIUTa M 00s3aTeIbcTBA KOMMEPUYECKOTO
KpeauTa. ..» (HEMOHATHO YeM J1aHHasi (POpMY/IMPOBKa OTJIMYAETCS OT IpeAblaylien. — Agm.), a 1ajee
«...BCE TP HA3BAaHHBIX BUJIA JIOTOBOPHBIX OOS3ATENILCTB. .. TIPEACTABISAIOT COOOM OT/C/IbHbIC BHIbI
3aeMHBIX 00S3aTENILCTB...» 7 (MOKHO MPEINONIOKUTh, YTO HE KPeAUT 0003HAYAeT OT/C/IbHbIC BUJI
3aeMHOr'0 00513aTeNIbCTBA, a KaX/10€ U3 IPUBEICHHBIX 0053aTeNIbCTB. — Agm.); «PonoBast mpuHayiex-
HOCTb BCEX Ha3BaHHBIE TPEX BUIIOB KpeIUTa K JOTOBOPY 3aiima...»>% (B JaHHOM MpHMepe TpU BUIA
Kpe/IUuTa OTHOCATCS yKe He K BU/IaM 3aeMHBIX 00513aTeJIbCTB, 4 yKe K BHaM JIOrOBOpa 3aiima. — Aem.).
[To3BOIMM OCTaBUTH BHIIIIE PUBECHHBIC IIPUMEPHI 0e3 KOMMEHTAPHSI.

[Tpu MOHMMaHUM CYIIHOCTH OAHKOBCKOTO KpEAWTa BaXXHO yYeCTh, UTO HEKOTOPHIC yUCHBIC
MPY UCCIIEIOBAHUU COIEP:KaHMS JAHHOU KaTerOpuM OTKA3bIBAIOTCS OT MPUMEHEHUsl KaTeropuasib-
HOT'0 anmapara 00s3aTeJIbcTBEHHOTO TpaBa, IpU3HaBasl 3a Hell KauecTBa MyOIMYHO-TIPAaBOBOTO sIBJIE-
Hus. Tak, B OJHOM U3 COBPEMEHHBIX JUCCEPTAIMOHHBIX MCCIIEOBAHUI OAHKOBCKUU KpEeauT Tpe/l-
JlaraeTcs ONpeiesisATh Kak «9KOHOMUYECKYI0 B3aMMOCBSI3b OOIIECTBEHHBIX OTHOIIIEHHIA, B IPOLIecce
KOTOPOM aKKyMYJIMPOBaHHbIE OAHKOM JIeHEeKHbIe CPeICTBA MPEJAOCTABIISIIOTCS MOTPEOUTEIAM-3aeM-
HIMKaM Ha YCJIOBUSIX CPOYHOCTH, TUIATHOCTU, BO3BPATHOCTH, B MOPS/IKE, MPEAyCMOTPEHHOM HOP-
Mam# TipaBa»>’. He ocraHaBimMBasch Ha M3y4YEeHUM JAHHOTO TOAXOJAa B MOHMMAaHWHM OAHKOBCKOTO
KpeIuTa, 3aMeTHM, YTO OH BeChbMa HaroMHUHAeT TOuKy 3peHus B. ®@. Ky3smuna, paspadoTasiiero B
CBOE BpeMsI KaTeropio «OaHKOBCKOTO KpeuTa» B paMKaX TEOPHU «XO3SMCTBEHHOTO MpaBa». Tak,
yUeHbIi mucall: «BaHKOBCKUI KpeauT, 0OyCIIOBJIEHHBI OOBEKTUBHBIMUA SKOHOMUYECKUMU TTPEITIO-
CbUIKaMH, HO BO3HUKAIOIIMI B Pe3y/ibTaTe OpraHM3allMOHHO-TIPABOBOM JIESITEJIbHOCTU FOCY/1apCTBa,
CYILIECTBYET U MPOSIBJISETCS KaK IPaBOOTHOILIEHHE, TO €CTh KaK 00WeCmE8eHHOe OMHOULEHIUE NO AKKY-
MYASAYUUU OEHEHCHBIX CPEOCME U NPEOOCMABAEHUIO UX 8 PACNOPSNHCEHIUE XO30P2AH08 HA YCAOBUSX BO3-
BPAMHOCIIUL U 803ME30HOCHIU, KOMOPOe NPeOYCMOMPEHO, OP2AHUZ08AHO U YPEYAUPOBAHO HOPMAMU
npasa»* (kypcus moit. — C. C.).

36 Burpsiackuii B. B. Kateropun «kpemut» u «KpeAuTHbIE IPABOOTHOIIEHHUS» B TpaxkaaHcKoM mpase. C. 12.
37 Tam xe. C. 11.
38 Tam xe.

3% Booposa O. B. [TpaBoBbIe OCHOBEI FOCYIAPCTBEHHOIO PEry/IMPOBAHKS OAHKOBCKOTO KPeIMTOBAHMS: ABTOped. JWC. .. KaH.
1opug. Hayk. Capatos, 2000. C. 8.

40 XossiicTBenHOE npaso: Yue6nuk / ITox pen. B. B. JlanreBa. M.: FOpua. nmr., 1983. C. 338.
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§2. [lonsiTe KpeaUTHON AesSITEJIbHOCTH

[IpenocraBieHne AEHEKHBIX CPEACTB MO KPEAUTHOMY JIOTOBOPY OCYIIECTBISETCS B paMKax
KPEIUTHON AesATeNbHOCTU OaHKa. KpeauTHasi esiTebHOCTh, BBICTYMNAsl PA3HOBUIHOCTHIO OAaHKOB-
CKOMH IeSITeIbHOCTH, SIBJISIETCS TAKKE CTPYKTYPHBIM 2JIEMEHTOM TIOCTIE/IHEH, Yepe3 coepikaHue KOTo-
PO TOJIBKO ¥ BO3MOKHO YSICHUTB CYIIIHOCTh KPEIUTHOM AesATebHOCTH. HecMOTps Ha TO 4TO 3aKOHO-
JaTesib BBEJ M IHUPOKO MCIONB3YEeT TEPMUH «OaHKOBCKasl ICATEIbHOCTD», JIETaIbHOE OMpe/Ie/ieHUe
9TOro TEPMHUHA OTCYTCTBYeT. ECTECTBEHHO, UTO JUIsl pACKPBITUS KPEIUTHON JIESITETbHOCTH MOKHO
0OpaTUTHCS K COAEPKAHUIO POIOBOTO MOHSTHS M0 OTHOIIEHHUIO KaK K KPEIMTHOM, TaK M OAaHKOBCKOW
AeATeTbHOCTH, @ IMEHHO MPeIIPUHUMATENTLCKON eI TeNIbHOCTA. OIHAKO U B OTHOIIIEHUH TIOCTIeIHEH
3aKOHOZIATeNIb OTPAHUYMIICS TOJIBKO KaYeCTBEHHBIMH, 2 HE COIEepKaTebHBIMHA XapaKTePUCTUKAMM.
Crarbs 2 'K P® onpezenser, 4to «IpeJpuHIMATEIbCKOM SBJISIETCS CAMOCTOSITENIbHAS, OCYILIECTB-
JsieMasi Ha CBOW PUCK JIeATETIbHOCTh, HAIIPaBJIEHHAsI HA CUCTEMATUYeCKOe MOTyueHre MpUObLIA OT
TMOJIb30BAHUST MMYIIIECTBOM, TIPOAAXU TOBAPOB, BHIMOJIHEHUsI PabOT WM OKa3aHUsl YCIIYT JIMIIAMH,
3aperucTpUPOBAHHBIMU B 3TOM Ka4eCTBE B YCTAHOBJIIEHHOM 3aKOHOM IOpsijike». HeTpyaHo 3aMeTuTh,
YTO MpeIPUHUMATENbCKAS JEeSITEIBHOCTh PACKPHIBAETCS TIOCPEACTBOM MCIIOIB30BAHUS TOTO Ke Tep-
MUHA «JIeSITeIbHOCTh» C yKa3aHUEM Ha TO, UTO 3TO AEATETBHOCTb «CaMOCTOSITEIbHAST» , IESITEIbHOCTb,
«OCYIIECTBJIsIeMast Ha CBOW PUCK», IEATEJIBHOCTD, «HAITPaBJICHHAsI HA CUCTEMAaTHYECKOe MOTyuYeHHe
npuObL». CaM ke TEPMHUH «JIeSTEIbHOCTh» OCTaBJIEH 3aKOHOaTe/ieM Oe3 BHUMAaHHUSI.

MoxHo 3aKk10unTh, 4TO CT. 2 ['K P® onpenenser npusHaky npeanpuHIMAaTeIbCKON JesTeNb-
HOCTH, TIPH TPOSIBJIEHNH OJHOBPEMEHHO B COBOKYITHOCTH KOTOPBIX Mbl MOXKEM BECTH PEUb O TAKOBOIA.
CreroBaTesbHO, MOCPEACTBOM MPU3HAKOB MPEANPUHUMATEIbCKON JIEATETbHOCTH MOKHO BBISIBUTD
0COOEHHOCTH TIPAaBOBOTO pekrMa OAHKOBCKOW nesTebHOCTH*!. B 4acTHOCTH, MOKHO OMpe/Ie/nTh
TaKKe peKMMHBIE TPeOOBaHMSI, KaK TpeOOBaHUE rOCYAAPCTBEHHON PErMCTPAIN U JIMLIEH3UPOBAHUS,
TpeOoBaHuUe O 3arpeTe Ha 3aHsATHE MPOU3BOACTBEHHOM, TOPrOBOW U CTPAXOBOM JIESITETbHOCTBIO, Tpe-
O0BaHUE 3aKOHHOCTU OCYIIECTBJIEHUsI OaHKOBCKOM JiesiTeTbHOCTH. YUTO ke Kacaercsl onpeeseHus
cofepKaTeJIbHON YacTh KaTeropun «0aHKOBCKasl ESITEIbHOCTh», TO U3 CMBICIIA MOJIOKEHHUH CIIeIH-
JILHOrO OAHKOBCKOTO 3aKOHOAATEIbCTBA MOCIIEJHSSI PACKPBIBACTCS Uepe3 KaTeroprio «OaHKOBCKas
orneparusi». Tak, O. M. OJefiHUK TOBOPUT, YTO «O OAHKOBCKOM JIEATEIBHOCTU MOXET UATH peub B
TeX CIyJasix, KOrJa MMeeT MeCTO COBEpIleHre JT0O0ro BUa MepevrcIeHHbIX 3aKOHOIaTeneM OaH-
KOBCKHX OTepalfii Kak caMuM OAHKOM, TaK ¥ UHBIMU KPEIUTHBIMH OpraHu3anusiMm» 2. CopepiieHne
«JMo00ro BUIa», KaK HaM IMPeACTaBIsieTCs, MPeAIoiaraeT MHOTOKPaTHOCTh OCYIIIECTBIICHHSI Orepa-
I COOTHOCUMBIX C COfIEpPKaHUEM JTI000W U3 OAHKOBCKUX OMEpalyii, ykasaHHbIX B PenepanibHOM
3akoHe oT 2 nekadpst 1990 r. Ne 395-1 «O OGaHkax ¥ OAHKOBCKOM JeSATeTIbHOCTH»* (1aiee — 3aKoH
0 6aHKax 1 OGAHKOBCKOH AeATebHOCTH), OCHOBBIBASICH B MEPBYIO OUYepeIb Ha IPU3HAKE CUCTEMATHY-
HOCTH JIeSITeIbHOCTH.

CrnenoBarteibHO, MOXKHO YTBEPKAATh, UTO OAHKOBCKAS OesIMeAbHOCHb Npedcmasnsient coooll
cucmemy NOCMOSHHO OCYWLECMBASEMbIX OAHKOBCKUX ONEpayuil Haorexicauum cyosexmom (6ankom
UMY UHOUL KpeOumHoul opeanusayueit) Ha ocHosanuu auvenzuu banka Poccuu .

OTcyTCcTBHE 3aKOHOATEIEHOTO OIpe/iesieHr s OAHKOBCKOM JIeATETbHOCTH MPEAOCTABUIIO HEKO-
TOpYI0 CBOOOAY B MOHUMaHWU JAHHOTO TEPMHUHA, OOIIMMH YepTaMU KOTOPOH BBICTYMAIOT CJEIy-
foye: OGaHKOBCKas AEATeIbHOCTh BBICTYMAET PA3HOBUIHOCTBIO MPEANPUHIMATEIBCKON JIesITebHO-
CTH; OCYIIIECTBJIEHHE OaHKOBCKOMW JEsITeIbHOCTH MperonaraeT Hanuure auiensuu banka Poccun.

1 Tlox HPaBOBBIM PEKMMOM OAHKOBCKOH AESTENBHOCTH CIIElyeT MOHMMATh MOPSIOK OCYLIECTBJICHUS! TAKOHM IESTeTbHOCTH M
TIOCJIE/ICTBUS HECOOMIOICHHSI YCTAHOBJICHHBIX TTPABHUIL.
2 Oneiirk O. M. OCHOBbI GAHKOBCKOIO npasa: Kypc nexumii. M.: Opucts, 1997. C. 26.
3 C3 PD. 1996. Ne 6. 492.
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OnHAKO MOMBITKA HEKOTOPBIX YUEHBIX 0003HAYMTH IPAHUIIBI OAHKOBCKOM JESITEIbHOCTH IPUBOAST K
VCKQKEHHIO €€ TIPABOBOM CYITHOCTH.

Tak, K. T. TpodumoB omnpezensier OaHKOBCKYIO AESTETbHOCTbh KaK «OCHOBAaHHYIO Ha 3aKOHE
MO0 JMIEH3UH MPEIIPUHUMATEIIBCKYIO AeSTeTIbHOCTh KPEIUTHBIX OPraHU3alliil Ha phIHKE (PUHAH-
COBBIX U CBSI3aHHBIX C HUMH YCJIYT TIO BHITIOJIHEHUIO (DYHKIIHIA MOCPEAHNYECTBA B KPEAUTE, IIaTexax
u oOpameHun Kanutana»*. [IpencraBnsercs, 4To NpuBeIeHHas TPAKTOBKA UCCIIEAYyeMOro TepMHUHA
MMeeT psi/i HeIOCTATKOB.

Bo-niepBbIx, HENOHATHO, B KAKOM ClTy4yae KpeAUTHAsI OPraHU3allisl OCHOBBIBAET CBOIO JIesITEb-
HOCTb HE Ha JIMIIEH31H, a Ha 3akoHe. 1o xony cBoux paccyxaenuit K. T. TpopuMoB yTouHsET, 4TO
OaHKOBCKYIO JesITeJIbHOCTh, OCHOBAHHYIO Ha 3aKOHE, COBepIIaeT HenocpeactBeHHo bank Poccun®.
He Bo3paskasi o CyIiecTBy CKa3aHHOTO, YKakeM Ha OJHO HecooTBeTcTBUe: bank Poccuu cormnachHo
IENCTBYIOIIEMY 3aKOHOJATENIbCTBY HE SIBJISIETCS] KPEAUTHOWM OpPraHu3alyei, a mo3toMy He onagaeT
B CYOBEKTHBII COCTaB, YKa3aHHbBIN YYEHBIM B OIPE/ICICHUN.

Bo-BTOpBIX, yUeHBI 1O OIMpPEIEICHNI0 CMEIUBAET B PA3IMYHBIX TEPMHUHA, a UMEHHO Tep-
MUHBI «OaHKOBCKasl AEATEbHOCTh KPEAUTHON OpraHm3aliii» U «IpeAlpUHIMATEIbCKAS JesITelb-
HOCTh KPEAWUTHBIX OpPraHM3alluii HA phIHKE (DUHAHCOBBIX U CBSA3AHHBIX C HUMH YCIYI», OTJIMYHE
KOTOpBIX oTMeuaeT B panbHereM U cam K. T. Tpogumos: «I[loHsTHE «A€ATENIPHOCTD KPEJUTHOW
opraHu3zanuu» — Oojiee MUPOKOE, YeM MOHATHE «OaHKOBCKAsl ICATEIbHOCTh», BKJIIOUaIiee B ceOs
TaKKe U JeSITeIbHOCTh KPEIUTHON OpraHU3alliuy, He sSIBJISIOIeCs OaHKOBCKOM» 0.

B-Tperbux, yueHbIii TOBOPUT O HEKOEM MOCPETHUUYECTBE B KpeauTe, YTo, KaK HaM IMpeACTaB-
JIsieTcsi, TPOTUBOPEUHT MpHpojie mocieaHero. [locpenHiyecTBo B KpeauTe cO CTOPOHBI OaHKa Kak
TaKOBOE OTCYTCTBYET, NOCKOJIbKY MIMEHHO OaHK BBICTYIAET KPEAUTOPOM, CTOPOHOM, MPEIOCTABIISIO-
IIell JeHeKHbIEe CPEICTBA Ha YCJIOBHUSIX TUIATHOCTH, CPOUYHOCTH U BO3BPATHOCTH.

B-ueTBepThIX, BBI3BIBAET BO3PAKEHUE BOBMOKHOCTD UCTIONb30BAHMUS B OTHOM TEPMUHOJIOTYe-
CKOM psifly TaKMe TEPMUHBI, KaK, «KPEAUT», «IUIATEKU» U «0OpallleHrue KaluTana», pa3srpaHnYeHIe
KOTOPBIX MPECTABIISETCS HEBO3MOKHBIM IO TIPUYMHE UX HECOMOCTAaBUMOCTH. TepMHH «ILIaTeXu»,
BO3MOKHO, UCIIONIB3YETCs yUSHBIM B 3HAYEHUH TEPMHUHA «PACUEThI», YTO, ECTECTBEHHO, HE O/IHO U TO
xe. T'opaszno TpynHee ¢ onpeneseHueM CofepXKaHUs TePMUHA «0OpallleHre KanuTajia», OTHOCSIIe-
rocst B OOJIbIIIEH CTENeHN K SKOHOMHUYECKOU TEOPHH, UTO HE MO3BOJISIET €r0 COOTHECTH C TEPMUHAMMU
«KPEJIUT» U «ILJIaTeXU» C TOYKU 3PEeHHs IpaBa.

XoueTcst 00paTUTh BHUMAHHUE Ha TO, YTO TOJIBKO TOYHOCTD B UCTIONB30BAHUM TEPMHUHOB U MOHSI-
THIA TO3BOJIUT N30€3KaTh IMOJ0OHON BOJIBHOCTH CO CTOPOHBI YUEHBIX B OIIPE/IeNICHUH COAEPKaHM I pa-
BOBBIX SIBJICHUM.

BaHKOBCKasi AeATETBHOCTh COOTHOCUTCS TOJIBKO C OCYIIECTBIICHUEM OAaHKOBCKHMX OTEpaIvi, HO
HE UHBIX CIIEJIOK KPEJUTHON OpraHn3aliiy, MepedeHb KOTOPBIX MPUBOIUTCS B CT. 5 3aKOHa O OaHKax
1 OaHKOBCKOM AesATeNbHOCTH. Kpome Toro, HeoOXoaMMo y4ecTb, YTo OAaHKOBCKAsl IEATEJIbHOCTh He
MOXET PacKpbIBAThCSI UCKJIIOUUTEIHHO Yepe3 COBEpIIeHHE B COBOKYITHOCTU TpeX OAHKOBCKHX OIle-
paumii u. 2 c1. 1 3akoHa o0 6aHKax U GAaHKOBCKOM JESITEIbHOCTH, 2 IMEHHO: TIPUBJICUYCHUE BO BKJIA bl
JEHEKHBIX CPEACTB (PUBUYECKUX U IOPUANYECKUX JIHILI; pa3MellleHne YKa3aHHBIX CPE/ICTB OT CBOETO
MMEHU U 32 CBOM CYET Ha YCJIOBHSIX BO3BPATHOCTH, IJIATHOCTH, CPOYHOCTH; OTKPHITHE U BEJCHUE
OAaHKOBCKUX CYETOB (PU3NYECKUX M IOPUINYECKUX JTHIIY.

Hu onna u3 nuriensuii banka Poccun, BeiaBaeMbIX OaHKY Ha MPABO OCYIIECTBICHUS OAHKOB-
CKHX OMEepalyii, IO CBOEMY COICPKAHUIO0 HE OIPAHUYMBAETCS TONBKO TPeMsl YKa3aHHBIMH OTepariy-
samu. Tak, co3TaHHOMY ITyTeM yupexkJeHus: OaHKy MOXKET ObITh BblIaHA JIMIIEH3MS Ha OCYILECTBIIE-
Hue OAHKOBCKHX OTEPAINi CO CpeICTBAMHU B pyOIisx (6e3 mpaBa MpUBJICYSHHUS] BO BKJIA bl JEHEKHBIX

4 Tpogumos K. T. IIpo6rems npaBocniocodHocTH Oanka // XossiictBo u npaBo. 2005. Ne 4. C. 89.
45
Tam xe.

4 Tpogumos K. T. . Tlpo6nemsi npasocriocodHocTn danka. Ne 4. C. 90.
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cpenctB ¢pusndeckux juim)*’. JlaHHast TMIIeH3Usl BKIIIOYAeT, Kak TP NpUBeJeHHbIe OAHKOBCKHE OIe-
paluu, Tak U psijl APYTUX, B YACTHOCTH: OCYIIECTBJICHHE PACYETOB IO MOPYUYCHUIO IOPUAMYECKUX
JIMI, B TOM YHCIie OAaHKOB-KOPPECTIOH/IEHTOB, 1O MX OAHKOBCKMM CUETaM; MHKACCAIMIO JEHEKHBIX
CpeNCTB, BEKCEJIeH, MIaTeKHBIX U PACUETHBIX JOKYMEHTOB M KACCOBOE 00CTyKUBaHNE (PU3UIECKUX U
IOPUIMYECKHX JIUIT; BbIIa4y OAaHKOBCKHMX TapaHTHIA; OCYIIECTBICHHE TIEPEBOOB AEHEKHBIX CPE/ICTB
0 TIOPYYEHUI0 (PU3NYECKUX JIUI] Oe3 OTKPBITHSI OAHKOBCKHUX CUETOB (32 MCKJIIOYEHHEM IOYTOBBIX
MEPEBOJIOB).

Hcxo0st u3 UBN0MHCEHHO20 MONCHO Onpedenumsv KpeOUumHyio OesimeabHOCnb KAK CUCHeMYy
NOCMOSIHHO OCYW,ECMBASIEMbIX OAHKOBCKUX KPeOUMHbIX onepauuii ** (kpedummvix coenok) Haonedxca-
wum cyosexmom (OAHKOM UAU UHOL KPEOUMHOLU OpeaHuzauueli) Ha ocHoeamuu auyeHsuu banxa
Poccuu. Kpedummuasi OesimeabHOCMb OAHKA He SI6ASLeMCSl CAMOCMOSIMENbHOU OesimeAbHOCHbIO:
cyulecmayst 8 pamKax OAHKOBCKOU OesimenbHOCMU, 8 HepAa3PblEHOU C8513U ¢ OpYeuMU INeMEHMAMU
NOCAeOHell, OHA OMPAdXCAen MONbKO OOHY CHOPOHY OesimeNbHOCU OaHKd, 4 UMEHHO Pa3MeuleHue
KPeOUMHbIX pecypcod (OeHeHCHbIX cpedcme OaHKa).

B nepeune GaHKOBCKUX orepariuii cT. 5 3akoHa 0 OaHKaxX ¥ OAHKOBCKOU NesITeJIbHOCTH COMIEp-
JKUTCS TOJIbKO OIHA OTEpaIyisi, COMOCTABUMAs C pa3MelleHUeM JEeHEKHBIX CpelcTB. Peub uaer o
noan. 2 4. 1 cT. 5, B KOTOPOM IpeaycMOTpeHa OaHKOBCKast orepanusi Mo pa3MeIleHUIo MPUBJIeYeH-
HBIX JICHEXHBIX CPEICTB (PU3MUYECKUX U IOPUIUYECKHX JIMII OT CBOEr0 UMEHH U 3a CBOM cyeT. B aToii
CBSI3M BO3HMKAET PsJl BOPOCOB, OTBETHI Ha KOTOPBIE TIO3BOJIAT YTOUHUTD COAEPKaHUE KPEeAUTHOU
AeATeTbHOCTU OaHKa: BO-TIEPBbIX, KAK COOTHOCUTCS CoiepkKaHne OAHKOBCKOM oOrepaliy oM. 2 9.
1 cT. 5 ¢ conepxanreM MogoOHOM ke OaHKOBCKOU oneparuu 4. 2 cT. 1 3akoHa 0 OaHKax ¥ 0aHKOBCKOM
AeATeTbHOCTU; BO-BTOPBIX, OTHOCUTCS JIU K OAHKOBCKOM OIepaliii pa3MelieHre IeHEKHBIX CPE/ICTB
(bUBMYECKUX U IOPUINYECKUX JIUI], HAXOSAIIMXCS Ha OAHKOBCKMX CYETaX B pAMKaxX OCYIIECTBIICHUS
OTepalii OTKPHITUS U Be[IeHUsI OAHKOBCKUX CUYETOB (PU3UYECKUX M IOPUANYECKUX JIUIL; B-TPETHUX,
OTHOCHTCSI JTU K OAHKOBCKOM OIepariiy pa3MmenieHne COOCTBEHHBIX CPEJICTB OaHKa.

1. JleranbHoe onpeeieHre MOHATHs «0aHK» COIEPKUT TPU OAHKOBCKHUE OTepaIliu, COBEpILIe-
HHE B COBOKYITHOCTU KOTOPBIX OTBEIEHO 3aKOHOZATENIEM K MCKJIIOUYUTETbHON KOMIIETeHIIUHM OaHKa.
W3 3tix Tpex OAaHKOBCKHMX oreparmid 4. 2 cT. 1 3akoHa 0 OGaHKax W OAaHKOBCKOW JESITEIbHOCTH
TOJIBKO OJJHA, @ UMEHHO OTKPBITHE U BeJIeHUe OAHKOBCKMX CYETOB (PM3MUECKUX U IOPUAMYECKUX JIUII,
JOCJIOBHO BOCITpou3BelieHa B moAmn. 3 4. 1 cr. 5 31oro ke 3akoHa. YuuTeiBasi TOT (akT, 4ToO CT.
5 3akoHa 0 0aHKax ¥ OAHKOBCKOH JESATEJbHOCTH OINpeessieT NCUepIbIBAIOIINI NepeueHb OaHKOB-
CKHX OIlepalvii, BbI3bIBaeT 03a00UEHHOCTh 3aKOHOATEIbHAsI BOJIBHOCTD B ONpEIe/IeHUN TeKCTOBKU
ABYX APYTUX ornepanuii cT. 1 ¢ OJHOUMEHHBIMH OTIEPAIMsIMU CT. 5 HA3BAaHHOTO 3aKOHA: €CJIM Ha3Ba-
HHE OIepalyy MO MPHUBJIEYCHUIO JEHEXHBIX CPEACTB BO BKJIAJBI 4. 2 CT. 1 KOpoue OAHOMMEHHOTO
Ha3BaHus noamn. 1 4. 1 cr. 5, To hopMyIMpOBKa Onepatuy 1Mo pa3MeIieHnIo MPUBICYEHHBIX JeHEK-
HBIX CPE/ICTB 4. 2 CT. | yTOYHEeHa Mo CpaBHEHUIO ¢ TIOIOOHOM ke (hOpMYIMPOBKOM OAHKOBCKOH Orle-
pauyu moamn. 2 4. 1 cr. 5. He BbI3BbIBaET COMHEHHs, YTO UMEHHO CT. 5 OIpefeNsieT ColepKaHue
OaHKOBCKHX OMEpaIyii, a 3HAYUT, CJIeTYeT TOBOPUTH O OAHKOBCKOMH OIEepaIiyy Mo pa3MeNeHHIO pH-
BJICYEHHBIX CPEJICTB OT CBOETO UMEHHU M 32 CBOW CYET. YCJOBHS K€ IUIATHOCTH, CPOYHOCTU M BO3-
BPAaTHOCTH 4. 2 CT. | J1aHHOrO 3aKOHA COOTBETCTBYIOT OOIIEMY CMBICTY KPEIUTHOW IEeSTEIbHOCTH
Kak JesTeIbHOCTH, HAIPABJICHHON Ha U3BJIeYeHUe TPUOBLIH.

1821 uHcTpykimu LB P® ot 14 gusaps 2004 r. Ne 109-U «O nopsake npunstus bankom Poccun penienust o rocygap-

CTBEHHOU PETHCTPAIMU KPEOUTHBIX OPraHU3allii U BhIIaue JIMIICH3WI Ha OCYIIeCTBIIeHne OaHKOBCKUX oreparuii» // BectHuk Banka
Poccun. 2004. Ne 15.

48 B IOpI/I)II/I‘leCKOﬁ JIMTEPATYPE KPEAUTHBIE OIEPpAllUU OTHOCAT K aKTUBHBIM OIl€paliisaM, T. €. TEM, B KOTOPbIX OaHK BBICTYIIA€T
B Ka4Y€CTBE KpEeAUTOpa. l_[pI/I 9TOM IEPEYEHb aKTUBHbBIX OAHKOBCKHUX Ol'[epaLIPIﬁ, KakK IpaBuJIo, Ipepjiara€Tcs mupe HErocpeACTBEHHO
TEPMHHA «OaHKOBCKast oriepanua» U BKIIIOYACT TaKXKE T€ OlE€paliii, KOTOPbIE MOI'YyT COBEPIIATHCA U APYTUMH Cy6'beKTaMI/I mnpasa, T.
€. HC Tpe6yIOU.II/Ie JIMIEH3MU Ha UX COBEPIIEHUE.
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2. BO3MOXHOCTb UCTIOIb30BAHUS JEHEKHBIX CPEICTB (PU3MUYECKUX U IOPUANIECKHUX JIHII, HAXO-
ASIUXCS HA UX OAaHKOBCKUX CYETaX, B TOM YHCIIe U [UIsSl TIPEAOCTaBIeHHUSI OAaHKOBCKUX KPEIUTOB,
noaTBepkaaercs 1. 2 ct. 845 'K P®, cornmacHo KoTopoMy «OaHK MOXET HUCIIOb30BATh UMEIOIIHECS
Ha cueTe IeHeKHbIE CPEACTBA, TAPAHTUPYS MPABO KJIMEHTa OECTIPETIATCTBEHHO PACHIOPSIKATHCS STUMH
cpenctBamu», 1. 1 c1. 852 'K P®: «Ecnu nHOe He perycMOTPEeHO TOrOBOPOM OaHKOBCKOT'O CUETa,
3a M0JIb30BAHMUE JICHEKHBIMU CPEICTBAMH, HAXOIAIIMMUCS Ha CUeTe KJIMEeHTa, OaHK yIIauMBaeT Mpo-
LEHTBI, CyMMa KOTOPBIX 3aUMC/ISIETCS] Ha CYET». YUUTBIBAS, YTO CYOBEKTOM MCIIONB30BAHUSI JICHEK-
HBIX CPEJCTB, HAXOASIIMXCS Ha cueTax (PU3MUECKUX M IOPUIMYECKUX JIUII, BBICTYNaeT OaHK, MOXKHO
MIPEATIONOKUTH, YTO U MIOJOOHAS OTlepaliysi IO UCTIONb30BAHUIO IEHEKHBIX CPEJICTB OTHOCUTCS K OaH-
KOBCKMM orlepaiysiM. B repeune 6aHKOBCKMX orepanuii ¢T. 5 3akoHa 0 OaHKax U OaHKOBCKOM Jesi-
TEJIbHOCTH, KOTOPBIN SIBJISIETCS] UCUEPIBIBAIOIINAM, TaKasi oriepanust OTcyTcTByeT. O3Havaer Jim 310,
YTO MOAOOHYIO Orepaluio (MCIOIb30BaHKE AEHEKHBIX CPEICTB, HAXOIAIIMXCS Ha CUeTax IopHaye-
CKMX ¥ (PU3UYECKHUX JIMIT) MOTYT OCYIIECTBIISTh M APYTUe CyOBEKThl XO3SICTBEHHOTO 000poTa?

[pex e yem UCIonb30BaTh TAKKE JEHEKHBIE CPEICTBA, UX HEOOXOAMMO TOYIHUTh, YTO MOKET
OBITH 0OECIIEUeHO TOJIBKO 3aKTI0UEHHEM JJ0roBopa OaHKOBCKOT'O cYeTa, B KOTOPOM CO CTOPOHBI 00CITY-
JKHUBAIOIIETO CUYET MOKET BBICTYIATh OAHK, a TAKKe IO MPAMOMY YKa3aHuio I1. 4 cT. 845 'K P® neban-
KOBCKHE Kpe/IMTHbIe Opranu3anuu. Hukakux Apyrux cyobeKToB 3aKOHOIATelh He onpenenser. Bve-
CTe C TeM JCHEKHbIE CPEJICTBA, MOCTYMAIOIINE Ha cYeTa (PU3MUECKUX 1 IOPUINIECKHX JIUII, HE CIIe/IyeT
UCTIONB30BAaTh B 3HAYEHUH «ITPUBJICYEHHBIX IEHEXKHBIX CPEACTB» MOAT. 2 4. 1 cT. 5 3akoHa 0 GaHKax
1 OaHKOBCKOM AesATenbHOCTH. [IpecTaBiisercs, 4To BO3MOKHOCTb MCIOMb30BAaHUS TIOCTYMAIONINX Ha
OaHKOBCKHME CueTa JIeHEKHBIX CPEACTB, B TOM UKCIIE U B KAUeCTBE KPEAUTHBIX PeCcypcoB, odecre-
yrBaeTcsl OAHKOBCKOM orepariuet mofamn. 3 4. 1 ¢T. 5 u BXOIUT B cofepkaHue TepMuHa «BeaeHue 1!
OAHKOBCKMX CYeTOB (DPU3MUECKUX U IOPUIMYECKUX Jinil». He monanas B conmepkaHue OAaHKOBCKOM
orepalyy 1o pa3MeIeHIO IPUBJICUSHHBIX ICHEXHBIX CPEJICTB, UCTIONb30BAHUE ICHEXKHBIX CPE/ICTB,
HAXOAIIMXCS Ha OAHKOBCKUX CYETaX, BKJIIOYAETCS B COAEpKaHUE KPEIUTHOM JIeATebHOCTH, KOTO-
PYyIO BIpaBe COBepIIaTh M HEOAHKOBCKME KPEAWTHbIE OPraHM3alliy. YUYHUTHIBAs MPABOBOU PEKUM
JEHEKHBIX CPENCTB, HAXOIAIIMXCS Ha OAHKOBCKHMX CUETaX, 3aUMCIIsIeMBbIX Ha OCHOBAHMHM JIOTOBOPA
OaHKOBCKOT'O CYeTa, & UMEHHO BO3MOKHOCTh MX UCIOJIB30BAHUS OAHKOM C TIEJIbIO MOTyUeHHUs TIPH-
OBbLITH, BbI3BIBAET BO3pakeHUE 3aKOHOaTeNbHast (hopmynupoBka 1. 1 cr. 852 T'K P®, mo3Bonsiomas
IO COMJIAIIIEHUIO CTOPOH MCKJTIOUUTh 00S3aHHOCTh OaHKa YIJIAYMBaTh MPOLIEHTHI 38 TAKOE UCTIONB30-
BaHMe.

3. Obparasi BHUMaHME Ha COOCTBEHHbBIE CPEICTBA OaHKa, 3aKOHOIATEITh HE ONpeeseT PekuM
MX MCHOJIb30BaHMS B paMKax KOHKPETHOW OAHKOBCKOH OMEparvy, a 3HAYMT, OTCYTCTBYET MPSIMOe
yKa3aHhe O BO3MOXHOCTH MX pasMelleHHs. DTO MOXKHO TOJKOBaTh JIBOSIKO: JIMOO 3aKOHOJATENh
BOOOIIE MCKJII0UaeT COOCTBEHHbBIe cpeicTBa OaHKa M3 (PMHAHCOBOrO 00OpOTa, JIMOO oreparys 1Mo
Pa3MeIeHnIo COOCTBEHHBIX CPEeCTB OaHKA OTHOCHUTCS K TIEPEYHIO «PYTUX CAETOK KPeIUTHON Opra-
Huzaum» (4. 3 1 4 cr. 5 3akoHa 0 6aHKax M OAHKOBCKOU AeSITeTbHOCTH ), KOTOPBIE OH BITPaBe COBEP-
IIaTh B COOTBETCTBUU C 3aKOHOATENLCTBOM Poccuiickoin denepaiiiu, B TOM YHCIe HapsiAy C ApY-
T'MMH CyOBEKTaMH TpaBa.

JlesiTeNnbHOCTh KOMMEPUYECKUX OaHKOB OCYIIECTBIISIETCS 32 CUET He TOJBKO IMPUBJICYEHHBIX
JEHEKHBIX CPEJICTB, HO M COOCTBEHHBIX. K MOCTIeAHNM OTHOCAT YCTaBHBIN KanuTal KpeIuTHON Opra-
HU3al1K, SMUCCUOHHBII J10X0[ KPEIUTHOI OpraHu3auuu, (bOHIbl KPeIUTHON OpraHu3aluu, MpH-
ObLTb TEKYIIIEro Tof1a, MPUObLIb IPEAIIECTBYIONIMX JIET U HEKOTophle apyrue®. BenmnunHa coocTBeH-
HBIX CPE/ICTB OaHKa HAXOOWUT PETYJIATUBHOE 3HAYEHUE B YCTAHOBJIICHUH HOPMATHBA JOCTATOYHOCTH
COOCTBEHHBIX CPEJICTB (KanmuTajna) OaHka, KOTOPBIM OKa3bIBaeT pelailiee 3HaYeHUe B peryImpoBa-
HUM (OrpaHMYEHUH) PUCKA HECOCTOSTENLHOCTH OaHKa, ONpeAensieT TpeOOBaHUsl TI0 MUHUMATbHOM

¥ Cwm. nonpoduee: ITonoxenne LIB PO or 10 despans 2003 r. Ne 215-IT «O meronvike onpeneieHns COOCTBEHHBIX CPEICTB
(KanMTana) KpeaUTHBIX opraHusaiuii» // Becthuk banka Poccrn. 2003. Ne 15.
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BeJIMYMHE COOCTBEHHBIX CPEICTB (KaruTasia) OaHKa, HEOOXOMUMBIX Il TOKPBITUSI KPEAUTHBIX PUC-
koB>’. CoOcTBeHHbIE cpejicTBa OaHKa (MMYIIIECTBO KPEAUTHON OpraHU3aIiy) TIOMUMO BCETO MPOYEro
BBICTYMAIOT OJHUM W3 MCTOYHUKOB YBEJIMUEHUs YCTABHOTO KanWTajla KPEIUTHOW OpraHu3anuu’’.
EcrtecTBeHHO, UTO 3a CUeT COOCTBEHHBIX CPEJCTB 0OECIIEUNBACTCS JESITEIBHOCTD HE TOJIBKO KPEAUT-
HBIX opranu3anuii. OCHOBHAs YaCTh XO3SIMCTBYIOIMX CYOBEKTOB CTPOUT CBOIO IESITEILHOCTD B O0JTb-
IIefl CTEeNEeH! 3a CYeT COOCTBEHHBIX CPEJCTB, KOTOphIE BIIPABE UCIOIb30BaTh UX B TOM YHUCTIE U B
Ka4yecTBe 3aeMHBIX CPEJCTB, BBICTYIAas B Ka4eCTBE 3aMMOJABIIEB. B ueM ke coCTOMT OCOOEHHOCTh
MIPABOBOTO PeKMUMa COOCTBEHHBIX CPEACTB OaHKa?

Bynyun coOCTBEeHHBIMH CpeJicTBaMU OaHKa, OHM, KaKk M NIPUBJICUCHHBIEC JIEHEKHBIE CPE/ICTBA,
MOT'YT OBITh WCIIOJIb30BaHbl (pPa3MEIEeHbl) TONBKO CIOCcO0aMH, MPEeryCMOTPEHHBIMU OaHKOBCKUM
3aKOHOJATENILCTBOM, 4TO Ipearnonaraer Hanuuue juneH3un banka Poccun. Pexum onepauuii no
Pa3MeIeHUIO KPEAUTHBIX PeCypcoB OaHKa He MpeanoiaraeT pa3induii B 3aBUCMOCTH OT ICTOYHUKA
dbopmupoBanus nocneqHux. CoOCTBEHHBIE TEHEKHbIE CpecTBA OaHKA, aHAJIOTUIHO MTPUBJICYCHHBIM
cpenctBaM OaHKa, pa3MeNIaloTcs Ha IJIaTHOW, CPOYHOM M BO3BpaTHOM ocHOBe. I1pu 3TOM 3aK0OHOIA-
TEJIbHBIN MOAXO/] K pa3MeIIEHHIO IPUBJICYSHHBIX IEHEKHBIX CPEICTB OT CBOETO MMEHH U 33 CBOU CUET
TIO3BOJISIET ONPE/INTUTD UX KaK COOCTBEHHBIE CPE/ICTBA OaHKa, 0OpEMEHEHHBIE 00513aTEIbCTBEHHBIMU
MpaBaMH, BHITEKAIOIIMMHU U3 IOTOBOpa OAHKOBCKOTO BKJIAJA.

[Tpu nepenaye IeHEKHBIX CPEICTB OAaHKY HA OCHOBAHUM JIOTOBOpA OAHKOBCKOTO BKJIaja Iep-
BbIE TEPSIOT MHAWBUIyaJIbHBIE MTPU3HAKY, BKIIIOYAIOTCS B OOIIYI0 Maccy AEHer — POIOBBHIX BEIeH,
KOTOpbIE B MOCJIEACTBIN WHIUBUIYAJIM3UPYSCh TIO pa3Mepam (CyMMe) TIPeIoCTaBIsIeMbIX KPEIUTOB
nepeJaloTcsl KOHKPETHBIM 3aeMIrKaM. [IpaBoBasi mprposa BKJIQJAHOW OMEpaliy OINpeAesieT, YTo
B KOHEYHOM CueTe BO3BpaTy MOIIEKAT He KOHKPETHbIE KYMIOphl (MOHETHI), MIepeJaHHble BKJIaIuu-
KOM M3HAYaJIbHO, a Ipyrue JeHbI'M COOTHOCUMBIE C CYMMOM paHHEe BHECEHHBIX C yUeTOM HAUMCIICH-
HBIX TPOLIEHTOB. B CBOI0 ouepep, KpeanTHAs CaesIKa 110 repeiade IeHeKHBIX CPeCTB B COOCTBEH-
HOCTb 32€MIIMKA TOJIBKO U MOKET COCTOSITHCSI, €CJTH MPEJOCTABIISIONINN IEHEXKHBIE CPEACTBA CYOBEKT
(0aHK) TakXke SBJISUICSA UX COOCTBEHHUKOM.

[pencraBnsieTcss OMMOOYHBIM MPEATIONOKEHNE, YTO BKJIAAUYMK, TMepeaaBas JeHbI'M OaHKy U
OCTaBasiCh IIPU 3TOM MX COOCTBEHHUKOM, HajessieT OaHK MMPaBOMOUYMEM pPACTIOPSIKEHUsI, IEHCTBY-
IOIIEr0 B MHTEpecax BKJIATUMKa. HecocToATebHOCTh TaKOM MO3MIIMKU BHIPAXKaeTcsl B MEPBYIO Oue-
peab B TOM, YTO MOAOOHBIE OTHOIIEHHS IOJKHBI OTIOCPEI0BATHCS, CKOPEE BCETO, 3aKJII0UYEHUEM JIOTO-
BOpa JIOBEPUTENILHOTO YIIPABJIEHUsI JEHEKHBIMU CPEICTBAMHU, a HE JIOTOBOPOM OaHKOBCKOTO BKJIaAa
1 OaHK B MOIOOHOW CHTYalluM MPH 3aKJIIOYSHUH KPEAUTHOW CIEJKH J0JKEH CTABUTh OTMETKY THIIA
«J1.Y.» («10BEpUTEJIbHBIN YIPABJISIONIANA») U YUUTHIBATh, UTO, HaripuMmep, VIBaHOBY mpeaocTaBIisi-
eTCsl KpeIUT 3a cUeT oiHoro 1iesioro Bkiaaa [lerposa u 1/3 Bkiana Cugoposa.

Kpome Toro, He Hajgo 3a0bIBaTh, YTO CrelMaIbHOe OAHKOBCKOE 3aKOHOIATEIHCTBO OTHOCUTCS
KaK K MPHUBJICYCHHBIM JICHEXKHBIM CpPEJICTBAM, TaK M HEMOCPEICTBEHHO COOCTBEHHBIM [ICHEKHBIM
cpencTBaM OaHKa MPU X UCIIONb30BaHUHM (pa3MelleH! ) Kak JeHeXKHBIX cpeAcTB OaHka’2. OTimune
MIPABOBOTO peXkKUMa COOCTBEHHBIX JEHEKHBIX CPEJICTB OaHKa OT COOCTBEHHO-TPUBJICYECHHBIX JICHEXK-
HBIX CPe/ICTB OaHKa MOKHO MIPOCTIEAUTD TOJBKO Yepe3 YCTAHOBJIEHHE 00s13aTeIbHbIX 9KOHOMUUYECKUX
HOpPMATMBOB B paMKax OcCyIlecTBieHrs: bankom Poccumn Hag3opHO#M (pyHKIMM, BBIXOJSAIIEH 3 Ipe-
JeJbl YaCTHOIIPABOBBIX aCMIEKTOB OAHKOBCKOTO KPEIUTA.

021 utcrpykimu 1B P® ot 16 suBaps 2004 r. Ne 110-U (pea. ot 18 ¢eBpans 2005 r.) «O6 obs3aTebHBIX HOPMaTHBaX
6aHkoB» // BectHuk Banka Poccuu. 2004. Ne 11.

o177 uHcTpykimu LB P® ot 14 suBaps 2004 r. Ne 109-N «O nopsiake npunsatusi bankom Poccun penienust o rocygap-

CTBEHHOU PETHCTPAIMU KPEOUTHBIX OPraHU3alluil U BhIIaue JIMICH3WI Ha OCYIIeCTBIIeHne OaHKOBCKUX oreparuii» // BectHuk Banka
Poccun. 2004. Ne 15.

2 Cm, Harp.: nonoxenue LIb P® or 31 asrycra 1998 r. Ne 54-I1 (pen. or 27 uronsg 2001 r.) «O nopsake npegocTaBieHus
(pa3MellieHus1) KpeAUTHBIMU OPraHU3aLMAMU JAEHEKHbIX CPEZICTB U X BO3Bpata (roramenus )» // Bectuuk banka Poccuu. 1998. Ne 70
—71.
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BaxHO 3amMeTHTh, UTO HE3aBHCHMMO OT OCHOBAHHUS Iepelaul NEHEKHbIX CPEACTB OaHKy, a
MMEHHO JIOTOBOpa OAaHKOBCKOT'O CY€Ta WJIM JIOTOBOpa OAHKOBCKOTO BKJIAJIA, IS LieJield GaHKOBCKOTO
KpEeIUTa OHU BBICTYIAIOT COOCTBEHHBIMH JIEHEKHBIMH cpefcTBamMu OaHka. [TosTomy TpyaHO corna-
CUTBCSI C MHEHHEM, UTO JICHEKHbIE CPE/ICTBA Ha CUETe «B JIDOOM CTydae HUKOTIa He MOTYT CUMTAThCS
cOOCTBEeHHBIMU cpeficTBaMu OaHka»>?. Tak, O. M. OneliHUK MojaraeT, 4Tto «JICHbIW Ha Cuere...
SIBJISIIOTCSI OOBEKTOM IpaBa COOCTBEHHOCTH KJIMEHTA KaK BEIl, Orpe/esieHHbIe POJOBBIMU ITPU3HA-
KaMH, HO BBIIEJIEHHBIE TI0 KOJIMYECTBEHHOMY IOKa3aTeso, 3apMKCUPOBAHHOMY IyTEM 3allHCH T10
cuyeTam»>*,

HetpynHo 3aMeTnTb, YTO yUEHBIN BCE-TAKH ONEPUPYET HEKUMH KOJIMYECTBEHHBIMU XapaKTepu-
CTUKAMH, YTO, €CTECTBEHHO, HE O3HAYaeT MIOMEIIIeHNEe B ONpeIeNICHHYIO sTuelKy (TIONKY, ceiid) KOH-
KPETHOTO KOJIMYECTBA JIeHeT. AKLIEHT JIeaeTcsl Ha (PpUKCalMy KOJMMYeCTBEHHOTO MOKa3aTessl ImyTeM
3anuck 1o cueram. [Ipencrapisiercsi, 4TO B JAaHHOM Cliydae pedyb MIET 00 OIpeAeleHHOW CymMMme
JEHEKHBIX CPEICTB, a, CIIENOBATENILHO, JIOTUYHO OBUIO ObI IPEIIONOXUTh, YTO KIIMEHT 00J1ajaeT mpa-
BOM COOCTBEHHOCTH HE Ha JIHbI'M, a Ha TIPaBO TPeOOBAHUS, YTO COOTBETCTBYET 00s13aTeIbCTBEHHOM
MPUPOJE OTHOIIIEHUH 10 JOTOBOPY Kak OAaHKOBCKOTO cYeTa, Tak M OAHKOBCKOTO BKJIAJA.

Ecnu xe B anamuzupyemoil Touke 3penust O. M. OneiiHUK onepupyeT MpaBoOBOW apryMeHTa-
[IUeH, TO B COBPEMEHHO! I0PUAMYECKON JTUTEpaType HAXOMUT MECTO 0OOCHOBAaHHME MIPABOBOM IPH-
POIBI JEHEKHBIX CPENCTB, MPEAOCTABISIEMBbIX B KPEIUT, HE UMEIoIIee HMUEero OOIIero He TOJbKO C
YaCTHONPABOBBIMHU aCIeKTaMK OaHKOBCKOTO KpeuTa, HO U TIPaBOM BOOOIIIE.

Tak, K. T. TpoumMOB yTBepKHaeT, UTO «CPEACTBA, MPEIOCTaBIsseMble OaHKaMHU B KPEIHT,
B OOJIBIIMHCTBE ClIy4yaeB He MPHHAAIEKAT UM Ha MpaBe COOCTBEHHOCTU» . B 0OOCHOBaHuWe naH-
HOT'O YMO3AKJIIOYEHHS! YUSHBIN CMOT JIMIIb IPUBECTH CJACAYIOIIUI CIOBECHBIN KanamOyp, JIUIICHHBIH
KaKOW-JIMO0 MPaBOBOM «HAUYMHKM»: «KoMMepueckue 6aHKU co3/1al0T AeHbIu. Beigava kpeaura npu-
BOJMT K TOSIBJICHUIO OMEPAIIOHHBIX CYETOB, MPEAHA3HAYEHHBIX IS TUIATEKEH, T.€. MOPOKAAIOTCS
CpencTBa IUiaTeka U pacTeT JIeHexHas Macca. Vicxo/s U3 1enu KpeauTa HOBble JeHbI'M OyIyT pacxo-
J0BaThcs U pabOTaTh, MPOKJIAbIBASI CBOW MYTh B 9KOHOMHKE KaK MOCTYIUICHUS B APYTUe SKOHOMHU-
YecKre eUHUIIBI M, BOBMOXKHO, B Ipyrue (Wid Te ke) OaHKU KaK pe3epBbl AJ1s1 00pa30BaHMs HOBBIX
KPEIUTOB U T.J. Pe3ynbraTtom sIBjsieTcs: OOIIEN3BECTHBIN MPOIEeCC JeTIO3UTHON IKCIaHCUH (PacIIu-
peHMe U POCT IEMO3UTOB) WU MYJIBTUILIMKATOP JAeno3uTa». M3noxenHoe nossomwio K. T. Tpodu-
MOBY TaKXe OMpeesnTh sl OaHKa UCTOYHUKH MPEJOCTABICHUSI KPEAUTA: BO-TIEPBbIX, ICHEKHBIC
CpencTBa KJIMEHTOB, TI0 OTHOIIEHWIO K KOTOPbIM OaHK BBICTYIA€T B KAUECTBE areHTa M BBITIOJIHSET
TEM caMbIM (DYHKIIMIO TIepepacrpeneieHus JeHeT B SKOHOMUKE; BO-BTOPbIX, HOBBIE JIEHbI'H, TIOSIBUB-
IIMecsi B pe3yJIbTaTe MYJIbTUIUIMKATOPA JEMO3UTa; B TPEThUX, COOCTBEHHBIE CpeICTBa*. 3ameTum,
YTO C MO3MIIMH MTPaBa MPUBEAECHHBIN BHIBOJ YUEHOTO JIMIIIEH KaKOro-JIM00 CMBICTA.

banx evicmynaem cobcmeeHHUKOM 8cex OEHEHCHbIX CPeOCm8, HAXOOSIMUXCS HA CUemax (ousu-
ueckux u ropuouueckux auy. OTCYTCTBUE ke OAHKOBCKOM Omepariy, COOTHOCUMOU TOJIBKO C pas-
MEIEHUeM COOCTBEHHBIX CPEJCTB, HEOOXOAUMO COIOCTAaBIIATh C CYIIHOCThIO OaHKa KaK TOProBIIa
«4YY)KMUMU» JEHbraMM U PACIIMPUTESIBHBIM TOJIKOBAaHUEM MOJIOkKeHHUs moan. 2 4. 1 cr. 5 3akoHa o
OaHKax 1 OAHKOBCKOM JIesITeIbHOCTH. Pa3MelieHne mpyBiieueHHbIX AEHEKHBIX CPEJICTB HE O3HAYAET
pa3MelneHre COOCTBEHHBIX CPEICTB (PM3MUECKUX M IOpUAMYEcKUX Jinil. VIcKakeHHOe MOHMMAaHue
OaHKOBCKOU omeparu moAmn. 2 4. 1 cr. 5 3akoHa o OaHkax ¥ OAHKOBCKOW JESATeIbHOCTH MOXET
MIPOM30MTH U3-3a TIOIMEHBI MOHATHI. PazmMenienuio noasexkar He MpoCTo MPHUBJICYSHHbBIE ICHEKHBIE
CpencTBa, a AeHEekKHble CpecTBa (PU3UUECKUX M IOPUIUYECKUX JIUI], TPUBJICYEHHbIE BO KJIABI, T. €.

33 Oneitruk O. M. Vias. cou. C. 266.
34 Tam xe. C. 265—266.

3 Tpodrmos K. T. [IpaBoBoe perymipoBaHre 6aHKOBCKOTO KpeauTa 1 Crioco0oB ero odecrieuenus // 3akoH 1 paso. 2005. Ne 4.

C. 60.
5 Tpocdumos K. T. ITpaBoBoe perypoBaHue 6aHKOBCKOTO KpeauTa v criocodoB ero odecrieyenus // 3akoH u npaso. 2005. Ne 4.

C. 60.
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niepefaHHble 0AaHKY Ha OCHOBAHWHM JIOTOBOpa OAaHKOBCKOTO BKJIAJIA, a CJIEJOBATENIBHO, Mepele/ e
B €ro COOCTBEHHOCTh. VICTIONB30BaHUE ke BBIPAXKEHHS «OT CBOSTO MMEHU U 32 CBOM CYeT» IOIL.
2 4. 1 cr. 5 3akoHa 0 OaHKaX M OAHKOBCKOU JIEATEILHOCTH OIpeesisieT PexXuM JICHCTBYIM, eIlle pa3
TMIOJITBEPIKAAIOIINX, UYTO TOIBKO COOCTBEHHBIMHU JIEHEKHBIMU CPEICTBAMH MOKHO PACTIOPSIKATHCS «OT
CBOEro MMEHH U 3a CBOH cyeT». OTHOIIEHNE 3aKOHOATeNsl K JaHHOMY BbIPAXKEHUIO MOKHO IpOCIIe-
auth Ha nipumepe cT. 971, 990 u 1005 I'K P®, conepxanux jerajbHble ONpeieieHusl 10roBopa
MOpYYeHHsI, KOMUCCUH U areHTUPOBAHUSI COOTBETCTBEHHO. B JoroBope nopy4eHusi moBepeHHblIi Aeii-
CTBYET OT UMEHU JIOBEPUTEISl, B JOTOBOPE KOMUCCUU KOMHMCCHOHEP AEUCTBYET OT CBOErO MMEHH, a
areHTCKUH I0TOBOP MPEJOCTaBIISIET BOSMOKHOCTh KOHCTPYHUPOBAHM S ICHCTBUI areHTa Kak OT CBOETO
MMEHH, TaK ¥ OT UMeHH npuHimnaia. OObeMHSET ke BCe YKa3aHHbIe JOTOBOPHI TO, UTO JIEHCTBUS
BCEIJIa COBEPIIAIOTCS 3a CUET AOBEPUTENS B JOIOBOPE MOPYUYEHMs, 3a CUET KOMUTEHTA B JOrOBOpPE
KOMMCCHH, 32 CYET NMPUHLMIANIA B areHTCKoM Jorosope. CrenoBaresibHO, MOKHO yTBEPk/AaTh, UTO
COBEpIIaTh JACHCTBUS OT CBOETO MMEHM U 32 CBOM CUET MOKHO TOJIBKO B OTHOIIEHUH COOCTBEHHOTO
MMYUIECTBA U CBOMX UHTEpecax. MMeHHO no3smomy MONCHO 3aKAOUUMb, U0 PA3MEULEHUIO nooae-
JHcam OeHedcHvle Cpedcmaa, npuHaonexcauie 6aHKy Ha OCHOBAHUSIX, NPEOYCMOMPEHHBIX KAK 00ule-
2PAdHCOAHCKUM, MAK U CNEUUANbHBIM OAHKOBCKUM 3AKOHOOAMENbCHBOM .

WTak, Bo3Bpamiasich K TepMUHY «KpeIUTHAs JEeSITEIbHOCTb>», MOXHO BBIJIEIUTH €€ CJeIyoIIue
CYIIIHOCTHBIE MPU3HAKM: 1) KpeAnuTHAs JesITEeIbHOCTh — PA3HOBUIHOCTh OAHKOBCKOH JIESITEIbHOCTH,
BBICTYMAIOUIAs €€ COCTABJISIOIUM JIEMEHTOM; 2) KpeIUTHas JeATeIbHOCTh — AESTEbHOCTD, Mpe-
CTaBJISIIONIAs] COOOM CUCTEMY MOCTOSIHHO OCYIIECTBIISIEMBbIX KPEIUTHBIX Orlepanvil (KpeIuTHBIX Cle-
JI0K); 3) KpeauTHasi JesITeIbHOCTh — JEesITeIbHOCTh, CBSI3aHHAS C Pa3MeIlleHre JEHEKHBIX CPE/ICTB
OaHKa (He3aBUCHMO OT UCTOYHMKA UX (DOPMUPOBAHUSI) OT CBOETO UMEHHM U 32 CBOU CUeT; 4) KpeauT-
Hasl JesITeNIbHOCTb, BBICTYIAsl Pa3HOBUIHOCTHIO OAHKOBCKOM, OCYIIECTBIISETCS] HA/IIEKAIIUM CyOb-
eKToM (OAaHKOM MJTM MHOW KPEeJUTHOHN OpraHu3aiyieil) Ha OCHOBaHWM JviieH3nu banka Poccun.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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IIpumeuyanus

1.

Bonpoc o cymHoctd Kpeauta HIMPOKO JUCKYTHUPOBAJICS B OTEUECTBEHHONM SKOHOMMYECKOU
ymuteparype enie B Hadasle XX B. CMm., Haripumep: 3ak A. C. OCHOBHbIe Hauajla TEOPUU KPeauTa u
KpeauTHo# koomnepauuu. Ilerporpan: Mszpatensckuii koonepatuBHbii coio3 «Koonepanusa», 1919;
Kanenenen6aym 3. C. Hekotopsie mpo0OieMsl TEOPUU KPEJUTA: K BOIIPOCY O CYIITHOCTH OAHKOBCKOTO
nero3uta. M., 1926; Pyounmreiin §1. Opranuzarmss u (OpMbl KpaTKOCpPOYHOTO Kpeauta. M.:
locpunuznar, 1936.

2.

Hexkotopeie yueHble roBOpAT 0 KpeauTe Kak o ABrkeHuu. Tak, I'. A. [IIBapi roBopuit 0 Kpeaure Kak
O TUTAHOBOM JIBWXKEHUU CCYAHOTO (hOH/Ia TOCYJAPCTBA, KOTOPBIN UCTIONb3YeTCs JITIsl YAOBJIETBOPEHUS
HYXJ HapogHoro xossictBa (cM. [leHexnoe oopamienve u kpeaut CCCP. M.: ®unancel, 1966.
C. 198). M. A. Tleccens omnpenensin, uyto kpeaut B CCCP HaxoguT MaTteprajbHOE BOILIOIICHUE B
IJIAaHOMEPHOM JBMKEHUU ccyaHoro ¢oHma odmectBa (cM.: [leccens M. A. BiusiHue kpeaura Ha
SKOHOMHYECKYIO 3((PEKTUBHOCTh MPOMBIIIIJIEHHOTO TPOU3BOACTBA: ABTOped. JHC. ... JI-pa IKOH.
Hayk. M., 1967. C. 3). // OnpeneneHHblil UHTEPEC BbI3bIBAET TOT (PAKT, UYTO yKa3aHHBIC BBIIIE
OIpe/ieNieHrst KpeuTa yrnoTpeOIsiioTcsl JaHHBIMA aBTOPaMH Hapsily C ONpelesieHueM KpeauTa Kak
9KOHOMHYECKOTO OTHOIIeHHs. IMEHHO Kak 9KOHOMUYECKOE OTHOIIECHHUE OIpeAeNsieTCss KPeauT U
B HEKOTOPBIX COBPEMEHHBIX SKOHOMUYECKMX UCTOUYHUKax. Cwm., Hamp.: JleHsru, Kpeaurt, OaHKH:
Vuebnuk / Iog pen. O. U. JlaBpymmna. M.: @unanch u ctatiuctuka, 1998. C. 146; Cemeniora O. I'.
Henbru, kpenut, Oanku B P®: YuebHnoe nocodue. M.: Konryp, 1998. C. 97.; dmmnonbckuit M. M. O
TpakToBKax Kpeauta // [lensru u kpeaut. 1999. Ne 4. C. 31.

3.

I'ypeuu U. C. HoBoe B mpaBooTHOIIEHUsIX OaHKa c xo3zopranamu // IlpaBoBemenue. 1975.
Ne 2. C. 83. // B cBoe Bpemsi B. ®. Ky3pbMUH BbICKa3bIBaJl TOUKY 3pEHMS, COIVIACHO KOTOPOW
OAaHKOBCKHMI KPEIUT «I10 CBOEW MPUPOJE SBJISAETCS SKOHOMHKO-TIPaBOBOM Kateropueil» (ITpaBoBoe
peryaupoBanve OaHKOBCKoro kpeauta // CoBeTckoe rocyaapctBo u mpaBo. 1974. Ne 2. C. 63).
[NonoGHBIN MOAXO HAXOIUT OTpakeHre U B padoTax coBpeMeHHBIX yueHHbIX. Tak, C. A. MyparoBa
u B. I'. TonplieB ykasblBalOT, YTO «KPEAUT — SKOHOMHUYECKOE SIBJIEHUE, CIyXkKalllee OCHOBOM sl
orpeieNieHrst IOHATHS KPeOUTHBIX MTPaBOOTHOIIEH!I» (K BOompocy 0 MOHATHM CAENKH B KPEAUTHOU
chepe // IlpaBoeenenue. 2002. Ne 5 (244). C. 141). // C paHHBIMM TOAXOAAMHU ONpeIeSICHUS
CYIIIHOCTH KpeauTa TPYIHO cornacutbcs. He orpuuias B LieJIOM BIMSIHME SKOHOMMKM Ha IIPaBo, U
Ha000pOT, MPECTABIAETCS OIMIMOOYHBIM BOOOIIE BECTH Peub O CYIIECTBOBAHUU KAKUX-TTMOO ETUHBIX
9KOHOMMKO-TIPABOBBIX KaTErOPUiA MIIA UCKJIIOUUTEIbHO SKOHOMUYECKUX KATErOpHil.

4.

Tak, O. M. OneiiHuK mipeJiaraeT MOHUMATh OAHKOBCKYIO AESITETbHOCTb B Y3KOM M IIUPOKOM CMBICTIE.
[Tpuuem 0 GaHKOBCKOM JesITeIbHOCTH B y3KOM CMBICJIE CJIOBA, TIO MHEHHUIO YUEHOT 0, CJIe/TyeT TOBOPUTD
TOrja, KOrjaa [yl COBEpPIIEHUSI ONpeesieHHONM COBOKYNMHOCTH oriepatuid (K HuM O. M. OneitHuk
OTHOCHUT Tpu OAaHKOBCKHE omepanuu — 4. 2 ¢T. 1 3akoHa 0 0aHKax U OAHKOBCKOW JEsTETbHOCTH)

HEoOXOIMMO cO3/1aTh 0aHK Kak crieruaibHoe opuandeckoe Jumo. Cum.: Oneitnuk O. M. Vka3s. cod.
C. 25.

5.

[IpencrapnseTcs, 9TO TEPMUH «BeJIeHUE» I oneparnuu moam. 3 4. 1 cr. 5 3akoHa o OaHKax u
63HKOBCKOI>'I OEeATEJIBHOCTU OXBATbIBACT BCE IICI;'ICTBI/IH 6aHKa, COBECpHIACMBIX B OTHOIIEHWU JEHEKHBIX
CpE€ACTB, HaxOOANIUXCA Ha 6&HKOBCKI/IX CY€Tax, 3a HUCKIIOYCHHUEM TCEX, COBEPIICHHUE KOTOPLIX

25



C. K. Conomun. «baHKOBCKHIA KPEAUT: MPOOIEMBI TEOPUH U TTPAKTUKI»

MpeIyCMaTpUBAETCsI MHBIMHA OaHKOBCKMMHU OTIEPAIAsIMU, B YACTHOCTH OAaHKOBCKOM Oreparyiei mol.
4 4. 1 cr. 5 3akoHa 0 6GaHKaxX ¥ OAaHKOBCKOM AEATESIBHOCTHU: «OCYIIECTBIIEHHE PACUETOB 10 MOPYYEHUIO
(bU3MYEeCKUX U IOPUIUYECKUX JIUI], B TOM YHCle OaHKOB-KOPPECIIOHAEHTOB, MO MX OaHKOBCKUM
cyeTam».
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