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B. B. I'py3neB. «I'paxmaHcko-mpaBoBasi 3aIiTa UMYIIECTBEHHBIX HHTEpecoB JuaHOCTH. Kanra 1. O6mume nonoxkeHus»

Biaaauciaas Bukroposu4 I'py3aeB
I'paxxjaHcKo-nmnpaBoBas 3aIUTa
HMYII€CTBEHHbIX HHTEPECOB JUIHOCTH.
Kuura 1. O0mue moJokeHus

IIpeaucaosue

Cy1mecTBOBaHUE COLyMa HEPEAIbHO Oe3 sSIBJICHUI HapyIIeH! s WM yTPO3bl HAPYIIEHHs CyOb-
eKTUBHBIX IIPaB U OXPaHSEMbIX 3aKOHOM MHTEPECOB JIMYHOCTU. 3aJa4a LUBUIMCTUYECKON HAyKH —
Ha OCHOBE TEOPETUYECKHX UCCIIEOBAHMIA pa3padoTaTh 3(p(EeKTUBHBIN U HA/ISKHBI MEXaHU3M T'Pak-
JAHCKO-TIPAaBOBOIO PEryJMpoBaHUs OOIIECTBEHHBIX OTHOLIEHWM, MPEJJIOKUB 3aKOHOJATENIO MyTH
JaJIbHEUIIIero COBEpIIEHCTBOBAHUS I0PUANYECKMX HOPM, HAllpaBJEHHbIX Ha MPEAOTBpAILEHUE WK
yCTpaHeHHe HeOIaronpHsATHBIX MOCIIEACTBIIA YIIOMSIHYTHIX sIBJIeHUH. [lapaienbHO JoMKHa ofiBep-
raTbCsl THIATEIbHOMY aHAJIM3Y MPAKTUKA MPUMEHEHHUS COOTBETCTBYIOIIMX HOPM.

[uBuarcTryeckas Teopusl 3allUThl B MOCIEJHUE J1BA IECATUICTUS pa3BUBAETCS CTPEMUTEb-
HBIMU TeMIamu. biamus3urcs cMeHa ee mapagurmbl. 9ToMy BO MHOTOM CHOCOOCTBYET M yBEJIMUYEHUE
KOJIMYECTBA UMYIIECTBEHHBIX CIIOPOB Ha (DOHE MPOUCXOJAIIMX B CTPaHE SKOHOMUYECKUX Ipeodpa-
30BaHUM, a TaKXKe aKTUBHOE UCIIOIb30BAHUE MTPEICTABUTEISIMU Pa3/IMYHBIX HAYUYHBIX [IKOJI CPABHU-
TEJIbHO-IIPABOBOIO MHCTPYMEHTApH L.

CkazaHHOE CBUETEIbCTBYET O HECOMHEHHOM HayYHOM aKTyaJIlbHOCTH U IPAKTUYECKOHN 3Hauu-
MOCTH IPOBOJMMBIX B paccMaTtpuBaeMoi cepe uccieoBanuil. He siBisieTcs MCKITIOUEHUEM U HACTO-
Amas padora, TeMa KOTOpO# NMPOIUKTOBAHA CIIELYIOUIMMU OCHOBHBIMH COOOPAXEHUIMHU.

Bo-niepBbix, npobaemMarika 3alluThl IPaB U OXPaHSAEMBbIX 3aKOHOM MHTEPECOB YeJIOBEUECKOM
WM TIPOU3BOAHON JIMYHOCTU OTHOCHUTCS K YMCITy HamOosee M3YYeHHBIX oOnacTell COBpeMEHHON
IOPUCTIPYICHIIMM — i TOCBAIIEHO OrPOMHOE KOJMYECTBO HAyUHBIX TPYAOB Kak OOIIeTeopeThde-
CKOTO, TaK M OTPacjeBOro YPOBHs, BKJIIOUas MPOLECCyalIbHYIO IUTepaTypy. BmecTe ¢ TeM BbIcOKas
IUIOOTBOPHOCTh TBOPYECKOM JEATENIBHOCTH MOPOXKAAET MOTPEOHOCTh B TILATEJILHON CHCTEMAaTh3a-
LIMM HAKOIUIEHHBIX 3HAHWI, MPOLIECC KOTOPOW CEpbe3HO TOPMO3UTCS OTCYTCTBHUEM UETKOW JAemap-
Kalluy MeXy COOCTBEHHO I'pakJaHCKO-TIPAaBOBBIMH MCCIIEOBAHUSIMHU, C OJHOW CTOPOHBI, U HAyd-
HBIMU U3BICKAHUSIMUM MHOW TEMaTHUECKOM HAaIlpaBJIEeHHOCTH — ¢ Apyroi. Kak ciezacTsue, omrymaercs
HEXBaTKa CMeNMaJbHOTO MaTepuaia, pa3padoTaHHOTO ¢ oOecriedeHreM y100CTBa ero BOCIIPUSATHS U
UCIIO/Ib30BAHUSA B IPABOTBOPYECKON MM IIPABOI PUMEHUTENILHON 1ATEIbHOCTH.

Bo-BTOpBIX, 3aMETHOE BIIMSIHUE Ha COCTOSTHUE LIMBUJIMCTUYECKOW MBICIIH B UCClIElyeMoii 00J1a-
CTH OKa3alu MyOJIMYHO-IPABOBBIE OTPACIU IOPUIMYECKON HAYKU — YrOJIOBHOE U aIMUHUCTPATHUB-
HOE IPaBo, TPakJAaHCKUI U apOUTpaxHbIi poriecc. OHAKO, Kak MOKa3blBaeT MPAKTUKA PaBOIPU-
MEHEeHHUs], MIPeACTaBIeHUs], C(OOPMUPOBAaHHbIE HA ITyOJINYHO-IIPAaBOBOM (PyHIAMEHTE, HE TMO3BOJISIOT
peliaTh MHOTME BOIIPOCH YaCTHOIIPABOBOTO XapakTepa. Peub uier o Takux JAaBHO UCHOJIB3YEMbIX B
UBUJIMCTUIECKOM OOMXOJIE KOHCTPYKIIMSIX, KaK «TPaXJaHCKOE MPAaBOHAPYIICHUE», «COCTaB IPakK-
JAHCKOTO MPaBOHAPYLIEHU», «3allUTa IPaXJAHCKUX MPaB», «IPAXkIAAHCKO-IIPABOBAsi OTBETCTBEH-
HOCTb» U T. I. CJIOKMBIIIYIOCS] CUTYAIMIO PEasTbHO M3MEHHTB, €CIIN N30aBUTh METOIOIOTHIO HCCIIE/IO-
BaHUSI OT UYXKbIX IMBUJIMCTHKE MOIX0n0B. Hen30e:xHo oOpasylommuecs py 3TOM HayYHbIe TIPOOEITbI
HEeoOX0/IMMO BOCIIOJHUTD a/IEKBATHBIMU MTPEAMETY I'PakAaHCKOTO IpaBa 3HAHUSAMMU.

C ydeToM OTMEYEHHOro B padoTe IpejiaraeTcsi KOHUETIHS TPakIaHCKO-TIPABOBO 3aIlUThI
KaK JeSTeJIbHOCTH UCKJIIOUMTENILHO HOCUTEJIsl HApYIIEHHOT'O MJIM OCIIOPEHHOIo MHTepeca (peann3o-
BaHHOT'O WJIM HEPEAIN30BAHHOIO B CyObEKTMBHOM ITPABE) I10 OCYILLIECTBIIEHUIO ITPUHAJIEKALIETO EMY
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K€ OXPAHUTEJILHOTO MTPABOMOYMS WJIM OXPAaHUTENILHOTO MpaBa. COOTBETCTBEHHO B MEPBYIO OUYEPE/Ib
TMO/IBEPTHYTHI J€TAIbHOMY aHAJIM3Y I0PUINYECKU 3HAYMMBbIE ACTIEKThl UMEHHO JIaHHOH AESITeIbHOCTU
— ee MPEINOChIIKN, 0OBbEKTHI, YYACTHUKH, COJEPKAHHE.

Bmecre ¢ Tem CTpyKTypa MCCIeoBaHHS OTBEYAET COOTHOIIEHHIO OOINEro U OCOOEHHOTO B
IPaXJAHCKO-IIPABOBOM PEryJMpoBaHuU. V3ydyeHue B HacToslIed KHUre (peHOMeHa 3allluThl Kak
TaKOBOTO JUAJIEKTUYECKH JIONIOJIHEHO B KHUTE BTOPOI aHAIM30M €ro OTJEJbHBIX CTOPOH, & UMEHHO
OXPAHMTEJIbHBIX IPAaBOMOYMII B COCTABE HAPYUIEHHOT'O MJIM OCIIOPEHHOIO PEryJsITUBHOIO IpaBa U
OXPaHUTENBHBIX MpaB. Takxke crienuaibHO OyAyT OCBEIIeHb TPUHIIMITHATLHbIE MOMEHTHI I0PUCANK-
IIMOHHOW (DOPMBI 3aIIUTHI CYOBEKTUBHBIX IIPAB KAK OCHOBHOTO MeXaHU3Ma 00ecieueHu sl HHTEPECOB
JIMYHOCTH.

B opOuty BHUMaHMsI BOBJIEUEHBI U BOIPOCH! OOIIETEOPETUYECKOTO 3HAUEHUsI (O CTPYKType
CYOBEKTUBHOTO TPaBa, MOHATHU OXPaHSEMOro 3aKOHOM MHTepeca, MPaBOCyObEeKTHOCTH, CTPOSHUU
I0pPUIMYECKOI HOPMBI, TOJIKOBAaHUU NIPaBa, KJIaCCU(PUKAIMU IOPUINIECKUX (PAKTOB).

UYro KacaeTcsi HOrpaHMYHBIX PACCMOTPEHHON TeMATHUKE MyOIMYHO-ITPABOBBIX MPOOJIEM, TO OHU
3aTPOHYTHI TOJIBKO B TOW Mepe, B KAKOHM 3TO CIIOCOOCTBYET PACKPHITUIO TEMBbI paOOTHI.

Takum 06pa3oM, U3ydeHue IpakAaHCKO-TIPAaBOBOM 3aIUTH UMEeT JIs IMTUCTUYECKON HAyKU
Kak (pyHIaMeHTaJIbHOE, TaK M MPUKJIAJHOE 3HAUCHUE, OTHOBPEMEHHO 00O0TaIas HOBBIMU 3HAHUSMU
IOPUJIMYECKYIO MBIC/Ib B 1IEJIOM.
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1. OFBEKTBI T'PAKIAHCKO-IIPABOBOM 3AIIUTHI

1.1. Cy0beKTHBHOE IIPABO

Hacrosimee uccienoBanue 1iesiecooOpa3HO HavaTh C OCBEHICHUS MPOOIEMbl CyObEeKTUBHOTO
npaBa, pereHrue KOTopou OyleT CriocoOCTBOBATh ONMpe/IeIeHHI0 MeCTa TaK Ha3bIBAEMOTO «IIpaBa Ha
3alUTYy» B CUCTEMeE opuandeckux siBjieHnil. Kpome toro, kak cieayer us cr. 11 I'K P®, cr. 2 TTIK
P® u cr. 2 ATIK P®, cyObekTHBHOE TTPaBO SIBJISIETCS OCHOBHBIM OOBEKTOM camoii 3anmThl. Cieno-
BaTeJIbHO, TTpo0sieMa CyObEKTUBHOTO TpaBa 0e3 MpeyBeIMUeHUs — METOJOJIOTMYECKUI KoY K TIpa-
BUJIbHOMY MTOHUMAHUIO (peHOMEHA TPaskIaHCKO-TIPABOBOU 3alIUTHI.

B ropuanueckoli Hayke BbICKa3aHBbI JIBa OCHOBHBIX B3IJIsIIa HA CYIITHOCTh CYObEKTUBHOTO ITpaBa:
COIVIACHO MePBOMY CyObEKTUBHOE MPABO BHICTYMAET MEPOW BO3ZMOXKHOTO MOBEAEHUs YIIPABOMOYEH-
HOTO JIAIA', B CUJIy BTOPOTO CYOBEKTHBHOE MPABO — 3TO BO3MOKHOCTh OBITh MPUYMHON JNEHCTBUIA
0OSI3aHHOT'O JIMIIA WJTH BO3MOKHOCTD JISCTBUI YIIPAaBOMOYEHHOTO JIUIIa, BOSHUKAIOIIAS BCIICICTBIE
oOecrieyeHus1 ONPe/ICNICHHOTO MOBE/ICHUsT 00sS3aHHBIX JIHII >,

VkasbiBast Ha KOPHH 3QJI0KEHHOW B CyObEKTHMBHOM IPaBe BO3MOKHOCTH TOBE/ICHUsI YIPaBO-
MOYEHHOTO JIMIa, BTOPOM MOJXO/ BIIOJHE MOXET ObITh MPU3HAH THOCEOJIOTMYECKUM MPOOIKEHHEM
niepBoro. CkazaHHOE JIaeT TIOBOJI JIJIs1 OObEJMHEHU ST 00OOUX TTOXOOB C 1IeJTbI0 0OOCHOBAaHMSI KOMOU-
HUPOBAHHOW KOHIETIIIMHU CYOBEeKTUBHOTO Mpasa. [IpeaBaputesisHO HEOOXOOMMO c/ieaTh Caeayomye
MPUHIUIHATbHBIE OTOBOPKH.

Bo-1iepBbix, He TUILIEHO pa3yMHBIX OCHOBAHUH CYKIEHUE O TOM, UTO ONpeieieHre CyObeKTHB-
HOT'O IPaBa «4epe3 MOHATUE B03MOHMCHOCHI HECKOJIBKO UCKAKAeT UICTUHHOE TIOJIOKeHUe Belllel, noo
TOJIaBJIsTIONIEee OOJBINMMHCTBO CYOBEKTUBHBIX ITPAB HE UCUEPIIBIBAIOTCS 803MONCHOCHIbIO (€OUHCINBEH-
HOIi BOBMOXHOCTBIO), & TPECTABIISIOT COO0M UX COBOKYNHOCHb W cucmemy»>. OIHAKO orpenerie-
HHUe CYObEKTUBHOTO IpaBa 4epe3 MOHATHE BO3MOKHOCTH BIIOJIHE JOIYCTUMO, €CJIM B Ka4eCTBe ee
3JIEMEHTOB (OTAEJbHBIX MPABOMOUMI) paccMaTpuBaTh OoJiee MeNKNe BO3MOKHOCTH — CYOBO3MOMHC-
Hocmu. C 3TOHN MO3UIMU CJIOBOCOYETAHUSI «BO3MOKHOCTb YIIPABOMOYEHHOTO JIUIa» U «Mepa BO3-
MOXKHOT'O TTOBE/ICHHSI YIIPABOMOUEHHOT'O JIMIIA» PABHBIM 00Pa30M MPUTOIHBI 111 JIe(OUHUITUM CYOb-
€KTUBHOTO IpaBa.

Bo-BTOpBIX, CYyOBEKTUBHOE MPABO MPEICTABIISIET COOOH BO3MOKHOCTh 1n06edeHust (Mepy BO3-
MOKHOTO 108e0eHUsl), & IMEHHO COBEpIIeHUs JEeWCTBUI JIMOO BO3/IEPkKaHUSI OT COBEpIICHUs Aei-
crBuil. Tak, oOnagatenb aGCOMIOTHOTO MpaBa MOKET HE COBEpIaTh KaKUX-TMOO AEHCTBUN B OTHO-
IIeHMA OOBEKTa CBOETO TpaBa, YTO HM B KOEW Mepe He OTpaxkaercsli Ha XapaKTepe MacCHBHOIO
TIOBEJICHUsI OOSI3aHHBIX JIMII — OHKM BCEra OOsI3aHbl BO3IEPKUBATBCS OT BCAKUX HapyIIEHUH a0co-
JIOTHOTO MpaBa. B cBoio ouepenb, OTHOCUTENbHOE TIPABO MPEAOCTaBIISIET KPEAUTOPY BO3ZMOKHOCTD
noBezieHus1 B (popMe MpUCBOeHHUsI (0OpaIlieHsl B CBOIO MOJb3Y) pe3y/bTaTa AEUCTBUN, WM aKTHUB-
HOT'O MOBEIeHU s, IOJKHUKA. BakHO yUUTBIBATD, UTO pedb UJET O 3aKOHHOCHU OCHO8AHUS (mumyne)
NpUceoeHu st KpeTuTOpOM AOCTaBIEHHOTO JIOJKHUKOM O1ara (B TOM 4YKCIIe EPeAaHHOro MMYIIecTBa,
BBITIOJTHEHHOHN pabOoThl, OKA3aHHOW YCITYTH).

'Cwm., Harp.: Toncroii }0.K. K Teopun nmpasoortsomenus. — JI., 1959. — C. 45, 46; Kpacapunko O.A. ['paxxaaHcKoe TPaBOOTHO-
LIeHHe — lopuanYecKast (popma o01IeCTBEHHOro oTHoLIeHus: ¢0. Hayd. Tp. CIOW. — Boin. 39. — CeepmiioBek, 1975. — C. 17; u ap.

2 Cm., Hanp.: Marasunep S1.M. O6mmast Teoprst MpaBa Ha OCHOBE COBETCKOTO 3aKOHOJATENIbCTBA // I30paHHBIe TPy/IbI 1O 00Imen
teopun npasa. — CII6., 2006. — C. 169; Nodde O.C. [IpaBooTHOIIEHHE ITO COBETCKOMY I'pakJaHCKOMY TpaBy // I30paHHBIe TPyABI:
B4 1. -T.1. - CII6., 2003. - C. 87, 88, 90 u mp.

3 ['pakaaHCKOe TPaBO: aKTyaJbHbIE MPOOIEMBI TEOPUM M IPAKTHKH / mioxt oo, pex. B.A. Benosa. — M., 2008. — C. 230 (aBTOpbI

ouepka — A.B. Babaes u B.A. Benos).
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B rpaxaaHcko-1paBoBOI JOKTPUHE MPU3HAETCS CYIIECTBOBAHUE 00S3aTENILCTB C OTPUIIATEb-
HBIM COIEp/KaHUEM, B KOTOPBIX 00S3aHHOCTh JIOJDKHUKA MCUEPIIBIBACTCS HEOOXOAMMOCTHIO BO3IEP-
’kaHus oT JercTtBus (non facere)*.

[Mpupona o0s3aTeNbCTBA KaK OTHOCHUTEIBLHOTO TMPABOOTHOIICHUsI TPEANoNaraeT HaJIuvue y
JOJDKHUKA OOS3aHHOCTH, CIIOCOOHOM K MPUHYIUTEbHOW peanm3anuu. [IpudyeM B ciydae oOHapy-
JKUBIIEHCS HEBO3MOKHOCTH UCIIOIHEHUsI 0OS3aHHOCTH B HAType M0 0OCTOATENbCTBAM, 32 KOTOPBIE
JOJDKHUK OTBEYAET, BO BCAKOM CJIy4ae JOJKHA COXPAHSTHCS BOZMOKHOCTb B3bICKAHUS JEHEKHOTO
SKBUBAJICHTA HETIEPEIaHHOTO KpeAUuTOpy Onara.

[NonyxneHre kK coOmoneHnIo 0OSI3aHHOCTU non facere MBICIMMO B CHTYyalluM (PU3NYECKOTO
OrpaHUYEHH S JIMYHOW CBOOOIBI, YTO B YCJIOBHSX MPABOBOTO TOCYIAPCTBA JIOMYCTUMO TOJIBKO B CITy-
yasix U B MOPSJAKE, YCTAHOBJIEHHBIX 3aKOHOM. Kpome Toro, coBepleHHO HepealbHa CTOMMOCTHAs
OLICHKA CYJJOM HapyIIeH!sI OTPULIATEIbHON O0SI3aHHOCTH C 11EJIbI0 B3ICKAHUS C JOJIKHHUKA JEHEKHOTO
9KBHMBAJICHTa HEUCTIOJIHEHHOTO. B ciyyae ke, Koraa Takasi olieHKa IPOU3BOIUTCS CAMUMMU 3alHTEpe-
COBaHHBIMHM JIMIIAaMH (Oe3pa3IMyHO, 10 UM MOC/Ie COBEPIICHHS] «3aIpeIieHHOrO» IeUCTBUs), pedb
MOXET MTH TOJBKO O JIOTOBOPHOM 00SI3aTeNIbCTBE, B COIEPKAHNE KOTOPOTO BXOAUT MOJIOKUTEbHAS
00sI3aHHOCTD JTOJDKHUKA TepeaTh AEHEKHYI0 CYMMY KpeauTopy. IHBIMU clTOBaMH, OTBICKATh J0OCTa-
TOYHBIE OCHOBAHUS [UIsl CYIIECTBOBAHUS TPk JAHCKO-TIPABOBBIX 00S3aTeIbCTB, HE MpeaycMaTprBa-
IOIIUX AaKTHBHOTO MOBE/ICHUSI JOJKHUKA, HE ylaeTcs®.

B-Tperbux, ucmonbp30BaHUe BO3MOXHOCTH, TIPEIOCTABISIEMON CYOBEKTUBHBIM TPaBoOM, o0ec-
MIEYNBACTCS JOJDKHBIM MOBEICHUEM OOSI3aHHBIX JIUI] — BCEX TPEThUX JIUI] (111 aOCOMIOTHOTO MpaBa)
MO0 KOHKPETHBIX JIUII (JJ1s1 OTHOCUTEJIBHOTO TpaBa). JlaHHOe 0OCTOSITEILCTBO IEMOHCTPUPYET CaMy
NpUpOay CyOBEKTHBHOTO MpaBa, BXOMASIIETO Hapsay C KOPPECIOHAMPYIOIIEH eMy OOsS3aHHOCTHIO
(KOppeCOHUPYIOIIMMH €My 0OSI3aHHOCTSIMHU) B COJIEpKaHue ONpeIeIeHHOTO MPaBOOTHOIIEHH S 6.

ITo muenmio M.A. I'ypBruya, HEOTHEMIIEMBIM CBOWCTBOM BCSIKOTO CYOBEKTHBHOTO T'paXJaH-
CKOTO TpaBa SIBJSETCS] CIIOCOOHOCTh K OCYIIECTBICHUIO B IPUHYIUTEILHOM TMOPSIJIKE, TIPHYEM JIaH-
HOE CBOWCTBO (M B 9TOM 3aKJII0YAETCS] €r0 OCOOEHHOCTD) MPOSIBIISIETCS TOJIBKO MIPU OTpe/eIeHHbIX
00CTOATENbCTBAX, MOCIIE HACTYTUICHHUS] KOTOPBIX MIPaBO, paHee MMeBIlee HeHANPSKEHHBIN (HEMCKO-
BOI1) XapakTep, «BO BCEM CBOEM COIePKaHUU IPUOOpeTaeT HAITPSKEHHBIN XapaKTep BeJIeHU I, UCTION-
HEHHOTO MPUHYAUTEIBHOU CUJIBL. .. CO3PEBAET, CTAHOBUTCS TOJHBIM K HEMEJIEHHOMY OCYIIIECTBJIe-
HUI0», IPUXOIUT B COCTOSTHUE «OOEBOM TOTOBHOCTH» .

‘om, Harip.: ArapkoB M.M. O653aTelTbCTBO 10 COBETCKOMY I'paXkJaHCKOMY TipaBy // VI30paHHbIe TPy/Ib TIO TPaXkIaHCKOMY TIpaBy:
B2T1.—T.1. —M., 2002. — C. 204; Poccwmiickoe rpaxaaHckoe mnpaso: yueOHuk: B 2 T. — T. I / otB. pen. E.A. Cyxanos. — M., 2010. —
C. 40, 41. V3BeCTHBIM MOBOJOM [Tl TAKOT'O MOJXO/IA CETOHS CIYKUT HOpMA, 3akperuieHHast B 1. 1 ¢1. 307 'K Pd.

5 CpenaHHbIii BBIBOJ PACIIPOCTPAHSCTCA M HA CIOKHOE NPABOOTHOLICHHE, BKJIOUAIONIEE HECKONBKO B3AUMOCBSI3AHHBIX TIPAB I
00s13aHHOCTEH (00513aTENIbCTBO B LIMPOKOM CMBICIIE), U HA IIPOCTYIO I0PUIMYECKYIO CBSI3b, IPE/ICTABICHHYIO €JMHCTBEHHBIM IIPABOM C
MPOTUBOCTOSIIIEN €My MOJIOKHUTEIbHON 003aHHOCTBIO (00513aTEIbCTBO B Y3KOM CMbIC/IE) (O IMPOKOM M y3KOM 3HAUEHHUSIX MOHSATHS
obs3atenbcTBa cM.: HoBocenosa JILA. Craenkul ycTynku npasa (TpeGoBaHust) B KoMMepUeckoi paktuke. Pakrtopunr. — M., 2004. —
C. 22-24; Capbam C.B. VcnonHeHre JOroBopHoro odsizarenscrsa. — M., 2005. — C. 21).

6 CrefyeT MOgUEpKHYTh, YTO aOCOMIOTHOMY IPaBy MPOTUBOCTOAT UMEHHO OOSI3aHHOCTH BCEX TPETHHX JIMI], a HE OfIHA «BCEOO-
mas» 06s3aHHOCTD, Kak ee npefcTassul .M. ['eHkuH, mogBeprast KpUTHKE KOHIEMIMIO aOCOMOTHBIX MpaBooTHOmeHnH (I'eHkuH
J.M. IIpaso codctBerHocTr B CCCP. — M., 1961. — C. 38), 11 He 00s13aHHOCT! HEOIPEeeIeHHOro Kpyra JIMII, KaK 3a4acTyi0 HETOUYHO
BBICKA3bIBAIOTCS] IUBIJINCTHI (CM., Hamp.: Poccuiickoe rpaxpanckoe npaBo: yqeOHuk: B 2 T. — T. I / otB. pen. E.A. CyxaHos. — M.,
2010. — C. 122).Bo-niepBbIX, CUTYaIHIO, B KOTOPOI He 3HAIOIIME APYT APYyTa JHIa COeAUHEHB! OTHOM 00s3aHHOCTBIO, TPYAHO MpecTa-
BUTH Jake TMHOTeTHYeckr. Bo-BTOpHIX, HapyIIeHne o0Imeit 00sI3aHHOCTH XOTsI ObI OHUM OOsI3aHHBIM JIMIIOM JIOJDKHO OTPa3sHUThCS Ha
XapakTepe OTHOIIEHUH yIIPaBOMOYEHHOTO JIMIIA CO BCeMH 00s3aHHBIMY JiaMi. OJHAKO B Clydae HapyIIeHHsl aOCOMIOTHOTO IpaBa
OXpaHUTeJIbHOE TpeOOBaHNe BO3HUKAET y IPaBooOIaaTelIsl TONBKO B OTHOIIEHNH HAapYIIUTeNsl. B-TpeTbrx, BeIpakeHne «00sI3aHHO-
CTH HEONPeIeNIEHHOTO KPyTa JINL» CONEPKUT BHYTPEHHee IPOTHBOpeure, nOo 00sS3aHHOCTH, CYIIECTBYIOIIHE B paMKaX KOHKPETHOTO
MIPaBOOTHOIICHN S, HE MOTYT OBITh HENepCOHU(PUIMPOBAHHBIMU. B CBSI31 ¢ 3THM 00sI3aHHBIMU JIOJIKHBI IIPU3HABATHCST aOCOTIOTHO BCe.

! T'ypery ML.A. TIpaBo Ha uck. — M. — JI., 1949. —C. 142. Cxoxue MBICIH O Iepexofie CyObeKTHBHOIO IpaBa B MPUTSI3aHUE
MOKHO HAalTH y TakuX Kopudees npaBoBoil Hayku, kakO.A. Kpacasurkos (Kpacasunkos O.A. FOpuandeckne ¢akThl B COBETCKOM
rpaxaHckoM npase // Kareropum Hayku rpaxpnaHckoro npasa. M30pannbie Tpyasl: B 2 T. — T. 2. — M., 2005. — C. 130-132) u C.C.
AnekceeB (AnekceeB C.C. OOwmast Teopus mmpasa: yueOHuk. — M., 2008. — C. 366).
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B. B. I'py3neB. «I'paxmaHcko-mpaBoBasi 3aIiTa UMYIIECTBEHHBIX HHTEpecoB JuaHOCTH. Kanra 1. O6mume nonoxkeHus»

[TpuMeHuTEeNBPHO K MCCASIOBAHUIO PETYISITUBHOTO NIPaBa JaHHbIE COOOPAKEHUs 3aKJTI0YAIOT B
ce0e OrpOMHBIN MO3HABATEIBHBIN MOTEHIIUAL.

Tak, TOJIbKO COBEpIlIEHUE UM YTPO3a COBEPIIIEHHSI ONpe/IeSICHHbIM JIMIIOM JIEHCTBUM, OT KOTO-
PHIX JOJDKHBI BO3JIEPKUBATHCS BCE OIHOBPEMEHHO OOSI3aHHBIE JIMIA, TPUBOIUT K BOSHUKHOBEHUIO
OXPAHUTEJILHOTO MPABOMOYMSI B COCTaBE HAPYILIEHHOTO MJIM OCIIOPEHHOTO aOCOMIOTHOTO MpaBa.

To ke camoe MOXHO CKa3zaTb O PEryJsiTUBHBIX OTHOCHUTENIbHBIX MpaBax. [lo HacTyruieHus
OIPE/ICIEHHOTO OOCTOSITENILCTBA (B YACTHOCTH, CPOKA UCIIOJHEHUsI 00513aTeIbCTBA) YIIPABOMOUEH-
HOE JIMLIO HEe MOXET TpeOoBaTh (B TOM YHCIIE B MPUHYIUTEILHOM TOPSIKE) COBEPIICHUS JOIKHU-
KoM JeiictBuil. B To ke Bpems ct. 315 'K PO npuHumnmuanbHo J0IMycKaeT JOCPOYHOE UCIIONIHEHNE
oOsi3atenbeTBa. [lomyuaercs, 4ro, He 00a1ast MpaBOMOUYKEM TPeOOBAThH UCTIOTHEHU ST 00s3aTeIIbCTBA,
KPEAUTOP BMECTE C TEM MOXXET [IPUCBAMBATh Ha 3aKOHHBIX OCHOBAHUSIX PE3YJIbTaT MOBEIEHUS JOJK-
HUKa (J0cTaBlIeHHOe TocieqHuM Onaro). [losiBieHne ke y KpeauTopa MpHUTSA3aHUs CBA3BIBACTCS C
HEWCITIOJTHEHUEM WJIM HeHA/1JIeXKaIIMM UCTIONTHEHUEM JIOJKHUKOM 00sI3aTeNTbCTBA B YCTAHOBJICHHBIH
CPOK (C HapyIlIeHHeM MpaBa) MO0 ¢ BOSHUKHOBEHHEM YIPO3bl TAKOTO HEUCIIONHEHH I WM HEeHaj1JIe-
Kallero UCTIOHEeHus (C ocriaprBaHKeM TMpasa). IHpIMH clioBaMH, TTpaBOMOYKE TPeOOBAHMS BBICTY-
I1aeT JIEMEHTOM JIMILb TOTO PETy/IATUBHOIO OTHOCUTEILHOTO [TPaBa, KOTOPOE HAXOAUTCS B HAPYILIEH-
HOM WJIM OCTIOPEHHOM COCTOsTHUM (110 00pa3HoMy BbipaxeHnuto M.A. ['ypBiua, B COCTOSHUM «O0OEBOIA
TOTOBHOCTI» ).

Uro kacaeTcst OXpaHUTEIbHOIO MpaBa, TO OHO W3HAYAJIbHO BO3HUKAET KaK MPAaBO TPeOOBaHUS
(mputs3aHue). DTO, B YACTHOCTH, CBUJIETENILCTBYET, YTO OXPAHUTEIIBHOE 00S3aTeIbCTBO MOAJICKUT
HEeMe/IJIEHHOMY HUCHONHeHuio U npaBwia 1. 2 cr. 314 'K P® k Hemy He nmpumeHuMBI®. OpnHaKoO
MIOCKOJIBKY TIEJTbI0 JTI0OOT0 00513aTeNIbCTBA BHICTYIAET MPEAOCTABIEHUE JOIKHIKOM UCIIOTHEHUS Kpe-
JOUTOPY, ¥ NIOJ1 PETyISATUBHBIM OTHOCUTEJIBHBIM ITPABOM (KakK B HApYLIEHHOM, TaK U B HEHaApyIIEHHOM
COCTOSIHMM), U 110J] OXPAHUTEJIbHBIM IIPABOM BEPHO MOHMMAaTh BO3MOKHOCTb MTOBEAEHUS yIIPABOMO-
YEHHOTO JIUIA B (popMe MPUCBOEHMSI pe3y/IbTara JeUCTBUI JOJKHUKA®.

8 CpoK HCHOHEHHsI 00s13aTeNIbCTBA ClleqyeT OTINYATh OT YCIOBHS €ro UcronHeHus1. Tak, onpee/Mble OXpaHUTeTbHbIe 00s13a-
TeTbCTBA MOJJIEXKAT VICTIONHEHUIO TIPH YCJIOBUM OIpeeNeH sl MX TpeAMeTa COTTallieHHeM CTOPOH VUM, TP BO3HHKHOBEHHH CTIOpa,
CYZIOM; 0OeCIIeUHTENbHBIe 00s3aTeIbCTBA — HPU YCJIOBUHM HapyLIEHHs: OCHOBHOTO 00sI3aTesIbCTBA; CTPAXOBOE 0053aTENIbCTBO — MPH
YCJIOBMH HACTYIUICHHSI CTPaxoBOro ciydvasi. B 3toii cBs3u onmbouna nosuums JI.A. HoBocenoBoi, CBsA3bIBaOIIasi CPOK UCIIONHE-
HUSI IHEKHOTO 00513aTeIbcTBA C MOMEHTOM OIpefie/IeHNsI CyMMBI JAHHOTO O0SI3aTeNIbCTBA, T. €. C YCJIOBHUEM UCIIONMHEHHUs 00s13aTeNb-
crBa (HoBocenosa JI.A. TIporieHTHI MO IeHeXKHBIM 00513aTeIbCTBAM [DIIeKTPOHHEIH pecypc]. — M., 2003. DnekTpoHHas BepcHsI T1evar.
y6. // CIIC «KoucynbranTIlmoc»).

° M.A. PoxkxkoBa ykasbiBaeT: «[IpaBa KpeauTopa, B YaCTHOCTH, MOTYT BKJIIOYATh B ceOsl B OIHUX CIIydasix MPaBo Ha JeHCTBHUE
JPpyroro JjMua, a B Ipyrux ciydasx — IIpaBo Ha pe3y/IbTaT AeHCTBUI Jpyroro JuLa, YTO OXBAThIBAETCS €AMHBIM TEPMHHOM — «IIPABO
TpeGoBaHMs1». BakHO, 4TO B JII0OOM CiTy4yae HAJIMLO CTpeMJICHUE KPeAUTOpa K YAOBIETBOPEHHIO ero norpebHoctn» (PoxxkoBa M.A. K
BOIPOCY 00 00s13aTeNIbCTBAX ¥ OCHOBaHUIX X Bo3HUKHOBeHus1 // Bectink BAC P®. —2001. —Ne 6. — C. 73).ITo noBozy JaHHBIX pac-
CyKJEHHI MOXHO BBICKa3aTh Cleylolue Bo3pakeHusi. Bo-nepBbIx, moTpe6oBaTh OT JOJKHUKA UCTIONIHEHH ST 00513aTeNIbCTBa KPSAUTOP
BO BCSIKOM CJIydae BIIpaBe He paHee HAaCTYIUIEHUs CpOKa UCIoNHeHUs. [Ipy 3ToM, Kak cielyeT n3 CeMaHTHYEeCKOro 3HaYeHU sl TepMHUHA
«TpeboBaHMe», pedb UIET 00 AKTHBHOM MOBEACHUH TPEAbsIBIISIONIEro TpedoBaHue uia (kpeauropa). OmHaKo 1elb 0053aTesbCTRa,
Ha000pOT, JOCTUraeTCs 332 CUYET aKTUBHOIO MOBEACHUS JOKHUKA. [Ipy TakMX YCJIOBUSIX MOHSATHE «IPaBO TPeOOBaHMs» Kak MpPaBo
Ha aKTUMBHOE IOBEJICHUE CaMOr'o KpeauTopa Bpsl JIM MOXKHO IPU3HATh POJOBBIM 10 OTHOILLEHUIO K MOHATHAM «IIpaBO Ha JAeicTBUE
JPYTOro JIML@» M «IIPaBO Ha pe3yNbTaT JEHCTBHUIA APYroro JIMa», e MO JSHCTBIEM (IeHCTBUAME) pa3yMeeTcsl akTUBHOE ITOBE/ICHUe
JOJKHHUKA. Bo-BTOPBIX, CTpeMIIeHHE K yIOBJIETBOPEHHIO TOTPEOHOCTH MOCIIe BOSHUKHOBEHHs 00s13aTe/IbCTBEHHOT'O IIPaBa y Kpeauropa
MOXET M UCYE3HYTh, YTO, OJHAKO, HE NIPUBEAET K aBTOMAaTUUECKOMY IIPEKpallleHUI0 WM U3MEHEHHIO YKa3aHHoro npasa. Hanpumep,
TOKYTIaTeb, YTPATUBIIMI MOCIIE 3aKTI0YEHHUS IOTOBOpa KYIUIM-TIPOAAKH MHTEpeC B MpaBe COOCTBEHHOCTH Ha PHOOPETaeMyIo Belllb
U, TeM He MeHee, IPMHUMAIOIIMI TaKyIo Belllb OT MPOJABLIA, CTAHOBHUTCS €¢ COOCTBEHHHUKOM, T. €. CUMTASTCSI IIPUCBOMBIIMM PE3yJIbTaT
AKTUBHOTO TOBE/ICHHsI JIOJDKHUKA (ke eCIM OH cpa3y BHIOpachlBaeT KYIUICHHYIO Belllb 32 HEHaJOOHOCTBIO). B-TpeThux, mpaBy Tpe-
6OBaHMs1 IOMKHA KOPPECHIOHANPOBATh 00SI3aHHOCTD YIOBJIETBOPUTH TpeboBaHue. B 00s13aTenbeTBe ke 005S3aHHOCTh JIOJKHUKA CBO-
JUTCA K IPEeJOCTaBICHUIO0 UCIIOTHEHUS, KOTOPOE BIIOJIHE MOXET IOC/IeIOBaTh U JO HACTYIUIEHUS] MOMEHTA, C KOTOPBIM CBA3bIBAETCS
TOsIBJIEHUE y KpeauTopa TpeboBanusl. V3 cka3aHHOTO BHITEKAET AMHCTBEHHO BEPHBIH JIOTMUECKUIA BHIBOA: 00S3aHHOCTD ITPEIOCTABHTh
WCTIOJIHEHUE NPOMUEOCMOUm npagy Ha NPUCE0EHUe UCNOAHEHHOZO.
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B. B. I'py3neB. «I'paxmaHcko-mpaBoBasi 3aIiTa UMYIIECTBEHHBIX HHTEpecoB JuaHOCTH. Kanra 1. O6mume nonoxkeHus»

Takum 00pazom, CyObEeKTHBHOE MPABO €CTh MPEAYCMOTPEHHAs! 3aKOHOM BO3MOXHOCTD TOBe-
aeHus (Mepa BO3MOKHOTO TOBEJEHHS) YITPAaBOMOUEHHOTO JIMIA, MCTIOIb30BaHUE KOTOPOU obecrie-
YUBAETCSA TOJDKHBIM MTOBEIEHHUEM OOsI3aHHbIX JIUIIL 'Y,

B ropucnpyneHiMu 4yTh M He aKCMOMOW SIBJISIETCS TOJIOKEHME O TOM, YTO CyOBhEKTHBHOE
MPaBO COCTOMUT M3 HAOOpa OINpPEHETeHHBIX B3aMMOCBSI3aHHBIX BO3MOKHOCTEH (IIPaBOMOYHMIA), T. €.
npejcTaBiseT codoi cucteMy. [louTn eMHOMYIIHO PU3HAETCS TaKKe, YTO CyObEKTUBHOE IMPABO
BKJIIOYAET MPaBOMOUYME HAa COOCTBEHHOE MOBEJEHUE U MpaBoOMouKe TpeOoBaHus (IpaBoMOYME Ha
qy’Koe MoBeJieHNe). BmMecte ¢ TeM OHM aBTOPBI CUUTAIOT HEOOXOOMMBIM JOTIOJHUTD MepedeHb dJie-
MEHTOB CyObEKTHBHOIO MpaBa MPaBOMOYKEM Ha 3aluTy'!, B TO BpeMsi Kak JApyrue noaaraior, 4to
COOTBETCTBYIOIIASI BO3MOKHOCTh 00pa3yeT cCaMOCTOATENIbHOE CYObEeKTUBHOE MPaBo 2,

MsHeH#e 0 TOM, 4TO CyOBEKTHBHOE MPaBO (BIPOYEM, KaK M JII0OOE HEJOCTHOE I0PHIMUECKOe
SIBJICHHE) SIBJISICTCS] CUCTEMOM, HE MOXET BBI3BIBATh BO3pakeHU. B 1O ke BpeMs TpeOyeTcst yTod-
HUTh, YTO IMEHHO CJIe/IyeT PacCMaTpPHBAaTh B KAYeCTBE 0OBEKTA CUCTEMHOI'O UCCIIEI0BAHUS — CYOb-
EKTHBHOE MPABO KaK aOCTPAKTHYIO KaTeropuio (CyObeKTUBHOE MPABO BOOOIIE) UM peasbHOE CyOb-
eKTUBHOE IMPaBO (KOHKPETHOE, EMUHUYHOE CYObEKTUBHOE MpaBo). be3 3Toro mpaBMIbHO OTBETUTD
Ha BOIPOC, U3 KAKUX OTIEJIBHBIX PABOMOYHIA COCTOUT CYOBEKTHBHOE MPABO, HEPEATTHHO.

B ropunnueckoii smreparype yxe oOpamagoch BHUMaHUE Ha Ype3BbIYaiiHOE pa3HOOOpasue
JeWCTBUI, BOZMOXHOCTBIO COBEPIIIEHHUSI KOTOPHIX (BO3MOKHOCTBIO TIPUCBOCHUS pe3ysIbTaTa KOTO-
pbIX) 00JMaJaeT ynpaBOMOYEHHbI CyOBeKT: «BO3MOKHOCTh COBepIIeHHUs] WM TpeOOBaHUs «aeH-
CTBUI BOOOIIe», — moquepkuBaoT A.Bb. babaeB u B.A. BenoB, — He MOKeT BBICTYNIATh COJePrKa-
HHEM HH 0/IHOT0 Cy0'beKTHBHOI'0 MpaBa M3-3a CBOCH ColepKaTelIbHOUM HeornpeaeaeHHocTH. Kak
HE CYIIIECTBYET IPOCTO «IEUCTBUI», IEHCTBHI KaK TAKOBBIX, TOUHO TaK JKe He ObIBACT U IPABOMOYMS
«JIEACTBUSI» U «TPeOOBaHMsI». «JIefiCTBOBaTh» U «TPe0OBATh JEHCTBUS» — ITO, CIIEIOBATEIBHO,
ele He caMHu MPaBOMOYHSI, a JIWIIH IBa BO3MOXHBIX 6uda rpaBoMourid. Kax il Buji oObeIuHseT
B ceOe MpaBOMOYHSI Ha Pa3HOOOPa3HbIE 1 MHOTOUMCIIEHHBIE ICHCTBH S, KOHKPETH3HpYyeMble, KaK Mpa-
BUWJIO, JIIIIb B pAMKaxX e JMHHYHBIX CY0'beKTUBHBIX MPaB (BbIICIEHO aBT. — B.1".)» 13,

C npuBeneHHBIMU BBICKA3bIBAHUSMU TPYIHO HE COINAcUThCs. B camoM nerne, cyObeKTUBHOE
MPaBo, BBICTYMAasi BO3BMOXHOCTBIO MOBEAEHHS (MEpOi BO3MOXKHOTO MOBEAEHHS) YITPABOMOUYEHHOTO
CyObeKTa, HaNOJIHAETCS] KOHKPETHBIM COIEPXKaHUEM TOJIBKO B PEAIbHOM ISHCTBUTEILHOCTH KaK 3J1e-
MEHT CUCTEMbI HTHOTO MOPsIAKA — IPABOOTHOIIEHHSI. A TIOCKOJIBKY COfIepkaHue CyOBEeKTUBHOTO MTpaBa
COCTaBJIsIET HAOOP KOHKPETHBIX B3aUMOCBSI3aHHBIX PABOMOYHI, 00BEKTOM CUCTEMHO-CTPYKTYPHOTO
aHaJIM3a JIOJKHO SIBJISITHCS TOJIBKO €IMHIUYHOE CYOBeKTUBHOE MpaBo. MccnenoBanue xe cyObeKTHB-
HOTO MpaBa Kak a0CTPAKTHOM KaTeropuy Ha MPEeIMET BISIBJICHUSI €0 JIEMEHTOB He TOJIBKO OeCCMBIC-
JIEHHO, HO M HEBO3MOXXHO, TaK KaK cofiepkaHue CyObeKTHBHOTO MpaBa, a CIeIoBaTeIbHO, U COCTaB-
JISIIOIIME €0 MPaBOMOYH S, Ha aOCTPAKTHOM YpPOBHE HE ONpeeTMMBbI: CTpOrasi MHIUBHUIYaJIbHOCTD 1

10 Cxoxue onpeeNieHHs JaloTcsi MHOrMMU ipaBoBenamu. Harmpumep, }0.H. AnzpeeB ykasbiBaet: «Eci 00beKTHBHOE (ITO3UTHB-
HOE) IPakJAHCKOE MPABO SIBJIETCS CUCTEMOM (COBOKYITHOCTBIO) HOPM, PETYJIUPYIOIIUX UMYIIIECTBEHHbIC M JIMYHBIC HEUMYIIECTBEHHBIC
OTHOILICHUS] MEX/Ty CYObEeKTaMH IPaXIaHCKOTO MpaBa, To CYObeKTUBHOE TPaXJAHCKOE MPABO OTPAXKAET, B CYIIIHOCTH, MEPY BO3MOX-
HOTO TOBEICHNS] ONPE/IEIEHHOrO YIPaBOMOYEHHOTO JIMI[A, 00eCredeHHYI0 3aKOHOM U COOTBETCTBYIOIIMM IOBEEHHEM OOsI3aHHOTO
yua» (Annapees FO.H. Mexanusm rpaxaaHcKo-IpaBoBOM 3aluThl [ ek TpoHHbIH pecypce]. — M., 2010 // CIIC «KoncynbrantIimoc»).

1 Cu, Harp.: AsekcanzipoB H.I'. 3akOHHOCTb ¥ ITPABOOTHOIIIEHHUS B COBETCKOM oOrtecTBe. — M., 1955. — C. 108, 109; Bparycb
C.H. IOpuanyeckasi OTBETCTBEHHOCTb U 3aKOHHOCTb. — M., 1976. — C. 73-74; Teopust rocynapcTBa u mpasa: y4aeOHuk/mon pea. A.C.
IMuronkuna, F0.A. OImurpuesa. — M., 2008. — C. 503, 504; Poccuiickoe rpaxaaHckoe mpaBo: y4eOHuk: B 2 T. — T. I/ ot. pen. E.A.
Cyxanos. — C. 113, 114; u np.

2cm., Hanp.: BmacoBa A.B. CTpykTypa CyOBeKTHBHOTO TpakJaHCKOTO Mpasa. — Spocnasib, 1998. — C. 94; I'pakgaHcKoe mpaBo:
yuebHuk: B 3 T. — T. 1 / mox pen. A.IL CepreeBa. — M., 2009. — C. 541; I'paxmaHckoe MpaBo: aKTyaJIbHble MPOOIEMBI TEOPUH U
npakTukd. — C. 233-235; u np. Cioza e OTHOCUTCS 00JIa/1aionias U3BECTHBIM KoMIpomIiccoM Touka 3peHust P.11. MeHrimeBa o Tom,
YTO MPaBO Ha 3aIUTy — OJHO M3 MPaBOMOUMI CyOBEKTUBHOTO MpaBa, HO B pe3y/bTaTe MpaBOHAPYIIEHHs OHO TpaHC(OPMUPYETCs B
camocrosiTenbHOe cyobekTiBHOe paBo (Menrmes P.III. 3ammra npas Bnagenust. — Jymant6e, 2002. — C. 14, 15).

13 ['paxaHCcKoe MPaBO: aKTyaJIbHbIE MPOOIEMbI TeOpUH U npakThku. — C. 233.
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HUCKJIIOYUTEIbHAA CHCHHq)H‘IHOCTb KOHKPETHLIX CY6’beKTI/IBHbIX IpaB ITPOCTO HE MO3BOJIAIOT CACIaTh
HeoOXoauMble 0000ITICHUSI.

Hanpumep, HEKOpPpPEKTHO MPUPABHUBATH MO 3HAUYEHUIO K MIPABOMOYHIO HA Yy:KO€ IMOBE/ICHUE,
BXOZISIIIEMY B COIepKaHue 00s3aTeIbCTBEHHOTO MpaBa, MPaBOMOYME HOCHTENsI JaHHOTO MpaBa Ha
coOcTBeHHOe ToBefeHne. Benp pocTikeHne 1em 00s3aTesbCTBa, a 3HAYMT, (DYHKIIMOHUPOBAHKE
COOTBETCTBYIOIIEr0 CyObEKTUBHOTO MPaBa KaK CHCTEMBI BBICTYIIAET C1edcmauem UMEHHO TIOBEeJeHUS
nomkHuKa. [ToBeieHre KpeaquTopa co3/1aeT JIUIIIb YCA08Ue UCTIONHEHHS] 00sI3aTeTbCTBA, TPUYEM ITpHU-
HSTHE UCTIOJIHEHMSI CJIeyeT pacCMaTpHBaTh B Ka4eCTBE 0OSA3aHHOCTH (TMyCThb U KPEAUTOPCKOM), HO
HE ITpaBOMOYM . CkazaHHO€ MMO3BOJISIET YCOMHUTBCA B HAJIMYUHA OCHOBAaHHUU IJIA TIPU3HAHWA TTPaBO-
MOYHS Ha COOCTBEHHOE TIOBE/IeHHE JIEMEHTOM 6cex 0e3 UCKITIOUeHUSI 00s13aTeIb.CTBEHHBIX TIPaB.

Takum 0Opa3oM, B KaueCTBE CHCTEMBbI JOJDKHO PacCMaTpPUBAThCS €MUHUYHOE CYOBEKTUBHOE
MpaBo, KOTOPOE COCTOMT M3 KOMOMHAIIMK KOHKPETHBIX MPAaBOMOYMI (CYOBO3MOKHOCTEH) KaK 3Jie-
MEHTOB 3TOM CUCTeMBbl. [JaHHOE MpPaBoO, €CIM OHO OTHOCUTCS K YMCITy aOCONIOTHBIX, MIPE/ICTABIISIET
co00i1 BO3MOKHOCTh aKTUBHOTO WJIM MACCHBHOTO MOBE/IEHUsI YITPABOMOYEHHOTo CyObeKTa B OTHO-
IIIeHUW 00beKTa MpaBa («IPaBoO Ha CBOE MOBEJCHUE» ), WU, €CJIM OHO SBJISICTCSI OTHOCUTEIbHBIM, —
BO3MOXHOCTh TIOBEJICHUSI YITPABOMOUYEHHOTO CyOBbeKTa B (hopMe MPUCBOCHUS pe3y/IbTaTa JeUCTBUIA
00s13aHHOTO CyOBEKTa («IIPaBO Ha YyKOe aKTMBHOE MOBeeHue» ) 4. Uto kacaeTcss Habopa mpaBoMo-
YMid, 0OpasyIoIIUX KOHKPETHOE CyObEeKTHBHOE MPaBO, TO OH OMpeesIsieTcsl ColepKaHueM COOTBET-
CTBYIOILIETO MPaBOOTHOLIEHUS, a TAKXKe TEM, B KAKOM COCTOSTHUM HAaXOAMUTCS CaMoO MPaBO — B HEHa-
PYILLIEHHOM M HEOCTIOPEHHOM JI00, HA00OPOT, B HAPYIIIEHHOM MJIM OCTIOPEHHOM.

Tak, peanbHO TpeOOBaTh NMPU3HAHUS TOIBKO HAPYIIEHHOTO MJIM OCIIOPEHHOTO PEry/IsITUBHOTO
npaBa. [Ipy 3TOM UCKOBasi JaBHOCTh PACIPOCTPaHsIETCsl HA TpeOOBaHUE O IPU3HAHUM, MTPEIbSBIIS-
€MO€ C LIEJIbI0 pea3aliy PaBOMOUMs], BXOASILET0 B COCTAB HAPYILLUEHHOTO MpaBa, U HE pacIpo-
CTPAHACTCA Ha Tpe6OBaHI/Ie O MMPU3HAHWU, NIPEABABIACMOC IIPHU OCYIICCTBJICHHUU ITPABOMOYHA, BXO-
JSIIETo B COCTaB ocriopeHHoro npasa. Beap B cuity cr. 195 'K PO uckoBasi 1aBHOCTh — 3TO CPOK
IJIs 3aLUUTHI TPaBa Mo MCKY JIMLA, IIPAaBO KOTOPOTO HApylteHO, HO HE OCTIOPEHO.

C U3/I0KEHHBIX HO3I/ILII/Iﬁ U CJIEAYET NOAXOAUTD K BBISAICHCHUIO CYIITHOCTH ABJICHW A, UMCHYEMOI'O
«IIPpaBOM Ha 3allInTYy>».

B.I1. I'pubGaHoB yOoeauTeTbHO JOKA3all, YTO 3aJaHHBIM IPABOM CKPBIBAIOTCSI PA3HOILIAHOBbIC
BO3MOXHOCTH ',

JleicTBUTEbHO, OTEbHBIE BOBMOKHOCTH 3alUTH CYOBEKTUBHOTO MPaBa 3aMETHO pa3iinya-
10TCsl Mekly codoi. K Mx 4mciy, B 4aCTHOCTH, OTHOCATCS: 1) BO3MOXHOCTb 3aIIUTHI OIHOCTOPOH-
HUMM JIEUCTBUSMU (PAKTUUECKOTO WM I0PUAMYECKOTO MOpsaKa (BO3ZMOKHOCTh CaMO3AIIUTHl WK
OIEePaTUBHOTO BO3JICUCTBUS); 2) BOZMOKHOCTh MPUHYAUTEIbHON peain3aliy peryasiTABHOrO MpaBa
(HanpuMep, BO3MOKHOCTb IPUCYKAEHUS JIOJDKHUKA K MCIIOJIHEHUIO MPOTUBOCTOSAIIEH 3alllvIlae-
MOMY PETyJSITUBHOMY IpaBy OOSI3aHHOCTH B HAType); 3) BOBMOXKHOCTb IPUCBOSHHUS pe3ybTaTa Aei-
CTBUI CYOBEKTa OXPAHHUTEIILHON OOS3aHHOCTH, COBEPIIAEMBIX TOOPOBOILHO WU MPUHYIUTEIHHO.

1 Mo muermo HEKOTOPHIX YUEHBIX, OXPAaHUTEIBHOE CYObEeKTHBHOE MPaBo (KOTOPOE, KaK M3BECTHO, SIBISIETCS] OTHOCUTEIILHBIM)
BKJTIOYAeT B ceOst HapsiLy C MPaBOMOYMEM Ha yXKoe MOBe/IeHHe IIPaBOMOYMe Ha CBOe MoBefeHue (cM., Hamp.: KpamenuHankos E.A.
PerynstiBHBIE 1 OXpaHUTENIbHBIE CYObEeKTHUBHBIE MpakIaHCKHe MpaBa // O4epKy Mo TOProBoMy Hpasy: cO. Hayd. Tp. — Beim. 14 / o
pen. E.A. Kpamenunnukoa. — SIpociasis, 2007. — C. 10, 11). OnHako, Kak OyleT MOKa3aHO HUKE, IIPABOMOYKE Ha 3alllUTy MpaBa
COOCTBEHHBIMH AEHCTBHUSMHE YIIPABOMOYEHHOTO JINIA («IIPAaBOMOYHE HA CBOE MOBEICHNE» ) SIBISIETCS] 2IIEMEHTOM He OXPaHHUTEIBHOTO,
a 3aIIUIIAeMOro peryIsaTUBHOrO Mpasa. [1o 3TM cooOpakeHUsIM ¢ IPUBEIEHHBIM MHEHIEM COTTIACHTHCS HETTb3s1.

5 Cm.: I'pubanos B.I1. IIpeses ocylecTBISHNS U 3aIUTHI I'PaXAAHCKUX 1pas // OcylecTBIeHNE 1 3allUTa IPak IaHCKHX IPaB. —
M., 2001. — C. 107. B 4mcio cocraBisoLuX MpaBo Ha 3aluTy Bo3MoxkHocTed B.I1. I'puGaHOB BKIIIOUMII, BO-TIEPBBIX, BO3MOKHOCTh
YIPaBOMOYEHHOT'0 JIMIIA MCIIONIb30BATh JO3BOJIEHHBIE 3AKOHOM CPEJICTBA COOCTBEHHOTO TIPHHYIMUTEIBHOTO BO3/ICICTBHSA Ha PAaBOHA-
PpyIIMTENS, 3alMIIATh IPHHAUIEKAIIEe eMy NTPaBO COOCTBEHHBIMH JEHCTBUAMY (PaKTUUECKOTO TMOPs/IKa; BO-BTOPBIX, BO3ZMOXKXHOCTD
MPUMEHEHHS] HEMOCPEJICTBEHHO CAMUM YIPABOMOUEHHBIM JIULIOM IOPHMYECKUX Mep ONePaTHBHOTO BO3JEHCTBUSA Ha NPaBOHAPYIIU-
TeJIsl; B-TPETbUX, BO3ZMOXHOCTb YIIPAaBOMOYEHHOT'0 JIMIA OOPATUTBCS K KOMIETEHTHBIM TOCYJaPCTBEHHBIM MJIM OOIECTBEHHBIM Opra-
HaM ¢ TpeOOBaHHUEM MOHYKIEHNS 0OS3aHHOTO JIMIA K ONPEENIEHHOMY TTOBEIEHHIO.
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[lepBast U3 MepevyncIeHHBIX BO3MOKHOCTEH OCYIIECTBIISCTCS UCKTIOYUTENIBHO O3 yJacTHs
rOCyIapCTBEHHBIX (YIOJIHOMOUYEHHBIX TOCYJAPCTBOM ) OPraHOB, BTOPAsi — UCKJTIOUUTEJIHHO C yJacTHeM
yKa3aHHBIX OPTaHOB, TPEThSI — KaK C UX ydacTueM, Tak u 6e3 Hero. COOTBETCTBEHHO, B JABYX ITOCTIC/I-
HUX CTydasx oOJajiaTelb HapyIIeHHOTO WJIM OCIIOPEHHOTO IMpaBa HaJeieH TakkKe BO3MOKHOCTBIO
O0OpaTUTLCS B YCTAHOBJIGHHOM TIOPSI/IKE 32 3aIUTON MpaBa K rOCYJapCTBEHHBIM (YIIOJTHOMOYESHHBIM
rOCyJapCTBOM) OpraHaM, a UMEHHO nompebosams npedocmasneHust NYoNUMHO-nPaeo8oli 3aujumbl.

Bos3moxHOCTD 3allIUTbl OJTHOCTOPOHHUMUA ,IICI';ICTBI/IHMI/I 1 BO3MOKHOCTb OCYHICCTBJICHUSA PEr'y-
JIATABHOI'O IIpaBa € IOMOIIbBIO HpHHyIIHTCHLHOfI CUJIbI TOCyAapCTBa MOI'YT ABJIATHCA TOJIBKO 3JIC-
MEHTaMH 3allMIIaeMOro IMpaBa, MOCKOJIbKY WX KCIOJIb30BaHUE HEe TpeOyeT AOMOMHHUTEILHOTO K
y’Ke UMEIOIIeMYCsl COICUCTBUS CO CTOPOHBI HAPYIIIMBILETO WIA OCHAPUBAIOIIETO MPaBo JuIa. YKa-
3aHHBIC BO3MOKHOCTU He OOJIQ/IaloT TAKMM HEMPEMEHHBIM MPU3HAKOM CYOBEKTHBHOTO TpaBa, Kak
00ecCIieueHHOCTh OTAEIBHBIM JOJKHBIM TOBEJICHHEM 00s3aHHOTO cyObekTa'®. CriemoBartenbHO, MX
MOHO PacCMaTpUBaTh JIUIIb B KaueCTBe CyOBO3MOKHOCTEH (TIPaBOMOUMI), BXOIAIINX B coAepKa-
HHUE CaMOT0 3aIlMIIAeMOro peryssTUBHOIO MpaBa B €ro OCIIOPEHHOM WJIM HAPYIIIEHHOM COCTOSIHHUM.

Jlpyroe neyo — BO3MOKHOCTh MPUCBOEHUST pe3yJibTaTa AEUCTBUI HOCUTEJsSI OXPAHUTETbHON
o0si3aHHOCTU. VIcnonb30BaHWE JAHHOW BO3MOKHOCTH TIPEAIoJiaraeT COBEpINeHHE HapyIIuTeIeM
mpaBa OXpaHUTECJIIbHBIX IIGfICTBI/IfI B BUAC MPEOOCTABIICHUSA UCIIOJIHCHUA, T. €. TIOBCACHUEC JOJI)KHUKA,
Ka4eCTBEHHO OTJIMYAIoIIeecs OT MPeyCMOTPEHHOTO HapYIIEHHOW OOSI3aHHOCTBIO. B 3TOM ciydae
UJIeT pevb 00 OXPAHUTETLHOM 00s3aTeNILCTBE U, COOTBETCTBEHHO, O CAMOCTOSITEIbHOM OXPaHUTEITh-
HOM TIpaBe Kak 3JIeMeHTe JaHHOro oOsi3aTesibeTBal’.

Hakower, ncrnons3oBaHre BOZMOKHOCTH OOpaITieHs 3a 3alUTON MpaBa K roCyIapCTBEHHBIM
(YIOJTHOMOYEHHBIM TOCYAApCTBOM) OpraHaM OOeCIeUrMBACTCS HEOOXOMUMBIMH JICHCTBUSAMU STHX

16 Kak BuzHo, nOsIBICHNE B cocTaBe CyOBEeKTHBHOTO MpaBa OTAEIBHBIX IPABOMOYHIT HE OTpakaeTcsl Ha COfePKaHUH ITPOTHBOCTO-
SIIei ToMy mpaBy 00s3aHHOCTH. OJIHAKO BpsfI JIM NPABIIBHO CBOAUTH BCSIKYIO IOPHIMYECKYI0 OOSI3aHHOCTh K JOJKEHCTBOBAHHIO
TOJIBKO aKTHBHOTO MOBEZICHMS], TIEPEBOMST P 3TOM MACCHBHYIO OO0SI3aHHOCTb B pa3psijl «Apyroro heHOMeHa IPaBOBOH PeabHOCTH»,
Kak 310 fenaioT A. B. BabaeB u B.A. Benos (I'paxmaHckoe MmpaBo: akTyalbHbIe MPoOiaeMbl Teopu U mpakTuki. — C. 242). Benp
TOT/ja MPHIETCS] OMHOBPEMEHHO IPU3HATh «APYyrUMHU (DEeHOMEHAMH MTPABOBOM PeaIbHOCTH» (TIPHPOa KOTOPBIX K TOMY e OCTaeTcs 10
KOHIIA He BBISICHEHHOMN) Bce aOCOMOTHBIE MPaBa, KOTOPHIM KOPPECIOHANPYIOT MACCHBHbIE 0OS3aHHOCTH, WIIH K€ COITIACHTHCS C TEM,
YTO Ha3BaHHBIE NIPaBa CYIIECTBYIOT BHE IPABOOTHOLIEHNH. MexX Iy TeM abCOMIOTHOE IPaBO MPUHYAUTETLHO OCYIIECTBUMO NMEHHO B
OTHOIIIEHHH JINIIA, HAPYIIAIOLIET0 MM OCIAPHUBAIOIIETO 3TO IIPABO, a He B OTHOIIEHHWH BCEX TPETHHX JIMI] Boooie. YTo KacaeTcst cocTo-
SIHUSI CBAI3aHHOCTH OIHOTO CyOBEKTa I0pUANIeCcKIM 3(()EKTOM AeHCTBHS IPYroro CyoseKTa, To OHO, JeHICTBUTENBHO, He NMeeT HAKA-
KOTO OTHOIIEHHSI K 00s13aHHOCTH. [IpesicTaBiisieTcs1, YTO MOM TaK HAa3bIBAEMBIM CEKYHAAPHBIM MPaBOM (CEKYHIApPHBIM ITPAaBOMOYHEM )
Ha CaMOM JieJie CKPBIBAIOTCS [IBa CAMOCTOSITEJIbHBIX SIBIEHUS: 1) BXofsIee B cofiepikaHue 00s13aTeIbCTBEHHOTO IIpaBa IPaBOMOYHE
Ha OTHOCTOPOHHEe N3MEHEeHNe WM TPEKpaIleHre COOTBETCTBYIOIIETO 00s13aTeIbCTBEHHOTO MIPAaBOOTHOIICHHS (B TOM CITy4yae HeoO-
XOZIIMO TOBOPUTH 00 OOBIYHON IOPHIWIECKON CBS3HM, a HE O CBS3aHHOCTH); 2) KOHKpEeTHasl (hakTHIecKast BO3MOXKXHOCTh COBEPIIHTh
JeiiCTBIE, KOTOpOe NMPUBOAUT K MOSIBJICHUIO I0PUIUIECKOro (hakTa (3aBepIIeHNI0 IOPHANIECKOTO COCTaBa), BIEKYIEr0 BO3HUKHOBE-
HIe ITPAaBOOTHOIIEHUS (pedb, TAKIM 00pa3oM, UAET O (paKTHIecKoil BO3MOKHOCTH Pean30BaTh MPaBOCIIOCOOHOCTh B OIATONPHSATHO
CJIOKMBILMXCSI JUIsI JAHHOTO JINIA OOCTOSITENbCTBAX, T. €. O 3aKOHHOM MHTepece; OCKOJIbKY I0pUANIECcKOe 3HAYCHNE NMEeT 371ech JIeH-
CTBHE 0 peaM3alyy BO3MOXKHOCTH, HO HE CaMa BO3MOXXHOCTb, €€ HeNlb3s1 IPU3HATh CyObeKTHBHBIM MPABOM WM IIPAaBOMOYMEM B
cocTraBe CyObeKTHBHOTO 1pasa). CireoBaTeIbHO, COCTOSTHHE CBSI3AHHOCTH KaK 0c000€ IOIoKeHHe JINIIA, Ha ITPAaBOBOH chepe KoToporo
OTpa3sITCs TMOCNEACTBHS Pean3alliid JPYTUM JIUIOM (PaKTHIECKON BO3MOKHOCTH, OTHOCUTCS K OJIarONpPHUSTHO CIOKHUBIIMIMCS JUIS
TocTIeJHero oOCTosITeNbCTBaM. [Jo MOMEHTa peaTn3aluyl JaHHON BO3MOXKHOCTH ee 0OajaTeieM IPaBOBOro OTHOIIEHH I etrle HeT. I1pu-
BeJICHHBIE COOOpaKEHHSI eJIal0T HeHYKHON YMO3PHUTENbHYIO TEOPUIO «HAJCTPOHKI» MPaB HaJl CYIIECTBYIOIMM MPaBOOTHOIIEHHEM»,
KoTopast B cBoe BpeMs1 Obu1a npeatoxkeHa C.C. AjekceeBbIM A1 OOBsICHEHUS IPUPOJIBI CEKYHIapHBIX IpaBomounii (Asnekcees C.C.
OO6mast Teoprst COLMAIICTIYECKOTo NpaBa: yued. mocodue. — Beim. 2: Hopmbl npaBa u npaBooTHOmeHus1. — CBepaIoBek, 1964. —
C. 116).

17 B cBete manokenHoro He cocem BepHOM BRINIAIUT npeuiokeHHass M.K. CyneliMeHOBBIM KOHLENIUSA 1TpaBa Ha 3aIlUTy, CYTh
KOTOpPOU cBOAMTCA K ciietyomeMy. [IpaBo Ha 3amury sBJsieTcs OfHUM U3 TIPaBOMOUMI CyOBEKTUBHOTO IPaXIaHCKOrO IIpaBa. B 1o xe
BpeMs €ro, Kak ¥ Jilo0oe Apyroe npaBo, MOXKHO PACCMAaTPHUBATh B KAYECTBE CAMOCTOSTENIBHOTO CyObEKTHBHOTO MpaBa. OHO BOZHUKAET
B MOMEHT HapyIleHus (OCIapiBaHusl) CyObeKTHBHOIO I'PakJaHCKOTO 1paBa U PEaIM3yeTCsl B pAMKAaX yCTaHABJIMBAIOLIErocs IPU 3TOM
OXPaHUTEJIBHOTO TPaXkIaHCKOTO MPABOOTHOIIEHHsI. BOZHUKHOBEHNE CaMOCTOATENIBHOTO CyObeKTHBHOTO 1paBa OAHOBPEMEHHO SIBJIS-
ercs pean3alueil MpaBOMOYMS OCHOBHOTO CyObEKTHBHOIO IPaXIaHCKOTo Mpasa. I1paBo Ha 3allUTy MOXHO Ha3BaTh ITPOM3BOIHBIM
cyobekTiBHBIM 1paBoM (CyserimeHoB M.K. VI30paHHbIe TPy/Ib! 110 TpaxaaHckomy pay. — M., 2006. — C. 148).0OxHako Ha caMoM Jelie
CaMOCTOSITE/IbHBIM CyObEKTHBHBIM [TPABOM, BO3HHUKAIOIIMM B MOMEHT NOCATAaTENIbCTBA U PEAIM3YIOIIMCS B PAMKAX OXPaHHUTEIBHOTO
0053aTeNIbCTBA, ABJISAETCS TOJIBKO Ta MEPa BOZMOXHOTO ITOBEJICHUS OTEPIIEBIIEro, KOTopast 00ecreyeHa OpUrMHAIbHBIM TOBEACHIEM
HapyIIUTEsI.
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OpraHoB. YKa3aHHasi BO3MOXKHOCTb SIBJISIETCSI YK€ CYObEKTHBHBIM MPABOM IyOJIMYHOTO TOPSIJIKA,
KOTOPOMY KOPPECHOHIUpPYeT 00sS3aHHOCTh TOCYIAPCTBA OCYIIECTBUTH 3aIUTY YaCTHOTO MHTEpeca.
CnoBoM, paccMarpuBaeMoe MpaBo Ha 3amuTy B cuity nonoxkenuii cr. 11 F'K P®, cr. 3 T'TIK P® u cr.
4 ATIK P® BxoauT B copepkaHue MmyOIMyHOro MPaBOOTHOILIEHUS (IPakJaHCKOTO MPOLIECCYaIbHOTO,
apOUTPaKHOTO MPOLIECCYaTbHOTrO, aJIMUHUCTPATUBHOIO). IMEHHO MOSTOMY NPY HAJIMYMK COOTBET-
CTBYIOIIIET0O OOOCHOBAHHOTO TPeOOBaHUSI CyJ] 00s3aH MPEIOCTABUTH MOTEPIEBIIEMY 3allUTY, B TOM
YHCIIe YIOBJIETBOPUTD KCK.

Takum 00pa3oM, BOZMOKHOCTb 3aIUTHl OHOCTOPOHHUMH JIECTBUSIMUA U BO3MOKHOCTh OCY-
IIECTBJICHUS PETYJIATUBHOTO MpaBa ¢ IIOMOIIIBIO IIPUHYUTEILHOW CHJIBI TOCYapPCTBA BHICTYIIAIOT J1e-
MEHTaMH (OXPaHUTEIbHBIMU IPABOMOUYMSIMU) COOTBETCTBYIOIIETO PEryJISITABHOIO MPaBa B €ro OCIio-
PEHHOM WJIM HApPYIIEHHOM COCTOSTHMM; BO3MOXHOCTbh ITPUCBOCHHUSI PE3yJIbTaTa JICUCTBHI CyOBEKTa
OXPaHUTENBHOW 00S3aHHOCTH 00pa3yeT CyObeKTMBHOE TPakJaHCKOE MPaBO; BOZMOXKHOCTb oOpaire-
HMSI 32 3aIIUTOM MPaBa K rocyIapCTBEHHBIM (YIIOJTHOMOUEHHBIM TOCYJAPCTBOM) OpraHaM MpeJCcTaB-
JsieT ool BXOASIee B CONepkKaHue MyOIUIHO-TIPABOBOTO OTHOIICHUsI CYObEKTHMBHOE MPABO Ha
3allUTY JPYroro CyObeKTUBHOTO MpaBa — YaCTHOTO, B TOM YMCJIe IPakIaHCKOTO.

B nensx gasnbHEHIero ucclieZIoBaHusl MOHATUS «OXPAHUTENIBHOE TPABOMOYME» M «OXPaHH-
TEJILHOE TPaBO» HEOOXOIMMO COOTHECTH C MOHATUSAMU «TPEOOBAHKE» U «IIPUTSI3AHUC.

CymiecTByIOT /IBa 3HAYCHUsI TEPMUHA «TpeOOBaHME»: TpeOOBaHME KaK MpaBo (IPaBOMOYKE)
TpeOoBaHUs, Tpe/ICTaBIsAIoINIee COOOM UleabHYI0 CYOCTaHITNIO (TpeOOBaHUE-BO3MOKHOCTD), U Tpe-
OoBaHUE KaK JEHCTBUE, aKT pean3aluy rpaBa (IpaBoMoOYMsi) TpeOOBaHUsI, NOMyUHBIIee 00bEK-
THUBUPOBAHHOE BBIPAXKEHUE M TIO3TOMY BBICTYHalolIee (PeHOMEHOM MaTepUasIbHOrO Mupa (TpedoBa-
HUe-/IefCTBYE, HAITpUMEp KCK)'S.

Uro Kacaercsi HIOHATHSI «TIPUTSI3aHUE», TO UM OOBIKHOBEHHO 0003HaYaeTcsl TpeOOBaHME-BO3-
MOXHOCTb, CIIOCOOHOE K MPUHYAUTETIBHOMY OCYIIECTBIECHHIO. T. €. MPUTSA3aHUEM MMEHYIOT I0pH-
AUYECKYI0 BO3MOXHOCTb, OJHOBPEMEHHO OONAJAONIyI0 JBYMsI MPU3HAKAMU BUAOBOTO OTINYHUS:
MpeIHA3HAYEHHOCTBIO [IJIS1 3allMThl HAPYIIEHHBIX (OCIIOPEHHBIX ) IIPAB (3aKOHHBIX MHTEPECOB) U OCY-
IIECTBUMOCTBIO (peaii3yeMOCThI0) B CyIeOHOM mopsiake .

CkazaHHOE TO3BOJISIET ONpPENEIUTh MPUTA3AHUE KAK OCHOBAHHYI) HA HOPMAX Npasa u ocy-
wecmaumyro (peanusyemyro) 8 cyoeOHOM NOpsiOKe 803MONCHOCHIb, NPEOHAZHAUEHHYIO 0N 3AUAUNIbL
HapyueHHvlX (OCNOPEHHbIX) NPAB U OXPAHAEMBIX 3AKOHOM UHmepecos. TIpu TakoM MOaXoe K YHUCITy
NPUTSI3aHUA OTHOCATCS HE TOJIBKO OXPaHUTENIbHBIC CYObEKTUBHBIE NIPaBa, HO U OXPaHUTEITbHBIC Ipa-
BOMOYHSI B COCTaBE HAPYILICHHBIX (OCTIOPEHHBIX ) PETYJISTUBHBIX CYObEKTUBHBIX MPaB. B To ke Bpems
HE SIBJISIIOTCS MIPUTSA3aHUSIMUA MEpPbl CAMO3AIIUTHI U OTNIEPATUBHOIO BO3/ICHCTBUS, TIO ONPEICIICHUIO
peam3yemMble OMHOCTOPOHHUMH JICUCTBUSIMU YIIPABOMOYEHHOT'O JIUIIA, T. €. BHE TPABOIPHUMEHEHUSI.

Ortciona BUHO, YTO MOHATHUSI MaTepUaIbHO-IIPABOBOIO TPEOOBAHUSA-BO3MOKHOCTU U TIPHTSI-
3aHMsI TTOJIHOCTBIO COBIA/IAIOT; TpeOOBaHUE-/ICHCTBUE U TIPUTSA3AHUE — PA3JIMYHbIC TIOHSTHUS, XOTS U
B3aMMOCBSI3aHHbIE, TIOCKOJIBKY JICHCTBUTEIbHOE, 0OOCHOBAHHOE TpeOOBaHKe-IeHCTBUE BHITEKACT U3
MaTepUaTbHO-TIPABOBOTO TPEOOBAHUI-BO3MOKHOCTH (TIPUTS3AHMSA).

18 IBoiicTBeHHOCTH OHATHS TpeboBaHKs 00yCIIOBJIeHa IIPUPOION IIPABOBBIX CPEICTB, CPEI KOTOPBIX BCEIa BBIIEIAIOTCS CPeJl-
CTBa-yCTaHOBJIEHUS (MHCTPYMEHTBI) U CpeCTBa-iessHu (TexHonorun) (cM. 06 srom: [Ipobiemsl Teopuu rocyapcTsa 1 rnpasa: yueo.
niocodue / mox pea. M.H. Mapuenko. — C. 354-372 (aBtop rmassl — mpog. A.B. Manbko)).

19 CrnietyeT 0co00 NOJUEPKHYTb, YTO OJMH IPU3HAK MPEeIIoIaraeT HellpeMeHHOe HaJIM4Ue JPYroro, MOCKOJIbKY CyeOHas 3alura
B cuiy 1. 1 cr. 11 'K P® Mosker ObITh IpesiocTaBieHa TOJIKO HapyLIEHHBIM (OCHIapHBAEMBIM) TIpaBaM MJIM 3aKOHHBIM MHTEpPECaM.
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1.2. OxpansieMblil 3aKOHOM HMHTEpPeC

B cuny cr. 2 TTIK P® (9. 1 c1. 2 ATIK P®) omHO# U3 3a/1a4 rpaxJaHCKOTO (apOUTPaKHOTO)
CYJOIIPOM3BO/CTBA SIBJISIETCS 3aIUTa HE TOJIBKO MPaB, HO U OXPAHAEMbIX 3AKOHOM (3AKOHHBIX) UHmMe-
pecos® yIaCTHUKOB OOIIECTBEHHBIX OTHOIIICHHA.

Kareropust 3akOHHOTO MHTEpeca HaXOIUT B JOKTPUHE JAIEKO HEe caMoe OJHO3HAYHOE TOHU-
MaHue. BecbMa MokaszartesbHO B 9TOM CMBICE CJeylollee BhICKa3blBaHKE, nMeloliee Oojee yem
COPOKaJIETHIOI UCTOpHIO: «Hy)KHO MO0 10Ka3aTh, YTO HUKAKUX 3aALIUIIAEMBIX 3aKOHOM UHTEPECOB,
MOMHUMO CYOBEKTUBHBIX IIPaB, HE CYIIIECTBYET, a TIO3TOMY UCIIOIb30BAaHUE BO MHOTHX aKTaX... TIOHSI-
THSI «OXPaHSEMbIM 3aKOHOM MHTEPEC» OIMIMOOYHO, MO0, TPU3HAB MPABOMEPHOCTh 3TOTO MOHSTHS,
TMIOJIBEPrHYTh €r0 MCCISAOBAHUIO KaK B OOIIETEOPETUYECKOM TIIaHe, TaK U B chepe OTPaC/IeBbIX ANC-
LIUIUTAH» 2.

Pemienve nanHOW mpoOieMbl HEOOXOOMMO TPOU3BOAWTH, OTTAIKHMBASICh OT CIEIYIONINX
OTIPABHBIX HAYaJI

Bo-1iepBbIX, MPUHIMITAAILHOTO 3HAUYEHHS B TOM, KAKOH UMEHHO POJIOBOM TEPMUH yIIOTPEOUTh
IUTsI OTIpeie/ICHsI TIOHSTHSI 3aKOHHOTO MHTepeca — «CTpeMJICHHE» 22, «BOBMOKHOCTD Oyara»2?, «1opu-
JMYecKast JJ03BOJICHHOCTh» >4 U T. 1., HeT. B moOom ciydae peds uaeT 00 0CO3HAHHOW MOTPeOHOCTH,
CTUMYJIUPYIOIIEN YeioBeYecKoe MoBeieHe (CTpeMJIeHHe) K ee ylIoBIeTBOpeHuio. B cBoio ouepenp,
YIOBJIETBOPEHHE JI03BOJICHHBIM TMOBE/ICHUEM OCO3HAHHOW MOTPEOHOCTH MPHUHOCUT 3aMHTEPECOBAH-
HOMY JIMIy HECOMHEHHYIO BBIrofy (671aro, rmojb3y).

Bo-BTOpBIX, MHTEpECH! IMYHOCTH, KaK U CaMa JIMYHOCTD, TIO CYILIECTBY, Oe3rpaHuyHbl. [ToaTomy
3ajaua [MBUJIMCTUKY BUJUTCS B OYePUMBAHUM KPyra TeX UHTePECOB, HapyIIeHNE UM OCTIapUBaHKe
KOTOPBIX AOIyCKAaeT MPUMEHEHHEe Mep TPakJaHCKO-TIPaBOBOM 3auuThl. CJI0BOM, HEOOXOAMMO Orpe-
AeNMUTh 00JIACTh CYIIECTBOBAHMUSI 3aKOHHOTO MHTEpeca Kak 0OBEKTa rpaxkJaHCKO-TIPABOBOM 3aIIUTHI.

OmubOYHO OTBHICKMBATh OXPAHSEMbId 3aKOHOM HWHTEPEC B IUIOCKOCTH TMPOIECCYaTbHOTO
npaBa®.

O 3aKOHHOM MHTepece Kak 00 oObeKTe 3amuThl yroMuHaercsi B Koncturyiwm Poccuiickoit
®epepauyu (4. 2 cr. 36 1 u. 3 cr. 55), K P® (cm., Hanp., a03. 2 ct. 13, ct. 31, m. 2 u 3 cT. 36,
m. 1cr. 55, n. 3 cr. 152 u T. 11.), a TaK:k€ BO MHOTUX MHBIX HOPMATUBHBIX aKTaX MPEUMYILECTBEHHO
MAmepuaNbHO-npasosozo xapakrtepa (cM., Hamp., ad3. 2 1. 1 c¢r. 7 CK P®, 1. 2 cr. 1 KK P®). Kpome
TOTO, MPU3HAHKME OXPAHSEMOro 3aKOHOM MHTepeca MpoLecCyabHO-TIPABOBOW KAaTEropuei MoBieyeT

20 B joprmueckoii TuTepaType BHICKA3bIBAIOTCS PA3MUHbIC BIISIb HA COOTHOMICHHE TEPMUHOB «3aKOHHBIA HHTEPEC» H «OXPa-
HSIEMBII 3aKOHOM HHTepec» (0030p MMEIOIIMXCS IO JAaHHOMY BOIPOCY ToveK 3peHust cM.: Mansko A.B., CyGouer B.B. 3akoHHbIe
MHTepecHl Kak rpaBoBast kateropusi. — CI16., 2004. — C. 76-78). [IpuHrMast Bo BHUMaHMe MPUHIMIT SAWHCTBA JBYXWICHHOW KBaJIH(H-
Kaluu (JUXOTOMUM), 3aKOHHBIN (coomeemcmeyrousuii 3aKOHY ) UHTEPEC ClleyeT IPOTUBOIIOCTABUTh HHTEPECY HE3aKOHHOMY (npomiu-
6opeuaujemy 3aKOHY), KOTOPBII, OYEBUHO, OXPAHSTHCS TOCYJapCTBOM He MOskeT. IIpi TakoM Moaxoze MOHsATHE 3aKOHHOrO MHTepeca
OKa3bIBAETCs LIMPE MOHATUS OXPaHAEMOro 3aKOHOM MHTepeca, OCKOJIbKY MHOTME He ITPOTUBOpEeYallliie 3aKOHY MHTEPEeChl HaXOIATCS
3a IpeiesIaMH PABOBOTO PEryIMPOBAHKS M TO3TOMY HE MOT'YT OXPaHSThCS IOPUAMYECKUME cpelcTBamMu. ClieJoBaTeIbHO, UCTIONb30-
BaHME B HEKOTOPbIX HOPMATHUBHbIX IIPABOBBIX aKTaX TEPMHHOJIOTHN «OXPaHsEMbIil 3aKOHOM HHTEpEeC» ClleyeT IPU3HaTh Oonee rpa-
BWIbHBIM. OJIHAKO, YUMTBIBAsA, YTO CaM 3aKOHOJATENb PacCMaTpHBaeMble MOHATHS MOC/IEA0BATENbHO HE Pa3rpaHUUMBACT, OHH yIO-
TpeONAITCA B AAJIbHEHIIIEM KaK CHHOHMMBI.

2 Yeuor .M. Cy6bexTuBHOE 1paBo u (opMbI ero 3amuThl // VI30panHbie Tpy/pl M0 rpaxaanckomy mpoueccy. — CII6., 2005. —
C.55.

2 Cwm., Harip.: Epomenko A. CyneGHas 3amumra oxpaHsieMoro 3akoHoM uHTepeca // Coerckas octuimst. — 1977. — Ne 13. — C.
19; Caynsak O.I1., Sxumo A.W. Criopbl BOKpyT 3akoHHBIX UHTEpecoB // [IpaBoBenenue. — 2005. — Ne 2. — C. 220.

B Marasunep S1.M. Yka3s. cou. — C. 157.

24 Massko A.B., Cy6oues B.B. Yka3. cou. — C. 73.

B Cm., Hanp.: ['ypeuda M.A. I'paxxaaHckue npoueccyaibHble IPaBOOTHOLIEHHUs U ITpoLeccyaibHble aeiictus // Tpynst BIO3U. —
T. 3. - M., 1965. — C. 83, 86; byrHes B.B. OxpaHsiemblil 3aKOHOM MHTEpeC: MOHATHE U MEXaHW3M 3ailuThl // Bormpocsl Teopun
OXpaHsEeMbIX 3aKOHOM MHTEPECOB: Te3. I0KJI. VI 001, Hayy. — IPaKT. KOH(. MOJIOABIX YYEHBIX U crielranicToB (4—6 deBpas 1990r.). —
Apocnaens, 1990. - C. 11.
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3a co00i (haKTUUYECKYIO YyTPaTy €l0 CBOel CaMOCTOSITENIBHOCTH. B yacTHOCTH, ocTaHyTcs 0e3 0Obsic-
HEHUs ¥ TIPAaBOBOM 3alUTHl MHOTHE MHTEPECHI, HE UMEIOIIUE K CYJOMPOU3BOACTBY HUKAKOTO OTHO-
meHnsi. CKa3aHHOE He 03HaYaeT OTPHULIAHKS BO3ZMOKHOCTH CYIIECTBOBAHMS MTPOLIECCYAIbHBIX UHTE-
PECcOB, 3alMINAEMBIX MTPOIECCYaTbHBIMU ke criocodamu. OIHAKO OOBEKTOM I'PakaaHCKO-TTPABOBOM
3aIIMTHI BHICTYMAIOT MHTEPECH B chepe OOIIeCTBEHHBIX OTHOIIEHHUH, COCTABIISIONIMX MPEeJMET Ipask-
JAHCKOTO TpaBa ¥ UHBIX MAaTePUAILHO-TIPABOBBIX OTPACIIei .

B ropuandeckoit muteparype Mmpu UCCAeJOBAaHUH MOHSATHS 3aKOHHOTO MHTepeca HEpeIKO Mpu-
OEraioT K ero OHTOJIOTMYECKOW MHTeprpeTaluy (0ObeKTUBHAS, CYOBEKTUBHASI, OOBEKTUBHO-CYObEK-
TUBHAsI KOHIICTIIIUN UHTepeca)?’.

VKka3aHHbIe KOHIETIIIH [0-Pa3HOMY OIPEAeSIOT MPUpoRy uHTepeca. M XoTs BBISICHEHUE TOTO,
KaKUM TPOAYKTOM — OOIIECTBEHHOTO OBITHS, COZHAHUS VI OCO3HAHHOTO OBITUSI — SIBJISIETCS] MIHTE-
pec, TOIKHO MPOM3BOAUTHLCS 32 TpeesiaMy I0PUANIECKOro aHaIn3a, B 1essX (popMUpOBaHUS TIPH-
TOJHOTO JJIs1 IPABONPUMEHHUTETHHOM MPAKTHUKU MPEICTABICHUsI O 3aKOHHOM MHTepece oOpalleHre K
dunocodckum acriekTaMm poodIeMbl HeN30€KHO.

TpakToBKa MHTEpeca Kak OOBEKTUBHOTO SIBJICHUS, CBS3AHHOTO HCKJIIOUHMTENBHO C OBITHEM
npeaMeTa®, Hempuemiema JIJIsl YaCTHOTO (B TOM YHCIIe IpakJaHCcKoro) mpasa. M3 a63. 1 m. 1 c1. 2TK
P® crenyer, 4To rpakkIaHCKUM 3aKOHOAATEIbCTBOM PETYJIUPYIOTCSI UMYIIIECTBEHHbIC U CBSI3aHHBIE C
HUMH JINYHBIE HEUMYIIIECTBEHHBIE OTHOIIICHU I, OCHOBAaHHBIE HA PABEHCTBE, AaBTOHOMUU BOJIM M UMY-
IIIECTBEHHOW CaMOCTOSITEIbHOCTH MX Y4acTHUKOB (a03. 1 1. 1 ct. 2 'K P®). [Toatomy K 4uncity OCHOB-
HBIX HayaJl [IMBUJIMCTIYECKON OTPACIM OTHOCUTCS TIPUHLIUI AUCTIO3UTUBHOCTH, COTJIACHO KOTOPOMY
rpak/laHe ¥ I0pUIMYecKre JMIa 10 CBOEMY YCMOTPEHHIO OCYIIECTBIISIIOT CBOU IPaBa, B TOM YHUCIE
npaBo Ha cyaeOHyo 3aumTty. COOTBETCTBEHHO, I'PakKIAaHCKO-TIPABOBOM 3aIIIUTE MOAJIEKAT UHTEPECHI
KOHKPETHOM JIMYHOCTH (UHOUBUOYANbHDIE UHIMEPeChl ), & He MHTepeC OOITHOCTU, JAHHBIN OOBbEKTUBHO
Y OIpe/ieNisIeMBbIil ee MPUPOION M YCIOBUSIMU CYIIECTBOBaHUS. KoanexmueHvle uHmepecot, K YiCIy
KOTOPBIX OTHOCSITCSI U CAMYCHble UHMepechl, ONpeielisieMble TPUHAIEKHOCTBIO JIUIA K M3BECTHOU
COIMAJILHOW Tpynrie (MHTepechl HECOBEPIIEHHOIETHUX, MHTEPEChl HEONpeeJIeHHOTO Kpyra JIUI U
T. I1.), JIUOO TOJIBKO YYUTHIBAIOTCS B TPABONPUMEHUTETLHOM IeSITETbHOCTH TP Pa3pelieHIH I0pUIi-
YeCKUX KOH(IUKTOB (CM., Harp., cT. 566, 663, a63. 2 1. 2 ct. 1065 'K P®), mubo BbIcTynaoT 00b-
eKTOM ITyOJIMYHO-TIPABOBOM 3aIUTHI (HATIPUMeEp, MPU MPEAbSIBICHUN TOCYIAPCTBEHHBIM OPraHOM B
clydae, MpeayCMOTPEHHOM (hbe/iepalbHbIM 3aKOHOM, UCKA B 3aIIUTY MyOJIMYHBIX HHTEPECOB).

Bmecre ¢ TeM mpu3HaHME WHTEPECa UCKAOUUIMEAbHO TIPOAYKTOM JIesITEIbHOCTH YesloBeve-
CKOro MO3ra JIMIIAeT pacCMaTpUBaeMoe SIBJICHUE CIIOCOOHOCTH BBICTYIATh OOBEKTOM IOPUIMUYECKON
3aIIUTHl — 3AUUIMHOCNOCOOHOCMU, TaK KaK TICMXOJIOTMYECKHe MPOLECChl MPUHIMITUATBHO HeJI0-
CTYITHBI TIpaBy. B 3TOM cMbICIe TPaKTOBKA 3aKOHHBIX MHTEPECOB B KayeCTBE CTpEeMJICHUI> Tpe-
OyeT yTOYHEeHHsI, KOTOPOE MO3BOJISIO OBl MPABOMPUMEHHTENIO YCTAHABIMBATh HAJIMYME HApyIIIeH-
HOTO (OCIIOPEHHOTO) MHTEpeca Ha OCHOBAaHUM OObEKTUBHBIX JIAHHBIX.

Kpome Toro, oxpaHutesbHbIE I'paskIaHCKO-TIPABOBbIE OTHOIIEHHS B IIEPBYIO OUepe/ib HalleIeHbI
Ha yCTpaHeHHe HeOIaronpyusATHBIX MOCIEICTBUI TOMYIIEHHOTO HapyLIUTeeM JesiHUsI, TpUuoOpeTast B
CBSI3M C 3THM, KaK MPaBUJIO, BOCCTAHOBUTENIBHBIN XapakTep. IHTepec ke, eciv ero MoHUMaTh UCKITIO-
YHUTEJHHO B KAYECTBE CTPEMJICHU S, BPSIL JIM MOKET ObITh BOCCTAHOBJIEH, TIOCKOJIBKY JTIOOOM MCUXOJI0-

% Cwm, Harp.: ['pubanos B.I1. UHTepec B rpaxaanckoM mpaee // OCyIecTBIeHHe W 3allluTa TpakJaHcKuX mpas. — M., 2001. —
C. 239, 240; Ceepmibik [.A. I'paxkaaHCKO-TIPABOBBIE CIIOCOOBI COYETAHUST OOIIECTBEHHBIX, KOJUICKTUBHBIX M JIMYHBIX HHTEPECOB. —
Caepmiosck, 1980. — C. 66; Yevor [I.M. Vka3. cou. — C. 55.

2 Cwm., Hamp.: I'puGanoB B.I1. Vka3. cou. — C. 235-238; Manbko A.B., Cy6oue B.B. Vkas. cou. — C. 14-25.

28 Tak .M. OGLIECTBCHHbIE U JIMUHbBIE MHTEpeCH U X coveTaHue npu coupanmisme // Borpocsl ¢pumocodrm. — 1965. — Ne 4. —
C. 19.
¥ Cwm., Hanp.: Epomtenko A. Vka3. cou. — C. 19; Masnbsko A.B., Cy6oue B.B. Vka3. cou. — C. 73; Caynsak O.I1., Dxumos A.U.
Vka3. cou. — C. 220.
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T'MYECKUI TMPOIIECC, UMEIOIIUI CTPOrve BpeMeHHbIe paMKu, HeoOpaTuM. [Ipy Takux yCJIOBHSIX TPH-
MeHEHHe T'PakJaHCKO-TPABOBOTO MHCTPYMEHTAPHUsI CTAHOBHUTCS BeCbMa MPOOIeMaTHUHBIM.

Hakoner, vicnionb3oBaHue B 1EJISX I0PUIAIECKOTO MCCAEAOBAHUS CyObEKTUBHON KOHLICTILIUH
MHTEpeca He TIO3BOJISIET OOBSCHUTD, KAKUM 00pPa30M MOTYT ObITh HApYILEHb! 0e3 (PU3NIECKOro YHU-
YTOXKEHHUSI JIUIIA €ro CTPEMIICHHSI, He COOOpa3yIOIIMecs C TOM KU3HEHHON CUTYalleld, B KOTOPOH 3TO
JIMLIO HaxoauTcs. B ToM-To Bee U €10, 4TO KorJa peub UIET O HapyIIEHUH WA OCIApUBaHWUU MHTeE-
peca, UMeeTcs B BUly BTOP;KEHUE HAPYLIUTENs B pealbHble YCJIOBUS, B KOTOPbIX HAXOAUTCS 3alHTe-
PECOBAHHOE JIULIO.

Bo-niepBbix, CTpeMIIeHHIO, HAXOAAIEMYCsl B CyObeKTUBHOM cepe, cieayeT AaBaTh OObEKTUB-
HYIO OIIeHKY. B "acTHOCTH, AJ1s1 TOrO, YTOOBl YCTAHOBHUTH, MOIJICKUT JIM UHTEPEC 3aluTe, He0OXO0-
JIMMO MCCIIEIoBaTh 0OCTOSTEbCTBA, B KOTOPHIX HAXOAMJIOCH JIMIIO B MOMEHT HapylIeHHs MK OCTia-
pUBaHMSI IAHHOTO MHTepeca. VIHBIMM CIOBaMU, HA/IIEXKUT BBISICHUTD, MOT JIU OBITh YOBJIETBOPEH B
KOHKPETHOM ’KU3HEHHOU CUTYallMH TOT UHTEPEC, O 3aLIUTE KOTOPOIo UIET Peyb.

Tak, mo cmbiciny 1. 1 u 2 c1. 234 TK PO, untepec nuna B COXpaHEHUH HEYIIEMJISEMOro JaB-
HOCTHOT'O BJIQJICHUsI IMYIIIECTBOM KaK CBOUM COOCTBEHHBIM TOUICKUT 3aIUTE TIPU YCJIOBHUHU, ECITH
OHO HOCHT JIOOPOCOBECTHBIN U OTKPHITHIN XapakTep. COOTBETCTBEHHO, HEAOOPOCOBECTHOE U (MJTH)
TallHOE BJIaJIeHUE UMYIIECTBOM He CIIOCOOHO YJOBJIETBOPUTH MHTEPEC JIMIA B TPUOOPETEHNH TpaBa
COOCTBEHHOCTH Ha UMYIIecTBO.

Bo-BTOpBIX, B OMHOH M TOH XK€ CUTYallMd y CYyObEKTOB, MMEIOIIMX PAa3IMYHbIA IICHXOJIOrnYe-
CKHMI CKJIaJl, MOTYT ObITh U pa3Hble CTPEMJICHUsI, BKJIIOUasi OObEKTUBHO BpEIHbIC ISl TMUYHOCTU U
(1K) HEe COOTBETCTBYIOIME 3aKOHY. OUeBHIHO TIO3TOMY, UTO 3AIUTA MOXET ObITh MPEIOCTaBICHA
TOJIKO Pa3yMHBIM U JI0OPOCOBECTHBIM MHTEpPECaM, YIOBJIETBOPEHHE KOTOPHIX MPHUHECET JIUITY ACH-
CTBUTEJIbHYIO I0JIb3Y U KOTOPbIE HE MPOTUBOpEYAT 3aKOHY, a TAK)KE HE HapyIIAIoT IpaBa U aHaJo-
TMYHBIE UHTEPECHl JPYrux Juil. B 3ToM cMbiciie 0oco3HaHMe MOTPeOHOCTE MOXET MPOU3BOAUTHCS
3aMHTEPECOBAHHBIM JIUIIOM (MJTM 3aKOHHBIM MTPE/ICTABUTENIEM HEIEECTIOCOOHOTO 3aMHTEPECOBAHHOTO
JMLIA), a IPU BO3HUKHOBEHUM CHOPA — MPaBOIPUMEHUTENIbHBIM OPraHOM TOJIBKO B T€X I'PaHMILIAX,
KOTOPBIE OUYEPUEHbI 3aKOHO/IATEIIEM.

Harpumep, B cuny 1. 2 c1. 171 'K P® untepec rpaxknaHnnHa, HeJeecrocoOHOTO BCIIE/ICTBUE
MICUXMYECKOT'0 PACCTPOMCTBA, B IPU3HAHMY IIPABOBbIX MOC/IE/ICTBUN (AEACTBUTEIBHOCTH) COBEPILIEH-
HOUM UM CJIEJIKH MOAJIeKUT 3aIHTE, €CIM CAEIIKA COBEPIIEHA K 8bl200e ITOTO IpaskIaHuHa>!.

Takum 0Opa3oM, MHAWBUIYIBHBI MHTEPEC CYIIECTBYET B KOHKPETHBIX OOCTOSITENILCTBAX,
UCTIONIb30BAHUE KOTOPBIX IIPUHOCHUT JIAILY BBITOAY, T. €. SABISETCA CUmyayuoHHviM. Takol UHTepec
MPE/ICTaBIISIET COOON HEMpPeMEHHOE €IMHCTBO OOBEKTUBHOTO U CyObEKTMBHOIO MOMEHTOB.

BONBIIMHCTBO yUEHBIX CBSI3BIBAET CYIECTBOBAHME 3AKOHHBIX MHTEPECOB C HECTIOCOOHOCTHIO
WM HEKeJIaHWEM 3aKOHOJIATeNIsI OMIOCPEIOBaTh PasHOOOPa3HbIe W MOCTOSHHO BO3pACTAIONINE UHTE-
PEeCHl IMYHOCTH CYOBEKTUBHBIMU MpaBamMu>2. OTCioa BEIBOAUTCS TJIABHBIM 00Pa30M HeOpUOUHeCKULE
(B TOM UYHCJIE «<9KOHOMHUYECKUIT», «KOJTMUYECTBEHHBI», «KAYECTBEHHBIN» U T. I1.) XapaKTep MPUYMHBI
CYILIECTBOBaHMS OXPaHSIEMbIX 3aKOHOM UHTEPECOB.

Bmecre ¢ TeM NpemsioXeHa HOPMAMUGHAs. Meopus 3aKOHHO20 UHmepeca, B CUITY KOTOPOU
MOCJIEIHUI UMeeT opuaudeckoe npoucxoxiaeHue. Hanpumep, kak nonaraer ®.0O. Borateipes, B

] OOLIMPHON OTEYECTBEHHOM U 3apyOeKHOW I0PUANYECKON JIUTepaType Mo npodiemMe BiiaieHus ObLTH BbICKA3aHbI Pa3InIHbIe
OOBSICHEHHS €0 3aIUTHI, KOTOPbIE MOKHO YCJIOBHO OOBEJMHUTD B TPH THIIA: €CTECTBEHHO-IIPABOBOM, ITyOJIMYHO-TTPABOBOM U YaCTHO-
mpaBoBo# (moxpoOHee 00 3tom cM.: KoHoBanioB A.B. BnaseHnue u Brajfenbueckas 3alura B rpaxkaaHckoM mpase. — CI16., 2004. —
C. 101-110). [TpuarMast BO BHIMaHHe MPHUBE/ICHHbIC BBIIIE 3aMEYaHUs], CIeAyeT MPU3HaTh, YTO B MPEAYCMOTPEHHOM II. 2 cT. 234
'K PO cnyuae 3aumuTy nojydyaer He camo BJIaJIeHHe, a OXPaHsIeMblil 3aKOHOM MHTepeC y3yKalueHTa B IPUOOPETEHUH MTOCPEACTBOM
B/IaJICHHs TTPaBa COOCTBEHHOCTH Ha BElllb.

3! Mo eMblciTy JaHHOR NPABOBOA HOPMBI, CIEIKA MOKET GbITh IIPU3HAHA ICHCTBUTEIILHOM, A C/IEIOBATE/IBHO, HHTEPEC HeIeecrio-
COOHOTO 3aIlUIIEH U ITPH YCIOBHU OTCYTCTBHS Y CICJIKHM MHBIX IOPOKOB, JICJIAIOIIHMX €€ HeICHCTBUTEIBHOM.

2w, Hanp.: By JI.C. O6uias Teopus npasa. — JI., 1976. — C. 188; Maneun H.C. Oxpansiemslii 3akoHoM uHTepec // CoBeTckoe
rocyznaperso 1 npaso. — 1980. Ne 1. — C. 30, 31; Maseko A.B., Cy6oues B.B. Yka3. cou. — C. 101-107.
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cdepe MHTEepPecoB, He OMOCPEYeMbIX CYObEKTUBHBIM MPABOM (OXpaHSEMbIX 3aKOHOM MHTEPECOB),
PEryJISATUBHOTO MTPABOOTHOIIIEHHS BOOOIIE HE MOKET ObITh; B MOMEHT HapyIIeHHsI HHTepeca BO3HU-
KaeT JIMIIb OXPAHUTEIbHOE TPABOOTHOIIEHNE .

Hecrioco6HOCTh (HekenaHue) 3aKOHO/IaTe sl OIOCPEIOBaTh Te WM WHBIE CTPEMJICHUS JIMYHO-
CTU CyOBEKTUBHBIMU NIPABaAMU HEJb3sI TPU3HATH YAIAYHBIM FHOCEOTIOTMUECKUM OObSICHEHUEM 3aKOH-
HBIX MHTEPECOB.

[TpeamMer paBoOBOro peryJMpOBaHUsI COCTABIISIOT OOIIECTBEHHbIE OTHOIICHHSI, KOTOPbIE 00b-
eKTUBHO MOTYT OBITh yperyJrpOBaHbI MIPABOM U B JaHHBIX YCJIOBHSAX TPEOYIOT IOPUIUYECKOTO BO3-
nevictBusi®*. CrenoBaresibHO, MHTepeC B cpepe OOMIECTBEHHBIX OTHOIICHUI, KOTOPbIe 0OObEKTUBHO
HE MOTYT OBbITh YPeryJMpOBaHbl MIPABOM, 3aKOHOM HE OXpaHsIeTCsl BOBCE M TIO3TOMY He TOIICKUT
IIPaBOBOM 3alllUTe.

A BOT Kor/1a 3aKOHO/IaTEJIb HAMEPEHHO OTKA3bIBAETCS OT KAKOTO-TMO0 BO3/IEHCTBUSI HA COCTaB-
JISIOIIME TIPeaMeT TIPABOBOTO PEryIMpPOBaHMsI OOIIECTBEHHbIE OTHOILECHUSI, UMEET MECTO OIIMOKa
B TIpaBe, KOTOpasi MOXET ObITh MCITPaBJIeHa TOJBKO caMHUM 3aKoHomartesieM . COOTBETCTBEHHO, 10
WCIIPaBJICHHUs] TaKOW OHIMOKW MHTEpPEeChl JUYHOCTH, Jiekalue B cdepe yKa3aHHBIX OTHOIICHU,
JIMIIIEHBI IOPUINIECKOH 3aIuThl. Eciin BXoasIIe B peMeT MPaBOBOTO PEeryIMpOBaHUsI OOIIeCTBEH-
Hble OTHOILIEHUsI OKA3aJIMCh HE3aMEUEHHBIMU 3aKOHOJATENIeM IO MHBIM CyOBEKTHBHBIM MPUYMHAM
MO0 TOSIBUIIMCH yXKe TIOCTIe TPUHATHS HOPMATUBHOTO aKTa, HEOOXOAMMO BECTH pedb O Ipodese
B IIpaBe, BOCIOMHEHHE KOTOPOTO OCYIIECTBIISETCS MOCPEACTBOM AHAJIOTMHM 3aKOHA WJIM aHAJIOTUH
npaBa. OMHAKO M TPU aHAJIOTMHY 3aKOHA, ¥ TIPY aHAJIOTHHU MPaBa COOTBETCTBYIOIEE OOIIECTBEHHOE
OTHOILICHUE PACCMATPUBAETCSI B KAYECTBE MIPABOOTHOIIIEHHS, T. €. BOIIPOC O MPOUCXOKICHUH 3aKOH-
HBIX MHTEPECOB MO-TIpekHEMY TpeOyeT OTBeTa.

Jlymaetcsi, YTo 3aKOHHbIE MHTEPEChl IMEIOT I0PUIMUECKIE TIPEIIOChIIKH CBOETO CYIIECTBOBA-
HUSL.

Bce unTepeckl, oTHOCSIIMECS K MPEeMETY MPABOBOTO PErYJIMpPOBaHMsI, HECOMHEHHO, HOJIKHBI
MOJIyYUTh HOPMATHBHYIO periameHTanuio. LleneHanpasieHHOe ke BO3JEHCTBHE MpaBa Ha oOIlle-
CTBEHHBIE OTHOIIIEHUSI COCTOUT B CO3JJAHMM KaK COOCTBEHHO PETYJISTUBHBIX MPaBUJI, YCTAHABIMBAIO-
IIUX MEPy BO3MOXHOTO ¥ JJOJDKHOTO TOBEJEHUS] YYACTHUKOB 3THX OTHOIICHUH, TAK U OXPAHUTEIIb-
HBIX HOPM, MPeIyCMaTpUBAIOIINX MOCJIEICTBIS MBICIMMBIX HapylIeHU Ha3BaHHOU Mepbl. [Tpu sToM
OIpe/Ie/IeHHBIN JIMYHOCTHBIN MHTEPEC MPECTAeT B KAYECTBE MOAbKO OXPAHSEMOrO 3aKOHOM MMEHHO
MIOCTOJIBbKY, MTOCKOJIBKY CyObEKTHBHOE MPABO WII eI1le He MPUOOPETEHO, WM yKe YHUITOXKEHO Hapy-
IIEHHEM.

WTtak, 10puinvecKy 3HaUMMBbIIA XapaKTep NMeeT TOT UHAWBUIYaIbHBIN MHTEPEC, KOTOPBIH MOJI-
JIEXKUT YIOBJIETBOPEHUIO TIOCPEACTBOM OCYIIECTBIIEHHS CyObEKTUBHOTO TIpaBa, Wi, TOBOPsI MHAYE,
peau3aiyy IpaBoOTHOIIEHUs. B cBOI0 oueperib, yKa3aHHbI MHTEpEC UMEET TPU CTaUU PA3BUTHUS:
1) unTepec B mpuoOpeTeHNH CyOBEeKTUBHOIO TpaBa; 2) MHTEpEC B COXpaHEHUH MPHOOPETEHHOTO
CYOBEKTHBHOTO TIpaBa; 3) MHTEPEC B OCYIIECTBICHUU COXPAHSIONIErocsl CyObEKTUBHOIO Ipasa’®.
[Tpuyem Ha BTOPOH WM TPEThEW CTAAWU COOTBETCTBYIOIIMI MHTEPEC MOKET OBITh yTpadeH JIUIIOM,
YTO, OMHAKO, HE MIPUBEJIET K ABTOMATUYECKOMY IPEK PAIIEHUIO YKe IPHOOPETEHHOTO CyObeKTUBHOTO
npaBa. OTMEYeHHOEe 0OCTOSTENLCTBO, TOMUMO IPOYEro, AEMOHCTPUPYET CAMOCTOSITEIBHOCTD CYOb-
eKTUBHOT'O MTpaBa 10 OTHOIIEHUIO K UHTEPECYy.

WHTepec B OCYIIECTBICHUM HAIMYHOTO CYOBEKTHBHOIO TpaBa 3aIIMINAETCS UCKITIOUUTEIBHO
yepes 3aumTy 3Toro npaea. OTciona BUIHO, YTO OTIEIBHO OT CYOBEKTUBHOIO MpaBa peasibHa MpaBo-
Basl 3alllMTa MHTEepeca TOJNbKO B JIBYX CIydasx: 1) Korjaa JIMIO HaXOOUTCS B CUTYaIliH, TPEI0CTaBIIsI-

3 oM. BorareipeB ©.0. NUnrepec B rpaxaanckom npase // XKypHaiu poccuiickoro npasa. — 2002, — Ne 2. — C. 39.
3 Cm., Hanp.: O01as Teopusi mpaBa 1 rocyaapcTsa: yueOnuk/noz pen. B.B. Jlasapesa. — M., 2007. — C. 148.
3 Cwm, Hanp.: O6mmas Teopus pasa 1 rocyfapcTsa: yaeOHuk/nog pern. B.B. Jlasapesa. — M., 2007. — C. 263, 264.

3% Murepec B HCIIONHEHNH IOPHANYECKOI OGS3AHHOCTH PEAM3yeTCs Yepes TaK Ha3hiBAeMOe JEOUTOPCKOE PABo.
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foliel eMy gpaxmuueckyro BOZMOXKXHOCTb IIPHOOPECTH CYObEKTUBHOE MPABO, T. €. CTaTh YYACTHUKOM
KOHKPETHOTO MTPAaBOOTHOIIIEHHSI, PEAIM30BaB TEM CaMbIM CBOIO ITPaBOCHOCOOHOCTH?; 2) Korga cyob-
eKTUBHOE TIPAaBO YHUYTOKEHO HApYIIEHHEM, HO OBIBIIMI 001aaaTeNb STOro Mpapa (MM ero mpaBo-
MPEEMHUK) CYLIECTBYET.

JlioGorBITHA 1J1s1 HACTOSAIIIETO MCCIEeOBaHMUs MpodeMa TOCAeACTBAN HE3aBEePILIEHHOTO I0pH-
IYECcKoro ((haKTUIECKOro) COCTaBa, o KOTOPOU ellle B COBETCKOM ITUBMJTUCTUKE ObLITM BHICKA3aHBI
JBE TIPOTUBOIIONOKHBIE TOUKH 3PEHHUS.

Kak ykaspiBan O.C. Nodde, «mpr HACTYIUICHUH HEKOTOPBIX WJIM XOTs ObI JJake OHOTO U3
(hakTOB, ABJSIONIMXCS EMEHTAMU I0PUANIECKOTO OCHOBAHUSI IIPaBa, MOTYT HACTYIIUTh U3BECTHBIE,
XOTS ¥ HE 3aBepIICHHbIE, TPABOBbIE TIOCIICACTBUS» 8.

Hpyroro muenust npuaepxuBaiicsa O.A. KpacaBunkos: «IlockonbKy opuandeckue mnocsue-
CTBUSI HACTYMAIOT B Pe3y/IbTaTe HAKOIUICHUSI BCEX HEOOXOIMMBIX JIEMEHTOB I0PUANYECKOTO COCTaBa,
MIOCTOJIbKY HEJTb351 ¥ TOBOPUTD O IOPUIMUECKHX TOCIIEACTBUSX, HACTYTAIONINX SIKOOBI B CBSI3U C HATU-
YKEM OJIHOTO WJTM HECKOJIBKUX 3JIEMEHTOB HE3aBEePIIIEHHOTO cocTaBa. [0 Tex mop MoKa I0puANIYecKuil
COCTaB He 3aBepIlleH B CBOeM 0O0beMe U COAEPKAaHWHU, IO TeX MOP U COCTABISIONINE €TO JIEMEHTHI
ocTaloTcs ToJbKO (hakTamu. FOpuarueckumu 3Ti (pakThl CTAHOBATCS TOJILKO TOTJa, KOTJAa KOJuJe-
CTBEHHbIE M3MEHEHHUsI (HAKOIUICHHE) B COCTABE OKOHYEHBI U CIEMYIOT U3MEHEHUsI KaueCTBEHHBIC.
ToJbKO 3aBepIIEHHbII COCTAB CTAHOBUTCS I0PUANYECKUM. B MpOTHBHOM cilyuae, eciy MpU3HATh 3TH
(bakThl IOPUANIESCKUMH I Pa3BUTHS ONPEAEICHHOrO MPABOOTHOIIICHUS ellle JI0 3aBEpUICHUS Tpo-
1iecca HaKOTUIEHHSI COCTaBa, TO HEOOXOIMMO MPU3HATD CYIIECTBOBAHHE TAKKUX I0PUANIECKUX (PaKTOB,
KOTOpbIE HE TIOPOKJAIOT IOPUANIECKUX TOCTESICTBHN» .

Bropoii noxxox npezacrasisiercs 6oee 000cHOBaHHBIM. [ToHsTHE «HE3aBepIIEeHHbIE IPABOBBIC
TMIOCJIEICTBHS» COAEPKUT BHYTPEHHEE MPOTUBOPEYUME, TaK KaK MPABOBbIE MOC/IEICTBUS WU €CTh, WIIH
ux HeT. Tperbero 3aech He gaHo. Tak, oepra MOPOKAAET COCTOSTHUE CBSI3AHHOCTU O(PepeHTa, KOTo-
poe TPYyAHO MPHU3HATH MPABOBHIM OTHOIIIEHWEM KaK HEePa3phIBHOW CBS3bI0 CYOBEKTUBHOTO MpaBa M
KOPPECTIIOHAMPYIOIIEH eMy OOsI3aHHOCTU. A BOT KOI/Ia HEKOTOpPbIE YK€ HACTYNHBIIHE (DaKThl, KOTO-
pbie B OyIyIieM COBMECTHO C JPYTMMHU, TIOKa HEHACTYNMBIIMMU (haKTaMH JOJKHBI 00pa3oBaTh I0pH-
IWYECKUN COCTaB, BJIEKYT B CBOEW COBOKYITHOCTH peajibHble NIPABOBBIE MOCIEICTBUS, peub UAET O
IOPUMUYECKOM COCTaBE, OTIIMYHOM OT HaKaruimBaeMoro. MiHadye roBopsi, OIHU U Te ke 00CTOSTEIbCTBA
OOBEKTHBHOM JIEMCTBUTEILHOCTH MOTYT BBICTYIATh JIEMEHTAMH Pa3JIMYHbBIX IOPUIUYECKUX COCTa-
BOB.

Takum 00pa3oM, «He3aBepIICHHbBIH IOPUIUISCKUN COCTaB» JIMOO BOOOIIE He SBJISETCS I0pPH-
OMYECKUM COCTaBOM B TEXHMUECKOM 3HAYEHUH STOTO MOHSATHS, TUOO MPEACTaBIsIeT COO0I caMOCTO-
SITEJTBHBIH, TIOTHOCTBIO «3aBEPIICHHBIN», a TOITOMY «OOBIKHOBEHHBIN» IOPHIMUECKHUIA COCTAB.

Bmecte ¢ Tem 3auacTyio OXpaHsieMblid 3aKOHOM MHTepec Kak pa3 (popMUpyeTcsi 0OCTOSTEb-
CTBaMH, SIBJISIOIIMMHUCS SJIEeMEHTAaMU I0PUAMYECKOTO COCTaBa, HAKOIUIEHHE KOTOPOTO MOBJIEYET BO3-
HUKHOBEHHE KeJIaeMOro 3aMHTEPECOBAHHBIM JIMIIOM CyOBEeKTUBHOTO rpaBa. CiieoBaTebHO, I0pUII-
YeCKOe 3HAUeHUE «HEe3aBEPIIEHHOTO I0PUMUECKOTO COCTaBa» 3aKJTI0YAETCs He B TPaBOOOPA30BAHUM,
a B TOM, YTO OH IPUJIA€T COOTBETCTBYIOIIEMY MHTEPECY PEKUM OXPaHSEMOTO 3aKOHOM.

37 Kak npauibHo ykassiBaer M.A. Ko3/10B, «Haspe/a HEOGXOMMMOCTb BBUICIATH HHTEPEC, KOTOPbIil Peaiu3yercs CyGheKToM
IyTEeM BCTYIUIEHHsI B IIPABOOTHOLIIEHH S, HO KOTOPBIH el1ie He Nepelie B CTaIHI0 ero PeryJIMpoBaHHs CyObeKTUBHBIMU MpaBaMi» (Kos-
70B M.A. CyObeKTHBHOE MPABO M OXPaHsEMbIi 3aKOHOM HHTEpeC Kak MpeaMeThl CyneOHOoi 3aiuThl // KypHast pocCHIicKOro npasa. —
2008. — Ne 3. — C. 76). OpHako HpelIoKeHHEe MMEHOBaTh TAKOH MHTEpPeC «MPOMEKYTOUHbIM 3aKOHHBIM MHTEPECOM» BpsA JU
KOPPEKTHO, TIOCKOJIBKY C YYETOM CEJAHHOTO HMKE 3aMEeYaHWs OH BBICTYIAET CAMOCTOSITEIBHBIM OOBEKTOM I'PaskJaHCKO-ITPABOBOM
3AIIUTHI M B 9TOM CMBICIIE TIPEJCTABIIsIET COOOM BIIOJIHE 3aBEPILIEHHOE SIBJICHHE.

38 ogpe O.C. Ykas. cou. — C. 166.

39 Kpacapunkos O.A. Vka3. cou. — C. 113.
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[No pa3HBIM MPUYUHAM HE SBJISIOTCS OOBEKTAMU I'PasKIAHCKO-TIPABOBOM 3aIUTHI TAKHE CHUTY-
aLlMOHHBIE IOPUINYECKIE UHTEPECH], KaK «peduieKe NpaBax», 3aCTyKUBAIOLIAE YBAKECHUS UHTEPECH] U
MHTEPECHI, 3alUIIaeMBble B JeaX 0COO0ro MpOU3BOICTRA.

Pecprexc npasa ectb BbIToAa, U3BJIEKaeMasi JIMLOM HE U3 JIMYHO €My MPUHAJIEKAILEro MpaBa,
a BCJIEJICTBUE CITyYalHO OJIArorpusiTHOTO eMy IpaBa TpeThero jmia*’. B To ke BpeMs 3anyra uHTe-
peca, MpeCTaBIeHHOro pediekcoM IpaBa, BO3MOKHA ITPU YCJIOBUY 3aILUMThI camMoro pasa. MMy
cJloBaMH, pedieKkc MpaBa HE MOXKET 3alMIIAThCS OTAEJIBHO OT IpaBa, pedieKcoM KOTOPOro OH
SIBJISIETCSI. A TIOCKOJBKY TaKO€ IMPaBO BCerza MPUHAAJICKUT JIPyroMy JIMILy, 3almra «pedaekrop-
HOT0» UHTEPECa HE MOKET OCYILIECTBISATHCS IO CBOOOAHOMY YCMOTPEHHUIO 3aMHTEPECOBAHHOTO JIUIIA.
[Toatomy npusHaTh pediekc mpaBa camocmosmenvHviM OOBEKTOM 3aIIUThI, B YACTHOCTH OXpaHsie-
MBIM 3aKOHOM MHTEPECOM, HE MPE/ICTABISAETCS BO3ZMOKHBIM.

3acayorcusarouumu yeadicerusi SIBISIIOTCS UHTEPEChl, OOYCIIOBJIEHHbBIE HAXOXKICHUEM JIMIA B
TMIOJIOXKEHNUH, KOTOPOE CJIe/lyeT MPUHUMAaTh BO BHIMaHKE B Mpoliecce MpUMeHeHHsI TpaBa (Kak mpa-
BUJIO, C LIEJIBIO CIPABEIJIMBOIO ONPE/IEIEHUS COfIepKaHu 1 TPABOOTHOIIEH!). IHBIMU clioBamMu, 1aH-
HbIe MHTEPECHI MPSIMO HE 3aIUINAIOTCS, a TOJMBKO YUUTHIBAIOTCS B MTPABONPUMEHUTEILHON NesITeb-
HOCTH.

Harpumep, o cmeicity a63. 2 m. 12 INocranoBnenus [Tnenyma Bepxosnoro Cyna Poccuiickoit
®epeparuu ot 29 centsadps 2004 r. Ne 7 «O mpakTuke paccCMOTPEHHSs CyJaMu el O 3alluTe MpaB
noTpeduTeneii»*! cys BipaBe yMEeHbIIUTh pa3Mep HEYCTOMKH, €I OHA SIBHO HE COpa3MepHa MoCel-
CTBUSIM HapyIIeHHs 00513aTeIbCTB, IIPH STOM JIOJKHBI OBITh PUHSATH BO BHUMAHHE CTETIeHb BBINON-
HEHUs1 00513aTeNIbCTBA IOJKHUKOM, MMYIIIECTBEHHOE MOJIOKEHHE UCTIIA (T. €. ero MHTEpPeC), a TaKKe
HE TOJIbKO MMYILECTBEHHBbII, HO U BCSKHWI MHOM 3aCilyKUBAIOLIUI YBaKEHUsI MHTEPEC OTBETUMKA.
JlpyriuM npuMepoM 3acilyKUBAIOIIMX YBaXKEHUsI UHTEPECOB SIBJISIOTCS] 3AKOHHbIE MHTEPECHI, TOJIe-
Kamue B cuity cr. 58 KK PO yuery npu npeocTaBieHnu KUIbIX TOMEILEHUH 10 JOrOBOpaM COLM-
aJIbHOTO HaiiMa.

[To MHEHUI0O MHOTMX MPOLIECCYATMCTOB, OXPaHSAEMbIE 3aKOHOM MHTEPECH! SABJISIOTCS MpeaMe-
TOM CYJeOHOM 3allIUTHI B JIeJIax 0cOOO0To MPOU3BOACTBA (UHMeEpecyl, 3aujuuiaemsle 8 0eaax 0coo020
npou3eoocmea)*.

«3amuinas OXpaHseMblii 3aKOHOM MHTEpEC B MOpPsIKe 0cOO0ro MPOU3BOICTBA, — YKa3bIBALT,
Haripumep, FO.A. TloroBa, — 3asBUTENb T0OMBAETCS. .. YCTAHOBJIEHUS (PaKTa, UIMEIOIIETO 0pHIJe-
CKoe 3HaueHue... Takum oOpa3om, 3aliuIIaeMbie B MOpsiAKe 0co00ro MPOM3BOJICTBA OXpPaHsEMbIe
3aKOHOM MHTEPECHI SIBJISIOTCS MPEANOCHUTKON 3alUTh CyObEeKTHUBHBIX TpaB»+2.

CnepnoBatenbHO, B 0COOOM MPOM3BOACTBE KaK OJHOW M3 (DOPM NMPaBONPUMEHHUTEIHHON Jes-
TEJIbHOCTH 3AIUIIAIOTCS MHTEPEChl, KOTOphIe He HApyIIeHbI U He ocriopeHb*. HampoTuB, rpaskiaH-
CKO-IIPaBOBOM 3allIMTE MOAJIEKUT UMEHHO HAPYLIEHHBIN UM OCIIOPEHHBIN 3aKOHHBI MHTEPEC.

Wtak, camocmosmenvHuim 006eKmom 2paicoancko-npagosolt 3auunaol GblCIYnaen HapyuleH-
HbII UAU OCNOPEHHBIL UHOUBUOYANLHBILE CUMYAUUOHHDBIL UHMepeC KaK cDOPMUPOBAHHAS 8 KOHKDeN-
HLIX JICUSHEHHBIX OOCMOSMENbCMBAX, He AGASIOUWUXCS IOPUOUMECKUMU (PAKMAMU, A NOIMOMY He
NOPONHCOAIOUUX NPABOOMHOUEHUE, U OCOHAHHASL NOMPEOHOCb 8 NPUODPEMeHUU CYOBEKMUBHO20

9o pedrekcax mpasa nogpodHee cM.: Marasunep S1.M. Ykas. cou. — C. 154, 155, 170-177.

4 cric «KoncynpranTlImoc».

2w, Harp.: ['ypees ILII. 3amurta JTMYHBIXH UMYLIECTBEHHBIX MpaB. — M., 1964.— C. 66; I'ykacsn P.E. ITIpoGiema unTtepeca
B COBETCKOM rpakiaHckoM mporecce. — Caparos, 1970. — C. 34; MenpHukoB A.A. [IpaBoBoe MOMOXEHHE JMYHOCTA B COBETCKOM
rpaskJaHckoM mporecce. — M., 1969. — C. 203.

*3 Monosa 10.A. Matepia/ibHO-IIPaBOBOE i IPOLIECCYANBHOE COIEPKAHNE OXPAHSEMBIX 3AKOHOM HHTEPECOB KaK MPEAMETa Cyie0-
HOI1 3amuTs! // OcyIecTBIeHNe 1 3aliiTa IPpak JAHCKHX ¥ TPYIOBBIX TpaB: cO. Hayy. Tp. / Kyban. roc. yH-T; oTB. pen. T.[. Yennra. —
Kpacnogap, 1989. — C. 128.

“ KommenTapuii k I'paxknanckoMy nponeccyansHoMy koekcy PCOCP (Hayuno-npaktrdeckuit) / nog pea. M.C. IllakapsH. — M.,
2001. — C. 564. B nannomM ciyyae cyieOHast 3alyTa CBOAUTCS K OKa3aHHIO FOCYJapCTBEHHOM IIOMOIIH B Peajn3alliy HeHapyILeHHOTO
1 HEOCHIOPEHHOT0 MHTepeca JIMTYHOCTH.
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npaea, m. e. 8 peaauzayuu npagocnocoonocmu® . IlpuyeM npaBubHee CYMTATh OOBEKTOM TPk JaH-
CKO-TIPAaBOBO¥ 3aIlIUTHI JIMYHOE MIPABO HA yBakeHHE MoAgoOHOro uHtepeca®. MHavye TpymHO 0ObsiC-
HUTh MEXaHU3M T'PaKIaHCKO-TIPABOBOM 3aIUTHI, Be[b 00S3aHHOCTh MTACCUBHOIO THUIIA, HECOOIozIe-
HUe (Yrpo3a HeCOOMOAEeH!S) KOTOPOW MPUBOAUT K HApYLIEHUIO (OCMApUBAHUIO) UHTEpeca, JOJDKHA
MIPOTUBOCTOSITh CYOBbEKTUBHOMY IpaBy*+’. CiieqoBaTebHO, TPaX JAHCKO-TIPABOBAs 3AIIUTA 3aKOHHOTO
MHTEpeca JaHHOW pa3sHOBHIHOCTH OCYIIECTBIISETCS MyTEeM 3alllUMThl JJMYHOTO NpaBa — HApYyIIEHUE
WM OCTIapMBAaHUE OXPaHSIEMOro 3aKOHOM MHTepeca CBSI3aHO C OJHOBPEMEHHBIM HapyIIeHUEM HJIH
OCMaprBaHMEM TpaBa Ha yBaKEHHE 3TOro MHTepeca. YKa3aHHOMY IpaBy M KOPPECIIOHAUPYET 00sI-
3aHHOCTb BO3/IEPXKUBATHCS OT BCAKUX JACHCTBUM, CO3/IAIONINX MPETSTCTBUS B OCYIIECTBICHUH NHTE-
peca*®. B To ke Bpems1, COXpaHsisi B yMe MpUBEACHHbIC 3aMeuanust, 1J1s1 yI00CTBa AaTbHENINEro n3jo-
JKEHUsI TAKOUM 3aKOHHBIM MHTEPEC MPU3HAEM OOBEKTOM I'PaskIaHCKO-TIPABOBOM 3AIIIUTHI.

Tak, IpensaTCTBYs NOMYyYEHUIO O(hepeHTOM aklienTa 0epThl, He SBJISIONIEeCs OPraHOM CBSI3H
JIMIIO HApyIIaeT OXpaHsIeMBblil 3aKOHOM MHTepec U opepeHTa, U aKIeNnTaHTa, TOCKOJIbKY TOCTIeAHUE
HAXOISATCS B CUTYAIlWH, JAIOIIEH UM (PaKTUYECKYI0 BOBMOXHOCTb Peasi30BaTh MPaBOCIIOCOOHOCTh
MyTeM 3aKJTI0UeHHS IoroBopa®.

Kpome toro, camocmosimenvro 3auuuiaemcsi 2pa’rcoancko-npagosbimu Mepamu UHOUSUOYaNb-
HbUIi CUMYAUUOHHDIIL UHIMEPeC 8 COXPAHEHUU CYOBEKMUBHO20 NPABA, HAPYUEHUe KOMOPOo20 NPUEEN0 K
HEBO3MONCHOCMU 80CCHAHOBAEHUSL OaHH020 npasa. 1 pakIaHCKO-TIPAaBOBast 3allUTa B ITUX CITydasix
OCYIIECTBIISIETCS] B PAMKaX OXPaHUTEIBHOTO 00SI3aTeNIbCTBA, TAK KAK y MOTEPIIEBILEro B3aMeH yTpa-
YEHHOTO PEryJIsTUBHOIO MpaBa BO3HUKAET MPABO OX paHUTEIbHOE .

«Harpumep, peanu3ys npuTs3aHue Ha BO3MEIIIEHNE BPe/ia, BOSHUKIIIEE B pe3yJ/IbTaTe MPOTUBO-
IIPaBHOTO YHUUYTOXKEHUS UMYILECTBA, — oTMeuaeT E.A. KpaleHMHHUKOB, — Cy[1 3aIlAIIaeT He ITpaBo
COOCTBEHHOCTH Ha MMYIIECTBO (€ro y UCTIA yKe HeT) M He OCYILIECTBIISIEMOE UM JISTUKTHOE TIPUTSI-
3aHMe (3TO He MPEIMET, a CPEICTBO 3aIIUTHI (MPaBUIIbHEE — OXPaHUTEIbHOE MTPABO, MpeaycMaTprBa-
Iolee Mepy 3aiuThl. — [pum. aeém.)), a OXpaHsIeMbIl 3aKOHOM MHTepec OBIBIIIEr0 COOCTBEHHHKA B
BOCCTAQHOBJICHUHM CBOETO MMYIIIECTBEHHOTO MOJOKEHHSI» .

4 o
> CkasaHHOE He MO3BOJSET COIIACHTBCS C TPaKTOBKOW 3aKOHHOTO MHTepeca Kak OOIIero rnpasa, KOTOPEIM 00IaaioT Bee, a He

KOoHKpeTHbIN cyobekT (Maneun H.C. Vka3. cou. — C. 32, 33). 3akoHHBII MHTEpEC — 3TO OCO3HAHHAS MOTPEOHOCTh B IPABOMEPHOM
peam3anyy paBoCOCOOHOCTH, a He JIEMEHT CaMOi IPaBOCIIOCOOHOCTH.

%6 TTon yBa)KEHHEM MHTepeca CJIe/lyeT MOHMMATh PU3HAHKE STOT0 MHTepeca, MOUTHTEIbHOE OTHOIICHHE K HeMy, B TOM YKCIIe U
BO3JEpKaHKe OT JEHCTBUM, PENSTCTBYIOIMX €ro OCYIIECTBICHHUIO.

47 Bk mouenne B colepaHKe 3aKOHHOTO MHTepeca KAKUX-TM00 TPAaBOMOYHIA ITPECTABIISETCS JIOTUUECKU HEBEPHBIM, TaK KaK OHK
IO OTIPE/IEJICHHIO BHICTYAIOT IEMEHTAMHU CYObeKTHBHOTO paBa.

8Cr.65 Koncruryrmu (Ocaororo 3akona) CCCP 1977 r. npsimo npoBo3sriammana, uto rpaxaaniH CCCP o6s13aH yBaxaTh npaBa
Y 3aKOHHBIE MHTEPECHI JPYTHX JIVILI.

) OM60UHO 0ITOMY pacCMATPUBATH BO3MOKHOCTh AKLIEITAHTA IPUHSTH PE/IOKEHHE 3aKTIOUHTh J0TOBOP B KAYECTBE «CEKYH-
JApHOTO npagomouusi (MM CEKyHIAPHOTO 1pasa)», TOCKOJIbKY JJaHHAsE BOSMOKHOCTb HOCUT (DAKTHYECKHH, 2 He I0PUINYECKHI Xapak-
Tep. IIpu 3TOM COCTOSIHUE CBS3aHHOCTH MCIBITHIBAET HE TOJIBKO O(PEPEHT, HO M aKLIETITAHT, HAITPABUBILIMI CBOI OTBET, — IIPU HOJTyYe-
HMU aKLenTa o)epeHTOM JI0rOBOP OKaXKETCs! 3aKII0YECHHBIM, HECMOTPS Ha BO3MOKHOE M3MEHEHHEe HAMEPEHHH aKLIeNTaHTa.

50 OxpaHuTeIBHOE CYGBHEKTHBHOE IPABO MOKET GbITh HATPABIICHO | HA 3ALATY COX PAHSIOLIErOCs PEry/ISTUBHOIO CYOHEKTUBHOTO
paBa, B YaCTHOCTH TP PECTUTYLIMH BIaJCHHUS.

3 Kpamennnnukos E.A. [TaBrocts nputsizanuii // Ouepku 1o ToproBomy npasy: c¢O. Hayd. Tp. — B, 10 / ox pen. E.A. Kpa-
LIeHUHHHKOBA. — SIpocnasib, 2003. — C. 6. O6 takxke cM.: ['paxgaHckoe npaBo: yueOnuk: B 3 1. — T. 1 / mox pen. A.IL. Cepreesa. —

C. 542 (aBrop rnaeel — A.I1. Ceprees).
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2. VAACTHUKU I'PAKIAHCKO-
IIPABOBOM 3AIIINTBHI

YyacTHuKkamMu Fpa)K,I[aHCKO-HpaBOBOﬁ 3allIUTHI ABJIAIOTCA JIMIAd, UMEIOIINE OTHOLICHHUE K IE€A-
TEJIbHOCTH 110 pe€ain3allui OXPAHUTECIIbHOT'O IIpaBa WX OXPAHUTCIIBHOI'O IPAaBOMOYHSA B COCTABE
HapylmeHHOro (OCHOPCHHOFO) PETYJIATUBHOIO IIpaBa. CoOOTBETCTBEHHO CTENEHU IMPpUYIACTHOCTU K
YK%aHHOﬁ ACATEIIbBHOCTH MOXXHO BBIACIIUTD CIICAYIOIIUE I'PYIIIIbI JIULI: 1) Jia, OCyHIeCTBIIAIINC
rpaxxaaHCKO-IIPABOBYIO 3allIUTY, — YIIPABOMOYCHHBIC (3aI/IHTep6COBaHHbIC) Jinlia, KOTOPbIM ITPpUHA-
JIEKUT PCAIN3YEMOC OXPAHUTEJIbHOC IIPAaBOMOYUE WU OXPAHUTEJIBHOE ITPABO (CY6'LCKTBI rpaxziaaH-
CKO-HpaBOBOfI 3aH_II/ITbI); 2) 00s13aHHBIE JiMlia, B OTHOHICHUHN KOTOPBIX OCYHICCTBIIACTCA I'PaKIaH-
CKO-IIpaBOBad 3allnTa; 3) JiMa, OJHOBPEMEHHO ABJIAOIIUECA YUIaCTHUKAMU HY6JII/I‘{HO-HpaBOBOI>JI
3alIUTDI, 3da UCKIIIOYCHHUEM CTOPOH CIIOPHOI'O I'pakKAaHCKO-IIPABOBOI'O OTHOIICHHU A 32

32 CTOpOHLI CIIOPHOI'O IPAaBOOTHOWIEHUA TAKKE MOI'YT OAHOBPEMEHHO ABJIATBCA YYaCTHUKaAMU 1'[y6.]'[H‘{HO—1'[paBOBOﬁ 3allMThl,
OJTHAKO B LEJIAX HACTOALIEIO UCCIICAOBAHUA OHU 06pa3y}0T JAB€ paHE€ Ha3BaHHbLIC I'PYIIIILI JIUII.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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