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Crarbu, KOTOPHIMH MYTal0T KOJJIEKTOPHI,
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Baaguvnp Muxanaosud Moo aKuH

© Bnagumup MuxaitioBua Mosnoakus, 2015

Co3aHo B MHTEJUIEKTYAIbHOM M3/1aTelIbcKor cuctemMe Ridero.ru

Monoakun Braaumup Muxaitiopuy.

IOpucr 1-ro knacca, raBHbIM crienuanicT-IKcriepT PenepanbHO CTyKObI CyleOHBIX PHUCTa-
BOoB Poccun. Crnienmanusupyercst B 00JIaCTH pacciieloBaHus IPECTYIUIEHUH, COBEPIIEHHBIX MPOTHB
npaBocyausi. B 2013 r. ynocroen 3Banus «Jlyurnmii noznaBarens ®CCII Poccun no Cankr-Ilerep-
oypry u Ceepo-3anagHomy deiepabHOMY OKPYTy

[IpoGnema, cBsi3aHHAS C IOTAIlIEHUEM MIOTPEOUTENTLCKUX KPEIUTOB, B HACTOSINEE BpeMsI CTaia
JOCTATOYHO OCTPOM Kak JJIsl Tpak/iaH, Tak M Ajisl OaHKOB. B cerogHsImHen HempocTod SKOHOMMYE-
CKOW CUTYyaIluM B CTPaHe KPEIUT, ellle HeJIaBHO B3ATHIN C TIOJIHON YBEPEHHOCTHIO B BOBMOKHOCTH €T0
TIOTaIIeHHsI, MOJKET OKa3aThCsl HEMOCUIIbHBIM OpeMeHeM.

PacnipoctpaneHHON MpaKTUKOW B OAHKOBCKOH JIESITEIHOCTH CTajla Iiepeava rmpasa TpedoBa-
HUS1 110 KPEAUTHOMY JJOTOBOPY KOJIJIEKTOpaM, KOTOPbIE, K COXKaJIeHUI0, HE BCEria AEUCTBYIOT B pam-
Kax 3aKOHa.

JlaHHas KHUTA TIOCBSIIIEHA OJHOMY W3 W3MIOOJIEHHBIX IMPUEMOB BO3IEHCTBUS KOJIJIEKTO-
POB Ha JIOJUKHUKOB — 3aIlyTMBAHUIO BO3MOHOCTBIO MPUBJIEYEHUS K YTOJIOBHOW OTBETCTBEHHOCTHU
3a HEBO3BpAT JONra.

ABTOpPOM B MPOCTOM U MOHATHOW (hOpMe NIPOBENEH YIOJOBHO-IIPABOBOM aHAJIM3 CTaTel Yro-
JIOBHOT'O KOZIEKCA, TaK WJIM MHAY€ CBS3aHHBIX C KPEJUTOBAHUEM, U YKa3aHbI T€ YCIOBU S, IIPU KOTOPBIX
BO3MO’HA YrOJIOBHAasl OTBETCTBEHHOCTH 110 HUM.

KHnura cHaOxeHa mpuMepamMu U3 CyeOHOM U MPaBONPUMEHUTEIEHOM MTPAKTUKY.

PaccuuTana Ha MIMPOKUIA Kpyr YMTaTeNEeN.
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«Konnektopckue areHTCTBa, CleAsAye 3a CBOeU pelyTalend U peryTanuen
CBOMX KJIMEHTOB, pabOTal0T WCKIIOYUTEIbHO B paMKaX 3aKOHOJATENIbHBIX
Y 3TUYECKUX HOPM, MPUHSATHIX B OOIIECTBE» .

A. Anexcanoposuu, zenepanvHulii Oupexmop HayuonanvHoti cayocovl 83bIcKaHUs

[ToBceMecTHO TPOKYypopaMu B AEATEIBHOCTU COTPYJHUKOB KOJIIEKTOPCKUX
areHTCTB BBIABJISIOTCS (DaKThl yTPO3 )KU3HU U 3[I0POBBIO TPAK/IaH, UX 3aITyTUBaHMUS,
M30MEHW s, BTOPKEHUS B )KUJIHIIE, PACTIPOCTPAHEHHS TIOPOYAIUX UX CBEICHUIAZ,
U3 ooxnaoa I'ennpoxypamypuvt Poccuu «O cocmosiHuu 3aKOHHOCHU U NPABONOPSIOKA
6 Poccuiickoii @edepauuu u 0 npodenantori pabome no ux YyKpenaeHuo»

I URL: http//flb.ru/info/51623.html
2 Tam xe.
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HuxkTto He MoxeT ObITh JIUIIIEH CBOOO/B! JIUIIh HA TOM OCHOBAaHUH, YTO OH
HE B COCTOSIHUY BBIMOMHUTH KaKOe-TUO0 JOrOBOPHOE 00513aTeIbCTBO?.
Cmamows 1 IIpomokona Ned k Eeponelickoli KOHGeHUUU O 3auume npas 4enoeekd
U OCHOBHBIX 80000

3 Mpotokon Ne4 k KOHBEHLIM 0 3aILITE IPAB Ye/I0BEKa i OCHOBHBIX CBOGOI 00 OGECTICYCHNI HEKOTOPBIX IIPAB ¥ CBOGO, IOMHUMO
TeX, KOTOpbIe yxke BKoyeHb! B KonBeH1mio 1 niepBelii [IpoTokon k Held B pen. [Ipotokona Nel 1 (CrpacOypr, 16.09.1963). URL: http:/
conventions.coe.int/treaty/RUS/Treaties/Html/046.htm
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Hecko0JbKO CJ10B BMeCTO BBeleHHUS

Hacronpko mpoTHBOIONOKHbIE BHICKa3bIBaHKSI BRIOPAHbI HAMU B Ka4eCTBE MEPBBIX JBYX M-
rpacoB He ciyyaidHo. Jleso B TOM, 4TO 00a OHU MPaBIMBHI.

Ha cerognsmnuii MomeHT B Poccun JefCTBYIOT JBa TUINA KOIJIEKTOPCKUX OpraHU3alvid — Tak
Ha3bIBaEMble «OeJIble» 1 «Cepble.

«bepie» 3aperncTprpoBaHbl OUIMATIBHO M pa0OTAIOT UCKJIIOYUTESIBHO B paMKax JEHUCTBYIO-
I1IEro 3aKOHOJATENbCTBA (KaK ceiiuac MPUHATO FOBOPUTb, «IIPABOBOTI'O MOJIS» ), TOTOMY IEPBBIH 1TH-
rpac BIOJHE MOXXHO OTHECTH Ha MX CYET.

Jlpyroe nesno «cepble» KOJUIEKTOPbI, KOTOPbIE UCTIONb3YIOT B CBOEN paboTe BeCh apceHall He3a-
KOHHOT'O JJaBJIEHUS — OT OaHAJIBHBIX YIpoO3 JI0 MPSIMOTrO (PU3NYECKOro HACUJIMS, — U OJIHY U3 OCHOB-
HBIX CTABOK OHHM KaK pa3 JeJaloT Ha IMCHUXOJIOTMYECKOe BO3IEHCTBHE Ha JOJKHUKOB MYTEM YIpo3
0 BO3MOHOCTH MIPMMEHEHUS K HUM Mep yrOJIOBHOM OTBETCTBEHHOCTH, UTO, M0 UX MHEHUIO, JOJIKHO
CTUMYJIMPOBATh Ha CKOpeHilee U MOJTHOE MoraieHue A0jra.

He Oynem paccyxjarb, HACKOJIBKO 3(P(EKTHUBEH JaHHBIA METOJ C TOYKHM 3pEHUsl ICHXOJIO-
T, HO C TOYKH 3PEHUs IOPUIMYECKON STUKU OH aOCOMIOTHO HepomycTuM. JKenaHue BepHYTh 0T
BIOJTHE OOBSICHIMO, HO 3TO HE MOKET CIIYKUTh OCHOBAHUEM [UIsI TOTO, YTOOBI, KCITOJb3Ys HEIOCTaTOY-
HYIO IPaBOBYIO ¥ (PMHAHCOBYIO I'PAMOTHOCTB I'Pask/laH, U3BpalliaTh 3aKOH U IPEBPALIATh €r0 B HEKYIO
«IyOUHY» JUTSI BBIKOJIAYMBAHUS 33/I0JKEHHOCTH.

MBbl1 yOesxieHbl, YTO OOJBIIMHCTBO I'PakIaH — 3TO BCE-TaKH JOOPOCOBECTHBIE 3a€MIIMKHU, KOTO-
pble He 0(pOPMIISUT KPEAUT O MOJIOKHBIM JOKYMEHTaM, HEKOTOPOE BpeMs UCIIPABHO €ro BbIILIa-
YMBAJIM U HE CMOIIM IUIATUTh B JIAJIbHEHNILIEM TOJIbKO MOTOMY, YTO MOMNAIU B TPYJHYIO KHU3HEHHYIO
CUTYaLMIO. YTPO3bl IPUBJICUEHHUS] K YTOJIOBHOM OTBETCTBEHHOCTH 3aCTaBJIIOT MHOTMX HEPBHUYATD,
NIepeKUBATh, a IJ1s1 BIIEYATIUTESIbHBIX JIIOJIEH MOTYT 0OEPHYThCS CAMBIMU TSKKUMHU MOCIIEICTBUAMU
BIUIOTB JIO CaMOYOHIACTBA.

Tak npaBbl JI1 KOJUIEKTOPBI B TOM, YTO 3a€MILKY MOXET IPO3UTh YTOJIOBHAS! OTBETCTBEHHOCTb
3a HeyIUiatTy goira?

Jl1st oTBeTa Ha 3TOT BONPOC B JAaHHOM KHUTE MBI MOAPOOHO pazdepeM Bce Te MPEecTyIUICHUs,
OTBETCTBEHHOCTBIO 32 KOTOPBIE TaK JIIOOST MyraTh KOJIEKTOPBL.

[Tpn M3nOXeHNM Matepuasia Mbl IocTapaeMcsi U30eratb MpoecCHOHAIBHBIX IOPUANIECKHIX
TEPMUHOB U KOHCTPYKLIMH, CJIOKHBIX J1J11 IOHMMaHMS IIPOCTBIX FPAXKAaH; Te ke, 0e3 KOTOPBIX IPOCTO
He 000HTHCh, OYAYT Pa3bsACHATHCS MAKCUMAIIBHO TOCTYITHBIM U TIOHSITHBIM SI3BIKOM.

W emie onHO 3aMeyaHMe: JaHHAsl KHUATA HE pacCUMTaHa Ha 3JI0CTHBIX HEIIaTeNIbIUKOB U HU
B KOEM CJlyyae He sBJIseTcs MOCOOMeM, KaK «IpaMOTHO» He BO3Bpauiarh Aoiard. OHa ajpecoBaHa
IOOPOCOBECTHBIM 3aEMIIIMKAM U ITPU3BaHA IIOMOYb UM I0PUIMUYECKY IPABUILHO IIPOTUBOCTOSITH JJAB-
JICHUIO «CEePbIX» KOJUIEKTOPOB, €CJIM BOJIEIO CYAbOBI C TAKOBBIMU MM TIPUIILIIOCH CTOJKHYThCS.
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I'naBa I. HeMHOro u3 teopuu yrojJioBHOro npasa

Wrtak, ecnm KTO-TO U3 Bac NOMNAj B BBIIEONMCAHHYIO CUTYalMI0 U BaM NPUXOAUIA T'PO3HBIE
NCbMa OT KOJUIEKTOPOB, TO OBLIO HECTIOXKHO OOpaTUTh BHUMAHKE, YTO OCHOBHBIMHU CTaThsIMU YTO-
JIOBHOTO KOJIEKCA, TPUMEHEHNEM KOTOPBIX OHM IBITAIOTCA 3aIlyrarh, ABJIAOTCA: CT. 159 «Moruen-
HUYeCTBO» WM CT. 159.1 «MoiueHHnuecTBO B chepe KpeauToBaHus»; cT. 165 «IIpuunHenne umy-
IIECTBEHHOTO ymiepOa MmyTeM oOMaHa WJIM 37I0yNOTpeONeHus JoBepueM»; cT. 176 «HezakonHoe
TNOJTyYeHUe KpeiuTa»; CT. 177 «310CcTHOe YKJIOHEHUE OT NOralleHu sl KpeIUTOPCKOM 3aJ0JKEHHOCTI»
u cT. 315 «HeucnonHenue npuroBopa cyja, pelieHus cyia Uiv MHOTO CyAeOHOIO aKTa».

HasBanue crareii JeiCTBUTENBHO MYTaeT, HO MOBEPbTE, ITO HE O3HAYAET, YTO 10pa «CYIIUTh
cyxapu». B KHUre Mbl pacckakem, HAaCKOJIbKO BOOOIIIE BO3MOKHO IPHUBJIEYb J0OPOCOBECTHOTO 3aEM-
IIMKA K YTOJIOBHOW OTBETCTBEHHOCTH IO JIAaHHBIM CTaThsIM U, €CJIM BCE-TaKM BO3MOXKHO, ITPU HAJIU-
Yy Kakux ycnouid. Ho s Hayana Bo3bmMeM YronoBHbli kofeke Poccuiickoit denepatiuu, oTkpoem
CTaThIO 8, MPOLUMTHUPYEM €€ U AaXKE BbIyYUM HAU3YCTh.

Crarbsa 8. OcHOBaHuUE YroJIOBHOI OTBETCTBEHHOCTH
OcHosanuem yZO./lOGHOﬂ OmeemcCcImeeHHOCNIU s6.14emcs coeeputeHue aeﬂHl/lﬂ, codepofcamezo ece
NPU3HAKU cocmaea npecniyn.aierus, npe()yCMompeHHozo HacmoAuwuUm Kooexcom.

DTO OYEHb BAXKHOE MOJIOKEHHUE, B CBOIO OYEpe/lb, HAILIO OTpakeHue B 1. 2 4. 1 cr. 24 VYro-
JIOBHO-TIpOILIeCCyaibHOTO Kofiekca Poccuiickoii denepaiivu, KOTOPBIN MPSIMO MpeaycMaTpuBaeT OTKa3
B BO30YXIEHUM YTOJIOBHOTI'O JIeJla WJIM €ro MPeKpaIlieHuH B CBSI3U C OTCYTCTBUEM B JESTHUM COCTaBa
MPECTYIUICHHUSI.

A Tenepb NpaBUJI0: YTO OB BAM HY TOBOPHITH KOJUIEKTOPBI, HA KaKKe Obl CTaThi YTOJIOBHOTO
KOJIEKCa HU CCBUIAJINCh, 3anoMHUTe: «He Besikoe fesiHue sIBsieTcs MpecTyIUIeHUeM, Aaxe €ClIM OHO
HeceT B ceOe 3apsi/i 3714 M Ha TIePBbIA B3IJISA1 TPUIHMHSIET Bpe/l OOIECTBEHHBIM HHTEpeCcaM»*, MOITOMY
IU1sI IPUBJIEYEHUSI K YTOJIOBHOM OTBETCTBEHHOCTH 34 JIOJTM HEOCTATOYHO MTPOCTO MX HE BO3BPAIIATh,
B BanieM nesiHun foymkeH npucyrctBoBath COCTAB TTPECTYIIJIEHUA. Hu omHO 0O1iecTBeHHO
OIAacHOe JesiHUe He MOXKET ObITh IPU3HAHO MPECTYIJICHUEM BHE €ro COCTaBa, U TOJIBKO €ro HaJln4ue
SIBJISIETCS] €JUHCTBEHHBIM OCHOBAHHEM YT'OJIOBHOM OTBETCTBEHHOCTH.

Kak MbI yke roBopuiiu, Oy/ieM crapaThCsi He UCTONb30BaTh CIOKHYIO IOPUANYECKYI0 TEPMUHO-
JIOTHIO B JAHHOW KHUTE, MOCKOJIbKY OHA pacCUMTaHa He Ha MPO(heCCUOHABHBIX IOPUCTOB, 2 HA CAMBIX
YTO HU Ha €CTh OOBIYHBIX I'PAKJIAH.

OpHaKo TepMHUH «COCTaB MPECTYIUICHUs» HACTOJBKO Ba)K€H, YTO OyAeT COMpPOBOXIATh HAC
MIOCTOSIHHO M O€3 ero MOHUMAaHKS HaM IPOCTO He OOOWTHCH.

[Tostomy 0 HeMm ciieryeT MoroBOpUTh MoApPOOHEe.

* Barbiuko B. T. YronosHoe npaBo. O6mas yacts: Kype nekumii. M.: Hopma, 2004. C. 57
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§1. CocTaB npecrymieHust — 4TO 3TO?

CroBocoueTaHme «COCTaB MPeCTyIUICHU» HaBePHSKA Y BCeX Ha CIIyXY, OHO 4acTo yroTpeOs-
eTCsl B JIMTepaType U KUHOCEpUaiaxX KPUMUHAIBHOTO IUKJIA (MPUYeM HePeIKO COBEPILIEHHO HE B TOM
3HaYEHUU, KOTOPOE eMy TMPUJIAeT I0pUIIecKas HayKa), MexX/ly TeM COCTaB MPECTYIUICHUsI SIBJISIETCS
OJHUM W3 OCHOBHBIX TIOHSITHI POCCUICKOTO YTOJIOBHOTO MpaBa M ONPEAeNsIeTCs KaK «COB0KYNHOCHb
YCMAHOBAEHHBIX Y2ON0BHbIM 3AKOHOM NPUBHAKOB, XaPAKMEPUSYIOUUX COBEPULEHHOE OesiHUe KaK npe-
cmyn.aerue» (TOBOPS TIPOCTBIM SI3BIKOM, COCTaB MPECTYIIICHUS TTPEACTABIIsET COOOU CHCTeMY TaKUX
MIPU3HAKOB, KOTOPBIE HEOOXOMUMBI M TOCTATOYHBI JIJIS1 IIPU3HAHMS, YTO JIAIIO COBEPIIMIIO COOTBET-
CTBYIOIIIEE MPECTYIUICHHUE)".

JIIoO601 aKT YeTOBEYeCKOro MOBEJICHUS — 3TO €IMHCTBO OOBEKTUBHOTO U CYOBEKTHBHOTO.
Hanpumep, okpyxatoie MOTYT BUIETh, KaK Bbl UMTAaeTe KHUTY (JIUCTaeTe CTPAHUIIbI, HAJ YEeM-
TO 33yMBIBA€TECh, UTO-TO MOJUYEPKUBACTE U T. 1.), — 9TO Oy/leT BHellIHee (0ObeKTUBHOE) MPOSIB-
nenuie uyreHusi. Ho ecthb ere n BHyTpeHHSs (CyObEKTHBHAsSI) CTOPOHA STOTO JEUCTBUS (MHTEPECHO
BaM YUTATh WIM HET, IOHUMAETe JIM Bbl IPOYUTAHHOE WJIM HE OUYEHb, COIJIAIIAeTeECh C aBTOPOM UJIH,
HA0OOPOT, TOTOBBI C HUM TIOCTIOPUTH U T. 11.), T. €. Te MPOLIECChI, KOTOPbIE HEe BOCIIPUHUMAIOTCS OKPY-
KaomuMmu. [IpectyrieHre Tak:xke He SBISIeTCS UCKIIOYEHUEM, MIO3TOMY €ro COCTaB CKJIAIbIBACTCS
U3 4YeThipex 3JIeMeHTOB. [lepBblii — 3TO TO, HA YTO OHO HAIPABJIEHO, UM 00BEKM NPeCMynAeHUsl,
BTOPO# — TO BHEIIHSIS CYITHOCTb NOCATATEbCTBA, UM 00BeKMUBHASI COPOHA NPECMYNAEHUSL, TPe-
TUH — JIMII0, KOTOPOE 3TO JIESTHUE COBEPILUIIO, WU CYOBEKM npecmyn.aeHus, i, HAKOHell, Orpe/iesieH-
HOE OTHOIIIEHUE STOTO JIMIIA K COICSTHHOMY, WIH CYOBEKMUBHAS CMOPOHA NPeCmynaeHustS.

Msl He OygeM TOIPOOHO OCTAaHABIMBATHCS HA BCEX 3JIEMEHTaX COCTaBa IMPECTYIUICHUS
(TIOCKOJIBbKY, el1le pa3 HalIOMHIO, TaHHAsI KHUTA He SIBJISIETCS KyPCOM JIKIIMH 110 YTOJIOBHOMY TPaBy),
a 320CTPYIM BHUMAaHUE JIWIIh Ha TeX MPU3HAKaX, 03 HAIMIKMS KOTOPhIX HEBO3MOKHO KBaTH(PUITUPO-
BaTh Ballle ICSTHUE KAK TO WM MHOE pacCMaTpUBAEMOE HaMHU MPECTYIIEHUE.

3 Kynpsues B. H. O6mas teopus kBammdukanun npectymwiennii. M., 1972. C. 73.

® Poccniickoe yrosnosHoe npaso. O6mas yacts / ITox pen. B. C. Komucaposa. CIT6.: ITurep, 2005. C. 134.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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