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AHHOTaAIUSA

B pabore Ha OCHOBe aHaiIM3a JEHCTBYIOIIETO aMEpPHKAHCKOTO
YTOJIOBHOTO 3aKOHOZATEJIbCTBA, JOKTPUHBI M MaTepuajioB CyIeOHOM
NPAaKTUKMA TIOKAa3aHO COBPEMEHHOE COCTOSIHME YIOJIOBHOTO IIpaBa
CHIA. PaccmoTpeHue OCHOBHBIX WHCTHTYTOB ero OOmeid wu
OcoOeHHON 4YacTH [aeT NpeicTaBlIeHHE O XapakTepe pedopMsbl
YTOJIOBHOTO 3aKOHOJATENbCTBA, HAYaTOll BO BTOPOM IOJOBUHE
XX B., ¢ npunsarueM [IpumepHoro yronosHoro kogekca CIHA. Ins
npenofasaresield, aclUpPaHTOB U CTYAEHTOB IOPUIMYECKHX BY30B,
uccregoBaresied, CrenuaaM3upyoIXcss B 0OJACTU  YTOJIOBHOTO
mpaBa CIIIA, mpakTHdeckux paOOTHHKOB, a TaKke BCEX
MHTEPECYIOIINXCsI YTOJIOBHBIM MIPABOM 3apyOeKHBIX CTPaH.
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IIpeaucaoBue

Eme 10 cepeauHbI MPOIUIOr0 BeKa aMEepUKAaHCKOE YTOJIOB-
HOE 3aKOHOJATENIbCTBO TMPECTABISIO COOOM KapTHHY BechbMa
HeNpUNISAHYI0. CUMTAIOCh, YTO KaXIbld WIA MOYTH KaKJbIU
IITaT UMeeT CBOM YTOJIOBHBIN KofeKc. OTHAKO B OOJBIIMHCTBE
CJTydaeB OH ObLT TAKOBBIM JIMIIIb 110 HA3BAaHUIO, KOO MPEICTABIISLI
€000l COOPHUK NIPUHSATHIX B pa3HOE BPeMsI aKTOB WJIM HOPM, KaK
MIPABUJIO, PACTIONIOKEHHBIX B aJI(DABUTHOM TOPSIIKE.

VTOJIOBHBIE KOJEKCHI, TPUHSTHIE B pa3HOE BPeMsl, UCTIBITAIN
BJIMSIHUE Pa3IMUHBIX HAINpPaBJIEHUHN B KapaTeJIbHON MOJUTHKE U
YTOJIOBHO-TTPABOBOM JIOKTPUHE, A TAKKE COITUATBHO-9KOHOMMYE-
CKUX Y TIOJIMTHYECKUX YCJIOBUH. DTU U IPYTUE IIPUINHBI 00YCIIO-
BWJIM MX OTJIMYMSA JPYT OT Jpyra Mo BCEM OCHOBHBIM IapamMeT-
paM: CTpYKType, KPyry yroJIOBHO HaKa3yeMbIX JISSHUM, 110 pery-
mpoBaHuio BorrpocoB OOrieit 1 OcoOeHHON YacTH, CAHKIIUSM
3a CXOIHBIE I OJJTHAKOBBIE MTpecTyIuieHus. Tak, KpoBocMere-
Hue B Kamudopuuu kapanock cpokom 1o 50 net, a B [leHcub-
BaHUM — JI0 5, TOMOCEKCYaJIM3M B OJTHOM IIITaTe MOKHO OBbLIIO Ha-
Ka3bIBaTh MMOKU3HEHHBIM TIOPEMHBIM 3aKJIIOUEHUEM, a B IPYTOM
— mrpadgom.

Kpowme Toro, yroinoBHOe 3aKOHOAATENILCTBO IITATOB XapaKTe-
PHU30BAJIOCH UYPE3BBIYAHON Ka3YUCTUYHOCTBIO, UTO B 3HAYUTETh-
HOU CTerieHH ObLJI0 0OYCIIOBJICHO pelieniiel HopM OOIIero mpa-
Ba, KOTOPOE, KaK N3BECTHO, PA3BUBACTCS «OT CITydasi K CIIydaio».



DTUM 00BSICHSIETCA TO, UTO, Hanpumep, B YK mrara Muunran
OTBETCTBEHHOCTb 32 ITOBPEXKIEHUE WU pa3pyLIeHUE (YHUUTOXKE-
HIEe) IMYIIECTBa MpeaycMarpuBaiack 6osee yeM B 70 cTaThsx, a
B VK mrrata Helo-Mopk 3a 370yMbIIIIEHHOE TIPUUMHEHNE Bpesia
UMYILIECTBY — B 25 CTaThsX.

B yrosioBHBIX KOfIeKCax HITaTOB COAEPKAIOCH HEMAJIOE KOJIH-
YECTBO HOPM aHOMaJIbHBIX U apxanuHbIX. Tak, B YK Kamdop-
HUU TIpEeyCMaTpUBaIach OTBETCTBEHHOCTh 34 COBEPLICHUE Ta-
KOTO TIPeCTYILIeHH)s, KaK «IuieBanue» !, a B YK Huo-Mopka —3a
IIPUYMHEHNE Bpella B PE3YJIbTaTe HAPYLIECHUS ITPABUJI MIEYHOTO
OTOILIEHUS JKEJIE3HOJOPOKHBIX BAarOHOB.

B Takom ke 3anyleHHOM COCTOSSHUM HAaXOOWJIOCh Y MPOJOJI-
JKaeT ocTaBaTbCsl (peiepaibHOE YrOJIOBHOE 3aKOHOJATENIbCTBO.
OcHoOBHasA Macca yroJIOBHO-IIPAaBOBBIX HOPM, COZEpJKallascs B
pazzene 18 Coaa 3akoHoB CIIIA, a no npeumyniecTBy B €ro 4a-
ctu | («ITpecryrnenus» ), HEpeaAKO UMEHYETCSA « YTOJIOBHBIM KO-
JEKCOM», XOT IO CYIIIECTBY TAaKOBBIM He siBJsgercs. [Ipexne Bce-
o MOTOMY, uTo B ero Oomeit yactu (1i1. I «O01mue nonoxeHus» )
peryvpyercs JIMIb BECbMa HE3HAYUTEJIbHBIM KPYr BOIPOCOB,
OCTaJIbHBIE — PETYJIUPYIOTCS CyIeOHON MPAKTHKOM, > a TAKKe TM0-

! Cornaco cr. 372a muom, COBEPILUBIINM 3TO IIPECTYIUIEHUE, CUUTATICA TOT, KTO
«M3BEpraeT CIM3b U3 HOCA U PTa WM IUTIOET Ha TPOTyap, OOIIECTBEHHYIO YJIUITY WITH
IIOCCe, Ha YacTh OOIIECTBEHHOI'O COOPYXKEHHUS, JKeIe3HONOPOXKHBII M0e3]1, TpaMBai,
mwiatopMy, HapoXof. .. WIM UHOE CyAHO JIMOO TPaHCIIOPTHOE CPEJCTBO, UCTIONb3Ye-
MO€ IS TIEPEBO3KH JIIOZIEH».

% Mo cnosam I1. PoGurcona, 99 % matepuana OGIweil 4acTi He KoTUpHULIPOBAHO:
npoOeJTbl BOCTIONHSIOTCS (befiepalibHbIM TipaBocynueM (cM.: Robinson P. Reforming



Tomy, 4To Marepuan OcobeHHOI yacTH (85 11aB) pacronoxeH
B aJ1(paBUTHOM TOPSIIKE, YTO HE BbIIEPKUBAET HUKAKON KPUTH-
KM C TOYKHU 3pPEHUs] IOPUANYECKON TEXHUKH, Aa U CaM OH M3Ja-
raeTcsi HACTOJIbKO CJIOKHO, 3aIyTaHHO, OECCUCTEMHO U Ka3yH-
CTUYHO, YTO TIOHATh €r0 HEe-I0PUCTY TPYIHO, a Tox4Yac BooOIe
HeBO3MOXHO. Tak, B Komekce HaCUMTHIBAIOTCA NECATKU CTaTEN,
OTHOCSIIIIUECS K OJIHOMY TIPEIMETY PeryJupoBaHus (Harmpumep,
okono 160 crarenn kacaloTcsi OTBETCTBEHHOCTH 34 JIOKHBIE 3a-
SIBJIEHUS1, CIIEIaHHbIE TOCYJAPCTBEHHBIM JOJKHOCTHBIM JIULAM),
Y UCTIONB3YIOTCS JIECSITKU TEPMHUHOB ISl 0003HAYEHUsT CyObeK-
TUBHOM CTOPOHBI TIPECTYIUICHHUS. 3

Ha cumnosuyme «Ilepeocmeicienue ¢eaepanbHOrO yroyioB-
Horo npaBa» [1. POOMHCOH KOHCTaTHPOBAJI, UTO OTCYTCTBHE XO-
pomo paspadoranHoi OOIIel YacTu «HapyIIaeT MPUHIMI 3a-
KOHHOCTH», U0O MOPOXKIAET Y JIojieil HeyBEepeHHOCTh (He3Ha-
HUE), IIPU KAaKUX YCIOBUSX YIOJIOBHAs] OTBETCTBEHHOCTh HACTY-
naeT U NPy HATMYUK KaKUX OOCTOSITEIbCTB OHA MOXET OBbITh UC-
KJodeHa.* Tam jxe 0OTMeuasioch, 4To HeIOCTaTKH, TpucyIme ge-
JepaJbHOMY YTOJIOBHOMY 3aKOHOJATEbCTBY, «HE MOTYT OBITh

the federal criminal code: A top ten list //Symposium: Rethinking federal criminal
law. 1 Buff. Crim. L. Rev. 1997. P. 228).

3 ®epepanbHomy YK npucymm u MHOrue apyrue Hepoctatku. Hopwmbl, ycrapes-
MIMe WA KPUMUHATU3UPYIOIIKE JIesTHUsI, He TPECTABISIONINE CKOJbKO-HUOYIb 3HA-
YUTEJILHOW OMACHOCTH, — HEe PEAKOCTh. Tak, CPOKOM /10 6 MecsIIeB TIOPEMHOTO 3aKJII0-
YEeHHUsI MOXKET KapaThCs MepeBO3Ka U3 OHOTO IITAaTa B JIPYroil KPOKOAWIOBOM TPaBhI
(cT. 46) MK BRITAYA YeKa Ha CyMMY MeHee | JOJU1. ¢ HaMepeHHeM IyCTUTh ero B 00pa-
nieHue B CIIIA B kauecTBe cpelIcTBa IUIaTeXa WM BMECTO AEHEKHOTO 3HaKa (cT. 336).

* Robinson P. Op. cit. P. 228.



yCTpaHEHbI MyTeM JI00aBJICHUsI HOBBIX CTATYTOB, TaK Kak OOJIb-
IIMHCTBO [1€(PEKTOB SABIAIOTCA (pyHAAMEHTalIbHbIMU». W na-
Jiee: Xopolo pa3padoTaHHblii PenepanbHbiii YK MoXeT moHu-
3UTh YPOBEHb MPECTYIHOCTH, MOBBICUTH OOIIECTBEHHYIO Oe3-
OIMAaCHOCTh M YKPEUTh OOIECTBEHHOE JIOBEpHUE K TPABOCYIUIO.
Cnenyet Tak’ke UMETh B BUJLY, UTO OYEHb MHOIO YTOJIOBHO-IIpa-
BOBBIX HOPM pa30pOCaHO MOYTH MO BCEM OCTaJIbHbIM 49 pazje-
nam Cpopa 3akoHoB (C3).

OueHuBasi COCTOSIHUE YIOJIOBHOTO 3aKOHOAATENILCTBA TOTO
nepuona (50-x rr. XX B.) B uenom, I'. Bekcnep nucan: «Hamm
YTOJIOBHBIE KOJIEKCHI SIBJISIIOTCSL (DparMEeHTApHbIMU, YCTAPEBILIU-
MU, HEYNIOPSAJOYEHHBIMU U YaCTO CJIyYalHbIMU 10 CBOEMY OXBa-
Ty (IO Kpyry paccMarpuBaeMbix BonmpocoB. — M. K.), ux pas-
BUTHE IO NMPEUMYLIECTBY CJIy4YalHOE 110 CBOMM MCTOKaM (KOp-
HSIM), UX (POPMHUpPOBaHKME — KOMOMHAIIMSI 3aKOHOIIONOKEHUN 1
o0I111ero mpaea, KOTOPYIO TOJIBKO UCTOpHsT 0ObsiCHsIeT». ¢ [Tomo0-
Hble BHICKA3bIBaHUSI ObLIM HE PEAKOCTHIO HAa CTPAHUIIAX aMepH-
KAHCKOW I0pUINYECKOU JITepaTypbl. OHM NpUHALIEKAIN yUe-
HBIM, aTTOPHEAM, JPYTUM MPEACTABUTENAM «IOPUJUYECKOTO CO-
CJIOBUSI».

[Monoxkenue, cloxuBIIeecss B OONACTA YrOJOBHOTO TPaBa,
CTAaHOBWJIOCH Bce Oosiee HeTepnuMbIM. Myiess 0 HacTosTebHON
HEOOXOAMMOCTH €ro YMopsiIoueHUus] WK Jaxe pedopMUpOBa-

> Joost R. Federal Criminal code reform: is it possible? // Symposium. Op. cit. P. 197.

® Wechsler H. The American law institute: Some observations on its Model penal
code. 42 A.B.A.J. 1956. P. 321.



HUS ObUTA HAa YCTaX MHOTHX IOPUCTOB, CBSI3AHHBIX C YTOJIOBHBIM
MpaBOCYIMEM, M, HakoHel, B 1951 r. oHa gonuia 10 ypoBHS
€€ OCO3HAHUS U MPUHATUS IHCTUTYTOM aMeprUKaHCKOro Mpasa.
Co3znaHHas Torna B paMKax 3TOro MHCTUTYTa BECbMA IpeICTaBuU-
TeJIbHAsi KOMUCCHS1, COCTOSIBILIAS] U3 BUJHBIX TEOPETUKOB U MPAK-
THIKOB, Havajia padorars Haj noarotoBkou [IpumepHoro YK.” B
nepuof ¢ 1953 mo 1961 r. komuccus myOnMKoBaia MaTepuaIbl
CBOEro Tpyaa, a B 1962 r. IHCTUTYTOM aMepUKaHCKOIo MpaBa
OBLT OIOOPEH U Tor/a e OMmyOIMKOBaH OKOHYATeTbHBIN 13-11 Ba-
puanT [Ipumepnoro VK.

B amepuKaHCKOU I0pUIMYECKON JTUTEpaType NOAYEPKUBAET-
csl, yTo VIHCTUTYT aMEepUKaHCKOro IpaBa «IPOU3BEJl HA CBET»
UMEHHO «MOJIEJIbHBIN», a He eqMHO00pa3HbIi Koneke, mocKob-
Ky, Kak nonaraet Y. JlageiiB, «eauHooOpasue B yroJOBHOM Ipa-
BE HE TaK Ba)XHO, KaK B JIPYTUX OOJIACTAX, TAKUX KaK KOMMeEp-
yeckoe npaBox».® EauHooOpasue — 310 uaeant, K KOTOpoMy clie-
JOBAJIO OBl CTPEMUTHCs, HO KoTopblid B ycnoBusx CIIA, rae cy-
HIECTBYET 53 CaMOCTOATENbHBIE MTPABOBBIE CUCTEMBI, HEIOCTU-
xuM. ITpumepnsii VK, mumer b. C. Hukudopos, Beipaxaer
JIMHMIO Ha YNOPsAJOYEHHUE 3aKOHOJATENILCTBA IITATOB, «IPUAA-
HUE eMy OOJIBIIIero eTuHOO0pasusi U OOJIBIIEH ONpene/IeHHO-
ctu». Koneke, mpogomkaer oH, He pU3HaeT oodIee MpaBo Hc-

" OrBercrBeHHbIMY 32 noarotoBky Ilpumeproro YK u opranuszanyio Hay4yHbIX UC-
clieZIoBaHNi ObLTH M3BECTHBIE YueHble pocdeccopa [IIBapi, Bekcnep u Tanmen.

8 LaFave W. Criminal law. St. Paul, MN, West, a Thomson business, 2003. P. 5.



TOYHUKOM YTOJIOBHOTO TpaBa’ u 0ojiee Wi MeHee PelIUTeIbHO
HOPBIBAET C MEPEKUTKAMYU CPETHEBEKOBBIX M MHBIX YCTAPEBILIUX
JOKTPUH; OH OTJIMYAeTCs TIIATeJIbHOW pa3pabOTKOM orpejerie-
HUH, TOHUMaHWEM Ba)XHOCTU OJHO3HAYHOCTU TEPMHUHOJIOTUU U
CTpEMJICHHUEM TPOBECTU STOT IIPUHIIUIT Yepe3 BECh JOKYMeHT '°.

o cnosam JI. IlIBapua, IIpumepueii YK — 310 «nipurnarme-
HUE K MpaBOBOi pedopMe», Ha KOTOPOE OTKJIUKHYJIMCh 3aKO-
HOZIATeJIM LITATOB: OJHUX — paHbllie, Apyrux — nosxe. Ilponecc
pedOopMHUPOBaHUS 3aKOHOAATETHCTBA IITATOB MOTY YU UMITYJIbC
K Pa3BUTHIO, M 3TO ObLIO KpailHe BaXHO, MMesl B BUAY TOT Xa-
0C, KOTOpBIM LJapuJ1 B yronoBHO-11paBoBoi cepe B CHIA. Mox-
HO YTBEP:KAATh, YTO MIEPBbIM 3HAUUTEJIbHBIM ITPAKTUYECKUM [10-
crxeHreM aBtopoB [Ipumepnoro YK 6bi10 TO, UTO pazpadoTka
Y TIPUHSATHE 3TOTO JOKYMEHTA CTUMYJIMPOBAJIN MEPECMOTP YIo-
JIOBHOTO 3aKOHO/IATeJILCTBA B ITaTax '

Opnako wtatel K pekomeHaauusm [Ipumeproro YK otHec-
JIUCh MO-PA3HOMY: OJIHA OIPAaHUYUIMCh MUHUMAJIbHBIMU U3Me-
HEHUSIMU CBOETO YTOJIOBHOT'O 3aKOHO/ATENbCTBA, MOKHO CKa3aTh
ero «KOCMETUYECKUM PEMOHTOM», APYTHe MPOBEIU €r0 «KarlK-

? 310 nonoKeHme Hyxkgaetcs B yrounennn: [Ipumvepnsiii YK He nckmodaer odmiee
MpaBO KaK MCTOYHUK YTOJIOBHOTO IIpaBa BOOOIIE, OH TOJBKO MCKITIOYAET IPecTyILIe-
Hus obmero mpaga (. 1 cr. 1.05).

10 ITpumepHnslit yronosusiii kogeke (CIIA). M., 1969. C. 25.

1 o Havajia M3JAHUS MaTepHaioB KOMHCCHM 1Mo pa3pabotke ITpumeproro YK
TOJIBKO B [IBYX INTaTax ObUT OCYIIECTBJIEH MOJHBIN TIEPECMOTP YrOJIOBHOIO MpaBa — B
Jlynzmnane, rne VK Berynun B cumy B 1942 r., u B Buckoncune, roe YK navan geit-
cTBOBaTh ¢ 1956 1.



TaJIbHBII PEMOHT» MOJ1 YIJIOM 3PEHUSI UM C HEMOCPEICTBEHHBIM
y4eToM (MHOIa BOCIIPOM3BEACHUEM) NonoxeHni [IpumepHoro
VK. K nocnegsum, Hampumep, oTHocsTca mTathl Helo-Mopk,
[lencunbBanus, Heio-/Ixxepcu u OperoH, riae NpuHATHIE YTOJIOB-
Hbl€ KOIEKChl BCTYIIWIM B CHITy, COOTBETCTBEHHO, B 1967, 1973,
1979 1 1972 rr.

Cpeau 3TUX YroJIOBHBIX KOJEKCOB HAWOOJBIIETO BHUMAHUS
3acykuBaeT PUHATHIA B 1965 1. VK mrrara Helo-Vopk. Vcrer-
TaB 3HauuTenbHOe BimgHUe [IpumepHoro YK, oH, B cBOI0O oue-
pellb, OKa3aICsd XOPOIIUM MOACIOPhEM IPU PEIIEHUU TEX WU
MHBIX (MHOTJIa MHOTHX) CJIO’KHBIX BOITPOCOB YTOJIOBHOT'O IPaBa B
mratax. Otmeyvas 3HaueHue 3toro YK 11s pa3Butus yrojaioBHo-
ro 3akoHonatesnberBa CIIA, opuanueckas komuccusi CeHata B
OJIHOM M3 CBOMX OTYETOB IMUCAJIA: TIOCJIE CO3/IaHUS M OITyOIIUKO-
BaHus [IpumepHoro YK, npuHATHS KOIEKCOB B TAKUX IIITaTax,
kak MiimuHoric, MunHecoTta u Hplo-MeKCcHKO, B KOTOPBIX HAIILTU
3aKpervieHre U pa3BUTUE ero nonoxeHus, 12 coznanne YK mra-
Ta Hylo-Mopk «ABUIOCH CleyIOIMM TaTloM B MPOLIECCE Pa3-
pPabOTKH COBpeMEeHHOTO yrojioBHOro rnpaa CoenuaeHHbIX [1Ta-

12 IMockomnbKy padoTa Hall TPOEKTaMH YrOJOBHBIX KOAEKCOB B 3THX IITATaX IUIa Ma-
pajuienbHO ¢ paboToit komuccru 1o noarotoBke [pumepHoro YK, myGmukoBasiime-
cs €10 MaTepuasibl B TOW WJIM WHOM CTETIeHH WCTIONb30BAINCh TPU Pa3pabOTKe THUX
MpoeKToB. Hanpumep, B peIMCIIOBMM K OKOHYATEILHOMY BapuaHTy nipoekta YK Wi-
JIMHOWCA MPSAMO TOBOPHJIOCH, UTO TP €ro IMOATOTOBKE KOMMCCHUSI MPUIEPKUBAIACH
PEeKOMeHAAIMi crienuanucToB, padborapumx Hax [Ipumeprasiv YK. OnHako cnemyer
MMETh B BUJY, YTO B OKOHYaTesbHOM, 13-M Bapuante IIpumepHoro YK Hekotopbie
BOITPOCH OBLTA PEIIeHbI HE TaK, KaK B MPEIbIIYIINX BapUaHTaX.



TOB».!3

HoBble yronoBHbIE KOIEKCHI ObUTN MPUHSATHI B OOJBIIIMHCTBE
IITAaToOB,'* HO HE BCE OHU — PEe3yJIbTaT KOPEHHOTO NepecMoTpa
YIOJIOBHOTO TipaBa B ayxe pekomeHnauuu [Ipumepnoro VK. B
HEKOTOPBIX IIITaTax MPeINpUHSIThIE TONBITKA MPOBEIEHUS pe-
opmbr okazammch Ge3ycrienHpiMU. Tak, TPOIOKAeT IEHCTBO-
Bath crapeii YK B kpynHeuieMm mrare crpanbl — Kanmugoprauu
(1872 r.) cO MHOrMMM M3HAYaJIbHO MPUCYIIIMMHU €My HelI0CTar-
KaMHU.

[Monoxenuss [IpumepHoro YK m kommeHTapuu K Hemy '
HepeJKO WUCIONB3YIOTCS B CyleOHOH NMPaKTUKE TP peleHur
TEX WJIM UHBIX YTOJIOBHO-TIPABOBBIX BOIPOCOB. Tak, Hampumep,
cyn Okpyra Komymo6ust, paccmarpusasi neno bponepa, onmpaiicst
Ha (pOpMyJly HEBMEHAEMOCTH, NpeaokeHHyo [Ipumepusim YK
(ct. 4.01).'° TTo muenuo C. Kaauiia, mHOrMe npodeccopa uc-
nonb3yioT [IpumepHbiil YK Kak «OCHOBHOE yueOHOe mocoOue B
MPErnoaBaHUK YTOJIOBHOTO MIPaBa», TaK Kak OH CTajl ero HeOThb-
eMJIEMOH 4acThbio. !’

13 Criminal justice codification. Revision and reform act of 1974. Vol. 1, Title 18
— Federal Code. W., 1975. P. 9.

My, JlacpeiiB ykasbiBaeT, 4TO HOBBIE YTOJOBHBIE KOIEKCH ObLTA U3/IaHbl B 38 mmiTa-
tax. [locnennum npunsan VK mrara TenHecu, KoTopblil BeTynwil B cuity B 1989 r.
(em.: LaFave W. Op. cit. P. 5).

15" American law institute (ALI). Model penal code and commentaries. Part I:
General provisions. Phil., 1985; ALI... Part II: Definition of specific crimes, 1980.

16 United States V. Brawner, 471 F.2d 969 (D.C. Cir. 1972).

17 Kadish S. The model penal code’s historical antecedents. 19 Rutgers L.J., 1988.



TpyaHo nepeoueHuTs 3HaueHue cosfanus [Ipumepnoro YK
U TOW POJIM, KOTOPYIO OH CBHITPA U MPOAOJIKAET BBIIOTHATH B
JieJie TpeoOpa3oBaHKsl aMEPUKAHCKOTO YTOJIOBHOTO Ipaga. ' 9T1o
obmenpusHanHo B CoenunenHbix Iltarax. Bmecrte ¢ Tem cre-
JyeT TIOYEPKHYTh, YTO €r0 aHaJM3 W OIBIT UCIIOJIb30BaHUS B
3aKOHO/IATEJIbHOM JIEATEIbHOCTH B IITaTaX MOKA3bIBAIOT, YTO OH
He CBOOOJICH OT HEJIOCTATKOB, MPUYeM HEKOTOPBIX BechMa CyIIe-
CTBEHHBIX. B CBSI3M C 9TUM Ha CTpaHUIIaX AMEPUKAHCKOH I0pPUIH-
YEeCKOU JIUTEPATYPhl U HA PA3JIUYHBIX CUMIIO3UYyMaX pa3faloTcsi
NpU3bIBHL K THCTUTYTY aMepUKaHCKOTO IpaBa O HEOOXOIUMOCTH
MIOATOTOBKY BTOPOTO, UCIIPABJIEHHOTO U JIOMIOJIHEHHOTO U3JIaHK S
[Tpumepnoro YK. OngHako, cyas 1o Bcemy, B Onukailige rojpl
OH 3TO JieJIaTh He COOMpaeTcs; B APYIMX OOJaCTAX IMPAaBOBOIO
perynupoBanusi UHCTUTYT CBOU Tpy/bl IEPECMATPUBAET, XOTS U
CIYCTS AJIUTESIbHOE BpeMsl MOCJie UX TIEPBOro U3/IaHUs.

Yro ke KacaeTcs (peiepasbHOro yroJIoBHOTO MpaBa, TO Hellb-
351 CKa3aTh, YTO HE OCYIIECTBIISUIMCH TIOMBITKU €ro Mpeodpa3o-
BaHusl. OHU NpeAnpUHUMATUCh, HaUrHas ¢ 1966 r., Korga opu-
IIUAJIbHO ObLIa co3/iaHa komuccust D. bpayHa (ObIBIIUI rydep-
Hatop KasmdopHun) 1o noarotoBke mpoekTa HOBOro (eiepasib-

P.521.

18 C. Kagum mumer, 9to ero BnsiHuE HA AMEPUKAHCKOE YIOJOBHOE MPABO GBUIO
«omenomsiomumy» (Ibid. P. 538), a [Ix. [Ipecciep oTMevaer, 4To npyu pacCMOTPEHUN
BOITPOCOB OH UCXOAUT U3 TOTO, YTO odmiee mpaso U [Ipumepnsiil YK saBasioTcss OCHOB-
HBIMU UCTOUYHUKAMU COBPEMEHHOI'O CTaTyTHOrO ipaBa (cM.: Dressier J. Understanding
criminal law. Matthew Bender and Co, 2001. P. 31).



Horo YK.!” B 1971 r. B BUie UTOroBOIoO JIOKJIa/1a OHA IPE/ICTaBU-
JIa POEKT TaKOro KOJIeKca, UCTIbITaBIero BiusiHue [lpumepHoro
VK. Ho HM OH, HM OIMH U3 MHOTOUMCIIEHHBIX IMPOEKTOB hefe-
panbHoro YK, BHecennsix B Cenar wiu [anary npencraBureneid,
KoHrpeccom He ObUT PpUHSAT. XOTS CIeAyeT 3aMETUTh, UTO MPO-
eKT S-1437 nmogaBsIomum OOJIBIIMHCTBOM TOJIOCOB (72 IPOTUB
15) B 1978 r. nporen yepe3 Cenat, HO He ObUT 0f00peH [lana-
TOH MpeJcTaBUTeNel, TaKk KaK ee COOTBETCTBYIOUIHMIA MOIKOMMU-
TET MPHU3HAJI €r0 «CTPAJAIINM CePhe3HBIMU TIOPOKAMM» . DTOT
MIPOEKT MPECTABIIST COOOM MOIBITKY HAUTH KOMITPOMHUCC MEX-
Iy CTOPOHHUKAMU Y TPOTUBHUKAMU OTKPOBEHHO PEAKIIMOHHOTO
npoekTa S-1 myTeMm ycTpaHeHus1 ero Harosee OMO3HbIX MOJIO-
KeHui. 20

B opuanueckor sMrTeparype OTMedYaeTcs pAl NpUYUH
HeyJa4, TOCTUTIINX BCE YCUJIMS, HallpaBJieHHble Ha peopMHU-
poBaHue hbeiepabHOrO YIrOJIOBHOTO 3aKOHO/AaTebeTBa. 2! Ecm
MIOTIBITAThCS UX CTPYIIUPOBATH U OOOOIIUTh, TO MOKHO BbIJIE-
JIUTh TPU OCHOBHBIE. Bo-11epBbIX, Mpolieaypa MPOXOKICHUS 3a-

19 Komncenst BpayHa Gbuta co3nana cpokoM Ha 5 neT 3akoHoM National criminal law
reform commission Act of Nov. 8, 1966 (Pub. L. N 89-801).

B CUJIy HAJIMUUS B 9TOM IIPOEKTE MACChI I10JI0KEHUIL, HAIIPABJIEHHbIX HA yCUJIE-
HHe TONUTHYECKUX TIPEciIelOBAHUI 1 Ha OOphOy C aHTMBOSHHBIM U JIPYTHIMH JIEMO-
KPaTHYECKUMH JIBHKEHUSMH, €r0 OCYIMIM MHOTHE CJIOM aMEPHKaHCKOro OOIIecTBa
(eMm.: Hukugpopos b. C., Peuremnuxos @. M. CoBpeMeHHOE aMepPUKaHCKOE YrOJIOBHOE
npaso. M., 1990. C. 21). Hekotopsle ero npeacTaBUTENN Ha3bIBaJIM 3TOT IIPOEKT «a-
muctekum» (Joost R. Op. cit. P. 209).

2o, Haripumep: Joost R. Op. cit. P. 203-210.



KOHOITPOEKTA SIBJISICTCS JIOBOJIBHO CJIOXKHOMW U JITTUTEJIHOM: JUIst
TOTO YTOOBI CTATh 3aKOHOM, OH JJOJIKEH MOy YUTh OI00pEHHE, TIO
KpaiiHel Mepe B BOCbMH MHCTAHIIMSIX,?> ©Mes B BUAY, uT0 KOH-
rpecc B CBOeM MEepPBOHAYAIILHOM COCTaBe (I0cyie BHIOOPOB) pa-
O0TaeT JBa rofia v YTo KaxJIpli U3 MPoeKToB eaepabHoro YK
ObLT 0YeHb OosbIM TI0 00BeMy — Gostee 500 cTpanuIl; omnmo-
HeHTaM ObLIO JIErKo 3a0JIOKUPOBATh MPOEKT, FOJIOCYs «ITPOTHB»
Ha ofiHOM M3 ctaauii B KoHrpecce wim naxe He JIOMYCTHB J0 Io-
JIOCOBAHUS1, HATIPUMEP CO3JIaB OTCYTCTBHE KBOpyMa. Bo-BTOpBIX,
padoTa 1o noaroroBke HoBoro (enepanbHoro YK Obiia 3HaUM-
TEJIbHO YCJIOKHEHA TeM, YTO HepeIKo Ha paccMoTpeHun B KoH-
rpecce OHOBPEMEHHO HaXOIWIUCh JBa U Oojiee ero MmpoeKToB,
NpUYEM WHOTIA TTO JIBA MTPOEKTa B KaX/IOM U3 ero majar, Harpu-
mep S-1437 u S-1722 — B Cenatre, HR-2311 u HR-6869 — B
[Manate mpencraBuTeneil; BMECTO BHIPaOOTKH 0OmIel miatdop-
MBI WIEHbI TIAJIAT B COOTBETCTBYIONIMX MOJAKOMHUTETaX U KOMHU-
TeTax OOJibllie BpeMEHH TPATUJIA Ha OTCTAaMBaHHUE CBOMX, OPOM
OYeHb Pa3HbIX, MO3MIIMIA 10 TEM WM MHBIM BompocaM. B-tpe-
THUX, HECMOTPSI Ha TO, YTO OJJHA U3 OCHOBHBIX IieJIel pepopMbl —
yropsiiodeHre 1 ynpoiieHue (heiepajlbHOrO YroJIOBHOTO 3aKO-
HOJIATEJIbCTBA U €€ MOKHO OBLIIO peanm3oBarh 6€3 0coO00ro Tpy-
1a, TIo psAy MpoOJieM, KOTOpble HeOOXOAUMO OBLIO Pa3periuTh
B HOBOM KOJIEKCE, BBISIBUINCH CEPhE3HBIE PA3HOINIACHST MEXLY

22 Yro6m1 cTaTh 3aKoHOM, TipoekT YK momkeH ObUT MPONTH Yepe3 TOAKOMUTET U
KOMMTET (B IIOJIHOM COCTaBe) KaxJ0i u3 najar KoHrpecca, KOMUTET MO perjiaMeHTy
IMamatsl npescTaBUTENEH, ONOOPEH Ha TUIEHAPHOM 3aCeIaHNM KaXIOH W3 IaJiar, co-
IJIACHTENTBHBIM KOMHUTETOM 00eHX Iaar (i HeoOX0IMMO) U 3aTeM — BelbiM JoMoM.



KOHCEpBaTOpaMH M JimOepajlaMu; Jaxe B Jiarepe CTOPOHHUKOB
He ObUIO eIMHCTBA MHEHUI 10 HEKOTOPHIM BaKHBIM, ITOJTUTHYEC-
CKU 3HAYMMBIM U C MO3UIIUHI OOIIECTBEHHOTO MHEHHSI YyBCTBU-
TeJIbHBIM BOIIPOCAM, TAKUM, HallpUMeEp, KaKk CMEPTHas Ka3Hb WU
KOHTPOJIb 3a opy:kueM. Hepenko B nuckyccusix, kak B Konrpec-
ce, TaK 1 3a ero CTeHaMH, Ha IIepPBOe MECTO BHICTYTIAJIa MpodiieMa
oOecrieueH s TPakIaHCKKX MPaB ¥ CBOOOYI.

Ecnu roBoputh 06 oTHOIIEHHH K pehopMe YrOJIOBHOTO 3aKO-
HojaresberBa B CIIA B 1ienom, TO clieayer MogyepKHyTh, YTO
MOJYAC OTKPOBEHHBIMU MMPOTUBHUKAMHU €€ MPOBEICHUS MPOSIB-
77U ce0s1 Takue TOCYJapCTBEHHbIE CTPYKTYPbI, KaK MOJUIHSA,
cyneOHasi BIacTh U aTTOPHEHCKasi Ciyk0a, KOTOpble MpH BCeM
Pa3JIN4MM CBOMX KOHKPETHBIX MHTEPECOB ObLIM 3aWHTEPEeCcOBa-
HBI B COXPaHEHUH Status quo, CJIOKUBIIIETOCS B TAHHOW OOJIaCTH.

Koraa crano sicHo, 4yTo mpoBeieHre noyiHou pedopMbl dene-
PAJILHOTO 3aKOHOJATENILCTBA — JIEJI0 HEPEAJIbHOE, aJMUHUCTPA-
s [pesunenTa Pefirana, noouBmmck npuHaTHs KoHrpeccom
B 1984 r. KOMIIJIEKCHOrO 3aKOHa O KOHTPOJIE€ HaJl MPECTYITHO-
CTh10,>* TOBOJILCTBOBAJIACH BHECCHWEM B HEr0 YaCTUYHBIX W3-
MEHEHU, B TOM YHUCJE MO HEKOTOPbIM BONPOCAM, BbI3bIBAB-
UM CEePbe3HbIE Pa3HOINIACHS TP 00CYkIeHnU MpoeKToB YK:
yIIpa3qHEHNe YCIOBHO-I0CPOYHOro ocBoOokaeHus (1. 311 (cr.
4201-4218) paznmena 18 C3), caHKIIMOHUPOBAHUE JIOCYAEOHO-
ro (MPEeBEHTUBHOIO) 3aKJII0YEHHUS] ONTACHBIX TIPABOHAPYIIUTENIEN

23
Yacrsio 3T0T0 3aK0HA cTaymu opodpeHHsle Korrpeccom 100 ¢ muImHAM cTpaHMI]
u3 npoekros PenepansHoro YK.



(ct. 3141 u np. paznena 18 C3), BKiIIOUYEHUE ONpeETICHUN Ha-
CWJILCTBEHHOTO TIPECTYIUJICHUSI, HEBMEHSIEMOCTH U TOJCTPeKa-
TEeJbCTBA K COBEPIIEHUI0 HACUIBCTBEHHOTO MPECTYIJIeHUs! (Co-
OTBETCTBEHHO CT. 16, 17 u 373 pasnena 18 C3), MHOrouucieH-
HBIX MOJIOKEHU 00 OTJENbHBIX BUIaX Haka3aHus (TiI. 227 pas3-
nena 18 C3), a Tak:ke 0 CO3IaHMNA KOMUCCHH 10 HA3HAYEHUIO Ha-
kazaHui (r1. 58 (ct. 991-998) paznena 28 C3).

DTa KOMHCCUs B IEJIsX YCTpaHEHHWsl pa3HOOOsI B Ha3Haue-
HUM HaKa3aHWi pa3padoTasia BecbMa oObeMHble «PykoBoacTBa
10 HA3HAYEHUIO HAKA3aHUI», KOTOPBIE SBJISIOTCS 00sI3aTe/IbHbI-
MU IS BceX (hefiepaibHbIX CyI0B. >4 CunTaeTcsi, 4T0 KOMUCCH S,
HE MPeayCMOTPEB HAKa3aHUs 3a apXauyHble U MaJIO3HAUUTEb-
HbIE MOCATATEIbCTBA, MOXKET (PAKTUYECKU MPOU3ZBECTH UX BBI-
OpakoBky. K «PykoBoicTBaM» Cylbl OTHOCSATCSI TTO-Pa3HOMY:
OJHM CYMTAIOT, YTO OHU MPEJACTABISIOT COOOUN «YIPyYaloIlyio
Heyady», APyrue — 9To «CO3/ai0T Oojiee CrpaBeJIuBYI0 CUCTe-
My» Ha3HAUEHMs] HaKa3aHUi >.

[Mockonbky mpoBeneHue pechopMbl B 00JIACTH HAKa3aHWUS —
OIVH 13 HamOoJiee CIIOPHBIX aCMeKTOB BCeil pepopMbl yroaoB-
HOTO TpaBa, Ha ¢eiepajbHOM YPOBHE €€ yAaJIOCh OCYIIIECTBUTD,
XOTSI U B OIpaHUYEHHBIX Ipejeliax, myTeM OOXOQHOTO «MaHeB-

X 3m «PyxkoBozcTBa», IO CYILIECTBY, CTAJIM 3aKOHOM, Tak Kak KoHrpecc B TeueHue
180 aHeii mocine ux U3AaHKs He BHIPa3ui CBOEro HeonoOpeHus1. B Takom ke yrporieH-
HOM HOpsKE IPUHUMAIOTCS [IONPaBKU K HUM (CcT. 994).

25 Wash. Post. Oct. 8. 1996. P. A-S.



pa»,?% a BO MHOTHMX IITaTax, YTOOBI YCKOPUTH MPOIIECC TPUHATHS
HOBBIX YTOJIOBHBIX KOJEKCOB, MOIILJIH IO ITyTH CHSTHS «C TIOBECT-
KU JHSI» BOTIPOCOB, BHI3BIBABIIMX HAMOOJBIIINE PA3HOTJIACH S, Ta-
KHX, HApUMep, KaKk YIpa3IHEHUE YCIOBHO-IOCPOYHOIO OCBO-
OOXIEeHUsI WIM BBEJIEHHE PYKOBOJCTB IO HAa3HAUYEHWIO HaKa3a-
HUU.

Tak MOXHO 71 cuMTaTh pehopMy YroJIOBHOTO MpaBa COCTO-
sBieiicsa? OTBET Ha TOT BOMPOC YUTATEIb MOYUYUT, IPOUUTAB
JaHHYIO PadOTy, B KOTOPOU Ha OCHOBE aHAJN3a JEUCTBYIOIIETO
3aKOHO/IATENILCTBA M MATEPUAJIOB CyAeOHOM MPAKTUKH, KOTOpast
NO-TIPEKHEMY UTPaeT 3HAUUTENBHYIO POJIb B YTOJOBHO-TIPABO-
BOI1 cpepe, ¢ UCTOIb30BAHMEM JTOKTPHHBI TOKA3aHO COBPEMEH-
HOE COCTOSIHAE aMEPUKAHCKOTO YTOJIOBHOTO TIPaBa.

B Hauasie paboOTHl paccMaTpyBaIOTCsl TAKME UMEIOIIHE OOb-
1Ioe 3Ha4YeHue JUTs OOIel XapaKTepUCTUKU YTOJIOBHOTO TpaBa
CIIA Bonpocsl, KaK-TO: MPUHIIMI 3aKOHHOCTH, UCTOYHUKH yTO-
JIOBHOTO IpaBa 1 ICUCTBHE YTOJIOBHBIX 3aKOHOB B POCTPAHCTBE.
Bo BTOpom paszpene, mocesimerHoM OOImei 9acT yroJloBHOTO
NpaBa, COIEPXKUTCS aHATI3 OCHOBHBIX MHCTUTYTOB, OTHOCSIIIINX -
Csl K YYEHHUIO O MPECTYIUIeHMM M HaKa3aHWM, 3aKOHOJATebHAS
YPEryIMpPOBAaHHOCTh KOTOPBIX — TOKa3aTelb Pa3BUTOCTH, pa3-
PabOTaHHOCTH YTOJIOBHOTO TTpaBa JIIOOW CTPaHbI, B TOM UHCIIe
CIIIA. B pamkax maBbl «HakazaHue» paccMaTpuBalOTCsl U Me-

%6 'naga, MpeaycMaTprBaroiias co3ianue (peaeparbHON KOMUCCHHU TI0 Ha3HAYEHHIO
HAKa3aHWI U OMPE/IEIISIONIAs ee IPaBa U 00SI3aHHOCTH, & TAKXKE APYrUe YrOIOBHO-TIPa-
BOBBIE ITOJIOXKEHUST OBUTH YacThI0 OoJiee MUPOKOTO OIS O PacXoiaxX U IMOITOMY J0-
BOJIbHO ObICTpO cTayu 3akoHOM (N.Y. Times. Oct. 14. 1984. P. A-1).



pbl 6€30MaCHOCTH, KOTOPBIE IOBOJIbHO IIMPOKO MPUMEHSIIOTCS B
CoenHEHHBIX

[Itarax, a HEKOTOpbIE X HUX — BeCcbMa cBoeoOpas3Hbl. Oco-
OeHHas yacTb NpeACTaB/IeHa TpeMs I'pyMIaMy MPecTyIIeHUH —
NPOTUB JIMYHOCTH, MIPOTUB COOCTBEHHOCTH U MPOTUB Tocyaap-
crBa. [locneaHue He UCTIBITAIM U HE MOIJIM UCTIBITATh BJAMSHUSA
[Tpumepnoro VK Hu Ha peepanbHOM ypOBHE, HU B ITaTax, Tak
Kak nepsas naBa ero OcobeHHoit yactu («IlocsraresnscrBa Ha
CYILIECTBOBAaHME U OE30MaCHOCTh TOCYIapCTBA») OCTABJICHA «Ba-
KAHTHOWM>.

3agymaB npoBejeHre pedopMbl YTOJIOBHOIO MpaBa U C TOM
nesblo pazpadateiBas [IpumepHsiii YK, amepukaHckue ydyeHsle
He 3a0blBAJIM O TOM BIevYaTJIeHuH, Kotopoe 31oT Komekc wu,
clleloBaTesIbHO, pepopMa JOJIKHBI IPOU3BECTH 3a IpeJeaMu
CHIA. «O06pa3 AMepuKH, KOTOPbI BO3AEHCTBYET HA HAlMX
Jpy3€ei, BparoB ¥ HEUTPAJIbHO HACTPOEHHBIX JIIOAEN BO BCEM MU-
pe, — nucan JI. IlIBapii, — 3TO HE TONBKO OTPaXEHHUE HAIIMX Ma-
TepHaJIbHBIX PECYPCOB MJIM BOGHHOM MOIIM. MuUp OLileHUBaeT Ha-
11y IMBIIN3AIMIO TAKKe, & MOXKET ObITh B TIEPBYIO OYEpPe/ib, 110
pe3yJbTaTaM Halllero MHTEJUIEKTYaJIbHOTO TBOPUYECTBA U TIO TO-
My, KaKOBHI UJIeaJTbl ¥ MIPAKTHKA HAIIIETO TTPABOCYAUsI». 27

2 1ur. no: IpumepHslii yronousiid kogeke (CIIA). C. 25.



Paznean I
M CTOYHHUKH YrOJIOBHOI'O IIpaBa

§ 1. Oo0mas xapakTepuCcTHKA
HCTOYHMKOB YroyiopHoro npasa CIIIA

B CHIA HeT eauHOi, 0OIIEHAIIMOHATIBHOM YTOJIOBHO-TIPABO-
BOI CHCTEMBI, YTO OOYCJIOBJIEHO OCOOEHHOCTSIMU aMEePUKAHCKO-
ro penepannama. B ctpane 1eficTBYIOT 53 caMOCTOSATENIbHBIE CH-
crembl — 50 mraroB, eaepanbhast, Oxpyra Komymous, rie pac-
MOJIOKEHA CTOJUIIA, U «CBOOOIHO MPUCOEAMHUBIIETOCS TOCY-
napctBa» [1yapro-Prko. To mopoauio Takoe XxapakTepHoe st
CIIA siBneHue, Kak MpaBOBOM J1yajan3M, O3HAYAIOIIMI, YTO Ha
TEPPUTOPUM KaKAOTO IITaTa AEUCTBYET MPABO JAAHHOTIO IITaTa, a
IIpY OIpeesIeHHbIX YCIOBUSX — MPaBo (peJepasibHoOe.

OcHOBHBIMU UCTOYHUKaMU yrosioBHoro nipaBa CIIA sBnsior-
cs1 od1iee, WK MpereIeHTHOe, IPaBO M CTaTyTHOE MPaBo, T. €.
3aKOHOJATEJILCTBO.

Ho nockonbKy K HacTosiiieMy BpeMeHHM He OCTaJIoCh HU OfI-
HOTO IIITaTa, IJe YroJoBHAsl Perpeccusi onupaiach Obl B OCHOB-
HOM Ha HOPMBI OOIIIETO TpaBa, a CTaTyTHOE MPaBO BHICTYHAJIO
ObI B KauecTBe JIOTIOJTHEHUSI K HEMY, M «BCE IITAaThl CTPEMSITCS



K TOMY, YTOOBI ClIeJIaTh CTATYTHOE MPABO BCEOXBATHIBAIOIIIM» 28,
€CTh CMBICJI HAYaTh PACCMOTPEHUE UCTOYHUKOB YTOJIOBHOTO Mpa-
Ba C 3aKOHOJATEJILCTBA.

Ncrounnkamu eaepaibHOro yroJoBHOTO 3aKOHOAATEIbCTBA
aprnsorcs: Koncruryuusa CIIA 1787 r., aktel KoHrpecca, nou-
3aKOHHBIE aKThl, a TAKAKE HOPMBbI MEKIyHAPOAHOIO YTOJOBHOIO
1paBa, B HE3HAYUTEJIbHOW CTENIEHU — ITPABO MHAECUCKUX TJIEMEH.

Koncruryiums CIIIA He NO3BOJISIET YETKO pa3rpaHUYUTh KOM-
neTeHnuio (peiepalii U MTaTOB B 00JIACTU YTOJOBHOTO 3aKO-
HojaresbCcTBa. B pasnene 8 cr. 1 mocne nepeyncieHus BOmpo-
COB, 0 KOTOpbIM «KOHrpecc umMeeT npaBo» MpUHUMATh pellie-
HUS (B YaCTHOCTH, YCTaHABJIMBATh HaKa3aHUs 3a MOJJIEJIKY ro-
CYIApCTBEHHBIX IIEHHBIX OyMmar, orpeaessiTh U KapaTb MOPCKOW
paz0oii  Tp.), OTMEYAETCSI, YTO OH TAKXKe MOXKET «U3/IaBaTh BCE
3aKOHBI, KOTOPbIE OyAyT HEOOXOAMMBI ISl OCYIIECTBIICHUS KaK
BBIIIIEYKA3aHHBIX TTPaB, TaK U BCEX JAPYTUX MpaB, KOTOPbIMU Ha-
crosiast KoHctutyus Hagenser npaButeibeTBO CoeIMHEHHbBIX
[ITaroB, ero AenapramMeHThl U JOKHOCTHBIX JIMI». BeposiTHO,
3TO KOHCTUTYLIMOHHOE MOJIOKEHHUE MOCITYKUII0 OCHOBAaHUEM IS
Ype3BbIUaiHO MHTEHCUBHOTO pa3BUTUs (heJepaibHOrO yrojioB-
HOTO 3aKOHO/IATENIbCTBA: TIEPBOHAYAILHO Ha (heJiepalbHOM YPOB-
He OBUIO BCETO JIUIIh HECKOJIBKO YTOJIOBHBIX 3aKOHOB, OCHOBHAS
WX YacTh ObLIa MPUHSTA B IITATaX.

Koncruryimsa CHIA comepXuT psiji IONOKEHU MO0 HEero-

3 Huxugpopos b. C., Peuwemnurxos ®@. M. CoBpeMEHHOE aMEPUKAHCKOE YTOJIOBHOE
npaso. M., 1990. C. 10.



CPE/ICTBEHHO YTOJIOBHO-TIPABOBOTO XapakTepa, MO0 MMEIOIINX
OTHOIIIEHKE K YTOJIOBHOMY npaBy. Cpey HUX Takue, Halpumep,
KaK 3arpeT Ha U3/IaHue 3aKOHOB, UMEIOIIUX OOpaTHYIO CHITY, Ha
IpPUMEHEHHE KeCTOKUX M HEeOOBIYHBIX HAKA3aHWU, HA JIUIIIEHUE
KHU3HU, CBOOOIBI U COOCTBEHHOCTH O€3 3aKOHHOTO CyAeOHOTO
pazouparenbcTBa u Ap. B Koncturynuu (paznen 3 cr. 111) gaxe
3aKPEIUICHO OIpEIETIeHNe TAaKOro MPeCTYIJIEHUsI, KaK U3MEHa.

B CIIIA Het ¢eniepaibHOTrO yroJIoBHOTO KOJIEKca B ero oo1iie-
MPUHSTOM TOHUMaHUU.

Axktom Konrpecca ot 25 nions 1948 r. ocHOBHas 4acTh paHee
JIEVCTBOBABIILIETO 3aKOHOJATENbCTBA OblIa, KaK CKA3aHO B HEM,
«TepecMOoTpeHa, KoguduIMpoBaHa» U BKJIIOUEHA B (popme 3aKo-
Ha B paszzen 18 Ceona 3akoHoB CIIIA «IIpecrymuienus u yronos-
HbI nporiece». Yacte I atoro pasgena («IIpecrynnenus») Ha-
CUMTHIBAET 86 I71aB, XOTs1 HOMEP MOCJIEAHEN I1aBbl — 123: ocTasib-
Hble [J1aBbl nporyiieHsl. PopmasibHO oHa He umeet HU OOIIei,
HU OcobeHHon yactu. PakTuuecku xe reppas riapa («Oomme
MOJIOKEHUST» ) — MUHU-OO0I11ast YacTh, TaK KaK OHa COCTOUT BCETO
JIMIIb U3 22 cratei, OOJBIIMHCTBO U3 KOTOPBIX COAEpKaT Ompe-
JIeJIEHN S UCTIONIb3YEMBIX B YKa3aHHOM pasjiesie TepMUHOB. Kpo-
M€ TOro, TpH CcTaTh (§ 2, 3 1 4) MOCBAIEHBI MHCTUTYTY COyYa-
ctus, a ogHa (§ 17) — HeBMeHsieMocTH. OCTaJIbHBIE [JIaBbl PACIO-
JIOkeHbl B aJipaBUTHOM nopsijike. [loaToMy B Hauase oka3aauch
CTaThu 00 OTBETCTBEHHOCTH 32 MOCATaTeIbCTBA HAa )KUBOTHBIX U
pactenusi (1. 3), B cepenune — 00 youiictse (1. 51), a B KoHIIe —
00 OTBETCTBEHHOCTH 32 TeppopusM (1. 113B), uameny (1. 115)



Y BOEHHBIE npecTyIuieHus (1. 118).

OnHako 1aJieKo He BCe YTOJIOBHO-TIPABOBbBIE HOPMBI, Iake 00-
ero xapakrtepa, coopansl B 4. | pa3nena 18 CBoma 3aKOHOB.
Ectb oHu B 4. Il 31010 paspena, rae paccMaTpuBalOTCsl BOIIPO-
Chl HaKa3zaHui (rmpoodary, mrpada U TIOPEMHOTO 3aKJIIOUCHHS
— 1. 227, a Takke cMepTHOW KazHu — 1. 228)% u pa3dpoca-
Hbl MOYTU MO BceM octaibHbiM 49 pazpgenam C3 CHIA. Ux —
okoJ10 3000. CTos1b OrpOMHOE KOJTMYECTBO YTOJIOBHO-TIPABOBBIX
MOJIOKEHUI — Pe3yJIbTaT Ka3yUCTUKH, ONUCATENILHOTO XapaKTepa
HOPM, HAJIMYMsl YCTAPEBIIMX U J1a)Ke apXaUYHBIX MOJIOKEHUN 1
B 11€JIOM — HEYTOPSIOYEHHOCTH 3aKOHOJATeIbCTBA. Tak, Harpu-
Mep, HacuuThiBanioch Oonee 130 crareil, OTHOCSIIUXCS K Kpa-
K€ YW MOILIEHHUYECTBY, OKOJIO 90 — K MOAJENKE U MOLJIOTY U
T. 1. Bonee 70 TepMUHOB MCTIONBH30BAJIOCH TTPU ONMCAHUH CYOb-
€KTUBHOW CTOPOHBI MPECTYIUICHNS, UYTO B 3HAUUTEJIBHOU CTere-
HU SIBUJIOCH CJIEICTBUEM OTCYTCTBHUSI OOIIEro OINpeesieHusl BU-
Hbl U ee opM. OTMEUEHHbIE U Ipyrue HeAOCTaTKU (peaepaib-
HOT'O YTOJIOBHOT'O 3aKOHOJIATEIbCTBA JAJI OCHOBAaHUE aMEPUKAH-
CKUM YY€HBIM MMOJBEPTHYTh €r0 YHUUTOXAIoIIeH KpuTrke. OnHu
(bpayn u llIBapir) oTMeYaJId, YTO OHO HAXOJUTCS B «XaOTUYHOM
COCTOSIHUM», Apyrue (3Uriaep) — 4to OHO SIBJsIETCS «(aKThuye-
CKU HETTPUTOJIHBIM [1J151 UCTIOJIb30BAHU I M, HECOMHEHHO, HeCIpa-
BEJIMBBIM». KOHEYHO, TakOe COCTOSIHME 3aKOHOJATEbCTBA HE

¥B AMEPUKAHCKOW U OTEYECTBEHHOW I0pUANYECKOU tuTeparype paszgen 18 (u. I u
IT) Ceona 3akoHoB CIIIA nepenxo umenyercsa ®Penepansueiv YK. Hecmotps Ha 1O,
YTO 3TO Ha3BaHUE YCJIOBHOE, OHO MHOT/IA MCHONb3YeTcs B IAHHOH padore.



MOTIJIO He BhI3BaTh 03a00UEHHOCTH BJIacTel. BbUIo nmpenpuHsTo
HECKOJIBKO IOMBITOK €ro pepOpMHUpPOBaHMS, HO BCE OHM OKa3a-
JIMCh OE3yCTIEITHBIMH.

Bmecre ¢ Tem ObUIO CETAHO HECKONBKO BaJKHBIX IIArOB HA
NyTU K pepopMUpOBaHMIO 3aKoHOAaTenbcTBa. B 1984 r. anmu-
Huctpauus P. Peiirana nposena uepe3 Konrpecc Tak HasbiBae-
MbIil KOMIJIEKCHBIN 3aKOH O KOHTPOJIE HaJl MPECTYIHOCTHIO, KO-
TOPBI1 B IyX€ ’KECTKOM YrOJIOBHOM MOJIMTUKY MTPEeyCMaTpPUBAET
Mepbl OOPLOBI C OMACHBIMU TTPECTYITHUKAMU U PEIIUIMBUCTAMH,
peryaupyer pyrue Bonpocsl. YacTh 3Toro akta — 3akoH O pe-
(popme HakazaHuil, HA OCHOBaHUM KOTOPOro ObLIa CO3/1aHa KO-
MUccHs 1o Haka3aHusM. OHa pa3padoTaia «OCHOBHBIE HAaIlpaB-
JIeHUsI TIO HA3HAYEHUIO0 HaKa3aHUI», OIyOJIMKOBaHHbBIE B (hopme
«PYKOBOJZICTB», KOTOpbIe ObUIM MPHU3BAHBl YCTPAHUTD PA3HOOOM
B Ha3HAYCHUM HaKa3aHWi 3a (enepanbHble npectymieHus . B
1994 r. 6b11 npuHAT 3aKOH 0 6OphOE ¢ HACUILCTBEHHOM Ipe-
CTYIHOCTBIO, KOTOpHIii razetoii «Hplo-Mopk Taiimc» oxapakre-
PU30BaH KaK CaMblil PENPECCUBHBIA B COBPEMEHHOM HCTOPUU
CIIIA: oH yBeJIMYMII YUCJIO CITy4aeB IPUMEHEHU 1 CMEPTHOM Ka3-
Hu 1o 60.

Bonbliyio posib B peryJupoBaHUM YTOJIOBHO-ITPABOBBIX OTHO-
LIEHNH Ha (peAepaIbBHOM YPOBHE UI'PAIOT MTOJ3aKOHHBIE aKThI, U3-
JlaBaeMble MPe3uIEHTOM, MUHUCTEPCTBAMU U BEIOMCTBaMH (pe-

30 Moapo6uee cm.: Kozoukun U. J]. 1lenn HaKa3aHUS ¥ MX Peain3alsi B IIPABOIIPHU-
MmeHuTenbHOMH nmpakTrke CIHA // TIpo6ieMs! Haka3aHMs O 3aKOHOAATENbCTBY Poccun
¥ 3apyOexHbIX cTpaH. M., 1999. C. 18.



JepabHOTO MpaBUTENbCTBA. Kak MpaBuiio, 3TH aKThl AETAIN3U-
PYIOT, KOHKPETU3UPYIOT HOPMBI (peiepasIbHBIX 3aKOHOB. HO nHO-
I1a ¥ CaMU OHM YCTaHABJIMBAIOT YTOJIOBHYIO OTBETCTBEHHOCTD 32
T€ WU UHblE IesAHus. Tak, COIaCHO UCIIOJHUTEIbHOMY MPUKa-
3y ObiBIIero npesuzeHTa P. Peitrana ot 1986 r., uzganHomy B
paMKax peaau3aluy SKOHOMUYECKMX CaHKLIWW NMpoTuB JIuBuu,
TE€ aMEPUKAHLIbI, KOTOPBIE HE TOKUHYJIM TEPPUTOPUIO ITON CTPa-
HBI K YKa3aHHOMY CPOKY, MOTJIM ObITh TIOIBEPTHYThI TIOPEMHOMY
3aK04eHuIo cpokoM 10 10 siet u mrpady B pazmepe 10 SO ThiC.
Jomt. ['oBops 0 3HaUeHUM MTOA3AKOHHBIX AKTOB ((peepaIbHbIX U
HITaTOB), aMepuKaHckue rnpodeccopa Ilpaiic u butHep otmeua-
I0T, YTO «OHHU OKa3bIBAIOT 00JIee HeMOCPEACTBEHHOE BIMSIHUAE Ha
KWU3Hb OOJBITMHCTBA U3 HAC, YeM 3aKOHbI, IPUHIUMaeMble KOJI-
JIETUATIBHOY .

HlerictBue (peaepaabHOrO YroJIOBHOTO 3aKOHOAATENILCTBA SIB-
asieTcst orpaHuyeHHbIM. Ecniu roBoputh B 00111eM, TO, BO-Tep-
BbIX, OHO IIPUMEHSIETCSl B CIIyyae COBEPIICHUs MPECTYIIeHUI
C TaK HA3BIBAEMBIM «(peepaIbHbIM JIEMEHTOM>»: B OTHOLIEHNUN
(benepasibHBIX JOKHOCTHBIX JIMI (Hampumep, YOUNCTBO, MpH-
YMHEHUE TEJIECHBIX MOBPEXKIEHUI, BOCIPENISITCTBOBAHUE UCTION-
HEHUIO CITY)KeOHBIX 0OSI3aHHOCTEl) UM UMH B CBSI3U C UCTIONTHE-
HHEM CBOWIX CITy’KeOHBIX OOsI3aHHOCTEH (Hampumep, B3SATOYHH-
YECTBO U XMILEHKE); 32 IPECTYIUIEHU, 3aTparuBaloLe NHTepe-
Cbl HECKOJIbKMX IIITAaTOB (HAIpUMep, MOXUIIEHHe aBTOMOOWIeH 1
MIEPEroH X U3 OJHOTO IITaTa B IPYro WM COBIT HAPKOTHUKOB);
3a MOCSATaTeIbCTBA MPOTHB (PeAePATTbHBIX YUPEKICHUH U CITy KO



(Hartpumep, nouThl) JnO0 CoeauHeHHbIX IIITaTOB B 1I€7TOM (W3-
MEHa, IIMUOHAXK U JIp.). BO-BTOPBIX, OHO MPUMEHSIETCS B CITy-
Yyae COBEpIIeHHS JTI0O0ro MPecTyIIeH s, HO COBEPIIIEHHOTO Ha
TeppUTOpUsIX (peepabHOTO 3HAYEHHUS: HAlIMOHAJIbHBIE MAPKU,
3aMOBEeIHUKHU, CyAa, IUIABAOIIME MOl aMEPUKAHCKUM (pyiaroM B
OTKPBITOM MOPE, a TaKKe HaXOASIIMeCs B MOJIETE B BO3IYIIIHOM
MIPOCTPAHCTBE HAJl OTKPHITHIM MOPEM, BOCHHBIE OOBEKTHI U . !
Eciu Ha 3TUX TEppPUTOPUSAX COBEPLIAECTCS MOCATATENLCTBO, KO-
Topoe (eaepanbHbIM 3aKOHOIATEIbCTBOM HE MPEyCMaTpUBAET-
s, TO TIO AHAJIOTUM MTPUMEHSIETCS MPABO 1ITATa, TAE TAKUE Tep-
putopum pacnonoxkensl (§ 13 paznena 18 Conga 3ak0HOB).

OCHOBHBIMM MCTOYHMKAMH YTOJIOBHOTO 3aKOHOJATEbCTBA
mraroB ABiATCA: Konctutyuus CIIIA, KOHCTUTYLIMH IITATOB,
YIOJIOBHBIE 3aKOHBI, MPEkAE BCETO YTrOJIOBHBIE KOAEKCHI, U MOJI-
3aKOHHBIE AKThI.

Hwu oMH HOpMaTUBHBIN aKT, U3JaBAEMBbIi B ILITATAX, HE MOXKET
npotuBopeunts Penepanvroit Koncrturyuu. [IprMmenuTensHo
K YTOJJOBHOMY IpPaBy KOHCTUTYIIMM INTaTOB MUMEIOT KaK CXOJ-
CTBa C Helo, TaK U om4Ks oT Hee. OOIee COCTOMT B TOM, YTO
OHH, KaK MPaBWJIO, 3aKPEIUISIOT BhILIETIEPEUNCIIEHHBIE MOJIOKE-
Hust KoHctutyimu crpanbl. OTanuus 3aKII09al0TCS B TOM, YTO
OHU cofiepkar oo Gosee JIeTaTbHYI0 UX peryIaMeHTAINIo, JIH-
00 MosokeHusi, KOTOpbIX B Hell HeT. Hanpumep, B Koncturynum
mrata Operod (§ 37 ct. 1) 3anper Hajarathb KeCTOKHE U HEOObIU-

31 Bonpoc 0 eiCTBIM YrOIOBHBIX 3aKOHOB B POCTPAHCTBE BEChbMa CIOKHBIA. OH
CIIEIIMAJIBHO pacCMaTpUBaeTCs B CIeyIoIIeM raparpade.



Hble HAKa3aHMS JIOTIOJIHEH YKa3aHUeM O TOM, UTO TSKKOe YOuii-
CTBO KapaeTcsi CMEpTHOM Ka3HbIO, €CJIU TOJIbKO MPUCSIKHBIE HE
BBICKQXYTCs 32 MOKU3HEHHOE TIOPEMHOE 3aKJII0UEHHeE.

Boo0i1ie, B KOHCTUTYIUSX IITATOB BOMPOCaM HaKa3aHUS yjie-
JisIeTca OOJIbIIIoe BHMMaHUE. DTO KacaeTcd Iliejled HaKa3aHusd,
BUJIOB TIPUTOBOPOB U CIIOCOOOB WX MPHUBEJCHUS B UCITIOJTHEHVE.
Hanpuwmep, B KoHctutyniun Apu30HBI CKa3aHO, YTO CMepTHas
Ka3Hb JJOJDKHA MPUBOAMTLCS B UCIIOJIHEHHWE C MCIIOJIb30BAHUEM
yaymaoomiero ra3a. OqHaKO B KOHCTUTYIHSIX HEKOTOPBIX IIITATOB
MOXHO BCTPETHTH TOJIOKEHHs Oojiee OOIIero xapakrepa, mpu-
yeMm BecbMa BakHble. Hampumep, Koncturymms Oraiio 3ampe-
I[aeT MPUBJIEKATh K OTBETCTBEHHOCTH M HaKa3bIBaTh 3a OJIHO U
TO ke npectyruieHue apaxasl (§ 10), a Takke BbIIABATh JIALIO 32
IIPECTYIUIEHUE, COBEPIIEHHOE B 3TOM Tare (§ 12).

CocTosiHMEe COBPEMEHHOTO YTOJIOBHOTO 3aKOHO/ATEhCTBA
IITaTOB TPYHO MOHSATH O€3 XOTsI Obl HeOOJIBIIIOr0 IKCKYpca B ero
UCTOPUIO.

Kak yxe ormevasocs, eme 10 Hadasa 60-x rogos MpoIioro
BEKa OHO MPEJICTABIATIO0 COO0I KapTUHY BechbMa HEMPUTIISAHYIO.
Kaxxap1ii i moyTH KaK Il 1IITaT UMeJ CBOU Kojeke. OqHako B
OOJIBIITMHCTBE CTy4aeB OH ObLJT TAKOBBIM JIUIIIH [10 HA3BAHUIO, OO
COCTOSLT U3 IPUHSATHIX B PA3HOE BpPEMsI aKTOB UJIM HOPM, Hepei-
KO PacrojioKeHHbIX B aJipaBUTHOM MOPSIAKE. 3aKOHOATEICTBO
IITATOB, IPUHATOE B Pa3HOE BPEMsI, UCTIBITAJIO BIMSIHUE Pa3/Iny-
HBIX IIIKOJI ¥ HAITPaBJICHUI B KapaTeIbHOM IMOJIUTHKE U JIOKTPUHE
YIOJIOBHOTO MpaBa, a TaKKe COIMATbHO-9KOHOMUUYECKUX U TIO-



JIMTUYECKUX YCJIOBUH, OTIIMYASICh JPYT OT JIpyra MO BCEM OCHOB-
HBIM MapameTpam (CTPYKTYpa, KpyT YrOJOBHO HaKa3yeMbIX Je-
SIHU, perynupoBaHue BompocoB OO0melt 1 OcoOeHHOU JacTu,
CAHKIIMY 32 CXO[IHbIE WM OJMHAKOBBIE MPECTYIIICHUS).

Pedopma yronosHoro nmpapa HazpeBajia. TOTYKOM K ee Mpo-
BEJICHUIO CTajia JIESTEJIbHOCTh BEChbMa MPEACTABUTEIBHOU KO-
muccun VTHCTUTYTa aMepruKaHCKOro mpasa’?, a B erle OoJbIei
CTeNeHu — MOATOTOBKA €10 U omyOrkoBaHue B 1962 r. okoHYa-
TesibHOro 13-ro BapuanTta npoekra [IpuMepHOro yrojioBHOro Ko-
nekca. OH ObUT pa3paboTaH Ha OCHOBE TINATETLHOTO aHAJIN3A U
0000IIIeHI T HOPM CTaTyTHOTO M OOIIIEro MpaBa ¢ y4eToM yroJIoB-
HO-TIpaBOBOM NOKTpUHBI*. 1o cji0BamM ofHOrO 13 ero pazpadoT-
ynkoB npodeccopa [Bapia, [Tpumepnsiii YK «sBnsiercs npu-
IJIaIEHHUEM K IPaBOBOM pepopMe, a He JOTMAaTUYECKUM YTBED-
KIEHHeM “eJUHCTBEHHO MPaBUJIBHOTO” pa3pelleHus TPYAHbIX
npo6iem yronoBHoro rnpasa. Kogekc ObuT 3aiymMaH Kak “Tipu-
MEpPHBIN”’, @ He “eIMHBIA”, KOTOPBIN MPUHUMAJICS OBl B UICHTHY-
HBIX (POPMYJTMPOBKAX Be3/Ie» 4.

Crpykrypa [IpumepHoro yrojsoBHoro kojaekca npocta. OH co-
cTouT U3 YeThipex yacteil. [lepBast — «OO1Me MoNokeHusI», T. e.

32 Komucenst Gbita co3gana B 1951 ., a naunnas ¢ 1953 r. nauaa MyOIMKOBATh Ma-
TepuaJbl CBOEH padOTHI, TAKMM 00pa30M Kak ObI MOOYKJast INTATHl OPUEHTHUPOBATHCS
Ha 5TU MaTepuaJbl.

33 ToBonbHO MoIpOOHBIN aHaM3 3Toro AokymeHTa aaH b. C. HukudgopoBbiM B ripe-
JIVCTIOBUH K ero nepeBony (cM.: ITpumepHsril yronosssiii kogekc CIIA. M., 1969).

3% Vronosroe IIpaBO 3apyOexXHBIX cTpaH. Bemr. 1: VcTOUHMKY yrojoBHOTO mpaBa.
M., 1971. C. 93.



ero O6mas yacte. OHa UMeeT 7 pa3/iesioB, BKIIOYAIOIINUX B Ce-
0s1 76 crareil. Tam pacCMOTpPeHBI TaKMe BOMPOCH U MHCTUTYTHI
YIOJIOBHOT'O MPaBa, KaK-TO: TOJIKOBAHUE YTOJIOBHOIO 3aKOHA, €r0
JeVICTBUE BO BPEMEHU U ITPOCTPAHCTBE, MIOHATHE MPECTYIUIEHUS,
OCHOBaHMe€ yrOJIOBHOW OTBETCTBEHHOCTH U OOCTOSITEIbCTBA, UC-
KJIIOYAIOIIHE U CMSATYAIIINE €€, CTa/IAU MPECTYIICHN S (HEOKOH-
YeHHBIE ITOCSTaTeIbCTBA), HaKa3aHue (0COOSHHO MOAPOOHO — IM0-
PAJIOK €ro Ha3HaYeHus ) U Ap.

Bropas vacte Kogekca — «OnpeesieHre KOHKPETHBIX Mpe-
crymieHui» — ero OcodenHast yactb. OHa COCTOUT U3 IECTHU TH-
TYJIOB:

1. TMocsiraTenbcTBa Ha CylIecTBOBaHME WM O€30MacHOCTh
rocynapcra; 2. IlocsrarenbcrBa, IpeaCcTaBIISIOIIME ONACHOCTh
st imaHocTH; 3. [ocsrarenscTBa Ha uMyiecTBo; 4. Ilocsra-
TeJbCTBA MPOTHB cembu; 5. [locsratesbcTBa MPOTUB ITyOINY-
HOUM agmuHucTpaiuu U 6. [locsrarenscTBa Ha MyOIMYHBIN T10-
PSIZIOK U O1aronpucTORHOCTh. TUTYIBI (KpOME TIEPBOTrO) MMEIOT
paznelnsl, Bcero — 16, KoTopbie BKIIIOYAOT B ceOst 107 crareid.
B nieniom crpyktypa OcoOeHHOM YacTu peACTaBIIsIeTCs IOBOJb-
HO YJIa4HOM: CTPYNIMPOBAHHBINA MO0 OOBEKTaM IMOCSraTesIbCTBA
MaTepuall pacrioyioKeH Mo YObIBaoIel CTereHr OMacHOCTH Tpe-
cryriennid. OgHako B 3Tou yactu [IpruMepHOro yroinoBHOro Ko-
JeKca MMEIOTCS CyIIeCTBeHHbIE MpoOesbl. Bo-niepBbIX, octacs
HE3aroHEHHBIM €€ MEPBbI TUTYJI. DTO OOBSACHSIIOCH TEM, UTO
YCTaHOBJIEHHE OTBETCTBEHHOCTH 32 TOCYAAPCTBEHHBIE MPECTYTI-
JIEHUs1 — KOMIeTeHIMs (peepasibHbIX Biacted. OqHako, qyma-



eTcsl, I1aBHAsl IPUYMHA COCTOsIIa B TOM, UTO KOMHCCHS KaK Obl
MEXJ1y MPOYMM B CBOEM INPUMEYaHUM OoTMeThia: «Onpenene-
HIE TIOCATaTeNTbCTB Ha CYIECTBOBaHHE M OE30MacCHOCTh Tocyaap-
CTBa HeM30€KHO UCTILITHIBAET BIMSHUE CIIEIMAIBHBIX TOJTUTHYE-
CKHX COOOpakeHUI»>>. A MeXJly TeM pa3padOTKa U BKIIIOUEHHE
B [IpumepHet YK cOCTaBOB rocygapCTBEHHBIX ITPECTYIIEHUN
MOTJTH Obl OKA3aThCsI MOJIE3HBIMK XOTS ObI IOTOMY, UTO TIPH TOJI-
TOTOBKE IpoekTa PeiepabHOro YroJOBHOTO KOJIEKCA €r0 pa3pa-
OOTYMKU BO MHOTOM OPUEHTUPOBAUCH HA 3TOT TOKYMEHT.

Bo-BTOophiX, B Kogekce OTCyTCTBYIOT COCTaBbl BECbMa pac-
nipoctpaHeHHbIX B CIIIA npecTyruieHui, CBI3aHHbIX C HAPKOTHU-
KaMu, a3apTHBIMUA UTPaMU, HAJIOTaMU U JIp. DTO OObACHSIOCH
TPYIHOCTBIO MX «MOJIEJIUPOBAHUSI», BRI3BAHHON OCOOEHHOCTSIMU
a/IMUHUCTPATUBHOW U CY/ICOHON CUCTEM IITATOB, CJIOKHOCTHIO U
MHOTo0Opa3ueM CyIIECTBYOIIEr0 HOpMaTHBHOTO MaTepuraa .

Tpetbst yacth Konekca — «BozneiictBue u ucnpasiieHUue» —
10 MPENMYIIIECTBY, a YeTBepTasi — «OpraHusaiys UCIpaBUTE b-
HBIX YUPEXKJIECHUIN» — IMOJHOCTBIO OTHOCSTCSI K IEHUTEHIIMAPHO-
My IpaBy.

He BaaBasce B mogpo6HocT aHanu3a [Ipumeproro YK (B Ha-
el I0pUIUYeCcKOil JTUTEpaType eMy B CBOE BpeMs YIEJsUIOCh
JOBOJIbHO MHOTO BHUMaHWS?’), XOTEJIOCh Obl OTMETUTh HEKOTO-

35 The American law institute. Model Penal Code. Proposed official draft. Phil.,
1962. P. 123. Ibid. P. 241.

36 Ibid. P. 241.
37 Te vm mHbIe acIeKThI Iprveproro YK 3arparusamice B padotax K. ®. I'ynienko,



pble €r0 OCHOBHBIE Y€PThbl, KOTOPbIE MOXHO OTHECTH K €ro J10-
CTOMHCTBaM. Bo-niepBbIX, 110 CBOEM CTPYKTYPE U B KAKOW-TO CTe-
NIeH! TI0 COZIEP)KAHUI0O OH OOHAPYKMBAET M3BECTHOE CXOJICTBO
C YrOJOBHBIMU KOJIEKCAMU KOHTMHEHTAJIbHOM CHUCTEMBI MpaBa.
Bo-Bropbix, [Tpumepnbiii YK uckiiouaer npecryrienus oore-
ro npasa: «Hukakoe noBeeHre He COCTABIISAET MTOCATATENbCTBA,
€CJIM OHO HE SIBJIETCS NPECTYIUICHUEM WM HAPYIIEHUEM I10
HacrosieMy Kozjekcy wiv MHOMY CTaTyTy JaHHOro mrarta» (II.
1 cr. 1.05). B-tpersux, B Konekce oOHapyxuBaeTcst Ornpe/iesieH-
HBIM OTKa3 OT CTapbIX, ApPXaWYHbIX JOKTPHUH, CTPEMJICHHUE K BBE-
JEHUIO0 €UHOW YroJIOBHO-IPABOBOM TEPMUHOIOTUH, OoJiee Uin
MeHee eTUHOOOPA3HOr0 PeryJupoBaHUsl BOPOCOB U MHCTHUTY-
TOB YTOJIOBHOI'O MpaBa.

Bmecte ¢ tem IIpumvepnsiii YK He cBoOOzmeH OT HemocTar-
KoB. Kpome Tex, KOTOpble yIIOMUHAJIMCh BBIILIE, MOKHO OTMeE-
TUTh crieayoue. OTaenbHbple BONPOCHl U3JUIIHE TEOPETU3U-
POBaHbl M W3JIOKEHbI CIUIIKOM [IETabHO (HAIIpUMEp, MpaBo-
MEpHOE MPUMEHEHUE HACWUJIUS onuchiBaeTcd Ha 11 crpanunax)
WM BOOOIIE OYEHb CJIOKHO, IyTaHHO (HampuMmep, NpUYMHHAsS
cBs3b — CT. 2.03), 4TO 3aTpyAHSAET UCNOIb30BAHME MaTepHrasa B
3aKOHOJATENILHOU MPaKTUKE Oe3 ero JOMOTHUTEILHON repepa-
60TKH, HEpeKO cyiecTBeHHOW. B Konekce coxpaneH MHCTUTYT
«CTPOroit OTBETCTBEHHOCTH» (CT. 2.05), K KOTOPOMY OOJIBIIIMH-
CTBO aMEPUKAHCKMX IOPUCTOB-TEOPETUKOB OTHOCATCS KPUTHYE-

®. M. Pemernnkosa, H. B. Jlscc u ipyrix aBTOpoB, HO HanOoJIee ITONTHBIN aHAJIN3
nan b. C. HukudopobiM.



cku. «HakasbIBath roBeieHue 0e3 yCTaHOBJICHU I TICUXUYECKOTO
cocrosHud (BuHBL — M. K.) ucnionnurens u Hea(pHEeKTUBHO, U
HecrpaBeJIMBO», — nuiet I, [Takep?®.

Ha cumnosuyme, nocsiienHom 25-neruio [Ipumepnoro VK,
OTMEUaJIUCh U MHOTHE Jpyrue ero HemocTatku. B uwactHocTH,
peub IUIa O HECOBEPILUEHCTBE CHCTEMbl HAa3HAUEHMs Haka3a-
HUI1: HIMPOKO chOPMYJIMPOBAHHBIE OIPEAEIEHUS O3BOJSIOT CY-
JbsIM TIPU BBIHECEHUU MPUTOBOPA YUUTHIBATH CIUIIKOM IIUPO-
KW KPYT Pa3InYHbIX (DAKTOPOB, UTO MPUBOIUT K OOJIBIIMM pa3-
JIMYUSIM B HAKa3aHUSX 32 OJIHU U Te ke mpecTyruieHus . OqHa-
KO, o MHeHuIo P. Cunrepa, ropoputh 00 nmeronuxcs B Kojek-
ce HeJloueTax Y MOTPenIHOCTSIX CTAJI0 BO3MOKHBIM TOJIBKO OJa-
rofapsi <kopeHHoMy JiocTrkeHuto Konekca, a tMEHHO TOMY, 4TO
OH TIPUBHEC €IUHO00pa3ue M YyOeAUTEIbHOCTh B XaoC OOIIEro
npaBa ¥ B €ro pa3BUTHE B 3TOH cTpane»*’. VI3 cka3aHHOTO SICHO,
yro npuHsTue Kozjekca He TOBIEKJIO, 1a U HEe MOIJIO TIOBJIEYb
MIOJIHOTO yTIpa3/iHeHus OOIIero mpaea, HO cdepa ero JercTBUs
ObLIa cykeHa, poJib cTasia oonee crieruduaeckoit. Kpome Toro,
«Kopnekc nan opricrtam B Maciirade Bcelt CTpaHbl OOIINN S3bIK U
€IMHOE MIOHUMaHKEe» YTOJIOBHO-TIPABOBBIX BOMPOCOB *!.

OnHUM 13 MIEPBBIX ¥ B HAMOOJBIIEH CTETIEHN Ha «ITpUTJIallie-

38 Packer H. Mens rea and the Supreme Court //The Supreme Court Review.
1962.P. 107, 109.

39 Symposium: the 25th anniversary of the Model Penal Code // Rutgers Law
Journal. V. 19. 1988. N 3. P. 887.

40 bid. P. 520.
41 Ibid.



HUE» OTKJIMKHYJICA 3aKOHOJATENIb 1ITAaTa Heto-Mopk. ITpunsATHIA
Tam B 1965 r. YK (Bcrymun B cuity B 1967 r.) ricnibitan 00:b-
1ioe Biusinue [IpumMepHOro yrojioBHOro KoJeKca, BMECTe ¢ KOTO-
PbIM OKa3aJl BO3JEICTBUE HAa pe(pOpMUPOBAHKE YTOJIOBHOIO ITPa-
Ba BO BceamepuKaHckoM Macinrabe. Hospiii YK Hulo-Hopka, B
ommmure ot YK 1881 r. (B pen. 1909 r.), — Goree KOMITaK THBINA:
HacuuThiBaeT HeMHorum Oosee 400 crareit, T. €. MOYTU B 5 pa3
MeHble. OH UMEeeT YETKYIO M MTPOCTYIO CTPYKTYPY, COCTOUT U3
yeTbipex yacteit: 1. Oomme monoxenus; 2. Hakazanus; 3. Kon-
KpETHbIE MOCSATaTeNbCTBA, U 4. AIMUHUCTPATUBHBIC MOJIOKEHUSI.
Cob6ctBenHo YK — 310 Tpu nepBble 4acTH, XOTs B MOCJIEIHUE TO-
Ibl OT/IENIbHbIE YTOJIOBHO-TIPABOBBIE MOJIOKEHUS ObLTH BKJIIOUE-
HBI ¥ B 4aCThb 4, Hanpumep 00 OTBETCTBEHHOCTH 32 «OTMbIBAHUE»
neHer (cr. 470.00—470.20). ®opmanbHo Marepuai Kogekca Ha
O6m1yo 1 OcoOeHHYI0 YacTu He MOApa3aesseTcs, YTo BooOIe
XapaKTEepHO 151 aMepUKaHCKOro yrosioBHoro npasa. Ho, no cy-
IIECTBY, TaKOE JIeJIeHUE €CTh: YacTH 1 1 2, BKIIovJamIme B ceos
76 nmaparpacgoB, — O06riast 9acTp, a yactb 3 — Ocobennasi. Ma-
Tepuas pacnojiokeH He B andaBUTHOM, Kak B crapoM YK, a B
MIPEIMETHO-JIOTMYECKOM TOPSIIKE.

K Hacrosiiiemy BpemeHu pedopMa yrojaoBHOIO MpaBa MpoBe-
JieHa B OOJIBIIIMHCTBE IIITAaTOB CTPaHbL: B 38 mITaTax ObLIM MpU-
HATHl U BCTYNWJIM B CHJIy HOBBIE YTOJIOBHBIE KOneKChl. KoHeu-
HO, HE BCE OHU — PE3YJIbTaT KOPEHHOI'O MEPECMOTpPa YTOJI0BHOTO
npasa B nyxe pekomeHgauuii [Ipumeproro YK#2. B HekoTopbIx

2 IMockonbky HekoTopble Bonpock! B [TprvepHoM YK ObITH M3JIOKEHBI CIMIIKOM



HITaTaX OrPAaHUYMIIACH «KOCMETHUYECKHUM PEMOHTOM» C COXpa-
HEHUEM TI0T9ac JOBOJIBHO IMMUPOKUX CETMEHTOB OOIIETro MpaBa.
[To-mipesxHEMY B 3aKOHOJATENIBCTBE IITATOB COXPAHSIOTCS pa3-
JIM4Ms1, HEPEeIKO 3HAYUTEIbHbIE: HATIPUMEp, HET IBYX KOJEKCOB,
CTPYKTYPbI KOTOPBIX COBNJAMM UM ObUTM Obl CXOIHBIMU. Pe-
(popmy YrosoBHOTrO 3aKOHOJATENBCTBA ILITATOB HEJb351 CUUTATH
3aBepIIIEHHOM, XOTsI Obl MIOTOMY, YTO BO MHOTHMX M3 HMX OHO /IO
CHX TOp He TiepecMOoTpeHo (Haripumep, B Kanmdopuun mpomnosn-
xkaet aercrBoBaTh YK 1872 r. co BceMu MpUCyILIMMU €MY MHO-
TOYMCIIEHHBIMU HEIOCTATKAMM ), HO CIIEJIaH 3HAYUTEJILHBI I11ar B
HanpaBJieHuu ero yrnopsigoueHus*’. 1, cyas mo Bcemy, mpoiiecc
pedopMHUpOBaHUS MPOJOIKAETCs. +

B cucreme npaBa 1mirara yroJioBHBIN KOIEKC Yallle BCEro mpeji-
CTaBJIEH B BUJIE IVIaBbI WJIM pa3jiesia ero cBojaa 3akoHoB. Tak, YK
mrrata Helo-Vopk — 310 1. 40, YK mrara Minmanoiic — 1. 38, a
VK mrrara Oranio — pazgen 29, YK mrata Kentykku — 50.

He Bce yrojioBHO-paBOBbIE HOPMBI B IITaTax KOAU(PHUIIUPO-
BaHbI, MHOTHE U3 HUX MOXHO OOHAPYKWTh B PYTHX IJ1aBaxX WA
pasjesiax CBOJIOB 3aKOHOB, 4 TAKKE B OTAEIbHBIX 3aKOHAX.

TEOpETHUECKH, IITATHI TaKke opueHTHpoBatich Ha YK mrrata Hpio-Mopk 1 IpoexThI
DenepanbHoro YK, npeskie Bcero «ucciaeaoBarebckui» npoekT (cMm.: Kosoukun U.
/1. Pedpopma amepukaHcKoro yroyiopHoro npasa // I'ocynapero u npaBo. 1993. Ne 9.
C. 142-151).

3 Kosouxun H. . 35-nerue [IprMepHOTrO YroOBHOTO KOZIEKCA — TOJIbl YCIIEX0B 1
Heyaay B pepopMHUPOBAHUY aMEPUKAHCKOTO YrOJIOBHOTO rpaBa // TocynapcTBo u mpa-
Bo. 1998. Ne 12. C. 82.

* Tax, HaIlpuMep, CPaBHUTENILHO HelaBHO, B 1989 r., Bcrynui B cuity HOBbl YK
B IItare TeHHecH.



[IInpoko pacrpoCcTpaHEeHHOUN B INTATaX SIBJISIETCS MPAKTUKA
PeryJMpOBaHusI YTOJIOBHO-IIPABOBBIX OTHOIIEHUI MTPH TIOMOIIN
TMIO/I3aKOHHBIX aKTOB. [IpuyeM Takue aKThl M3/IAI0TCS HE TOJIb-
KO BBICIIMMH OpPraHaMH UCIIOJTHUTEIbHOW BJIACTH, MPEK/E BCe-
ro rybepHaTopamMu, HO U MECTHBIMH OpPraHaMH BJIACTH — B TO-
porax u oKpyrax. B mocieqHux M3galTcs akThl, KOTOPHIMU HE
TOJIKO KOHKPETU3UPYIOTCS, aJATUPYIOTCSI K MECTHBIM YCJIOBH-
sIM HOPMBI 3aKOHOB, HO HEPEIKO M CAMOCTOSITEIbHO MpelycMaT-
pUBaeTCs YroJoBHAsI OTBETCTBEHHOCTb, MHOT/IA B TOBOJIBHO BbI-
COKHMX TIpesieniax. Takasi mpakThKa 6a3upyercsi HA COOTBETCTBY-
IOIIMX 3aKOHOJIATE IbHBIX MOJIOKeHUsIX. Tak, Hanpumep, B11. 1 CT.
10.00 YK mrara

Heto-Mopk cka3aHo, 4TO YroJloBHO HaKa3yeMoe JesHHE — 9TO
NIOBEICHHE, 3alPEeIIeHHOE O] CTPAXOM HaKa3aHHUsI «JTI000H HOp-
MOW TIpaBa JIAHHOTO IIITATa. .. MECTHBIM ITPABOM. .. JIOOBIM MPH-
Ka30M, MPaBUJIOM WM MHCTPYKILIMEH, KOTOpble ObLTN MPUHSITHI
KaKMM-JTMOO TTPABUTEIbCTBEHHBIM YUPEKICHUEM. . .».

Hapsiny ¢ 3akoHOAaTeThbCTBOM UCTOYHUKOM YTOJIOBHOTO TIpa-
Ba CIIIA sBnsiercs oOmee npaBo. [lepBoHavaIbHO U e1ie JIJIH-
TeJIbHOE BPEMsI B €ro OCHOBE JIEKAJIO aHIJIMICKOE YTOJOBHOE
npaBo. B manbHeleM oHO IproOpeTaIo Bce Oosiee caMoCTOsI-
TeJIbHBIN XapakTep, CTAHOBUJIOCHh Bce OoJiee «aMEepPUKAHCKUM»,
XOT$I IO CHX TOp 3aMeTHa ero CBSI3b C aHTJIMACKIM TPaBOM, OCO-
O6eHHO ¢ JOKTpuHOM. 1o cpaBHEHMIO C aHTJIMACKUM aMepHUKaH-
CKoe o0I1iee MpaBo UMeeT Pl OTIUIMA .

45 Tonpoduee cm.: Kozouxun H. /]. Ponb cyneOHOW NMPaKTUKU B PETYIMPOBAHUM



B GonbIIMHCTBE MTATOB B CHITY CYIIECTBYIOIIMX TaM 3arpe-
TOB — Cy/IeOHBIX (Kak, Harpumep, B mrate Heo-Mopk), a yaire
3aKOHOJATEIbHBIX (Harmpumep, B mrate Oraiio — ct. 2901.03 YK
nm B tare Kenrykku — ct. 500.020 YK) — Haka3biBaTh 110 HOp-
Mam oOI1Iero rpapa HeJib3sl. Ha Takoe pelieHre Boripoca, BO BCs-
KOM CJIyyae B HEKOTOPBIX IITaTax, noasuria nosuuus [Ipumep-
Horo YK (1. 1 ct. 1.05).

C apyroi CTOpPOHBI, 1aXxe B MPUHATOE HOBOE YrOJIOBHOE 3a-
KOHOJIATEJILCTBO TaKMX IITATOB, Kak Hpio-Mekcuko, Baimmurron
u Bupmxunusi, BKIIIOUEHBI CIIIIAJIbHBIE TTOJIOKEHUsI O COXpaHe-
HUM 00IIero rpasa. B Hanbosee MUPOKUX Mpeesiax 1o, Mo-By-
aumomy, gomnyckaercss YK ®nopuapt (ct. 775.01), rue ckazaHo,
YTO 00IIee MPaBO «JCHCTBYET B JAHHOM IITaTe 06€3 KaKuX-JIuo0
OrpaHUYEHUN». B 3TUX U HEKOTOPBIX IPYTUX IITaTax Cyabl HE
TOJIKO OCYIIECTBIISIIOT YTOJIOBHYIO PEMPECCUI0 TI0O HOpMam 00-
IIero MpaBa, HO U OIPE/ICIISIIOT HOBbIE MPECTYIUIEHUS, T. €. 3aHU-
MAroTCS MIPAMBIM HOPMOTBOPUYECTBOM, ITOJMEHSIsI COOOM 3aKOHO-
JatesibHble OpraHbl. B cBsI3M ¢ 3TUM MOXKHO KOHCTaTUPOBATh, UTO
B CIIIA, Tak ke Kak B AHIJIUM, HE ICUCTBYET B TIOJIHOM 0ObeMe
npuHimn: “Nullum crimen, nulla poena sine lege”.

B GonbIMHCTBE *ke IITAaTOB, TJie MPECTYIIIEHUs OOIIEero mpa-
Ba yMPa3JHEeHbI, 3aKOHOJATEILCTBO COAEPKUT PA3HOTO POjIa Oro-
BOPKH, JOTIOJTHEHU I WJIM UCKJTIOUYEHHSI, TIO CYIIIECTBY MO3BOJISIO-
I[1e CYUTATh OOIIee MPaBO UICTOYHUKOM YTOJIOBHOTO TpaBa. Tak,

yronoBHO-ipaBoBbIX oTHOIIeHHA B CIIIA // Konuenuus npaBoBoro rocygapcrsa u
yrosnoBHoe npaBo. M., 1993. C. 76-91.



Hanpumep, B cT. 939.10 YK wmrata BuckoHcuH, Hapsay ¢ 1ojo-
JKeHHeM 00 OTMEHE MPECTYIUIEHUI OOIIero mpasa, yKa3blBaeTcs,
YTO TMpaBWJia OOIIero mpapa, He MPOTUBOpeYalIre YTOJIOBHOMY
KOJIEKCY, COXpaHsIoTcs. Yailie Bcero oroBOpKM KacaioTcsi TaKuX
BOIIPOCOB, KaK OOCTOSITEIbCTBA, UCKJIIOYAIONINE YTOJIOBHYIO OT-
BETCTBEHHOCTh (CaMOOOOPOHA, IPUHYKICHUE, KPAWH SIS HEOOX0-
JMMOCTb, HEBMEHsIEMOCTh 1 1p.). Ho nake B mrarax, 3akoHOAA-
TEJIbCTBO KOTOPBIX HE COEPKUT HUKAKUX OTOBOPOK, CYAbH JJIsI
YSICHEHUSI UCTIONIb3YeMbIX B HEM TEPMHUHOB (TSIKKOE WU ITPOCTOE
yOMIACTBO, OrpadiieHue, Hara/IeHre, U3HACUJIOBAHKE U JIP.) BbI-
HYKJEHBI TPUOEraTh K COOTBETCTBYIOIIUM ITOJIOKEHUSIM OOIIETO
npasa. [lpyrumu cioBaMu, OHO IMUPOKO MPUMEHSIETCS ISl UC-
TOJIKOBAHUSI W MPAKTUUYECKOTO MPUMEHEHUs YTOJIOBHOTO 3aKO-
HOJIATeJIbCTBA, B YACTHOCTU VISl OTIPEJIC/ICHHs PU3HAKOB KOH-
KPETHBIX MPECTYIUICHHH, JIUIIIb Ha3BaHHBIX, HO HE PACKPHITHIX B
HeM*0.

Ha ¢denepanbHOM ypoBHE, Tak ke Kak B OOJBIIIMHCTBE IITa-
TOB, Kaparh 3a MPECTYIUICHUs], He TIPEyCMOTPEHHbIE 3aKOHO-
JaTebCTBOM, CylaM 3arpenieHo. BriepBbie 310 ObUIO CIENaHo
emie B 1812 r. BepxoBHbIM CyJJOM CTpaHbl, KOTOPbII MOCTAHO-
BT «[Ipexe yem kakoe-1moo JiessHue MOXKET ObITh HaKa3yeMo
kak mpecryruieane npotuB CoenuHeHHbix [lltatoB, KoHrpecc
JIOJDKEH ero OIpe/esnTh, YCTAHOBUTh HaKa3aHWe U yKa3aThb CY/I,

* Pewemmuros . M. ITpaBoBble cuctemsl ctpad Mupa: CnpaBounuk. M., 1993. C.
177.



IOPUCIUKIIYA KOTOPOTO OHO TOIJIEKUT» 4,

OnHako 3TO HE 3HAYMT, YTO TaM HEeT (PefepPaTbHOTO OOIIEro
npaBa. OcCyIiecTBIAs TOJIKOBAaHUE 3aKOHONATEIbCTBA, BOCIOJ-
HsIsl ero MpoOeJbl, UCTIPaBIIsAs ApPYrMe HedOCTaTKH, (eepasib-
HBIE Cy/Ibl TIO CYILECTBY 3aHMMAIOTCsI TPaBOTBOpUYeCTBOM. Oco-
OeHHO BesMKa B 3ToM poib BepxoBnoro cyna CIIA, pemenus
KOTOpPOTO MO COOTBETCTBYIOIIMM BOMpOcaM 0O0si3aTesIbHbI 1S
BCEX CY/IOB CTpaHbl. XapakTepusys ee, ObIBIINI ero npeaceaa-
TeJIb D. YOppeH cKazall: «f Jymar, YTO HUKTO HE MOXET OCTa-
BaTbCS YECTHBIM, YTBEPXKAsd, YTO CyJ He co3gaer npaBa. OH He
CO3/Ia€T €ro CO3HATEJbHO, OH HE HaMEPEBAETCS y3YypIIUPOBATh
ponb KoHrpecca, HO AeaeT 310 B CBSA3M C CAMUM CYIIIECTBOM Ha-
el padoThl. .. MBI co371aeM ITpaBo, ¥ MHAUe ObITh HE MOXET» 45,

BaxuHemmm 00beKTOM BO3/IEHCTBHS CO CTOPOHBI BepXoBHO-
ro cyna Obuta u ocraercsi Koncrurymust CIHIA. Cuunraromasicst
caMoil CTaOUJIbHOW B COBPEMEHHOM Mupe (hOpMasibHO, OHA TO
CYHIECTBY, (DAKTUYECKU B 3HAUUTEJILHON CTENEHU MPEACTABIISIET
coOOW pe3ynbTaT AesTeNbHOCTH cyneOHou Biactu . Eme B Ha-
yayie XIX B. OIMH U3 UJIEOJIOTOB aMEpUKaHCKOW peBomonuu T.
ke depcoH ropopuil, YTo « KOHCTUTY1IMS — 3TO BCETO-HABCETO
BOCKOBAs UTPYIIKA B PyKax Cy[el, KOTOPOl OHM MOT'YT UTPaTh

4T O IIpecrynnenue n Hakazanve B Anriuu, CIIA, ®pannuu, OPT, Snoxun.
OO61mias yacth yroioBHoro npasa. M., 1991. C. 132.

8 Cm.: Kosourun H. /1. Ponb cyneGHOI MPaKTUKK B PETYIMPOBAHUM YTOJIOBHO-TIpa-
BoBbIx oTHOuIeHMi B CIIIA. C. 84.

¥ Muwn A. MTocynapersennoe npaso CIIA. M., 1976. C. 32.



10 CBOEMY yCMOTpeHHio». JlaBasi TOMKOBaHMS TeX WJIM WHBIX
nosjoxxenn Koncrurynmu, mHOrga npsAMo IPOTUBOIIONIOKHBIE,
BepxoBHbIN CyJ HEpeIKO OKa3blBaeT OOJIbIIOE BIUSIHUE HA YTO-
JIOBHYIO IIOJIUTUKY B cTpaHe. Tak, B 1972 r., paccMoTpes anesuis-
1uio 1o aeny PypMaHa, OH IIOCTAHOBUJI, YTO BBIHECEHUE CMEPT-
HOTO IIPUroBopa (CMepTHasI Ka3Hb) MPEICTABISET COOOM KeCTO-
KO€ ¥ HeoObIYHOE HakazaHwue, npoTuBopedamee VIII u XIV no-
npaBkaM K Koncrutyiuu, a B 1976 ., B ¢BA3U € pacCMOTPEHU-
eMm Jena ['perra, pemm, 4yTo «cMepTHasl Ka3Hb cama 1o ceOe He
cocTapiisieT HapymeHus: KoHcruryimm» St

N3BectHO, uTo BepxoBunbiii cyg CILA, 1o cyTu, IpUcBOUB ce-
0e MMpaBO OCYILECTBJIEHUsI TaK Ha3bIBAEMOIO «CyAEOHOrO KOH-
CTUTYLIMOHHOIO KOHTPOJIS1» (TaK KaK OHO HE BBITEKAET HU W3
KoHctutyim, H1 13 0OBIMHOTO MOHUMAaHHMSI CyieOHOM BJIACTH),
MOXET, MPU3HaB HEKOHCTUTYIIMOHHBIM 11000l akT KoHrpecca
WJIN JIETUCTIATYP LITATOB, JJULIUTh €r0 I0pUANYECKOU 3auTsl. 1
TaKO€ HEPEIKO ITPOUCXOAMJIO HA MPAKTUKE, B TOM YHUCIIE C yIO-
JIOBHBIMHU 3aKOHAMM.

B CHIA ser eauHoro o6miero npasa. Ha tepputopun kax-
J0TO ILTaTa CUTy 0053aTeIbHOIO CyAeOHOro MpeLeJeHTa UMEIOT
pelIeHus1, BbIHECEHHBIE (PellepalbHBIMU CyJaMHU BCEX HMHCTaH-
IV ¥ BEPXOBHBIM CYJJOM 3TOTO IITaTa, pemeHus CyaeOHbIX Op-
raHOB JIPYrUX INTaTOB MUMEIOT JIMIIb CHITY «yOeKAaloulero rnpe-

50 Iur. no: YronosHoe 1paBo OypxkyasHbix crpaH. Obmmas vacts / Ilox pen. A. H.
Urnarosa u U. JI. Ko3zoukuna. M., 1990. C. 47.

1 Tam xe. C. 55.



1Ie/IeHTa». XOTs B MOCJEIHUE NECATUICTUS MPEITPUHUMAIOTCS
TIOTIBITKY COMMKEHVSI HOPM OOIIIEro MpaBa OT/IEIbHBIX IIITATOB 2.

B CIIIA cymiecTBoBasIM pa3idyHble B3MVIAAb Ha Mpoliemy
MpeJIesioB CyeOHOrO TOJKOBaHM . PaHbliie BceX MOsBUIACH JI0K-
TPUHA TOYHOTO TOJIKOBaHUs (strict construction), HarpaBJieH-
Has Ha OrpaHuyeHue cepbl MPUMEHEHUsI YTOJIOBHO-IPABOBBIX
HopM. Co BpemeHeM, 0coOeHHO B Hadasie XX B., KOrJa y roc-
TIOZICTBYIOIIETO KJIacca BO3HMKJIA MOTPEOHOCTh B 3HAUMTEIHBHOM
pacllMpeHuy MpaB MUCIIOJHUTEILHON BIACTH, TPEXJE BCErO B
00JIaCTH SKOHOMHKH, HAMETUJICS CYITIIECTBEHHBIN OTXOJT OT TOU
JOKTpUHBL. Ha cMeHy el MpUXOauT JOKTPUHA PACIIMPUTEILHOTO
TOJIKOBaHMS1, MO3BOJISIBILIAS YCUJIUTh YTOJIOBHYIO PETIPECCUIO UITU
Jlake pacIpoCTPaHUTh ee Ha HoBble oOnactu. OTMevaercs, Ha-
npumep, uto 3akoH Cmura, npuHATHH B 1940 T. B 1Iensax 60pb-
ObI C TUTJIEPOBCKOM areHTYpou, MyTeM PacHIMPUTETBHOTO UCTOJ-
KOBaHM 1 ObLTT pacrpocTpaHeH (KCTaTh, BOITPEKU KOHCTUTYIIMOH-
HBIM MOJIOKEHUSIM ) Ha YYaCTHUKOB KOMMYHUCTHUYECKOTO JIBUXKE-
HUS.

OpHako Mmoj BIMSIHMEM KECTKOW KPUTUKHU TOTO CYAeOHOTO
MPOU3BOJIA, KOTOPBIA TBOPWJICS TOJ] MPUKPHITUEM U TIPU TTOMO-
IIIM TOr0 TOJIKOBaHMsI, CHauaJia B AHIimu, a 3atem u B CIIA no-
SIBJISIETCSI IOKTPUHA TIPABUIILHOTO, OECITPUCTPACTHOTO WJTH HOP-
MaJIbHOTO TOJIKOBaHUsl. [losiBUBIIIasICS KAk KOMITIPOMKCC B OTHO-
IIIEHUU JIBYX TNIEPBBIX TIOKTPUH, OHA B JIEMCTBUTEIbHOCTH OKa3a-

32 Pewemnuxos ®. M. Ykas. cou. C. 169, 171.
Som: T yuerxo K. @. Yronosnas octuuus CIIA. M., 1979. C. 85.



JIach JIMIIb 3aBYaJIMPOBAHHBIM BAPUAHTOM BTOPOM.

9Ta, TPEThs, JOKTPUHA BCKOPE MOCIIE €€ MOSBJIEHUS MOTyYaeT
Jla)ke 3aKOHOJATEIbHOE 3aKpEIIEHUE, MpUMepaMu 4YeMy MOTYT
CIIyKUTb TIOJNOKEeHUs, cofgepxaiuecs B cr. 4 YK mrara Kanu-
doprus, a Takxke B cr. 5.00 YK mrara Heio-Mopk, rie cka3aHo:
«O0I1ee TpaBUIIO O TOM, YTO YTOJIOBHBIA 3aKOH MOJIEKUT CTPO-
rOMY TOJIKOBAQHUIO, HE MIPUMEHSIETCSI B OTHOUIEHUH HACTOSIIEN
r1aBHl (ipeacTaBisioniei coooir YK), Ho monoxeHus, conepxa-
HIMecss B HEH, JOJKHBI TOJIKOBAaThCSl B COOTBETCTBUU C SICHBIM
CMBICJIOM UX TEPMHUHOB, UMESl B BUAY YIIPOUEHUE MIPABOCYAUS U
JOCTUKEHUE 1IeJIEN TTPaBax.

31ech YMECTHO HAIIOMHUTh MAaKCUMY MPaBa aHIVIOA3bIUHBIX
CTpaH: «3aKOH HE IVIACUT, MIOKA OH HE MCTOJIKOBAH CYIbSMM».

B 3akiouyeHue ciegyer OTMETUTh, YTO UCTOYHUKOM YTOJIOB-
Horo npaBa CHIA Takxke SIBISIOTCS 3aKJIOUEHHBIE UMH JIOTO-
Bopbl (paznen 2 cr. III u cr. VI Koncturynuu). Tak, Hanpu-
Mep, TOJIBKO IIPY HAJTMYMY COTJIAIIEHU ST 00 SKCTPAIUIINH, 3aKJTI0-
yeHHoro CIIIA ¢ cOOTBETCTBYIOIIMM TrOCYAAPCTBOM, BO3MOXK-
Ha BbIJIa4a JIMIIA, COBEPIIHUBILETO MPEIYCMOTPEHHOE (peiepaib-
HBIM 3aKOHOAATEJILCTBOM MEk/IYHApPOAHOE MPECTyIUIeHUe (TH-
paTCcTBO, YTOH CaMoJieTa, HE3aKOHHAsI TOPTOBJIsI HAPKOTUKAMU U
IIP-)54-

B BecbMa orpaHMYEHHBIX Mpee/iax UICTOUHUKOM YTOJIOBHOTO

>* Mo cocrosmmio Ha Hayano 2001 r. CIIIA MMeT coraIeHus o Bbigaue co 104
rocynapcrBamu. C Poccueit norosopa o Beiiaue Het (cM.: Federal Criminal Code and
Rules. West Group, 2001. P. 921-922).



npaBa CIIIA siBnsieTcst nmpaBo UHAENCKuUX ieMeH (ct. 1152 pas-
nena 18 C3 CIIA).%

55 o
TNonpobuee o MpUMeHeHNH TpaBa WHICHCKUX TUIEMEH CM. B CISAYIONIEM Mapa-
rpade.



§ 2. /IeficTBHE YroJIOBHBIX
3aKOHOB B IIPOCTPAHCTBE

[IprmeHeHe yroloOBHBIX 3aKOHOB Ha OMPEJeSICHHON TeppH-
TOpUM W B OTHOIIEHWM ompepaeieHHoro kpyra juiy B CHIA
HEpeAKO TMPEeICTaBIsieT COOOW JOBOJBHO CIOKHYIO MPOOIemMy,
00YCJIOBJIEHHYIO, MTPE3K/Ie BCETO, OCOOEHHOCTSIMA aMEPHUKAHCKO-
ro peepannsma, a Tak’ke HEUeTKOCTBIO U AaKe 3ayTaHHOCTHIO
(ecnm, HampuMep, UMETh B By JCWCTBUE 3aKOHOB Ha WHJIEH-
CKMX TEPPUTOPUSIX) €r0 CTaTyTHOTO PeryJIMpOBaHMUSI.

YcnoBueM nprMeHeHust 3aKOHOB SIBJISIETCS PABO HA UX MPU-
HATHE OJHUM M3 ABYX BHUJOB CYBEPEHHOM BJIACTH — (perepaib-
HOW, T. €. BCEro coio3a M BiacTu Joooro n3 50 mraroB. Bo-
MIPOC pa3rpaHuYeHUs] KOMITETeHIIMHU (hefeparviu 1 IMTaToB B 00-
meM 1uiaHe 3arpoHyT B Koncrurynum CIIA (X nmompaska),
HO Y/IOBJICTBOPUTEJILHOTO PEIlieHHs TaM He Tomydmit. ¢ Hekoto-
pyIo SICHOCTh BHeC BepXOoBHBIN cyj1, 1aB clieayoliee TOJIKOBaHNe
9TOH monpaskH etie B 1819 r.: epepanms oOnagaeT TOIBKO Te-
MU MOJIHOMOYUSIMU, KOTOpble KOHCTUTY11MS SIBHO BbIPaKEHHBIM
WIN TTOApa3yMeBaeMbIM 00pa30M TIPeIOCTaBIIA €, ITAThl pe-
3epBUPYIOT 3a cOOOI Bce pyrue mpasa, B KOTOpbIXx KoHcTUTy-

3631 roripaBka riacut: «IlosHoMouns, He pefocTaBiieHHble HacToser Koneru-
tynueit CoeaeHHbIM [lTaTam 1 mob30BaHKUe KOTOPHIMU He BO3OPAHEHO OTAEIBbHBIM
raTtam, ocraloTcs 3a IITATaMH WK 32 HAPOIOM>.



IIUsT UM TIPSIMO HE OTKa3bIBaeT.>’

A) PenepanbHast OPUCIUKIUA

AMepuKaHCKOe YrojioBHOE MpaBO (IOKTpUHA UM CyaeOHas
MPAKTUKA) Pa3/MyaeT HECKOJIbKO MPUHIUIOB U3AAHUS U JE-
cTBUsA (peAepabHbIX YTOJIOBHBIX 3aKOHOB. OCHOBHOW U3 HUX —
TepPUTOPUAIIBLHBIN, aJiee CIICTYIOT: HAIIMOHAIBHBIN, 38 «3aIuTH-
TEJIbHBII1», TACCUBHO-TIEPCOHAJIbHBIN M YHUBEPCAJIbHBIN, KOTO-
Pblil HEKOTOpbIE aMEPUKAHCKHUE IOPUCTHI €€ Ha3bIBAIOT KOCMO-
MOJIUTUYECKUM.

Teppumopuanvrolii RPUHYUN

DTOT NPUHIIMIT UMEET HECKOJIbKO acnieKToB. [1epBblii, BEpOsIT-
HO, CAMbIM 3HAYMTEJIbHBIN, KACAETCS MOJIHOMOYMH (peiepaTbHbIX
BJIaCTEW MPUHUMATh U COOTBETCTBEHHO NMPUMEHSTh YIOJIOBHBIE
3aKOHBI B IIPEe/Iax BCEU CTPaHbl, BKJIIOYAsH IITATHI.

OTH NOJTHOMOYHMS, B LIEJIOM JIOBOJIHO Y3KHE, [0 CPABHEHUIO
C OJITHOMOYHMSIMU IITATOB, OCHOBAHBI HA KOHCTUTYIIMOHHOM T10O-
JIOKEHUU O ToM, 4T0 «KOHrpecc umeer npaso... U3aaBaTh BCe
3aKOHBI, KOTOpbIe HEOOXOUMBI sl OCYILIECTBJIEHUS KaK BbIIIIe-
YKa3aHHbIX (IBHO BbIpaXKEeHHbIX. — M. K.) ipaB, Tak U BCEX ApY-
T'MX IpaB, KOTOPBIMU Hactosmas KoHCTUTylnrs Hagensier npa-

57 McCullach V. Maryland, 17 U.S. (4 Wheat), 316, 4 L. Ed. 579 (1819).

BB AMEpUKAHCKOM I0pUINYeCcKOr JUTepaType TepMUH “nationality” OTHOCHTCS K
CIIA B nenowm, a “citizenship” — k mraram. Kak «HallMoHaJIbHBINR» TOT MPUHLMIT
MMEHOBAJICA M B HaIllel I0pUIMUYECKOil uTeparype (cM., Hanpumep: Llapzopoockuii
M. /I. YronoBHbI# 3ak0oH. M., 1948. C. 267-271).



ButesibcTBO CoequnenHsbix ITaToB, ero nenapTraMeHTsl U 10JIK-
HOCTHBIX JuIp» (pasfgen 8 cr. 1). K Takum sIBHO BBIPaKEHHBIM
rpaBaM OTHOCHUTCSI TTPaBO PEryJIMPOBaHUsI BOIIPOCOB MEXIITAT-
HBIX OTHOIIIEHUI, > TOYTOBOM CBSI3U, HAJIOTOOOIOKEHU S, a TAKKE
TIPECIie/IOBaHUSI 32 BOCHHBIE IEUCTBUSI U B APYTUX OONACTSX.

HecmoTps Ha orpaHMYEHHBIN XapakTep (peAepaybHON I0puC-
JIWMKIMU, 00beM (peaepabHOrO YroJOBHOTO 3aKOHO/ATENIBCTBA
paccMaTpuBaEMoOro BHUIA CO BPEMEHM CO3[AaHUS IOCyIapcTBa
3HAYUTENILHO YBEIUUWIICS U B HACTOSIIIEE BPEMSI IOCTUT BHYIIIH-
TEJIbHBIX Pa3MepOoB. [Ipyrumu cioBamMu, MOKHO TOBOPUTH O SIBHO
BbIPAQKEHHOU TEHJECHIIMU K €r0 PACIIUPEHMUIO.

VYV amepHKaHCKHX IOpUCTOB BbI3bIBA€T OOJbIIYI0 03a004YeH-
HOCTh M Ja’Ke TPEBOTY KOJMYECTBO (pelepasibHbIX MPECTyILIe-
HUH, €XKerofHo co3naBaeMbix Konrpeccom. B cnenmpansHOM 10-
kiane «Penepanuszanys yrojloBHOIO MpaBa», MOATOTOBJICHHOM
IPYIIION aBTOPUTETHBIX CIEIUAIMCTOB, TOBOPUTCS, UTO «KaTa-
Jor (peepalibHbIX MPECTYIUIEHUI W3HAYAJILHO OT MPUTOPIIHU
YBEJIMYUJICS 10 HECKOJIBKMX THICAY, CYIIECTBYIOIIMX CEAYaC».
W nanee: MHOTHe (befepalibHble MPECTYIICHUS JAyOIUpPyIOT Te,
KOTOPBIE «TPAJULIMOHHO MPECIIEIOBAIUCH (B YTOJIOBHOM MOPSI-

» ByKkBaJbHO B 3aKOHOJIATENIHCTBE W JIUTEPAType HCIIONB3YeTCs CIIOBOCOUYETAHVE
«MEXIITaTHast (MEXIYyIITaTHas1) TOProBjish», KOTOpas MOHMMAETCSI OYeHb MIMPOKO.
IMpaBna, uHorma BepXoBHbIH CyT OrpaHUYMBAET 3TO MoHsATHE. Tak, paccMaTpuBas Jie-
J0 Jlomesa B 1995 r., OH mpU3HAN «HEIEUCTBUTEIbHBIM» TaKOe MPECTYIUIEHUEe, Kak
BJIA[JCHUE OTHECTPEJIbHBIM OPYKUEM B IKOJIBHOM 30HE, TAK KaK OHO HE UMEET «CYIIe-
CTBEHHOTO 3Ha4YeHus» AJis1 MexiuTaTHor Toprosiu (United States V. Lopez, 514 U.S.
549, 115 S. Ct. 1624, 131 L. Ed. 2d 626 (1995)).



ke. — M. K.) mraramu». Poct konmuuecTBa hpeaepaibHbIX Mpe-
CTYIUICHUH B JIOKJIa/Ie OOBSCHSIECTCS MOJTMTUISCKUMU COOOpaske-
HUSIMU: CUMTACTCS HeOIaropa3yMHBIM TOJIOCOBATh MPOTHB MPO-
€KTOB 3aKOHOJATENILCTBA 00 OTBETCTBEHHOCTH 32 KaKOe-TO Ipe-
CTYIUICHUE «JIa)e ECJT B HEM HET HEOOXOAMMOCTH WJIU JIAKe eC-
JIM OHO SIBJIsieTCs BpenHbIM». % Hy a Bpe MOXeT COCTOSATh B TOM,
YTO OOBMHSIEMbIE, COBEPIIMBIINE OJIMHAKOBBIE TIOCATATEILCTBA,
MOT'YT MOAMNACTb MMOJ AEUCTBUE PA3HBIX 3aKOHOB ((hbeiepaIbHbIX
WY TITaTa) CO BCEMHU BBITEKAIOIIMMU OTCIOAA TIOCNIE/ICTBUSIMH,
IpeXk/ie BCEro B OTHOIIICHNY HaKa3aHUsI. %!

3aKOHOJATENILCTBO 00 OTBETCTBEHHOCTH 3a YKa3aHHbIE TIpe-
CTyIUIEHUsI B OCHOBHOM Haxomutcsi B pazzene 18 («[Ipectym-
JIeHUsI U yTOJIOBHBIN mporiecc») CBoma 3akoHOB CIIA. % Ono,
1o MHeHu10 BugHoro ydyenoro IlIBapna,® npumensiercs B ciie-
JYIOIIHUX TPeX caydasix. Bo-mepBbIx, 11s1 60phOBI C MOCSTaTelh-
CTBaMH, HETIOCPEJCTBEHHO 3aTparuMBaollMMu UHTEpecH dene-
PaJIbHOM BJIACTH: MU3MEHA, IIIMTMOHAXK, TEPPOPU3M, MOAKYII heie-
PaJIbHBIX JIOJDKHOCTHBIX JIWII, HEyIIaTa (heiepaibHbIX HAJIOTOB,

%0 Task FORCE on the federalization on criminal law. ABA, Criminal Justice
Section. 1998. P. 2.

ol Clymer. Unequal justice: the federalization of ciiminallaw. 70 S. Cal. L. Rev.
1997. P. 643, 646.

2

6 OtenbHbIe ero parMeHThl MOKHO OOHAPYKUTh BO MHOTHMX IPYTMX pasjeiax
Ceona 3akonoB CIIA. [Tanee, eciu pasjiesl He yKa3zaH, TO UMEEeTCsl B BUAY UMEHHO
paznen 18 CBoaa 3aKOHOB, KOTOPbIN Hepenko nMenyetcsi PepepanbubiM YK.

63 Hapsny ¢ mpoc. Bexenepom n TanmeHoM, 0H OBUT JOKJIAJYAKOM, OTBETCTBEHHBIM
3a nogrorosky Ilpumepnoro YK.



Kpaxa (XUIeHre) U3 HallMOHAIBHBIX OAaHKOB MJIH (heiepaibHOM
cOOCTBEHHOCTH BOOOIIIE, yOUHCTBO (peepabHBIX TOTKHOCTHBIX
v 1 J1p. Bo-BTopbIX, (eepanbHOe YyroaoBHOE 3aKOHOJATENTb-
CTBO HIMPOKO HUCIOJb3yeTcsl st OOpbOBI ¢ MOCATaTeIbCTBAMU
«MECTHOTO 3HAU€HHMsI, C KOTOPbIMHU IITAaTaM TPYIHO CIPABUTh-
Cs»: TIOXMIIIEHNE aBTOMOOWJIS, JIIONIei, B TOM YMCJIe AJIs1 3aHS-
THS IPOCTUTYLIMEN, B OTHOM LITaTe U MEPETOH €ro UK MepeBo3-
Ka MX B JPYTOM, epesieT U3 OIHOTO IITaTa, I1e COBEPILIEHO Ipe-
CTYyIUICHUE, B IPYTOH C 1eJIblo M30ekKaTh YTOJIOBHOTO TIPECIIeNo-
BaHM s, UCIIOJIb30BAaHKE MOYTHI JUIs1 PACHPOCTPAHEHUS MaTepra-
JIOB HETIPUCTOMHOTO COfIEpKaHUsI I HAPKOTUKOB U BOOOIIE B
60pbOe ¢ HAPKOMPECTYIJICHUSIMU B HALIMOHAJILHOM Maciltade u
ap. 31ech cieayeT OTMETUTh, UTO (befiepalibHOe 3aKOHOIATEITh-
CTBO O HAJIOTOOOIOKEHUH TTO3BOJISIET HAKA3BIBATH JIUII, KOTOPHIM
yZIaoch U30eKaTh YrOJOBHON OTBETCTBEHHOCTH 3a IMOJTyUYeHUE
MaTepuasibHbIX OJ1ar B HapyllleHre MECTHOTO 3aKOHOJATENIbCTBA
MyTeM BBIMOTATEIbCTBA, O/ JIOKHBIM MPEIJIOroM, IyTeM IMPH-
CBOEHHS 4y)KOTO UMYIIECTBA, HE3aKOHHON TOPTrOBJIN CIIMPTHBI-
MU HamuTKamu u Jip.%*B-TpeTbux, depepanbHoe YrojJoBHOE 3a-
KOHOJIATEJILCTBO MPUMEHSIETCS 1J1s1 OOPbObI C «aIMUHUCTPATHUB-
HBIMU» TIPECTYIUIEHUSIMH, O KOTOPBIX TOBOPHUTCS B CIIEAYIOIIEM
naparpage JaHHOM IJIaBbl.

Bropoii acriekT kacaercsi U3aHUsl U MPUMEHEHUs] 3aKOHOB

64 VkasaHHBIe I0CATATE/LCTBA HA3HIBAIOT TIPECTYIUICHUSAMH ¢ «(eepanbHbIM 2J1e-
MEHTOM», TaK KaK OHH 3aTparuBaloT MHTepeck! (pefiepaliil B IeJIOM W Gojiee 4eM
OJIHOTO IITaTa.



B TaK Ha3bIBAEMBbIX «(peepabHbIX aHKJIaBax», K KOTOPBIM OT-
Hocutcst Oxkpyr Komym6us, roe Haxomurcs cronuiia CoeiuHeH-
HbIx lItaTtoB, u agpyrue tepputopur. Ha ocHoBanun Konerury-
un «KoHrpecc nMeer npaso... OCyILECTBIATh UCKITIOUUTENb-
HYIO 3aKOHOJATEJIbHYIO BJIACTh BO BCEX CIIy4Yasx B IPEJCTaBIIEH-
HOM B KaKOM-JIOO M3 IITATOB OKPYyTe (HEe MPEBBIIIAIOIIEM JeCs-
TH KBaJIPaTHBIX MUJIb ), KOTOPBIi ¢ ooOpeHnsi KoHrpecca craner
mectonpeObBanueM IlpasurensctBa CoeaunenHsix Illtaros, a
TaK’Ke OCYILECTBIIATh MOJOOHYIO BIACTh HA BCEX TEPPUTOPHUSIX,
npuobpeTeHHbIX (OykB. “KymieHHbX . — M. K.) ¢ cornacus 3a-
KOHOJIaTEJIbHOTO OpraHa ITara. JJisi IOCTPOMKH (POPTOB, Ka3€H-
HBIX CKJIaJIOB, ApCEHAJIOB, Bep(ell U Ipyrux HeOOXOAUMBIX CO-
opyxeHuit» (4. 8 cT. 1).

B cBA3M ¢ npuBeAEHHBIM KOHCTUTYLIMOHHBIM ITOJIOKEHUEM
MOXHO CAEJaTh cleayonme 3amedanus. Bo-nepsoix, B Okpy-
re Konmymous aeiictByeT crieuuaabHO IPUHATHIA 115 Hero Kol-
I'PECCOM YTOJIOBHBIN KOZIEKC. BO-BTOPBIX: IPECTYIUIEHH, COBEP-
IIEHHbIE B PACHOJIOKEHHbIX B PA3JMUHBIX LITATaX APYIUX aH-
KJIaBax, IJIe HAXOAATCS WM KOTOpble MpUOOpeTeHsl (3ape3ep-
BUPOBaHbI) 11071 BOEHHBIE 0a3bl WM yUeOHble 3aBEe/IeHus, JOKH,
a Takxke (peepasbHbIe Cy/abl, TIOPbMBI, HAIIMOHAJIbHBIE MTAPKU U
npourie 0OBbEKTH,* Ha KOTOPBIE pacIIPOCTPAHSIETCS «CHerab-
Hasi MOpPCKasi M TeppUTOpUAIbHAS (CYXOIyTHasI)» IOPUCAUKIMS
CoeqHEHHBIX

65 . .
depepanbHOE PaBUTENBCTBO BiageeT 23 % Bceil cyxoryTHOi noBepxHoct Co-
envHeHHbIX [1TaToB.



IratoB (. 3 cr. 7 Penepamproro YK) momnexar yro-
JIOBHOMY ITPECIEI0BAHUIO 10 he/iepaIbHOMY 3aKOHO/IATEIbCTBY.
DTO JIOBOJIBHO JIJTMHHBIN MepeueHb «OObIUHBIX» MPECTYIUICHUH,
BKJIIOYAIOIIUI B ceOsl TSHKKOE M MPOCTOE YOUICTBO, MOXUILIEHE
YeJIOBEKa, Hara/IeHue, N3yBeUMBaHUE, Kpaxy (XUILIEHUE ), YKPbI-
BaTEJIbCTBO TMOXMINEHHOTO, OrpabieHne W JAPyrue MmocsArarTesib-
crBa.®”” OHaKo, ecliu JesTHhe «He HaKazyeMo 10 KaKOMY-JTHOO
3aKOHOMOJIOKeHHI0 KoHrpecca», HO ObLIO Obl HaKa3yeMo, eCiu
OBbLIIO ObI COBEPIIIEHO B COOTBETCTBYIOIIIEM IIITATE, TIe HAXOJUTCS
aHKJIaB, TO, 1O 3aKOHY 00 aCCUMITUPOBAHHBIX MTPECTYIUICHUSIX
(ct. 13 DenepanbHoro YK), nuiio, ero copepimpiiee, «Ipu3Ha-
€TCsl BAHOBHBIM B CXOJJHOM IOCATaTEIbCTBE U MOIJIEKUT CXOIHO-
My HakazaHuio». HecMoTpst Ha, Ka3anoch Obl, JOCTATOYHYIO SIC-
HOCTh MO3UIIUY 3aKOHOJATENS, MHOT/IA HA MPAKTUKE B CIyYasix,
KOT/Ia JIEMEHTBI KAKOr0-TO MPECTYIUIEHUs COBNAAAIM CTaTyTaM
(penepanbHOMY M COOTBETCTBYIOUIETO IITATa, BOZHUKAIU TPY/-
HOCTHM B PELIEHUU BOIPOCA O TOM, KAKON M3 HUX ClelyeT MpU-
MeHATb. 13 mocTaHoBIeHN s OHOTO U3 (peaepaIbHBIX OKPYAKHBIX
CYJIOB MOXHO CIEJIaTh BBIBOJ O TOM, UTO 3aKOHBI IIITaTa MpUMe-
HSIOTCS TOJIBKO TOTA, KOrJia TaKoe JIESIHUE He HaKa3yeMo 1o ¢e-

66 Cozep:xalieecs TaM OINpPEIEIEHUE «CIIELUAIbHOU MOPCKOU U TEPPUTOPHAJIbHON
IOPUCINKINN» PECTABIISIET COOON HECKOJIBKO PAacIIMPEHHbIN BapUaHT BTOPOI YacTh
BBIIIETIPUBEACHHOTO KOHCTUTYLIMOHHOTO IIOJIOXKEHN S, HO BKJIIOUAeT B ceds Te ke 00b-
eKTBI.

7 B 0cHOBHOM OIMCAHKsT STHX npectymiieHuil Haxonsatcs B @enepaisnom YK. Kak
IIPAaBUJIO, OHU COIEPKAT YKa3aHUsA, YTO HAKA3yeMBbl, €C/IM COBEPILIEHBI B Ipelesax
«CIelMaIbHOI MOPCKOH 1 TeppuTopuaibHOil Iopucaukuuy CoenuneHHbIx IItatoBs.



JepasibHOMY cTatyTy.®® OnHako panee (1998 r.) BepxoBHbIii cyn
10 JIAaHHOMY BOITPOCY 3aHsIT MEHee OIpe/Ie/ICHHYIO ITO3UITHIO. *

B 1996 r. nelictBue yka3aHHOro 3akoHa OBLIO PacipocTpa-
HEHO Ha JIMll, COBEPUIMBIIMX JESIHUS «HA, HaJ WIM MOJ Ka-
KOU-TM00 YacThio TeppuTopuasibHoro Mopst CoennHenHbix [lTa-
TOB, HE HaXOJAIIENCs B Mpeaesax IPUCTUKIIUN KaKOro-Iuoo
mrara...» (. “a” cr. 13 ®epepanbHoro YK).

Bormpoc 00 ynoMsiHyTO# BblIIlle «CHelUaIbHOW» IOPUCAUKITUH
HEOTHOKPATHO TIOIHUMAJICS B CY/ICOHOM MPAKTUKE B CBS3H C CO-
BEpIICHUEM MPECTYIVIEHU B CXOIHBIX aHKJIABAX 32 MpeaesiaMu
CIIA. Pemascs 3T0T BOIPOC MO-pa3HOMY, MPEXE BCEroO MOTO-
My, Y4TO B 3aKOHO/IaTeIbCTBE CKOJIbKO-HUOY/Ib YETKO OH ypery-
mpoBaH He Ob1.7° Kak mpeacraBisieTcst, B OCHOBHOM pa3HoOIJIa-
cus cHATHl npuHATHIM KoHrpeccom B 2001 r. mononHeHueM k
CT. 7, COITIACHO KOTOPOMY IPECTYIUIEHUE, COBEPIIEHHOE I'PaX-
nannHoM CIIA v npoTUB HEro, HakazyeMo Mo (eiepaIbHOMY
3aKOHO/IATEJIbCTBY, TAK KaK MOHSTHE «CIEMaIbHasi MOPCKasi 1
TeppUTOpUAIbHAS] IOPUCTUKIIVS» TETIEPh BKIIIOUAET B ce0s1 U «A)
OOBEKTH HEIBUKUMOCTH (premises) aMepUKaHCKUX JUILIOMa-
TUYECKUX, KOHCYJIbCKMX, BOGHHbIX WM JIPYTUX TOCYAAPCTBEH-
HBIX (TIPABUTEIHCTBEHHBIX) MUCCHUIM WM OOpa30BaHUU, BKIIIO-

%8 United States V. Waites, 198 F. 3d 1123 (9™ Cir. 2000).

% Lewis V. United States, 523 U.S. 155, 118 S. Ct. 1135, 140 L. Ed. 2d 271 (1998).

"Bm3ecr. 7m0 3TOMY BOIIPOCY CKa3aHO, YTO «CIlellMajIbHas MOpCKasi U TEPPUTO-
puUasbHas PUCOMKIS BKIIIOYAET B ceOs BCe 3eMIIH, 3ape3epBUPOBAHHbIC MU TIPHU-
oOpeTeHHbIe 17151 ucronb3oBaHus CoenuHeHHbIME [lITaTamMy 11 HaXoAAIIHECs TIOA UX
UCKJIIOUMTENIBHOW WJIM COBMECTHOM I0PUCIAMUKIIAEH. ».



yasi 3/1aHUs, YaCTU 3[JaHUM U YYACTKU 3€MJIM, MPUMBIKAIOIINE
K HUM WM UCTIOb3yeMble IS [eJIel TaKUX MUCCHIA Win o0pa-
30BaHU, OE30THOCUTEJIFHO K MPaBy COOCTBEHHOCTH Ha HUX, U
B) mecta npoxkuBanus (mpeObIBaHU) B 3apyOeKHBIX CTpaHaX U
YUYaCTKH 3eMJTU, PUMBIKAIOIINE K HUM, O€30THOCUTENIBHO K Tpa-
BY COOCTBEHHOCTH Ha HUX, UCTIOJIb3yEeMBIE JIJTSI IIeJIel TAKMX MIC-
cuii um odpazoBaHuil JOo nepconanom CoenuHennbix Ilta-
TOB, HA3HAYEHHBIM [Is1 pa0OTHl B TAKUX MHUCCHUSIX WM 00pa3o-
BaHUX» (11. 9).

Tperuil acneKkT TeppUTOPUAIBHOTO PUHIIMIIA O3HAYAET, YTo,
BO-TIEPBBIX, (pefiepaibHble BJACTH MMEIOT NIPaBO MPUHUMATh U
MPUMEHSTDH YTOJIOBHbIE 3aKOHBI B ITPEJIENIaX «CIEUaTIbHON MOP-
CKOW M TEPPUTOPUATBHOM» WA «aJMHPATTERCKON U MOPCKOM»
IOPUCIVKIMN ! TSI TpeCieIOBaHMSI 3a IesTHH I, COBEpIIIaeMble Ha
O60pTY aMEepUKAHCKOrO BOJHOTO WJIM BO3YIIHOTO CyAHA, KOrjaa
OHO HAXOJUTCS B OTKPBITOM MOpe WY Haja HuM, B Bogax CHIA
WIY HaJl HUMU, WX JIaXe B BOJIaX WM MOPTaX 3apyOeKHOTO To-
CyIapCTBa, €CIA OHO HE BO3Pa)XaeT WM JAeT COIVIaCHe Ha 3TO.
31ech HEOOXOOMMO J1aTh HEKOTOPBIE MOsICHeHNsI. TaKuM CyJHOM
SIBJIsSIETCS JII00OE CYTHO, «IIPUHAAJIeKalee, OJIHOCThIO UK Ya-
crnyHo, CoenuHenHbM [llTatam i moO60oMy MX rpaxJaHUHY
WY JIIOOOU KOPIOpAIiK, CO3JaHHOM 10 3akoHaM CoeTMHEHHBIX
[ItaroB, JOOOro WX ImTaTa... KOrjma Takoe CYTHO HaXOTUTCS B

310 MPABO HEPEIKO UMEHYETCsl PaBOM «TOCyJapcTBa (hiara», KOTOPOe «MOXKET
OCYIIECTBIIATh IOPUCAMKIMIO. B OTHOILIEHNH OMPEETIeHHOTO CyAHA WM TOBEeACHMUS,
umerorero mecro Ha Hem» (Restatement (Third) of the foreign relations law of the
United States, 1987, § 502 (2)).



npeiesax aAMUpPITENCKON U MOPCKOU 1opucaukiuu CoeiMHeH-
HbIx [lITaToB M 3a TpeaenaMu IPUCTUKITUN KAKOTO-THOO KOH-
KpeTHoro mtara» (. 1 u 5 cr. 7 ®enepanpHoro YK).7?

Hepeako ynoMsiHyTOE «coriacue» 3apyoeHoro rocyaapcrea
NIOJTy4YaeT 3aK perieHue B IOTOBOPE, B KOTOPOM ITPOBOIUTCS Pa3-
JMYUe MEXIY MPECTYIUICHUsIMU, 3aTParvBaiolIMMU UHTEPECHI
TOJIBKO JIUI], HAXOSAIIUXCS Ha OOPTY, ¥ IPECTYIICHUSIMU, TTOCSI-
TrailMMHU Ha CTIOKOMCTBYE M TOCTOMHCTBO TaKOTO rOCy/IapcTBa.

W, HakoHel, 3/1eCh Clie/1yeT OTMETHUT, YTO MOJ] AMEPUKAHCKYIO
IOPHCIMKIINIO TIOAITIA/IAET JTII000e TPAHCIIOPTHOE CPENICTBO, TIPE/I-
Ha3HauUeHHOE JIJIs ToJieTa B KOCMOC, 3apeructpupoBaHHoe B Co-
enuHeHHbIX IlTaTax, Kak MpeaycMOTPEHO COOTBETCTBYIOIIUMU
Me:K TyHapOIHO-TTPABOBBIMU aKTaMU '3, KOTOPOE HaXOAMTCS B IO~
JIeTe C MOMEHTA, KOTJja BCe HapyKHBIE IBEPU 3aKPBITHI HA 3emIie
(mocie 3arpy3Ku WK MOCAIKH) 0 MOMEHTA, KOT/1a XOTsI Obl OTHA
Takasl ABEpPb yXke OTKPbITA Ha 3eMJie /111 BHIIPY3KU WM BHIXOIA
(m. 6c¢r.7). 7

WNHorna MOXHO TOBOPUTh O COBMECTHOM (COBIMAJAIOLIEH)

72 A Takxe moboe BOJIHOE CYJHO, 3apPEerMCTPUPOBAHHOE UJIM HAHSTOE IO 3aKOHAM
CIA, Haxopsuieecs B IUIaBaHUU B BoJax Benukux o3ep WM COEIUHAIONINX UX, WX
o peke CB. JIaBpeHTHS, Tie OHa 00pa3yeT MexXIyHapOAHYI0 rpaHuIly (1. 2 cT. 7).

7
3 310 JOrOBOp O MPUHIMNAX, PErYIUPYIOLUX JESTENLHOCTh TOCYIAPCTB B HCCIIE-
JOBaHWH ¥ WICTIOJIb30BaHUKM KOCMHIYECKOro IpOCTpaHCTBa, BKMovas JIyHy u npyrue
HeOecHble Tena, 1 KoHBeHIs 0 perucTpauuy npeaMeToB, 3alyeHHbIX B OTKPBITBINA
KOCMOC.

" AB cllyyae BBIHYK/IEHHOW MOCAAKU — JIO TOTO MOMEHTA, KOIjla KOMIIETeHTHbIE

BJIACTH BO3BMYT Ha ce0s1 OTBETCTBEHHOCTD 32 TPAHCIIOPTHOE CPEICTBO, & TAKIKE 32 JT0-
Jief ¥ IMYITIECTBO, HAXOISIIMXCS Ha ero OopTy.



1opucIuKImy (peaepanbHONM M KaKOro-JIMOO IITara), B YacTHO-
CTH, B OTHOIIIEHNH CaMoJIeTa ¥ COBEpIIaeMbIX Ha ero OOpTYy Ipe-
CTYIUIEHUSIX, Korja oH JeTuT Haj CoenuHeHHbiMu [lltaTamu. Ta-
KOH BbIBOJ] BhITE€KaeT U3 AByx (paktoB. C ogHOM cTOpoHbl, KOH-
rpecc Hajienui eaepabHble BIACTH «UCKJIOYUTETbHBIM CyBe-
penuteroM» B AaHHOW oOmactu (ct. 40103 pasgena 49 Cso-
Jla 3aKOHOB), a C APYIrOil — Cyj, paccMaTpuBasi KOHKPETHOE Jie-
70,7 MOCTaHOBUJT: (befiepaibHbIN 3aKOH 00 aBUAIUW HE JIMIIIAET
KaKOU-TMOO IITAT IOPUCAUKIIMY B OTHOIIIEHNH HEKOTOPBIX Tpe-
CTYIUICHUH, COBEPIIIEHHBIX HAa OOPTY caMoJieTa, HaXO/sAIIerocs B
noJieTe HaJl TAKKUM IITaTOM.

Bo-BTOpbix, oH o3HavaeT, yro CIIIA moryt ocymiecTBisTh
YTOJIOBHOE TIpeCiieJOBaHKE 3a JIesTHEe, COBEPILIEHHOE Ha BOIHBIX
cyaax JiioO0i HAIMOHATLHOM (TOCYAAPCTBEHHOM ) TPUHAJIEKHO-
CTU B MX TEPPUTOPUATIBHBIX BOJAX, B Mpejiesiax MoOCHl IUPU-
Hou 12 mopckux (13,8 0ObruHBIX) MUIIb OT Oepera.’® CyBepeHH-
TeT pepepariv B 3TUX Mpeeiax Takou ke, «Kakol OHa MeeT

» CyTb Aena cocTosiyia B TOM, YTO JIUIIO ObLIO IPUBJIEUEHO K YTOJIOBHOM OTBETCTBEH-
HOCTH 32 BJIaJICHHE MapHXyaHOW B caMmolieTe, mpoJieTaBiieM Haj mratoM Heo-Mek-
cuko (Marsh V. State, 95 N.M. 224, 620 P. 2d 878 (1980)).

6 Mopckas koHBeHIHs 1982 ., paTnduiripoBaHHasi GONBITMHCTBOM T'OCYAApCTB
— wieHoB OOH, Ho He CIIIA, no3BosnseT 0OBSIBIATh TEPPHUTOPHATBHBIME BOJAMH T10-
JIOCY INMPUHOW B 12 MOPCKHX MWJIb, & TAKKE 30HY IIMPUHOMN 10 24 MOPCKUX MWJIb
ot Oepera. ITpe3uaeHTCKOM MPOKIamariyer ot 2 ceHTs0ps 1999 r. 3Tu npenessl ObLn
npusATe 1 CoequHenHbiMU [ltatamu (N.Y. Times. P. A13. Sept. 3. 1999). OnHako
HE COBCEM TOHSTHO, B KAKOM 00beMe OHU MOTYT OCYIIIECTBIISATh IOPUCIVKIIUIO B 10-
TOJIHUTENILHOU 12-MUJIbHOM 30HE.



B OTHOIIICHUU CBOEHW CYXOITyTHOW TepPUTOPUN» '’ TIPU YCIIOBHH,
OJTHAKO, TTPEJJOCTABJIEHHS «Cy/IaM BCEX CTPaH MpaBa Ha HEBUHOB-
HBII TTPOXOI» 78,

Kpome ckazaHHOro BblIllIe, ClIelyeT OTMETHUTD JIBa CiTydasi, KO-
I/Ia YCTAaHOBJIEHUE, a M0 CYIIECTBY PaCIIUpeHUe, MOPCKOW I0pHC-
JVIKITIH HAITPaBJIeHO Ha Oosee 3(hekTuBHYI0 60phOY C pactpo-
CTpaHeHHEM HapKOTHKOB. B coorBerctBum co cr. 1903 paszne-
na 46 (non.) CBoAa 3aKOHOB aMEPUKAHCKOE 3aKOHOATENBCTBO 7
NPUMEHSIETCS K JIMIaM, KOTOpble M3rOTaBIMBAIOT, PaclpocTpa-
HSIIOT WY BJIAJIEIOT C IIEJIBIO0 PACIIPOCTPAHEHM ST KOHTPOJIUPYEMBbI-
MU BelleCTBaMH Ha OOPTY CyaHa, KOTOpOe: a) «3aperucTpupo-
BaHO B MHOCTPAaHHOM T'OCYAapCTBE, €ClIU rocyapcTBo uiara co-
[JIACUJIOCHh WU CHSUIO BO3PAKEHUsI OTHOCUTENILHO TTPUMEHEHU S
Coenunennbivu IlltatamMmu cBoero 3akoHa» %, u 0) «gaBiasgercs
CYIHOM, HE UMEIOLIMM HallMOHAJIBLHOU (TOCY/IapCTBEHHONW) MTPU-
HaJJIeXKHOCTH». B MepBOM cilyuyae ocyilecTBIeHUe TaKOH I0puc-
JVKIMKA OBbLJIO MPU3HAHO CYAeOHOUM MPAKTUKOW HaJyIeKaium, 3!
TaK KaKk OCHOBAHO Ha MpaBe, IpenocraBieHHoM KoHcTtuTtynuen

77 Restatement (Third) of the foreign relations law...§ 512.
8 Benedict on Admiralty. 7-th ed., 2 § 112 (a) (5) ().

7 Cwm. cr. 1010 KOMILIEKCHOTO 3aKOHa 0 NpeayPEeKIEHAN 3I0yTOTPEONeHIH 1

KoHTpoJie 32 HapkoThKamu 1970 r. (ct. 960 pa3nena 21 Cona 3aKOHOB).

80 «Cornacue unm CHATHE BO3PaXCHUA» MOXET OBbITh OCYIIECTBJIEHO I10 paano, Te-

nepoHy ¥ IpyrUM MOJOOHBIM YCTHBIM MJIH JIEKTPOHHBIM CIIOCOOOM B JII0OOH MOMEHT
JI0 CyeOHOTO pa3OMpaTebeTBa.

81 United States V. Suerte, 291 F. 3d 366 (5" Cir. 2002).



KoHrpeccy, «onpenensts 1 KapaTh TUPATCTBO U (pesioHuw, 82 co-
BEpILIEHHbIE B OTKPBITOM MOPE, a TaKKe MOCATaTe/IbCTBA TPOTUB
MEXyHapOIHOTO rpasax» (4. 8 cT. 1). Bo BTOpoM ciyuae — Takxe
HaJJIeXKallyMM, HO MO JIPyroMy OCHOBAaHMIO;  UMEHHO MOTOMY,
YTO cya 0e3 HallMOHAIBHOM (TOCYIapCTBEHHOM) TIPUHA/IJICKHO-
CTU «SIBJISIIOTCS TUPAaTaMu, HE UMEIOIIMMHU MEKIyHApOJHO MpU-
3HAHHOTO TIpaBa CBOOOHO TUIABATh B OTKPHITOM MOpe». 53

Cronb 3HaUUTENbHOE pacIIMpeHue Mpas (enepaibHbIX Bia-
creit CIIIA, kak npsimo orMmevaercs B 1. “h” ct. 1903 pazpnena 46
(mort.) CBoma 3aKOHOB, HAITPABJIEHO HA TO, YTOOBI «JIOCTAaTh» Ta-
KHe JEUCTBUS, KaK «BJIaJIeHUE, U3TOTOBJIEHUE WK pacipocTpa-
HEeHUe» HApKOTHKOB, COBEpILEHHbIE 3a TpejeiaMu aMepUKaH-
CKOW TEPPUTOPUATLHON IOPUCAMKITUN. 54

Jl71s1 perieHust BOmpoca O TOM, KOr/ja IOJKeH ObITh IPMEHEH
AMEPUKAHCKUY (peiepaibHbI 3aKOH, a KOTrja — Kakou-TO Apy-
roii, 0JIbIIIOE 3HAUEHUE UMEET ONpe/Ie/ieHre MECTa COBEPIICHUSI
NIPECTYIUICHUS.

Ecnu Bce anemMeHThl NpecTyIyieHusl peajln30BaHbl Ha dejie-
PaJIbHOW TEPPUTOPHH, TO COBEPIIEHHO SICHO, YTO JIOJKEH OBITh
MIpUMEHEH COOTBETCTBYIOIIUH (peiepaibHbIN 3akoH. OHaKO 00-

82
Ilo 06H16My MpaBUIIy B HACTOAIICC BPEMS q)eIIOHI/II/I — 9TO ACAHHA, KapacMbIC
JIMIICHUEM CBO6OIII)I Ha CPOK CBBbIILIC OJHOTO roja.

83 United States V. Marino-Garcia, 675 F. 2d 1373 (11™ Cir. 1982).

8B yKa3aHHOM CTaThe CONEP:KATCS OCHOBHHIE MOJIOKEHUS CHEIUaIbHOrO 3aKOHA
(Maritime drug law enforcement Act), B KOTOpOM IMpeAyCMaTpUBAETCSI OTBETCTBEH-
HOCTb 32 M3TOTOBJICHHE, COBIT MM BJIAJCHNE C 3TOH LeJIblo HAPKOTHKAMH Ha 60pTy
cy/aHa.



Jiee CJIOKHBIMU OKa3bIBAIOTCS CUTYAIMU, KOTAA, HAlPUMED, Jie-
SITHAE COBEPIIEHO Ha (peiepasibHON TEPPUTOPUH, & TIOCIEICTBHS
HACTYNWIM TEe-TO elle WJIM HAaoOOpOT. 3aKOHOAATETbHO 3TOT
BOMPOC HE yperyampoBaH,® a B cyaeOHON MpakTHke HaOmoaa-
I0TCSI pa3Hble MOJXO/Bl K €ro pemeHuo. B oqHux ciydasx cy-
bl TPUAEPAKUBAIOTCS MTPABIIIA, BBIPAOOTAHHOTO OOIIMM MTPABOM,
BO-TIEPBBIX, O TOM, YTO KaXJJ0€ PECTYIUICHUE UMEET TOIBKO Ofl-
HO MECTO €ro COBEpILIeHHUs], U, BO-BTOPBIX, O TOM, YTO TAKOBBIM
SIBJISIETCSI MECTO, TJIie JIesSTHUE «BO3BIMEJIO» JICHCTBUE, Nake ec-
JIM OKOHYATEJIbHBIM PE3YJIbTaT HACTYNWJ Iae-To eme. Tak, ec-
mm youiina crpensier B Okpyre Komymous B motepresiiero, Ko-
TOpPBIA B pe3y/bTaTe MPUYMHEHHOTO PAHEHUs] YMUPaeT B IITaTe
Heto-IIxepcu, 1710 MMEIoT MpaBoO paccMaTpuBaTth peiepaibHble
cyapl Okpyra Komymous (1882 r.).% JIpyroi, 6onee «cBexuii»
npuMep: IeJI0 OOBHHSIEMOTO B TSKKOM YOUICTBE, KOTOPHBI Ha-
Hec y/1ap MoTeprieBIleMy 3a pejiesaMu BOeHHOH 0a3bl, B pe3yJib-
TaTe KOTOPOTrO TOT CKOHYAJICS Ha €€ TEPPUTOPHH, ObLIIO MPU3HA-
HO He Tojiieskamum heiepaabHON IOPUCTUKINN. 87

85 Henpast MIPU3HATh PeIIeHneM BOITPOca eJUHCTBEHHOE MONOXKEHUE, CoeprKalieecst
B C3 CIIA, npyueM 4acTHOrO Xapakrepa (IIPUMEHMTEIBHO K BOOHBIM CyAam), clle-
JyIOIIEro cofepxkaHus: «Bce I0pHCAUKIOHHBIE BOIIPOCH, BO3HUKAIOIINE B CBS3H C
MpUMeHeHneM JaHHO# rassl (1. 38 pasaena 46 (non.) C3), ABASIOTCS MpeTUMUHAP-
HBIMH BOIIPOCAMH IIPaBa, KOTOPHIC TOJKHBI OBITH PEIIeHBI TOJBKO CYyIbeil, paccMar-
puBatommM sieno» (1. «f» cr. 1903 toro xe pazaena C3).

8 310 f1E110 GBLIO CBsI3AHO C youiictBom nipesunenta [Ix. Fapdunga (United States
V. Guiteau, 12 D.C. (1 Mackey) 498 (1882).

87 United States V. Parker, 622 F. 2d 298 (8" Cir. 1980).



B npyrux ciayvasx cyasl OpuAep:KUMBAIOTCSl TaK HA3bIBAEMOK
«IOKTpUHBI 3(peKTa»,®® KoTopas B cCOBpeMEHHOM BHIE Oblia
ccpopmynupoBana B 1945 r. PaccmarpuBas neno Alcoa, cyn
MOCTAaHOBUJI: QaHTUTPECTOBCKOE 3aKOHO/IATEIbCTBO MOXKET OBITh
PUMEHEHO OE30THOCHUTENILHO K TOMY, IJie JIesTHUe 3a TpaHullen
3aMBbIIUISIIOCH U re B peaenax CIIIA oHo IeMCTBUTEBHO NMe-
JI0 CBOMM pe3yJIbTaTOM CYIIeCTBeHHbIN «3pdekT».% HecmoTps
Ha TO, YTO JIeJI0 OBLIO IO CYIIECTBY I'PakIAHCKO-TIPABOBBIM, JIaH-
HOE MMPaBWJIO CTAJIO TPUMEHSIThCS U B YTOJIOBHBIX JeJlaX, TPUYeM
HE TOJIbKO CBSI3aHHBIX C HAPYLIEHUEM 3TOrO 3aKOHOJATENIbCTBA.
CornacHo yka3aHHOM IOKTPUHE, KaK OTMEYaJIOCh B OTHOM U3 TO-
CIIeTHUX CyAEOHBIX pellleHUH MO0 paccMaTpuBaeMOMy BOIMPOCY,
JUISl TIpU3HaHUs (peiepaibHON TePPUTOPUATIBHON I0PUCAUKIIN
BaXHO YCTAaHOBUTD, UTO «JICUCTBUS, COBEPIIIEHHBIE 32 Mpejiesa-
mu CIIA, BbI3BaJIM BpeaHbIM pe3yibTar (3¢¢eKT) B nmpeaesax
CIIA» .

OnHako «aokTpuHa 3¢deKTar, WM «IeUCTBUTEIBHOIO -
(pexTa», Kak ee ellle Ha3bIBAIOT, OKA3bIBAJIACh HEMOAXOISILEH,
Y3KOMH, KOTI/Ia BOHHKAJT BOIPOC 00 OTBETCTBEHHOCTH 32 HEOKOH-
YeHHbIE MOCTaTeNbCTBa, B YACTHOCTH 3a croBop.”! B atux ciy-
yasx JIJ1s yCTaHOBJIeHUs (heiepaibHOM TePPUTOPUATIBHOM I0pPHC-

8 3ra nokTpuHa elle MHOrIA MMeHyeTCs «OGbEKTHBHO-TePPUTOPUAIBHBIM [PHH-
[UIIOM», B OTJINYHME OT BBIICYKA3aHHOM, MOTyYHMBIIEH Ha3BaHUE «CYObEKTUBHO-TEP-
PUTOPUAJIBHBIIA TIPUHLIHIL» .

89 United States V. Aluminium Co. of America, 148 F. 2d 416 (2™ Cir. 1945).
0 United States V. Hill, 279 F. 3d 731 (9 Cir. 2002).
T cwm. § 4 r1. 2 naHHOW PabOTHI.



JUKIIMU CY/Ibl UCTIONB3YIOT «TeCT HamepeHus». [Ipuuem 3ToT
TeCT MPUMEHSIETCS Jake TOr/a, KOrjaa CroBop, UMEBIIUI MECTO
3a nipegenavu CIIIA, He ObUT IONTBEPKICH KAKMUM-TTHOO «SIB-
HBIM» WJIM JTIOObIM JieiicTBUeM, coBepiiieHHbM B CIIIA. Heo6-
XOIMMO JIUIIIb JOKa3aTh, YTO OBIJIO HAMEPEHHME. .. YTOOBI CTOBOP
ObL1 ocymecTsieH B mpeaenax CIIA.*?

Bosiee TOro, «Tect HaMEpeHHs» MPUMEHSIETCS HEKOTOPBIMU
CyllaMU JJIsl yCTaHOBJICHUSI TEPPUTOPUAILHON IOPUCTUKIINN U B
OTHOIIIEHUH JIpyrux AessHud. Tak, Hampumep, BiageHue OOoJb-
UM KOJIMYECTBOM MAapUXyaHHI C IEJIbI0 ee cObITa (4TO OOBUHS-
€MbIM BMEHSUJIOCh B BUHY) Ha CyJIHE, HAXOIUBIIIEMCS] HA PacCTO-
STHUM HECKOJIBKMX COTeH MUJIb OT mobdepesxbsi CILA, Obu10 mipu-
3HAHO CYJOM TO/NAJAIOIIIM O]l AMEPUKAHCKYIO I0PUCTUKIIUIO.
JloBOJIBI OOBUHSIEMBIX, UTO «TPAJAUIIMOHHOE TPEOOBAHNE MEK Y-
HAPOJIHOTO TIPaBa O TOM, YTO TOCYIAPCTBO OCYIIECTBIISIET CBOIO
YIOJIOBHYIO IOPUCIVKIIMIO B OTHOIIIEHUM JICHWCTBHIA, COBEpIIIae-
MBIX 3a IIpeJie/IaMH TEPPUTOPHUATIBHBIX I'PAHUII, TOJILKO Korja 3¢-
(pexT umeer mMecTo B mpeAesax TUX I'PAHUIl», CY[ OTKJIOHWIL
CocnaBimch Ha MHEHHE HEKOTOPBIX YYEHBIX O TOM, YTO Tpa-
JUIIMOHHOE TIPaBWJIO MpeTepreso M3MEHeHHs], >0H 3aKJIIOUmI:
Me:KTyHapOIHOE IPaBO pa3pelaeT OCYIIECTBIISATh IOPUCTAKITHIO

92 United States V. Ricardo, 619 F. 2d 1124 (5" Cir. 1980).

%3 310 MHEHME B JANbHENIIEM HALLIO OTpaXkeHHe B COOTBETCTBYIOLIEM JIOKYMEH-
Te, re CKa3aHo, YTO FOCYAAPCTBO MOXET OCYILECTBIIATh IOPUCAUKIHIO B OTHOILIEHUI
«TOBEJICHH ], OCYIIIECTBJIEHHOTO 32 €T0 Mpe/ielaMH, KOTOPOe MMEJIO FJIX JA0KHO ObLIO
UMETb CyIIeCTBEHHBIN 3(p(eKT B npeaenax ero reppuropun» (Restatement (Third) of
the foreign relations law.. § 402 (1) (c)).



B OTHOIIICHUU KaKJIOTO ITyHKTa OOBUHEHUSI B JAHHOM JIeJie, eCln
«xkenaembiii 3pdekt B CIIIA, a He nefCTBUTEIBHBIN, JOKa3aH». ™

HecMmoTpst Ha TO, YTO HEKOTOPbIE Cybl BOCIIPUHSIIN 3Ty JOK-
TPUHY «HA Yypa», TaK KaK OHa MO3BOJSET, MO WX MHEHHIO,
MPABUILHO MTPUMEHSITh «OO0BEKTUBHO-TEPPUTOPUATBHBIA TPUH-
UI», JPyrue, Kak, BIIPOYEM, U HEKOTOpPbIE yUeHbIE, MOCUUTa-
JI1, 4TO TIPUBE/IEHHBIN BBIBOJ CyJa 0oJiee OTHOCUTCS K «3alll-
TUTEJILHOMY>» MPUHIIUITY, T. €. K 9KCTEPPUTOPUATLHON I0PUCIUK-
UK TOCyAapcTBa.

Boo0ime ke B paMKax 9KCTEpPUTOPHATBHOCTH MEXTyHapOI-
HOE ITPaBO MPU3HAET YeThIpe MPUHIIHIA JEVCTBUS 3aKOHA B MPO-
CTPAHCTBE: HALIMOHAJIbHBIM, 3AIIUTUTEIIbHBIN, TACCUBHO-TIEPCO-
HAJIbHBI U YHUBEPCAJIbHBIN.

OcHOBHO# OOMINIA BOITPOC, KOTOPBI BO3HUKAET 37€Ch, CO-
CTOMT B TOM, MOTYT JIA 3TW TNPHUHIIMUIIBI MPUMEHATHCS HETO-
CPE/ICTBEHHO, KaK Obl aBTOMAaTHYECKH, pacumpsisi cepy Iei-
cTBUS (peepaIbHOTO 3aKOHOIATEIbCTBA, WK TOJILKO NP HAJIH-
yuM crienyanbHoro manjaara Konrpecca.

B cyneOHOIT TpakTUKe U IOKTPUHE MOXHO OOHAPYKHTH JBA
NPUHLUMITMAIBHO OTJIMYAIOIIMXCA APYr OT JIpyra BapuaHTa €ro
pelleHHUs.

CyTb niepBoro, KOTOpsIil Oa3upyeTcs Ha perieHnr BepxoBHO-
ro cyna 1909 r., MOKHO CBECTU K MPaBUJIY O MPE3YMIIMU ITPO-

94 United States V. Wright-Barker, 784 F.2d 161 (3d Cir. 1986).

%3 Podgor E. Globalization and the federal prosecution of write Collar crime. 34 Am.
Crim. L. Rev. 1997. P. 325, 342-343.



TUB KCTEPPUTOPUATIBHOCTH. %

OpHako B JanbHeUIeM no3unusa BepxoBHOro cyaa no JaHHO-
My BOIIpOCY Oblj1a JOBOJILHO HEMOC/IEA0BATEIbHOM: OH TO UTHO-
PUPOBAJT 3TO MPABUJIO, TO BHOBb «OKUBJIsT» €ro. Tak, CpaBHU-
TesibHO HefaBHO (1991 r.) oH 3asBWII: «YCTOABIIMMCS TTPUHIIU-
MIOM AMEPUKAHCKOTIO MPaBa SBJISETCS TO, YTO 3aKOHOAATEIBCTBO
Konrpecca, ecim nHOe HaMepeHUE HE yCMaTpUBaeTCs, MpUMe-
HSIETCSl TOJILKO B TIpeieiax TeppuTopraibHon opucaukimu Co-
equHeHHbIX 11ITaToB... DTOT KAHOH TOJKOBAHUSA... 0OOCHOBAH-
HBII TTOJXOJI, TOCPEACTBOM KOTOPOTO MOXET OBITh YCTAHOBJIEHO
HeBbIpakeHHOe HaMmepenue Konrpecca». 97

K cuacrtbio, numer V. JladeiB, HUKECTOSAIME CYIbl €IMHO-
JQYUIHBI B TOM, YTO MTPE3YMITIHMSI TPOTUB SKCTEPPUTOPUAIBHOCTU
HE SIBJISIETCS SICHO BBIPAXKEHHBIM IMPABUJIOM, Aa U cam Bepxos-
HBIW CyH, MPOAOIKAET OH, UCKAl «BCEBO3MOKHbBIE JJOKA3aTeb-
CTBa» ISl ONIPOBEPKEHUSI MPE3yMIIIHHN. 78

Bropoii BapuaHT, HAOOOPOT, MPEACTABISIET COOOU MPE3yMII-

% BricTynas o aToMy ey, cymbst Xonmc 3asBiT: «O0IIee v MOYTH YHUBEPCATTbHOE
MPABUJIO COCTOUT B TOM, UTO XapaKTep JCHCTBHS, TPABOMEPHOIO MJIM MPOTHUBOIPAB-
HOTO, JOJKEH MOJTHOCTBIO OMPEIeIsIThCSl 3AKOHOM CTPaHBbl, TJie ICUCTBUE COBEPIICHO>
M UTO 3TO «B CIIy4ae COMHEHHSI JOJDKHO MPUBECTH K TAKOMY TOJIKOBAHUIO KAKOTO-JIK-
00 cTaTyTa, KOTOpOE HAMPABJICHO Ha OrpaHMYEHHE ero MPUMEHEHHs U ISUCTBHS Tep-
PUTOPHATHLHBIMY TPAHUIIAMHU, B TpefieNiax KOTOPBIX 3aKOHOIATENb UMeeT oOIIee U 3a-
KOHHO€ noHoMouune» (American Banana Co. V. United Fruit Co., 213 U.S. 347, 29
S. Ct. 511, 53 L.Ed 826 (1909)).

97 E.E.0.C. V. Arabian American Oil Co. 499 U.S. 244, 111 S. Ct. 1227, 113 L.Ed.
2d 274 (1991).

9 LaFave W. Criminal law. St. Paul, MN. Thomson, West, 2003. P. 204.



o, uto KoHrpecc B BbIOOpEe KaKOW-JIMOO IKCTEPPUTOPUATTH-
HOU IOPUCIUKIIMU HEe WMeJl HAMEPEHUsI BBIUTH 32 PAMKHU TOTO,
YTO SIBJISICTCS PU3HAHHBIM MEKTyHAPOIHBIM ITPABOM. TO Ipa-
BUJIO TosiBUJIock B 1804 1., korja BepXxoBHbIN cyj yKazai, 4To
«moOoi akt KoHrpecca He OMKEH TOJMKOBAThCSI KaK Hapyllia-
IOV TPABO HAIWM, €CITU €CTh ellle KaKoe-TMOOo JIpyroe BO3-
MOXHOE€ TOJIKOBaHUE».” YKa3aHHOE MPABUJIO JIOBOJILHO TOCIIE-
JOBaTeIbHO TIpUMeHsieTcsi BEepXOBHBIM CyIOM M HUKECTOSIIIH-
MU (penepanbHbIMU cynamu. OTHAKO HEKOTOPbIE IOPUCTHI BBICTY-
MAT 3a ele OCJBIIYI0 «MHTePHAIIMOHATIM3AINI0 KOHIICTIITA»
npaswia. CorlacHO TaKOMY TOAXOMY CyJaM CJIelyeT UCTIONb30-
BaTh 3TO MPABUJIO HE VISl peau3alid HaMepeHusl 3aKOHOAaTe-
7151, a ISl BOCTIpENAITCTBOBaHUsI KOHrpeccy HapymTh MexkTyHa-
ponHoe 1paso..'° B stom ciyvae, nummer bpaanm, onu, ckopee,
JeWCTBYIOT KaK «areHThl MEXJIyHApOTHOro rnpapa», a He KoH-
rpecca!®! Jlymaercs, oOmienpu3HaHHBIM TaKOW TIOIXO[ He CTall,
TaK Kak, [0 MHEHHIO TOrO aBTOpa, B ClIyyae KOJUTM3UM HOPM
«(penepanbHOro CTaTyTa M paHee 3aKJIIOYEHHOTO JI0TOBOPA HJIH
OOBIYHOTO MEXYHAPOIHOTO MpaBa aMEePUKAHCKUE CY/IBI JOJIK-
HBI IPUMEHSATH CTaTyT».'%? Takoil BHIBOJ BHITEKAET U3 CY/ICOHOM
MPaKTUKH — peleHnii BepxoBHoro cyna u peiepaibHbIX OKPYK-

» Murray V. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 2L.Ed. 208 (1804).

100 Bradley. The Charming Betsy canon and separation of powers: Rethinking the
interpretive role of international law. 86 Geo. L.J., 1998. P. 479.

101 Ihid. P. 498.
102 1hid. P. 497-498.



HBIX CY/IOB, B TOM YHCJIE BBIHECEHHBIX CPABHMUTEJIBHO HEIABHO
(1996 1.).

«OKOHYATEIBHON OCHOBOM JIJISI TPAHCHALIMOHAJILHOTO YTO-
JIOBHOT'O 3aKOHO/IATENIbCTBA», MOJIAraeT PYrol aBTop, SIBJISIOT-
Cs1 KOHCTUTYLIMOHHBIE «TIOJTHOMOUHSI 110 PETYJIUPOBAHUIO BHEIII-
HUX CHOLIEHW, TPABO OIPEAETATh U KapaTh UPATCTBO U (PeJIo-
HUU B OTKPBITOM MOpPE U MOCATaTebCTBA IPOTUB MEKAYHAPO/I-
HOT'O TIpaBa», a TAKXKe «U3JaBaTh BCE 3aKOHBI, KOTOPbIe HEOOXO-
JIUMBIL. . .».103

Hauuornanvholii npuryun

STOT NPUHIINI, SABJSACH OOIENPU3HAHHBIM B MEXTyHapOI-
HOM ITpaBe, 03HAvYaeT, YTO rOCYJapCTBO OKA3bIBAET CBOUM I'Pak-
JlaHAM TIOKPOBHTENILCTBO, BKJTIOYAS 3AIUTY 32 PyOeKoM, B 00-
MEH Ha COOMoIeHNEe CBOETO 3aKOHOIATEIIbCTBA.

[MpakTka BepxoBHOTO Cyaa MOKa3bIBAET, YTO IKCTEPPUTOPH-
aJIbHOE TIPUMEHEHUE aMePUKAHCKOTO 3aKOHOIATEIbCTBA B COOT-
BETCTBUU C ITUM IPUHIMIIOM — siBjieHHe HopMasibHoe. C TOu-
KU 3PEHHUsI BHYTPUTOCYIAPCTBEHHOIO MpaBa OHO (MIPUMEHEHHE)
OCHOBAHO Ha KOHCTUTYIIMOHHOM TIOJIO)KEHUH O TOM, 4To «KOH-
rpecc UMeeT MpaBo PeryjIMpoBarh OTHOIIEHHUsS! (OYKB. TOProB-
mo. — A. K.) ¢ uHocTpanHbiMu rocygapcteamu (4. 8 cr. 1). C
TOYKH 3PEHUST MEK/TYHAPOTHOIO MpaBa — Ha MOJIOKEHUSIX COOT-
BETCTBYIOIIMX KOHBEHIIMI U JAPYTMX aKTOB, CTOPOHOW KOTOPBIX

193 Tyerkeimer. Globalization of U.S. law enforcement: does the Constitution come
along? 39 Houston L. Rev. 2002. P. 314.



apisoTcss Coequnensble Htatel. VX peanm3anys Hanuvia oTpa-
JKEHHE B YTOJIOBHOM 3aKOHOJATEJIbCTBE — B OCHOBHOM B pa3jie-
ne 18 C3 (Penpepanbubiii YK). 1% HacuuteiBaercs 6onee 20 mpe-
CTYIUIEHUW, B OMMCAHUM KOTOPBIX YKA3bIBAETCS, UTO B CIIydae
ux cosepuieHus 3a npenenamu CIIA neiicTByeT aMeprkaHcKas
9KCTEPPUTOPHUAIIbHAS IOPUCIUKIINS, OCHOBAHHASI HA HAIIMOHAb-
HOM npuHuurne. Tak, B ct. 1119 roBopurcs, 4To eciu Juuo, siB-
JsolIeecs aMeprKaHIieM, yOUBaeT UK NIbITaeTcsl yOUTh aMepu-
KaHIla, B TO BpeMsl, Koraa ToT Haxoautcs 3a npegenavu CIIIA,
HO B Mpejieiax IPUCIUKIIMU JAPYTOll CTpaHbl, OHO HAKa3bIBAET-
cd, Kak npegycmorpeno cr. 1111, 1112 u 1113 deaepanbHoro
VK.!% Ecnu B COOTBETCTBYIOIIEH CTaThe CIEUAIbHOE YKa3aHUe
OTCYTCTBYET, TO MHOT/IA CYyJ CaM MPUHUMAET PEIIEHUE O TOM,
YTO OHA UMEET IKCTePPUTOpHAIbHOE AericTBre. Hanmpumep, pac-
cMaTpuBas JIeJ0 1o cT. 2251 0 cekcyallbHOM KCIUTyaTalluu Jie-
Tel, OKPYKHOU CyJl IOCTAaHOBWJI: XOT$1 JaHHAS CTaThsl «IIPSMO HE
MpeyCMaTpUBAET, YTO OHA TPUMEHSIETCS] B OTHOLLIEHUH TIOBEe-
HUS, OCYLIECTBIIEHHOTO 3a npeaenamu CoenvHeHHbix ItaTtoB»,
OHa MPUMEHNMa B JIAHHOM CJTydae, TaK Kak JIln0oe Tocy1apCcTBO
MOJKET MPUMEHSTh CBOM CTaTyThl «B OTHOIIEHUU SKCTEPPUTOPHU-

104 Opmaxo we Bee COOTBETCTBYIOIIHE 0OJIACTU YTOJIOBHOTO MPaBa OKA3AJIHCh «II0-
KPBITHIMU» TAKUMH KOHBEHIIUSIMHU, 4TO, IO MHEHHUIO YOTCOHA, CTaJIo MIPUYMHOM TOTO,
YTO «OCHOBAHHAsl Ha HAIMOHAIBHOM ITPUHIIMIE IOPUCIMKINS CTajla TOX0Xa Ha JIoC-
KyTHOe ognestno» ( Watson. Offenders abroad the case for nationality-based criminal
jurisdiction. 17 Jale J. IntTL., 1992. P. 53).

105 B sTux crateax npeaycMaTpruBacTCs OTBETCTBEHHOCTb, COOTBETCTBEHHO, 3a TAXK-
KO€, IPOCTOL y6HﬁCTBO U 3a IIOKYIICHUE Ha UX COBEPLICHUE.



aJIbHBIX JIGMCTBUI, COBEPIIICHHBIX CBOMMHU I'paskaaHamm» 1%,

B cBa3u ¢ Tem, uto mocie Bropoil MMpOBOW BOWHBI MHO-
TOYMCIIEHHBI BOEHHBIM MEPCOHAN, a TAKXKE CBA3AHHBIE C HUM
rpakjIaHCKKe JIUIIA, B TOM YKCIIe YIeHbl ceMel, ObUTH TUCTIOIH-
POBaHbI B pa3IMYHbBIX YACTSAX CBETa, BO3HHUKJIA HEOOXOIUMOCTD
B CIIEIIMAJIBHOM PETYJIMPOBAHUN BOIIPOCA IOPUCIUKIIAU B CITy-
yasgx COBEPLICHUS UMHU TaM IpeCTyIUieHnd. [ ero pereHus
CIIA 3ak1041Iu COOTBETCTBYIOLIME IBYXCTOPOHHUE COIJIallie-
HUS C TOCYJAPCTBaMU MPeObIBAHM S, COTJIACHO KOTOPBIM MOy YH-
JIM TIPaBO HA CO3JaHUE TaM BOSHHBIX CYJOB, HA/ICIEHHBIX 0a3u-
pyIOLIeNCcs Ha HALIMOHAJIBHOM IPUHIIUIE IOPUCIUKIIEN B OTHO-
IIEHUU ONPEJESIEHHbIX BUIOB MPECTYIUIEHUH, U BCEX MPECTYII-
JICHUH, PeTyCMOTPeHHBIX EMHOOOpa3HbIM KOJIEKCOM BOCHHOM
foctrnmu (pasaen 1 °C3), ecnu ux CyObeKTaMu sIBJISIOTCST ame-
pPUKaHCKHE BOEHHOCITyXaue. Tak, HelaBHO aMepUKaHCKUM BO-
eHHbIN TpuOyHan B r. BucOanene (PPI') mpuroBopus KamuraHa
apmuu CHIA Maiinynera k 10 rogam (!) TIopeMHOro 3akjioye-
HUA 32 NIPEHAMEPEHHOE, HUYEM HE ONPABAAHHOE (T. €. COBEP-
IIEHHOE He B X0Jie O0EBBIX JISHCTBUI) YOUIICTBO MpaKlia B T. JH-
Hamxap.'"

OpHako, NOCKONbKY BepXOBHBIN €yl HEOIHOKPATHO YKa3bl-
BaJI, YTO PaCCMOTPEHME [JEJI, CBA3AHHBIX C COBEPLICHUEM IIpe-
CTYIUIEHUM aMEPUKAHCKMMU I'PAkIaHCKUMU JIMIIAMHU, B ITUX CY-

106 United States V. Thomas, 893 F.2d 1066 (9" Cir. 1990).

107 Tpyn. 2005. 2 anp. C. 4. — lymaetcs, 9To ecitu Ob TakOe yOUICTBO OBUIO COBEp-
trero B CIIIA, BUHOBHBIH TIOHEC ObI ropasio Oojiee CypoBoe HaKa3aHUe.



Jax SIBJISIETCS] HEKOHCTUTYIIMOHHBIM (KaK Hapyllaoiiee mpaBo
Ha Cy/1 IPUCSIKHBIX U APYyTHe MpaBa, rapaHTupoBaHHble KoHCTH-
TyIMel ), BO3HUK CBO€OOPa3HbIN I0PUCTUKITMOHHBIH rpodet. OH
obu1 BocrioniHeH yimiib B 2000 r. 3aKOHOM O BOGHHOM KCTep-
PUTOPUATIBHOM IOPUCIUKIIUN, OCHOBHBIE TOJIOKEHUSI KOTOPOTo
BKJIIOYEHBI B OJHOMMEHHYIO I1. 212 PepepanbHoro VK. B co-
OTBETCTBUU CO CT. 3261 (1. “a”) «JIMI0, KOTOPOE OCYIIECTBIIsI-
eT noBesieHue 3a npeaeaamu CoeauHensbix IlltaToB, KOoTOpOE
COCTAaBHJIO OBI MOCATATENILCTBO, KapaeMoe TIOPEMHBIM 3aKJT0ve-
HHEM CPOKOM OoJiee OTHOTO Trojia, eciid MOoBe/IeHNe ObLIO OCY-
IIECTBJICHO B Tpe/iesiaxX CrelMaTbHON MOPCKOW U TEPPUTOPUATTH-
Hoit 1opucnukimu CIHIA... Haka3bIBaeTcs, Kak MpPeaycMOTPEHO
3a TSIKKOE MOCATaTesIbCTBO» . JIM1IOM, KOTOPOMY MUHKPUMUHUPY-
eTCsl yKa3aHHOE MOBe/IeHUe, T. €. MOANAJAIoNIUM TOJ IeHCTBYE
9TOrO 3aKOHA, MOXET OBbITh: 1) rpaXkJaHCKUU CITyKamuii MuHu-
cTepcTBa OOOPOHBI WJTH €r0 TIOAPSTINKA; 2) U0, HAXOSIIEeCs]
Ha WXJIMBEHUU Y BOEHHOCIYKAIETO, IPaskAAHCKOTO CITYKaIlero
MuHucTepcTBa 0OOPOHBI WJTH CITYKAIIEro ero MoApsiAunKa, u 3)
yjieH BoopyXeHHBIX CHJI, KOTOPBII He TIPUBJIEKAICS K Cydy MO
EnnHooOpa3HOMy KOJEKCY BOEHHOU octuiu (1. 47 pasnena
1 °C3) no ocraBneHus ciyxObl. HauanbHOe MPOM3BOACTBO MO
JieJTy Kakoro-To JIMIIA OCYIECTBIIsieTcs: o TeiehoHy peaepaib-
HBIM MarucTpaToM (Cyapeil), KOTOpbIM 3aTe€M, [0 YCTAaHOBJIEHUN
JIOCTAaTOYHOT'O OCHOBaHMS1, MOKET MPEIIcaTh €ro HarpaBJieHue
B CIIA mns cyneGHOro pazomparenbcrBa. OHAKO YroJOBHOE
npecie/IoBaHue He MOXET ObITh HAYaTO, «ECJIM MHOCTPAHHOE TO-



CYIapCTBO B COOTBETCTBUU C IOPUCAMKIIMEN, npu3HaHHOU Co-
enuHeHHbIME [lITaTamMu, MoOABEPIIO YroJIOBHOMY IpecsieoBa-
HUIO WK TIpecyieyeT TaKoe JIUIIO 3a MOBeJIeHNe, COCTABISIONIee
TaKoe TOCATaTeNIbCTBO», HO ¢ corfiacus [ eHepaabHOrO aTTopHest
uiam ero 3amectutend (m. “b” cr. 3261).

Sawumumenvrwiti npuryun '

DTOT MPUHIMN BBITEKAET W3 MPU3HAHUSA MEKIyHAPOIHBIM
NPaBOM «IIpaBa TOCYJAPCTBA HAKa3blBaTh 3a OTPAaHUYECHHYIO
TPYNITy TOCSATATEIbCTB, COBEPIIEHHBIX 3a IMpeJesiaMu ero Tep-
PUTOPHH, JIUIIAMH, KOTOPbBIE HE SIBJISIOTCS €r0o TpaskiaHaMu; 3TO
— TMocsTaTebCTBa, HAIllPaBJIEHHBIE TTPOTUB OE30MaCHOCTH TOCy-
JapCTBa, WM IPYTUE MOCITaTeNbCTBA, YTPOXKAIOITIE HEPYITHMO-
CTU TOCYIApCTBEHHBIX (DYHKIIMIA, KOTOpPbIe OOBIYHO MPU3HAIOT-
CS1 pa3BUTHIMM TTPABOBBIMH CHCTEMAaMM B KaueCTBE MPECTYILIe-
HUI, a UMEHHO: IIIMUOHAX, TIO/IJIeJTKA TOCYAapCTBEHHBIX TleyaTei
WIA JEHEXHbIX 3HAKOB, (panbcupukaiys opuIuaIbHbIX JAOKY-
MEHTOB, a TaKKe JDKECBHUJICTEILCTBO COTPYIHUKY KOHCYJIbCTBA U
CTOBOD C LIeJIbI0 HAPYIIeHUsT IMMUTPAIIMOHHOTO MM TaMOKCH-
HOTI'0 3aKOHOIATEILCTBA» . 109

PaHee 3TOT PUHITUIIT Cy/Ibl AHTJIOCAKCOHCKOM CUCTEMBI TTPaBa,
B TOM YHCJIe aMePUKaHCKUe, IIPUMEHSUT TOpa3io pexe, HekKe-
JIV CY/Ibl CTPaH KOHTUHEHTAJILHOM cucTeMbl ripaBa. OJTHAaKoO B 1O-

108 Cormacro PPOCCHIACKO YTOJIOBHO-IIPABOBOI IOKTPUHE 3TO, CKOPEE BCETO, peallb-
HBIi TIPUHLINIT JEHCTBUS YTOJIOBHOTO 3aKOHA B TIPOCTPAHCTBE.

109 Restatement (Third) of the foreign relations law... § 402 (f).



ClleTHUe JIECATUIETHS] OHU CTaJIM MpUOerarb K HemMy JOBOJIBHO
4acTo.

[To-BuguiMoMy, BrEpBbie ITOT MPUHIUI ObUT MPUMEHEH B
1960 r. o neny Poppuresa, B KOTOpOM OOBUHSIEMBIM UHKPUMHU-
HUPOBAJIACH JJava JIOKHBIX CBEIEHUI COTPYHUKY aMEPHUKAHCKO-
ro KOHCYJIbCTBA 32 pyOesxkoM. PaccmarpuBas a1o merno, cya npu-
11eJT K BBIBO/Y, UTO aMEpUKAHCKas IOPUCAUKIIUS B TAHHOM CITy-
Yyae OCHOBaHA Ha 3aIMTUTEIbHOM MPUHIIUTIE, TIOCKOJIBKY «Bbe3]1
uHoctpanua B CIHIA, rapaHTUpPOBaHHBIN MOCPEICTBOM MpE-
CTaBJICHUSI JIOKHBIX 3asIBJIEHUI WM JOKYMEHTOB, SIBJISIETCS TIO-
CATaTesIbCTBOM, HETMOCPEAACTBEHHO HAMPABJIEHHBIM HA CYBEPEHU-
Ter CIIA».!10

B nanpHeiiieM 3alliMTUTENbHBIA TPUHIMIT TPUMEHSUICS B
CIyYasix COBEpPILEHHs rOpas3zio Ooee Cepbe3HbIX MPECTYIUICHUH.
Haripumep, cocnaBIIMCh Ha «HEOTheMJIEMOE MpaBo (Tocyaap-
CTBa) 3aIUIIATh ceOs1 OT YHUUTOKEHUS», CYJ] IOCYUTAI, YTO OH
pacnpocTpaHsieTcs Ha MMHOHCKYIO IeSITeJIbHOCTh, OCYITIeCTBIIS-
emyo uHoctpaniieM npotus CIIA B apyrou crpane.!!! IIpu-
MEHEeHUEe STOr0 MPUHIMMA ObLJIO MPU3HAHO OMPABAAHHBIM IS
IIpecie/IoBaHusl 32 TAKUe COBEPILIEHHbIE MHOCTPAHIIAMU 32 TIpe-
nenavu CIIA npecrymieHus, Kak-To: yOMICTBO KOHI'peCcCMeHa
(1981 r.), coBepIlieHNe aKTa HACUJILCTBEHHOW MECTH 3a OOpBhOY
¢ HapkoTu3MoM (1991 r.), moxuieHue areHTa YpaBiieHUs 10O
60pbOe ¢ pacnpocTpaHeHMeM HapKOTUKOB (1992 r.) wnu paxe

10 United States V. Rodriguez, 182 F. Supp. 479 (S. D. Cal. 1960).
"1 United States V. Zehe, 601 F. Supp. 196 (D. Mess. 1985).



yOMIICTBO OOBIYHBIX TPAXk/IaH, TaK KaK WX IO OMIMOKE MPUHSIIHA
3a areHToB 3TOro Ymnpasienus (1994 r.).

Boo0iiie, crnenyer 3aMeTUTh, YTO 3alUTUTENILHBIN TPUHITUT
HIUPOKO HCTIONb3YETCs] aMEPUKAHCKUMU CyAaMHU [UIsl SKCTep-
PUTOPHUATIBHOTO TPUMEHeHHs! (peepasIbHbIX 3aKOHOB O HApPKO-
THKaX, IMMOCKOJIbKY «KOHTpaOaHIa HAPKOTUKAMU yrpoxkaer 6e3-
ornacHoct u cyBeperurery CIIIA, 3arparuBast ux BoopyxkeH-
HbIE CHJIBI, CIIOCOOCTBYET PACIpPOCTPAHEHUIO MPECTYIHOCTH U
YKJIOHEHUIO OT coOmoneHust (heiepaIbHOrO TAMOKEHHOTO 3aKO0-
HOIATeILCTBa». 12

Ilaccusro-nepconanvrolii npuryun''3

DTOT NPUHILIUII O3HAYAET, YTO FOCYJAPCTBO MOXKET PUMEHSTh
CBOM 3aKOH B OTHOIIICHUH JI€STHU 1, COBEPILIEHHOI'O 32 €ro Mpeje-
JlaMU JIMIIOM, HE SIBJISIIOIIMMCS €r0 TPaX/IaHMHOM, €CJIA MOTep-
TMIeBINUIA — ero rpakaaHuH.

YOTCOH 1M HEKOTOpBIE IPyTMe aBTOPbl XapaKTEPU3YIOT 3TOT
IIPUHLIMIT KaK CaMblid CIIOPHBIA M3 BCEX OCHOBAHUM OCYILIECTB-
JIEHUSI KCTEPPUTOPUATBHON IOPUCTUKIIMU. OOBIYHO KPUTHUKA,
KOTOpasi BBICKa3bIBAETCS M0 aJlpecy MacCUBHO-IEPCOHAIBHOIO
MPUHLIUIIA, CBOAUTCA K CIIEAYIOIIMM MOMEHTaM: 1) ero peanusza-
U1 TIPE/ICTABIISIET COOOM 3HAUUTETBHOE TIOCSATATeIbCTBO Ha CY-

12 United States V. Newball, 524 F. Supp. 715 (E. D. N.Y. 1981).

'3 Haspanne, koneuro, YCTIOBHOE, HO BECbMa YCTOSABILIEECS B AMEPUKAHCKOM 10pH-
JITIECKON JITeparype.

114 Restatement (Third) of the foreign relations law... § 402 (comment “g”).



BEPEHUTET JIPYroro rocyaapcTBa, Ijie MpecTyruieHue ObLIo CO-
BEpIICHO, WIA TOCYIApCTBA, I'PaXJIaHUHOM KOTOPOTO SIBJISIET-
Csl MPaBOHAPYIIUTENIb, K KOTOPOMY COBEPIIEHHOE MpPeCcTyIUie-
HUe umeeT OoJiblliee OTHOIIEHHEe, YeM K TOoCylapcTBy, Ipakia-
HUHOM KOTOPOTO SIBJISIETCSI TIOTEPIEBIINIA; 2) B OMpPeIesIeHHbIX
CJTy4asix OH JIUIIAET MOTSHIIMATLHOTO OOBIUHSIEMOTO BO3MOKHO-
CTH 3HaTh, YTO €ro MOBEJEHUE MPECTYIHO, TaK KaK MPUMEHSET-
Cs1 HOpMa YroJIOBHOI'O ITpaBa roCy4apCcTBa, IPakJAaHUMHOM KOTO-
pOro sIBJISIETCS] MOTEPIEBUINIA; 3) STOT MPUHIUI TPYIHO peau-
3yeM Ha MPaKTUKE M0 IBYM IPUYMHAM: BO-TIEPBbIX, IOTOMY 4YTO
rOCy/IapCTBO, IPAXKJAHUHOM KOTOPOTO SIBJISIETCS] TOTEPIEBIINN,
4acToO HE MOXET OCYUIECTBUTh KakK MOJIOKEHO YIOJIOBHOE IIpe-
clielOBaHUe MOTEHIIUATBHOTO OOBUHSIEMOTO B CUJTYy OTCYTCTBHS
WJIM HEJIOCTATKA JI0KA3aTesIbCTB, @ BO-BTOPBIX, IOTOMY, YTO MHO-
rve IOTOBOPHI 00 IKCTPATUIIMK HE TTO3BOJISIOT TPOU3BOIUTH BbI-
Jady OersenoB rocyJapcTBy, rpakJaHUHOM KOTOPOTO SIBJISIETCS
TOTEepIeBIIMA. ' 1

Panee orHomenne CIIIA k 3ToMy mpyHIMITY ObIJIO B TIEJIOM
OTpHUIIATENILHBIM, OCOOEHHO B CJTydYasix, KOrJa BCTaBaJl BOIPOC
00 YroJIOBHOM MpeciieJOBaHMM aMEPUKAHCKUX TPaXJIaH, COBEp-
HIMBIINX MPECTYIUIEHHS 10 TTPaBYy KAKOW-IMO0 cTpaHbl. OIHAKO
TAKOE OTHOILIEHUE CTAJI0 MEHATHCA B KOHLE XX B. IIOCIIE TOIO,
KaK yYaCTWIHCh aKThl MEXKIYHAPOJHOIO TEPpOpU3Ma, KOTOPHIE
«moaTonkHyn» CIIA k oco3HaHHUI0 HEOOXOUMOCTH TTPHUMEHe-

5 Watson A. The passive personality principle. 28 Tex. Int’L L.J. 1993. P. 1-2,

14-15.



HUSI TTACCUBHO-TIEPCOHAILHOTO MTPUHITHUTIA.
B miane ummiemenTaimu MexIyHapOIHOW KOHBEHIIUHU MPO-
THUB 3axBara 3a10KHUKOB 1979 r.!1® Konrpecc B 1984 r. mpunsin
OJTHOMMEHHBIN 3aKOH, KOTOPbI Haillea oTpaxeHue B cT. 1203
pasnena 18 C3. B Hell cienManbHO OTMEUaeTcsl, YTO OHA JIeu-
CTBYeT B OTHOILIEHUU TOBEAEHUsI, OCYIIECTBIISIEMOrO «3a Ipe-
nenamu CoeavHeHHbIX [1ITaTOB», €ClU «JIUII0, KOTOPOE 3axBa-
TWIN WIN YIEPKUBAIOT, SIBJsIeTCs TpakaaHMHOM CoeIMHEHHBIX
HITartoB». OgHaKko yKa3aHHbIM 3aKOH TaKKe MO3BOJISIET ITPUMe-
HAThH 3aIIUTUTETbHBIN TPUHIIAI, TaK KaK MPEAyCMOTPEHHOE B
HEM TpecTyIUIeHue (3aXBaT 3I0KHUKA C 1EJIbI0 OKAa3aHUs /1aB-
JIEHUS Ha MIPaBUTEIbCTBO!!7) MOXKET MpeCTaBIsATh COOOM MOCs-
raTeJbCTBO Ha MHTEPECHl TOCYIapCTBEHHON O€30MacHOCTH.
[TpumepHO TO ke caMoe MOKHO cKa3aTb M O APYroM 3akKo-
He, npuasiToM Konrpeccom B 1986 1.!"8 (ct. 2332 pazpmena 18
C3), KOTOpHIii MpelycCMaTPpUBAET OTBETCTBEHHOCTD 32 YOUNCTBO
rpaxkaannda CIIIA 3a npepenamu crpansl. '’ U, HecMoTpst Ha
TO, YTO «TaKOE MPECTYIUICHHE MOXET ObITh HAIPABJICHO HA TPH-

116 314 koHBeHIMA MPU3BIBAET BCE TOCYIAPCTBA YCTAHOBUTH SKCTEPPUTOPUAIBLHYIO
IOPUCIMKIIMIO B OTHOILIEHUH MTPECTYIUICHUH TEPpOPU3Ma, COBEPIIAEMBIX KaK UX IPaxk-
JAaHAMH, TaK ¥ npoTtuB HuX. (1. 1 (d) ct. 5).

7 310 TIPECTYIUICHUE KapaeTcsl TIOPEMHBIM 3aKJTIOUSHUEM Ha JTII000U CPOK HJTH T10-
JKU3HEHHO, a B ClIyyae CMEPTH MOTEPIIEBIIEro — NOKU3HEHHBIM TIOPEMHBIM 3aKJII0Ue-
HUEM WJIM CMEPTHOM KasHbio (11. “a” ct. 1203).

18 Omnibus diplomatic security and antiterrorism Act.

190 nakazanuu 3a YOWIACTBO U Jpyrue CBs3aHHBIE C HUM MOCSTaTeNbCTBA 10 CT.
2332 cm. § 4 1. 4 OcoOEHHON YacTu.



HY)XJEHUe, 3alyrMBaHle Wi OTMIIEHUE B OTHOIICHUY TPaBU-
TEeJbCTBA UM T'PAKJAHCKOTO HACEJIEHUS», 9TOT 3aKOH, Aesas aK-
IIEHT Ha IPaXXJaHCTBE MOTEPIIEBIIEro, «COACPKUT, MO KpanHen
Mepe, IEMEHT MaCCUBHO-TIEPCOHAIBHON I0PUCAUKIIMY TOCYyAap-
crBa».!?

[TpuHsATHE ¥ TpUMEHEeHUe STUX 3aKOHOB, TIO3BOJISIONINX Ha-
Ka3bIBaTh MHOCTPAHIIEB 3a MPECTYIICHUsI, COBEPIICHHBIE MPO-
TUB amepuKaHiieB 3a npeaeinamu CIIA, Ha ocHOBaHUM MaccuB-
HO-TIEPCOHAJILHOTO TIPUHIINIIA, BHI3BATHA ONOOpEHME OJHUX aB-
TOPOB ¥ KPUTHKY CO CTOPOHHI Ipyrux. K 4uciy mocieHux oT-
HOCUTCSI U AOPaMOBCKM, KOTOPBII PE30HHO TOJaraeT, 4ro Ta-
KOI TONIX0 MOXET MOOYyAUTh Ipyrue rocyiapcTBa MpuOerHyTh
K OTBETHBIM MEpaM B COOTBETCTBYIOIIMX CITydasix, T. €. TIOBEP-
raTh YroJIOBHOMY MPEC/IEOBAHUI0 aMEPUKAHCKUX TPakJaH Ha
OCHOBE YKa3aHHOro mpuHiuma.'?! OgHako cienyeT OTMETUTh,
YTO B MOCJEIYIOIIHE TO/ibl, OCOOEHHO MOCJIe TPAru4ecKux coObl-
il 2001 r., Ha naccuBHO-niepcoHaIbHBIN npuHIMN B CIIA B
OonbIIIell Mepe TMoaraioTcs B HEsAX OOpbObl C TEPPOPU3MOM,
IIPEeXk/Ie BCEro ¢ MeKyHAPOIHBIM, & HE C «OOBIYHBIMI» TTPECTYII-
nenussMud. O0 3TOM CBUJETENILCTBYIOT U3JIaHHBIE CTATYThl — HO-
BbI€ WJIM TPEJICTABIISIONINE COOOM MOMpPaBKHU K paHee IeUCTBO-
BaBIIMM. DTO, HAIPUMEP, 3aKOHOIIOTIOKEHUsT 00 OTBETCTBEHHO-

120 Watson A. Op. cit. P. 10.

121 Abramovsky. Extraterritorial jurisdiction: The United States Unwarranted
attempt to alter international law in United States V. Ynis. 15 Yale J. Int'l L. 121,
138-47 (1990).



CTH 32 UCTIONIb30BAHUE OMPE/ICTIEHHBIX BUIOB OPYKHSI MACCOBOTO
nopaxeHusi «mpotuB rpaxkaannHa CoeaunenHbix lItaTtoB B TO
BpeMsl, KOTJIa TaKOU IpaxJaHUH HaxoauTcs 3a mnpenenamu Co-
eauHeHHbIx [Tato» (cT. 23322) UM 3a TPOM3BOJCTBO B3pbIBA
B OOIIIECTBEHHOM MECTe C 1IeJIbl0 YOMICTBA, TPUIMHEHU S TeJleC-
HOT'O Bpe/ia UJIM 3HAYMTENILHOTO yIIepOa UMYIIECTBY, KOT/Ia «I10-
cAraTeNIbCTBO MMeeT MecTo 3a npeaenamu CoequHenHbix IITa-
TOB U... TIOTEPIEBIINI ABseTCSA rpakaaHnHoM COeTMHEHHbBIX
HTaroB» (ct. 2332f paznena 18 C3).

Yuueepcanvnwiii (kocmonoaumuueckuii) npuryun

DTOT NPUHIMI JACUCTBYET B CHITy TOTO, YTO «MEXTyHAPOIHOE
MPaBO pasperniaer J0OOMY TOCYAapCTBY MPUMEHSITh CBOM 3aKO-
HBI, YTOOBI IOKAPATh OMpe/Ie/ICHHbIEe TIOCATaTeIbCTBa» 0E30THO-
CUTEJIPHO K MECTY COBEpIIEHUS MOCITaTeIbCTBa, a TAaKKe K Ha-
IIMOHAJILHOW MPUHAJICKHOCTH TTPABOHAPYIIUTENS WU TIOTEP-
TeBIIero. '

VHuBepCcaJIbHBIN MPUHIIAIT OTIMYAETC OT JAPYIUX IPUH-
IIUTIOB 9KCTEPPUTOPUAILHOTO JIECTBUSI YTOJIOBHBIX 3aKOHOB,
Mpeskjie BCero, TeM, YTo OH MPHU3BaH caienath oosnee 3 pheKTrB-
HOU OOpbOY C MPECTYIUICHUSIMU MEXTyHAPOJAHBIMU U TaK Ha3bl-
BAaEMbIMH «KOHBEHIIMOHHBIMU», T. €. C MPECTYIUICHUSIMU MEeX-
JAyHApOJHOTO Xapakrepa'?.

122 Restatement (Third) of the foreign relations law...§ 404 (comment “a”).

123 Honpo6ree cm.: Jlykawyx H. H., Haymos A. B. MexayHapomHOE YrOJOBHOE
npaso. M., 1999. C. 112 u ci.



BaccuyHu muIer, 4to rocyIapcTBO, KOTOPOE OCYIIECTBIISIET
IOPUCIVKIMIO Ha OCHOBE STOTO MPUHIIMIA, «IEHCTBYET OT MMe-
HU MEXIYHAPOIHOTO COOOIIECTBa, TaK KaK OHO KaK WeH 3TOro
cOOOIIIECTBAa 3aMHTEPECOBAHO B COXPAHEHUU MHUPOBOTO TMOPS-
Ka» 24,

C TOuKM 3peHus MEeXAYHAPOIHOTO MpaBa yYHUBEPCAJbHBIA
NPUHIIMIT PACTIPOCTPAHSETCSl HA BeChbMa Y3KMH Kpyr mocsira-
TeJbCTB. BeposiTHO, MCTOpUYECKH MepBbIM ObUIO MUPATCTBO.
Eme B 1920 r. BepxoBHbiii cy, paccmarpuBast aeno Cmura, oT-
METHUJI, YTO OHO SIBJISIETCS «IPECTYIUICHHEM MPOTHUB IpaBa Ha-
IWiA» U JOJDKHO KapaThCsl JIIOOBIM TOCYIApCTBOM, KOTOPOE 3a-
JepKUBAET MpaBoHapymuTess. ?> OTBETCTBEHHOCTb 32 MUPAT-
ctBo npenycmarpuBaercs PenepanbabiM YK. 126

B Hacrosimiee Bpemsi yHUBepcaibHasi IOPUCAUKIINS PACIIPO-
CTpaHsIETCSl HAa TaKUe MOCATaTeNbCTBA «BCceoOIel 03a004eHHO-
CTU», KaK-TO: pabOTOProBJisi, TEHOIW], HAllaJIcHUE WM 3aXBaT
CaMOJIETOB, BOGHHBIE TMPECTYIUIEHUS, OTAEIbHBIE aKThl TEPPO-
pu3Ma,'?’ a Takke, KaKk CYMTAIOT HEKOTOPblE aMEPUKAHCKHE yue-

124 Bassiouni M. Cherif. Universal jurisdiction for intentional crimes: historical
perspectives and contemporary practice. 42 Va. J.Int'1 L. 2001. P. 88.

125 United States V. Smith, 18 U.S. (5 Wheat) 153. 5 L. Ed. 57 (1820).

12
6 «Tor, K10, HAXOASACh B OTKPBITOM MOPE, COBEPIIACT NMPECTYIVICHUE, ABJIAIOIICCCS

MHUPATCTBOM, KaK OHO ONpefieSIeHO MPAaBOM HallWii, ¥ BIOCIEICTBUM JOCTABJIEH WU
obHapysxeH B CIIIA, nomiekuT NOXU3HEHHOMY TIOPEMHOMY 3aKJII0UeHHIo» (cT. 1651
paznena 18 C3).

127 Restatement (Third) of the foreign relations law.. § 404.



HBIE, 3arpsi3HEeHNe MeXTyHapOIHbIX Boj 28,

YronoBHbIE TpecieoBaHusI HAa OCHOBE YHHBEPCAJBHOTO
MPUHIIMIIA UMEIOT MECTO, HO OHU JOBOJIBHO peaKu. [1o MHeHuIo
Bpamun, 310 00BsICHsIETCS ABYMSI ITpUYMHAMU. Bo-niepBbIX, MM0-
TOMY, YTO OT/IeJIbHBIE TOCYIAPCTBA MOTYT MAaHUITY TUPOBATh WA
37I0yNOTPeONIATH MPEIOCTABIEHHBIMA UM B MUPOBOM Maciirade
IpaBaMH 1O YTOJIOBHOMY TPECIICIOBAHUIO ONPE/ICICHHBIX JIHII,
a BO-BTOPBIX, MTOTOMY, YTO «E€CTh OMACHOCTb, YTO IPEC/e/IoBa-
HHE MHOCTPAHHBIX IPaX[JaH... OCOOEHHO 3apyOeKHBIX PyKOBO-
JMTEJIeH, TTOIOPBET MUPHBIA XapaKTep MekIyHapOIHBIX OTHO-
HIeHW» %,

CHIA, nymaetcs, pexJe BCero mno rnojuTUuYecKkuM cooopa-
JKEHUSIM, OY€Hb HEOXOTHO OCYIIECTBIISUT YTOJIOBHOE MPECIeio-
BaHVE WJIM BBIJIAUy JIUI], COBEPIIUBIINX TTPECTYIUICHUS] MEKTy-
HAPOJIHOTO XapaKTepa, a COBETCKUX I'Pak/aH — MPAKTHYECKU HU-
korga. BecnomuuM xotst Ol 1eno OBEUKUHBIX, KOTOpbIE 3aXBa-
TWIN U YTHATA caMojieT W younu crioapaeccy. [Ipu atom ame-
PUKAHCKUE BJIACTH HEPEAKO CChUIAJIMCH HA OTCYTCTBUE COOTBET-
CTBYIOIIIMX MEX/YHAPOIHBIX JIOTOBOPOB WJIM TIOJIOKEHWIA HAIIH-
OHAJILHOTO 3aKOHOAaTeNbcTBA. OHAKO, KaK MPE/ICTaBIsIeTCs, B
[OCJIEHUE Tobl, 0c00eHHO rociie coopltrit 2001 1., OHM Haya-
JIV aKTUBU3WPOBATh OOPHOY C OINpeeSIeHHBIMU MTPECTYIUICHHUSI-
MU (YTOH caMoJieTa, 3aXBaT 3aJI0KHUKOB, aBUATUBEPCHS U HEKO-
TOpBIE JPYyryie) Ha OCHOBE YHUBEPCAILHOTO IPUHIINIIA, ECITU JIH-

128 Tuerkeimer. Op. cit. P. 324.
129 Bradley. Universal jurisdiction and U.S. law. 2001. U. Chi. Legal F. P. 325.



11a, UX COBEpIIMBIIHE, OKa3aIuch WK Obutn HaiiieHsl B CIHA,
BKJTIOYAS CITy4yad, KOrja Takue jmia Obuti 1octaBiensl B CIHA
COTPY/IHUKAMH UX MTPABOOXPAHUTESILHBIX OpraHoB. '3

V. JladeitB cuntaet, 4To UCMOIb3yeMask aMEPUKAHCKUMHU CY-
JaMU TEPMHUHOJIOTHS, KOTJIa OHU MPUMEHSIIOT CTIeIUaIbHbINA 3a-
KOH 0 00pbOe ¢ pacrpocTpaHEeHHEM HapKOTHKOB,'*! o3BossieT
TOBOPUTH O TOM, YTO, IOMUMO JIPYTUX MIPUHIIUTIOB, '*? OHU TaKKe
OMUPAIOTCS HA YHUBEPCAJIbHBIN MPUHIIMIT JIEUCTBUSL YTOJIOBHO-
ro 3aKkoHa B mpoctpaHcTBe. OO 3TOM, 10 €ro MHEHUIO, CBUJIE-
TEeJCTBYIOT TAKUE CIIOBOCOUETAHUS, KaK «MEKAyHAPOIAHbIE Ma-
pyn» (UCNOb3yeMble TPUMEHUTENHHO K Cy[aM, Ha KOTOPBIX T1e-
PEBO3STCS HAPKOTUKM) UM «TIOJTYUYMBIIUNA BceoOIee ocykae-
HHE 3aKOHOMOCYIITHBIMU TOCYIapCTBaMU» HapKOTpaduk. 33

b) IOpucaukumst mraroB

OCHOBHBIM 1, MOXKHO CKa3aTh 32 HEOOJIBIIMMYU UCKJIOUEHHUSI-
MU, €AMHCTBEHHBIM IIPUHLIMIIOM JIEMCTBUSI YTOJIOBHBIX 3aKOHOB
mTatoB'3* B IPOCTPAHCTBE SIBASETCS] TEPPUTOPUATBHBIN TPHH-
1012018

130 Cu., Hanpumep: United States V. Ynis, 924 F. 2d 1086 (D.C. Cir. 1991).
131 Maritime drug law enforcement Act (ct. 1903 pazpnena 46 C3).

132 Beoime OTMEYAJIOCh, YTO 3TOT 3aKOH MOXKET MPUMEHATHCA Ha OCHOBE TEPPUTOPU-
AJIbHOT'O U 3allIUTUTEJILHOI'O IPUHIIAIIOB.

133 LaFave W. Op. cit. P. 212.
134 3HCCI) CJIC)IyCT UMETH B BUAay, 49TO B 6OJ'ILHII/IHCTBC mTaToB HpeCTyHHEHI/IH — 3TO

JESIHUSA CTaTyTHBIE, T. €. IPeAyCMOTPEHHBbIE 3aKOHOAATENbCTBOM. OIHAKO B HEKOTO-
PBIX €CTh IIPECTYIUIEHUs OOIIEro IpaBa, HO MX HEMHOTO.



B ormuue ot denepaiyiv B 1EJIOM KOMIETEHIMS KaKAOTO
n3 50 mTaToB MO BONPOCAM W3[aHUsS W, CIEAOBATENIBHO, MPHU-
MEHEHUSI YTOJIOBHBIX 3aKOHOB Ha CBOEW TeppUTOpUU OoJiee K-
pokas. C yuyeToM orpaHMuY€HUil, IpeaycMOTpeHHbIX KoHcTuTy-
uueit CIIA, ¢penepanbHbIMU 3aKOHAMU Y KOHCTUTYILIMSMM 1ITA-
TOB, UMEHHO OHU OCYHIECTBJISIIOT TaK HA3bIBAEMBIE «IIOJIHIICH-
CKUe TTOJTHOMOYHST» TIO 3aIIUTE OCHOBHBIX IIEHHOCTEN: 37I0POBbS,
COOCTBEHHOCTH, MOPAJIY U B 1IEJIOM — OOIIECTBEHHOTO OJ1aroro-
Jy4Usl.

[ToHSITHO, YTO KaXJBIA IITAT OCYIIECTBISET IOPUCIUKIIUIO B
OTHOIIIEHUH TPECTYTUIEHUI, COBEPIIEHHBIX HAa €r0 TEPPUTOPUH.
OpnHako 370 oOIee MpaBUIO HYKAAETCA B YTOUHEHUU M TOsIC-
HEHWHU, MPEXKJE BCETO OTHOCUTESBHO MOHSTUSl «TEPPUTOPUM».
HepuHuIMY «TEPPUTOPUM» 3aKPEIIEHbl B YTOJOBHBIX KOIEK-
cax HEKOTOPBIX IITATOB, U OHA TaM HEPEJKO OMPeIeIsSeTCs B OC-
HOBHOM WJIA TOYHO Tak ke, kKak B [Ipumepnom YK: «Teppuro-
pUsl JAHHOTO IITaTa BKJIIOYAET CYIILy Y BOAHOE MPOCTPAHCTBO, a
TaKe BO3YITHOE TPOCTPAHCTBO HAJl HUMH, B OTHOIIIEHUH KOTO-
PBIX TOT HITAT UMEET 3aKOHOAATEbHYIO IOPUCTUKIINIO» (1. 5 CT.
1.03).135 MHoraa BcTpevaroTcs onpeeeHus 0ojee KpaTkue, Ha-
npumep B YK Buckoncuna (1. 2 cr. 939.03),'%¢ u, Hao6opor, 60-

135310 ornpejesieHre BocrponusBoaurcs, Haripumep, B YK IlencwisBanun (1. “d”
cr. 102) nnm cxogHO ¢ TeM, KoTopoe couepxutcs, Hanpumep, B YK Texaca (. “d”
cr. 1.04).

136 Tam ckasano: «IIltat — 310 MIPOCTPAHCTBO B Mpe/iesiax I'paHull JaHHOTO 1ITaTa, a
TaKe MPOCTPAHCTBO, B OTHOIIEHHH KOTOPOro B cootBeTcTBHH C 4. 1 cr. IX KoHctu-
TYLUUH HITAT OCYIIECTBIISIET COBMAAAIONIYIO IOPUCIUKIIAIO».



Jiee mupoKue, Kak, Harpumep, B YK Oraito. Tam ckazaHno, 4To
TEPPUTOPHS IITATa BKJIOYAET YKA3aHHBIE BbIIIE TPOCTPAHCTBA,
«B OTHOIIIEHUU KOTOPBIX JAHHBIA IITAT UMEET MCKIIOYUTEIIb-
HYIO WJIY COBIAAAIONIYIO I0pUcauKInIo». U nanee: «Eciau rpanu-
12 MEKAY JAaHHBIM U IPYIMM LITATOM WJIM MHOCTPAHHBIM IOCY-
JAPCTBOM SIBJISIETCS COPHOM, CITOPHAsl TEPPUTOPHST HEOITPOBEP-
KUMO TMPEIOMUPYETCS] HAXOAANIEHCS B MIpeiesiax JaHHOrO IITa-
Ta» (m. “C” (1) ct. 2901.11).

BonHoe mpocTpaHCTBO MITaTOB, UMEIOIIMX BBIXOA K MOPIO,
BKJTIOYAET TIOJIOCY IIMPUHOW He Oojiee TpeX MOPCKUX MUJb OT
6epera. OTHAKO CyJbl HEKOTOPBIX IITATOB, HaNTpUMep PIOPHUIBI,
MPU3HABAIU TPAaBOMEPHBIM IMPUBJIEYEHUE K YTOJIOBHOUM OTBET-
CTBEHHOCTH 3a IPECTYIUIEHUS, COBEPLIEHHbIE U 32 MpeAesiaMu
TPEXMUJIBHOW 30HBI'Y7.

Ha npakTuke Hepeako BO3HUKAIOT M MPOYKME BOIPOCHI, CBS-
3aHHbIE C YCTAaHOBJICHUEM TEPPUTOPUATIBHON IOPUCIUKIIUY IIITa-
TOB, Kak-TO: MO0 KaKOMY 3aKOHY JOJKHO pPaccMaTpuUBaThCs Jie-
JI0, €CJI1, HAlIpUMEP, MOTEPIIEBIINI NPUHAT 51 B mTare Orauo,
a ymep B pesysbTare 3toro B mrare Kentykku? Wimu: moxer
JIM KaKOW-TO IITAT MPUMEHUTh CBOW 3aKOH B OTHOIIEHUU CBO-

137 B onsom 3 cBOMX HEnaBHUX petenuii BepxoHsiii cyp mrara ®nopuaa, 3aTpo-
HYB BOIPOC O MPOBO3MJIAIIICHHOH €10 «CIEIMAILHON MOPCKOW I0PUCIUKIINM», TIOCTa-
HOBWJI, YTO HITaT MOKET OCYIIECTBIISATh CBOK IOPUCAUKIIMIO B OTHOIIEHUU MPECTYII-
HBIX JICHCTBUIA, COBEPIIIEHHBIX 3a Mpe/eiaMH TEPPUTOPUATIBHBIX I'PAHUI] IITATa, €CIIU
9TU JEUCTBUSI MMEIOT 3HAYMTENIbHBIN (PEeKT B Ipeesax MiTara, U 9To Oe3HaKa3aH-
HOCTb TIPECTYIIEHUH, COBEPIIIEHHBIX Ha OOPTY MapoXxojia, MOXKET IUIOXO OTPa3UThCs
Ha UHOycTpuu TypusMa (State V. Stepansky, 761, So. 2d 1027 (Fla. 2000)).



€ro rpaxJJaHMHa, COBEPIIMBIIETO MPECTYIUIEHUE 3a MpeeaMu
IITaTa, Wi K HErpakIaHWHY, COBEPIIUBIIEMY MTPECTYIUICHHE B
OTHOIIIEHUH I'pakJaHWHA 3a TpejiesiaMu Irrara’?

B nouckax oTBeTOB Ha 3TU U Jpyrve BOMPOCH CY/bl, IIPU OT-
CYTCTBUH WJIM HESICHOCTU COOTBETCTBYIOIINX 3aKOHO/IATETbHBIX
MIOJIOKEHU, oOparaTcs K o0mmemy rpay. [I0CKOIBKY B TAKUX
ClIy4asix 4acTto OOJIbIIOe 3HAYCHUE UMEET YCTAHOBJICHUE MeCTa
COBEpIIEeHUsI MPECTYIIEHUS], HATIOMHUM, 4TO 10 O0IIeMY IpaBy,
BO-TIEPBBIX, MOKET ObITh TOJILKO OTHO MECTO COBEPIIIEHUS Tpe-
CTYIUICHUsI, U, BO-BTOPBIX, TAKOBBIM MOXKET OBITh MECTO, TJIe OCY-
IIECTBJIEHO «JKU3HEHHO BajKHOE» AeCTBHUE (Oe3/1elicTBIE), NN
MECTO, TJIe HACTYIUJI pe3yJIbTaT, ECJIU OMNpe/iesieHre MPecTyIuie-
HUS BKJTIOYAET TaKOW pe3yJibTar. 138

Cynpl, onuparonyecss Ha TIOJIOXKEHHsT OOINero Ipapa, Mpu-
3HABAJIM IOPUCTUKIIMIO TOTO IITaTa, rae s ObLI MPHUHST, KaK B
MIPUBEJICHHOM BbIITIe ipuMepe, '*° v rae OblT Mpou3BeieH BhI-
CTpes1, B pe3yJibTaTeé KOTOPOro HACTYIHIA CMEPTh MOTepIeBIIe-
ro 3a mpezeaMu 3Toro mrarta. 4% A BOT B Ipyrom ciydae, Korjaa
BBICTpEJI, TPOU3BE/ICHHBIA C TEPPUTOPUU OJIHOTO INTATA, TOpa-
3WJ1 TIOTEPIIEBIIIEr0 Ha TEPPUTOPUU JIPYTOro, IOPUCTUKIIUS TIep-
BOTO ObLJTa OTKJIOHEHa. 4!

138 LaFave W., Scott A. Criminal law. West publish. Co. St/ Paul. Minn., 1991
(1999). P. 129.

139 Commonwealth V. Apkins, 148 Ky. 207, 146 S.W. 431 (1912).
140 Commonwealth V. Robinson, 468 Pa. 575, 364 A. 2d 665 (1976).
141 State V. Hall, 114 N.C. 909, 19 S.E. 602 (1894).



W3 obnacti apyrux MPecTYIUICHU: TaKoe MOCSraTesbCTBO,
Kak OWrammusi, CYMTaeTCsl COBEPIICHHBIM TaM, IJie MMEJIO0 Me-
CTO HE3aKOHHOE OpaKOCOUeTaHue, a He TaM, I7ie CTOPOHBI CTaJIH
3aTeM COXHUTEIbCTBOBATH; OrpadieHue — Ijie UMYIIECTBO ObLIO
«B3SITO» Y TIOTEPIIEBIIETO, a HEe TaM, TJie OH MOABEPrcst yrpo3am
WY 3aITyTUBaHMIO.

Perienne Bonpoca 00 YCTaHOBJIEHUM MECTa COBEPIIEHH S Tpe-
CTYIUIEHHSI U, CJIIOBAaTeIbHO, IOPUCAWKIIMM TOTO WJIM HHOTO
IITaTa He BCErJa OKa3bIBaeTCs MPOCTHIM U OJHO3HAYHBIM, UTO
yke ObLJIO BUTHO Ha TIpUMEpPE COBEPITICHUsT yOUICTBA.

OJiHaKoO, KaK MPeJICTABIIACTCS, BCe-TaKK OOJIBIINE TPYAHOCTH
BO3HUKAIOT B CJIyYasiX COBEPIICHUS JAPYrUX NPEeCcTYIUICHUH, Ha-
npuMep Kpaxu, KOTopasl sIBJIsIeTCsl HanOoJiee pacipocTpaHeH-
HBIM TIOCSITAaTeNTbCTBOM, YacTO 3aTParMBAIONIMM JBa WIH Oolee
mrara. [TocKOJIbKY CYMTAETCsI, UTO JIMIO, COBEPIIMBIIIEE KPAXY,
MOXeT OBbITh MOJABEPTHYTO YTOJOBHOMY TpPEC/IeJOBAaHUI0 KaK B
TOM MeECTe, I7ie BeIllY ObUIU MIOXMIIEHBI, TAK ¥ B TOM, Ky/Ia OHH 3a-
TeM ObLIN TIeperipaBiieHbl WM YHECEHbBI, TaKas IBOMCTBEHHOCTh
BbI3BaJIa OOJIbIIINE PACXOKICHUSI B YCTAHOBJICHUH IOPUCAUKIINN.
OnHu cyabl (MX, BO3MOXKHO, OOJBIIIMHCTBO) MPU3HABAIN, UTO
JOJKEH ITPUMEHSAThCSI 3aKOH TOT'O IITaTa, KyJla MMYIIECTBO ObLIO
YHECEHO WJIM TiepeHeceHo; 42 npyrue, Ha00OPOT, CUUTAIIH, UTO Y

142 WHTepecHbli, ¢ IpaBOBOI TOUKU 3peHMs], ClIy4aill CPaBHUTEIBHO HEAABHO UMeJ
MecTo B mTare Hplo-MeKcHKO: B HaXOAsIIencs: Ha TeppUTOPUM AAHHOTO INTaTa WH-
JefCKON pe3epBaliuy ObLIM MOXUIIEHBI JIOMAIN 1 3aTeM YTHaHHI 32 €€ Mpeaessl, HO
B Tpejiesiax TOro IITaTa. BepXOBHBIN Cy/I YCTAaHOBHII, YTO JIEJIO IOJDKHO PaccMaTpH-
BaTbhCsl MO 3aKOHY Itara Heio-MeKcuko, a He 10 MpaBy COOTBETCTBYIOIIETO WH/IEH-



TAKOIO IITaTa He UMEETCS [Isl TOTO HaijIekaIen I0PUCIUKIIVH.
143

Takske BOSHUKAIU TPYAHOCTH B YCTAHOBJICHUU I0PUCIUKIINY,
KOT/Ia MPeCTyIIeHNe ObLIO COBEPIIIEHO B COYYaCTUH UM UMEJIO
MECTO KaKoe-JIMOO HEOKOHUYEHHOE MocAraresibctBo. Harpumep,
€CJI JINIIO, HAXOJISICh 3a MpeJesiaMy KaKoro-To IITaTa, TOoACTpe-
KaeT APYroro COBEPIIMUTH MPECTYIUICHHE B 3TOM IITATe, TO BCTA-
€T BOIPOC, MOJIEKUT JIM OH OTBETCTBEHHOCTH IO 3aKOHY 3TOTO
mrrara? [o oGmemy mpaBy, Jmiio (MocoOHUK A0 (hakTa coBeple-
HUS TIPECTYIICHUsI), «KOTOPOE COBEPIIIAeT BCE CBOM MOCOOHHM-
Jyeckue JAeWCTBUS 3a Mpejie/laMK JaHHOTO I1ITaTa, He COBepIaeT
NPECTYIUVICHUs] B JAHHOM IIITaTe U HE MOANAAaeT MOJ JCHCTBHE
€ro I0PUCIUKITAI» . 44

OTHOCUTEIBHO HEOKOHYEHHBIX IIOCAraTeIbCTB CJIOKHOCTD
YCTAHOBJICHUSI IOPUCAMKIIMKA TPOWJUTIOCTPUPYEM Ha TpHUMEpe
croBopa. Tak, ecJii HECKOJIBKO JIMII JOTOBOPUJIKCH B IITaTe A CO-
BEPIIUTh TPECTYIUICHUE B ITate b M «sBHOE JefcTBHE», TOMI-
TBEpKJIAloIee 11ejTb COTIallieHrsl, ObUIO COBEPIIeHO B ImTare b,
TO CITpAIIMBAETCsl, TIO0 3aKOHY KaKOTro INTara 3T JIMIA MOTYT
ObITh Haka3aHbl? PsAIOM mpeneneHToB ObLIO YCTaHOBJIEHO, YTO
MECTOM COBEPIIIEHHS CTOBOpPA sIBJIIETCs ITaT b, 1 10KeH OBITh
pPUMEHEH 3aKOH 3Toro Imrara. ' OgHako B cllydasix, Korjaa cy-

ckoro riemenu (State V. Clark, 129 N.M. 194, 3 P.3d 689 (App. 2000)).
13 Doane V. Commonwealth. 218 Va. 500, 237 S.E. 2d 797 (1977).
144 LaFave W. Op. cit. P. 215.
195 Cwm., nanpumep: State V. Hicks, 233 N.C. 511, 64 S.E. 2d 871 (1951). Eciu



JIbl pacCCMaTPUBAJIM CTOBOP Kak JijIsiieecs (MPoJoKaeMoe) rpe-
CTYyILJICHUE, OH MOT IMETh 00JIee OTHOrO MeCTa ero COBEpITICHUSI:
TaMm, IJI€ COCTOSIJIOCh COIIAIIIEHHE, a TAKKE TaM, IJIe OBbLIIM «CO-
BEepILIEHBI IEHCTBUSI B MPOJOKEHUE COIIAIIeHUsT». 46

B 3akoHOmaTenpCcTBax IITAaTOB MOXKHO OOHAPYKUTh pa3HbIC
PEIIEHUS 3aTPOHYTHIX BBIIIE BOIPOCOB, HEPEAKO OTIMYAOIIINE-
Cs1 OT TIpaBWII OOIIIero rnpaa. Bo MHOTMX W3 HUX JEWCTBYET 00-
1ee MoJIOKeHWe, CXOJHOE WJIM TaKOe K€, KOTOPOE CONEPKUTCS
B [IpumepHom VK, a uMeHHO: mITaT OCYIIECTBISAET IOPUCAUK-
LIMI0 B OTHOIIIEHUHU IOCATATENbCTBA, €CIM HA TEPPUTOPUU ITO-
IO 1TaTra OCYIIECTBIISIETCS MOBEICHUE WU MPUYMHEH Pe3YJib-
TaT, SBJISIONIMECS JIEMEHTOM TaKoro rocsaraTeabeTna (1. 1(a) cr.
1.03).!147B yronoBHBIX KOIEKCAX HEKOTOPBIX MITATOB OOIIIee IMo-
JoxeHue cpopMyarpoBaHO OoJiee MUPOKO: «JIUI0 MOKeT OBbITh
OCYKJIEHO U HaKa3aHO MO 3aKOHY JJAHHOT'O IITaTa, €CJIM OHO CO-
BepIIIaeT NoCAraTeIbCTBO MOTHOCTHIO WIIM YACTUYHO B IIpeiesax
JAHHOTO 11Tara (cM., Hanpumep, 1. 1 cr. 609.025 YK Munneco-
Th1). CoracHO TakoMy craryTty mrar KamgopHusa MOxXeT ocy-
IIECTBJIATH IOPUCTUKITUIO B OTHOIIEHUH TSKKOTO yOMICTBA (KO-

ke COBEPIIEHHsI «BHOTO JEHCTBUsI» He TPeOYeTCsl, TO MECTOM COBEpLIEHHsI CrOBOpa
OyaeT cuuTaThCs IITarT, rae ObUIo JOCTHTHYTO cornameHue. OpHako BepxoBHSIN cyn
mTata BalfoMUHT yCTaHOBHIT, UTO TIOCKOJIBKY TIPEATIONaraeMbIi «3(peKT T0IKeH ObLT
UMETh MECTO B 9TOM ILTATE», COBOP MOAMNAAAET M0 €ro Iopucaukimio (Marguer V.
State, 12 P.3d 711 (Wyo. 2000)).

146 State V. Davis, 203 N.C. 13, 164 S.E. 737 (1932); LaFave W., Scott A. Op. cit.
P. 132.

147 Cwm., nvanpumep, ct. 102 (a (1)) YK IlencunbBanuu wmm cr. 1.04 (a (1)) YK
Texaca.



TOpPOE TaM MOXET KapaTbCsli CMEPTHOM Ka3zHbio — cT. 190 VK),
eci oOBHHsIEMBI, Haxoasick B Kanudopuum, mockinaer otpas-
JIeHHbIE KOH(ETHI MOTepreBIleMy, HaxoasieMycs B mrare Jle-
JIaB3p, I7ie OH UX chemaeT u ymupaert.'*® [IpaBia, HeKOTOpbIe Cy-
JIbl HECKOJIBKO OI'PaHUYMBAIOT MTOHSTUE «9aCTUYHO».

Yro ke KacaeTcss cCoy4acTrsi U HEOKOHUYEHHBIX IOCATATENbCTB,
TO CJIEAYeT OTMETUTh, YTO B YIOJIOBHBIE KOJIEKCHI Psijia IITATOB
Takske noj Bivsinuem [pumepnoro YK BKITIOUEHBI MOJIOKEHUS,
CXOHbIE WJI UACHTUYHBIE C PEAYCMOTPEHHBIMU B HeM (11. 1 (b,
¢, d) cr. 1.03). Tak, B YK KeHTykku cka3aHoO, YTO JTMIIO MOXKET
OBITb OCYXJIEHO MO 3aKOHY JAHHOTO IITaTa 3a MOCATaTeIbCTBO,
BBIITOJIHEHHOE €r0 COOCTBEHHBIM MOBEJCHUEM WJIM TIOBEICHUEM
JPYToro JIMiia, 32 KOTOPOE OHO HECET I0PUIUYECKYI0 OTBETCTBEH-
HOCTb, ecii: 1) moBeeHue, UMEI0IIEee MECTO 3a MTPEIeIaMu 3TO-
IO IIITaTa, SABJISIETCS JOCTATOYHBIM, YTOOBI COCTABUTD IMOKYITIEHNE
Ha COBEpIIIeHUE MocAraTeIbCTBA B 9TOM IITaTe; 2) MOBEACHUE,
MMeIoIlee MeCTo 3a MpeesiaMy TOro ITara, SBJISIETCS J10CTa-
TOYHBIM, YTOOBI COCTaBUTh CTOBOP O COBEPIIIEHUH TMOCATATE b~
CTBA B 3TOM IIITaTe, U SIBHOE AEWCTBUE, COBEPIIEHHOE B «ITPOJIBU-
’KeHHe» TaKoro Cropopa, MMeeT MecTo B 9TOM IuTare, U 3) mo-
BeJICHHUE, NMeloIllee MECTO Ha TEPPUTOPUH ITOTO IIITaTa, COCTAB-
JIIeT COy4YacTue, MOKYIIEHUE, MOACTPEKATEIbCTBO WM CTOBOP
B Ipejieiax JAPYrov IOPUCIUKIINY, SBJISIONIEECs TaKke Mocsra-
TEeJLCTBOM I10 3aKOHY 3Toro mTara (1. 1 (b, ¢, d) cr. 500.060).14°

148 people V. Botkin, 132 Cal. 231, 64 P. 286 (1901).
149 Cm. Takxe: . a (2, 3,4) cr. 102 YK IlencunbBanny, 1. a (2, 3, 4) cr. 1.04 YK



[lo-BuauMoMy, 13 BCEX BBIIIEU3IOKEHHBIX TOAITYHKTOB Tpe-
TUU HYKJAETCS B MOSICHEHNH. B kOMMeHTapyy K HEMy TOBOPHT-
Csl, 4YTO OH MPEAYCMATPUBAET BO3MOKHOCTh YTOJIOBHOI'O IpeCIie-
JoBaHMS B 1TaTe KeHTyKKU JInI, OCYIECTBISIONIUX TOBEACHNE
B 9TOM HLITAaTe, HO KOTOPOE UMEET LIEJIbI0 HApyIlIEHUE 3aKOHA APY-
roro mrara. [ Tpusogurcs takou npumep. Jluio, nmeroiiee Hame-
peHue CoAeNCTBOBATh MPOBEIEHUI0 HE3aKOHHOTO abopTa B ApY-
r'OM IIITaTe, MPeAOCTABIISIET COOTBETCTBYIOIIMIA HHCTPYMEHT 151
MIPOBE/ICHHsI OTlepallii, KoTopas TaM Oblia craenaHa. Ocyxie-
HUe 3TOro Jimia B KeHTYKKY 1Mo yKa3aHHOMY TOAITYHKTY ObLIO
Obl HaJIekKAIUM, €CJTU TOBEJIeHNe, OCYIIIeCTBIEHHOE B APYroM
IITaTe, COCTABMIIO OBl TPECTYITHBIN a00PT, Oy/Ib OH C/IeJIaH B IITa-
te Kenrykkm. !>

CroJib 3HAYUTENIBHOE PACIIMPEHUE TEPPUTOPUATIBHOU IOPHC-
JVKITUH U, CJIEIOBaTeIbHO, OTXO/ OT TpeOOBaHMI OOIIero rnpasa
OOBACHSIIOTCS «YCUJIMBAIOIIENCS MOOMIBHOCTBIO MIPABOHAPYIIIH-
TeJiel ¥ YaCTOTOM MEXIITATHOTO MPECTYMHOrO MOBEAECHUS». 15!

B HEKOTOPBIX YrOJIOBHBIX KOJEKCAX TOBOPUTCS TOJIBKO O JEU-
CTBUSIX, COBEpIIIAEMbIX 3a MpeleiaMy IITata, Korja OHU MOj-
najawnT nox ero pucaukuuo. Tak, B YK BuckoHcuHa ckasza-
HO, YTO JIMIIO MOJJIEKUT YrOJJOBHOMY IMPECIeJOBAaHUIO U HaKa-
3aHMIO 0 3aKOHY JAHHOIO IITaTa, €CJIM OHO, HAXOHSACh 34 €ro

Texaca nu cr. 140 YK Muuwurana.

150 Criminal law of Kentucky. Title 50. Banks-Baldwin law Publish. Co. Cleveland.
1996—97. P. 776.

5T 1hid,



npezaenamu: 1) momoraer, cnocoOCTBYeT, BCTYIAeT B CTOBOP, CO-
BETYET, MOJICTPEKAET, MPUKA3BIBAET WK ITPOCUT APYTOro COBEP-
IIMTh NPECTYIUICHUE B JIAHHOM LITaTe€ WM 2) COBEPIIAET Jeu-
CTBUE C HAMEPEHUEM, YTOObI OHO BBI3BAJIO B JIAHHOM IITATE I10-
CJIE/ICTBUS1, YKa3aHHBIE B orpeeneHuu npecryrenus (. 1 (b,
c) ct. 939.03).152 Kpome toro, mo YK Buckoncuna (1. d) mon
IOPUCIUKIIMIO 9TOTO IITATa MOANAJAET JIUL0, KOTOPOE, HAXOAACh
3a ero npejaeaaMu, NOXUIAeT (KpajaeT) UMYIIECTBO U 3aTeM JI0-
CTaBJIAET €r0 B JaHHBIN 1Tar. '3

Kak u Ha (penepanbHOM ypOBHE, HEPEAKO OKA3bIBAECTCS BECh-
Ma CJIO)KHBIM YCTAHOBJIEHUE IOPUCIUKIIMU TOTO WM UHOTO IITa-
Ta B Cly4yae COBEpILEeHUs] YOUNCTBA, UMEIOIIEro MeXIITATHbINA
xapakrep. [Ipumepnsiii YK npenyaraer 3ty npoOiemy pemuThb
clieyonmmM oopazom: «B citydasix, Korja coBepIleHHOe Mocs-
raTesIbCTBO SIBJISIETCS] YOUMCTBOM M JIMOO CMEPTh MOTEPIIEBILIETO,
100 MPUYMHUBIIIEE CMEPTh HAPYILIEHUE TEJIECHOU 11eJI0OCTHOCTU
COCTaBJISIET “pe3y/bTaT” B CMbICTIE MyHKTA | “a” 1 ecim Teso you-

152 ITpuMepHO Takue Xke TOJokeHUs (0e3 YIOMUHAHUS «BCTYMaeT B CTOBOP») CO-
nepxarcst B YK mrara Munnecora (1. 2 u 3 cr. 609.025). FOpucoukiums mrara B
OTHOIIIEHUHU CrOBOpa MpeaycMarpusaercs B cT. 609.175, koTopas HocBsIeHa OTBeT-
CTBEHHOCTH 32 3TO MPECTYIUIEHNE, 2 UMEHHO B CJIEAYIOIIMX CIydasx: KOraa JIMIO, Ha-
XOZISICh B 9TOM WITaTe, BCTYIAeT B CTOBOP C JPYTUM, HAXOJISIIMCS 3a €To MpejesiaMu,
WY, Ha0OOPOT, WK KOTJIa JIUIIO, HAXOMSICh 32 Mpe/ieNaMy IAHHOTO IIITaTa, BCTYIaeT
B CTOBOp C JIPYTUM, TaKKe HaXOISIIMMCS 3a MpejesiaMd JaHHOTO IITara, HO sIBHOE
JICUCTBUE B MPOJBUXEHUE CTOBOPA JIIOBIM U3 HUX COBEPILNAETCS B JAHHOM InTare (I1.
1,2 u 3 gactu 3).

153 Cxonnoe monokenue, a Takke Jpyroe, Kacaoireecs Joje, conepxurcs B YK
Oraiio (1. 5u 6 (A) c1. 2901.11).



TOro OOHAPYKEHO Ha TEPPUTOPUU STOTO IITATa, MPEIOMUPYET-
Csl, YTO YKA3aHHBIN Pe3yJIbTaT UMEJI MECTO Ha TEPPUTOPUU ITOTO
mtara» (1. 4 cr. 1.03).

[TpennoxxeHHast pekoMeHAalus 0e3 KaKux-1M00 W3MeHEeHUH
WIM C HEOONBIIMMU YTOUHEHUSIMU WM CPOpMYTUpOBAHHAS
HECKOJIbKO MHaJe ObUla 3aKpervieHa B 3aKOHONATEbCTBE MHO-
TUX, €CJT He OOJIBIIUHCTRA, ITaTOB. OHA TIO3BOJISIET KAKOMY-JTH-
00 IITaTy OCYIIECTBATh YrOJOBHOE TpecieoBaHue 3a YOWii-
CTBO B [IBYX clyyasix: 1) Korjia cMepTh HOTEpPIEBILEr0 HACTYIUIIA
B MIpeJeJIax 3TOro IITaTa, ¥ 2) KOorja CMEPTh HACTYIUJIA B IPYTOM
miraTe, HO, IOMYCTUM, yAap, IPUYUHUBIIUANA CMEPTh, ObLT HaHe-
CEH B 9TOM IITaTe.

Jpyrue OCHOBaHHSA OCYIIECTBJEHHSI NMPOCTPAHCTBEH-
HOI1 IopucauKIun mraramu. [lono6HO ToMy Kak dheeparus
OCYIIECTBJISIET CBOIO IOPUCIUKIIMIO HA OCHOBE HAIMOHAIBHOIO
MPUHIIUIA, IITaThl 3TO JIEJAI0T HA OCHOBE MPUHIIMIA I'PakaaH-
CTBa, HO, KOHEYHO, B 00JIee OrpaHMUYeHHBIX Mpe/iesiax. Takoi BbI-
BOJI BBITEKAET U3 PSAA PEHICHUI CYJJOB BHICIIIMX UHCTAHIIMM CTPa-
HbI U OTIENbHBIX TATOB. [locnenuumu eme B XIX B. mpumeHe-
HUE 3TOTr0 MPUHIMIA OBUIO MPU3HAHO MPABOMEPHBIM B OTHOIIIE-
HUY TIOCATATENIbCTB, COBEPILIEHHBIX IPakJaHAMKU TOTO WUJIM MHO-
IO IITara B IPyroM ILITaTe WK Jaxe 3a rpanuuen. Tak, B 1863 r.
BepxoBHbiil cyn BuckoHcuHa, paccMaTpuBasi BOIPOC O KOHCTU-
TYUMOHHOCTH CTaTyTa, MPeAyCMaTPUBAIOIIEr0 OTBETCTBEHHOCTh
3a YKJIOHEHHUE OT Y4acTusl B BBIOOPaX, BHIHEC TOBOJIBHO IIIUPOKOE
o cBoeMy xapakTepy ratio decidendi: «I[IpaBa mraTa B oTHOIIIE-



HUM CBOUX I'paxJaH 0a3upyloTcs Ha elne O6ojiee MPOYHOM OCHO-
BaHWU, U OH MOXKET. .. IPUHUMATh (U, COOTBETCTBEHHO, TIPUME-
HATh. — M. K.) 3aKOHBI, KOTOpPBIE SIBJISIOTCS 00sI3aTeIbHBIMU JIJIST
HUX Be3JIe U 32 HapyllleHHe KOTOPbIX OHU MOTYT ObITh HAKa3aHbI,
e Obl IITaT HU HaIlle] MX B IIpeesiax CBoed IOPUCANKIIIN», 154

B npaneHenmem, yxe B XX B., BepxoBHBIM cyn CTpaHbl
pacnpoCTpaHWI JEUCTBUE TPUHITUIA I'PaKJAHCTBA HA BOTHYIO
MOBEPXHOCTh 32 MpejieiaMi TEPPUTOPHAJIbHBIX BOJ InTata. B
1941 r., paccmaTpuBasi JIeJio TIO Kajlo0e O HEerpaBOMEPHOCTH
pUMeHEeHUs cTatyTa mmrara dropuia, mo KOTOpoMy Mpu3HaBa-
JIOCh YTOJIOBHO HaKa3yeMbIM HCIOJIb30BaHUE CHAPSIKCHUS IS
MIO/IBOJTHOTO TJIABaHUS C 11EJIbI0 KOMMEPUYECKOM JIOBJIU TYOKH 32
npezienamMu ee nmodepexbs, oH ykazanr: diaopuaa MOKET mpume-
HAThH TOT CTATYT B OTHOIICHUM T'paxaaHuHa Propuisl, coBep-
IIMBIIETO JesTHUE 3a Mpejie/laMi CBOUX TEPPUTOPHUATIBHBIX T'pa-
HMII, TaK KaK, BO-TIEPBBIX, IITAT UMEET 3aKOHHbIE WHTEPECH B
peryarMpoBaHuM NOObIUM T'YOKH, U, BO-BTOPBIX, KOHrpecc HuKak
«HE TIPOSIBUJI ceOsi» B PEryJMPOBAHHUM JIOBJHM I'yOKH B OTKPBI-
TOM Mope. !> DTo MoCTaHOBJIEHHUE CTAJIO BaXHBIM MPELeICHTOM,
MIOCKOJIbKY Ha HEro B JaJIbHEHIIIEM CChUIAIMCH CY/bl IITATOB, B
yactHocTH Kamdopauu, ipu paccMOTpeHMH MTOJOOHBIX e 10,

154 State ex. rel. Chandler V. Main, 16 Wis. 398 (1863).

155 Skiriotes V. Florida, 313 U.S. 69, 61 S. Ct. 924, 85 L. Ed. 1193 (1941).

156 BepxoBueii cyn Kamigopauu, onupascs Ha 310 peliieHue, ycraHoBm, uto Ka-
JMOPHUS UMEET MPaBO OCYHIECTBJIATh IOPUCAUKIIMIO B OTHOILIEHUH HApyILIeHUs 3a-

KOHOJIATeJIbCTBA O PHIOOTOBCTBE CBOMMM TpakJaHAMH 3a TpelesaMy TPeXMIJTbHOH
30HBI OT MoOepexbs (People V. Weeren, 26 Cal. 3d 654, 163 Cal. Rptz. 255, 607 P.



Boree ClI0XHBIMUA OKa3bIBAIOTCS BOIPOCH NMTPHUMEHEHUsST TaK
Ha3bIBAEMOTO «3alIUTUTEIFHOTO» TIPUHIIUTIA, JIEHCTBUE KOTOPO-
ro Ha eiepaIbHOM YpPOBHE ObUIO TOKa3aHO BhIIIe. Jlomyctum,
€CJIY Tpak JaHUH MUHHECOTHI Ha TEPPUTOPUH CBOETO IIITaTa MOJI-
JeJIbIBaeT cepTrUKAT Ha ITPaBo BiiajieHus 3emitel B Texace nm
rpaxganH OperoHa Ha TEPPUTOPUU CBOETO IITATa COBEPIIAET
yOMICTBO Kau(OpHUIIA, TO MOXKET JIM B STUX CIydasx ObITh
MpUMEHEH COOTBETCTBEHHO 3aKkoH mtara Texac umm Kamiudop-
HUH, IMesl B BUJLY, YTO HU CAMO JIeSTHUE, HU Pe3yJIbTaT He UMeNn
MeCTa Ha TepPUTOPUM ITUX ITaToB? bBosee win MeHee eIuHO-
00pa3HOro pelleHus JaHHOW NMpoOIeMbl MPaKTUKa He BbIpado-
tasa. Cyn mitara Texac mpu3Ha, 94To B yKa3aHHOM ClTydae uMe-
€T MPaBO OCYIIECTBIIATH opucaukimio Texac,'>” cympl ke apy-
TUX IITaTOB, HAOOOPOT, CYMTAIIU, YTO TIOMOOHBIE JIeIa UM HeTIoI-
cynnbl. Tak, Harpumep, BepxoBHBIH ¢y mtata MepuisHI, pac-
cMaTpHBasi JIeJIo 00 YKPhIBATEIbCTBE 3a MpeAeaMu 3TOrO ITa-
Ta UMYIIECTBA, paHee MOXUIIEHHOTO TaM JPYTUM, TIOCTaHOBUIL
HAJIMYMS HAPYIIEHHOTO 9TUM MPECTYIUIEHUEM «CYIIECTBEHHOTO
UHTEpeca» IITaTa JJis1 YCTAHOBJICHUSI €r0 IOPUCIUKIIMN HeJI0CTa-
TOYHO, TaK KaK PYKOBOJAIIUH IO JAHHOMY BOIIPOCY CTaTyT pa3-
pelaeT Takou MOAXOJI TOJIBKO TOT/Ia, KOT/Ia UMEETCsl pa3HoIiacue
(coMHEeHVe) OTHOCHTEIILHO MeCTa COBEpINICHHSI ISCTBUI 0OBU-
HsIEMBIM, KOTOPOTO B JIAHHOM cCJTydae HeT. '8

2d 1279 (1980)).
157 Hanks V. State, 13 Tex. App. 289 (1882).
158 State V. Collin, 687 A. 2d 962 (Me. 1997). Ccbinasicb Ha CBOJ, KOJUIM3UOHHO-



[Tpumepnsiil YK npennaraer cieayonmil BApUaHT pelieHust
IPOOJIEMBI: JIUIIO MOXET OBITh OCYKIEHO IO 3aKOHY IITara, ec-
JI1 TIOBE/IEHUE, OCYIIECTBIIEHHOE 32 €ro mpejeiaMu, «MMeeT pa-
3yMHOE OTHOILIEHHE K 3aKOHHOMY MHTEpECy 3TOro IITara, u Ae-
sITeJIb 3HAeT WJIM JOJIKEH 3HaTh, YTO €ro MOBEAEHUE MOXET 3a-
TPOHYTh Takoi uaTepec» (M. 1 (f) cr. 1.03). Dta pekomeHgarus
OblIa BOCIPUHSATA 3aKOHOJATEICTBOM HEKOTOPBIX INTATOB, Ha-
npumep [lencunbBanuu (11. a (6) ct. 1.02 YK).

Jlns1 peiieHus 3aTPOHYTOM MPOOIEMbl MHOT/IA CYJIbl OMUpPa-
I0TCS HA YIIOMSIHYTYIO BBIIIE «JOKTPUHY 3 dekTa». BepxoBHbIN
cyn CHIA BriepBble TpU3HAI €€ IMEHHO MTPUMEHHUTENBHO K I1Ta-
TaMm enle B Hauasie XX B. PaccmarpuBas A€o, CBSI3aHHOE C 9KC-
TpaguIyerd OOBUHIEMOro U3 OJIHOTO INTaTa B Jpyrou, > oH mo-
CTaHOBWJI: «/leicTBUSA, COBEPIIEHHBIE 3a MpeIeIaMy KaKOW-JIH-
00 IOpUCIUKIIMM, HO HAIpaBJieHHbIE HA JOCTUKEHUE BPEIHO-
ro a¢pekra (pe3ysbrara) U BbI3BIBAIOLIME €O B Ipelesiax ee,
OTPaB/BIBAIOT INTAT B HAKA3aHUM MPUYMHBI Bpe/ia, KaK ecliu Obl

ro npasa (Restatement of conflict of Laws, 1934), JladeiiB nuimer: HOCKOJIBbKY, «KaK
nipezactasnsiercsi», Cpop (§ 425-428) nns ycTaHOBJIEHUS IOPUCIUKIMM 110 CTATyTy
TpebyeT, YTOOBI KAKOW-TO «Pe3yJIbTaT» NeHCTBHsI, COBEPIIIEHHOIO 3a Mpe/eaMH IITa-
Ta, UMEJI MECTO B 9TOM ILTaTe, B IPUBEAECHHOM CJIyyae OH, «KaK MPEACTaBISETCS», B
cMebiciie TpedoBanuii CBoIa He MIMeJT MecTa B JaHHOM IuTate. [lo3uius sToro aBTopa
MO paccMaTprBacMOMY BOIIPOCY HE COBCEM TOCTIEIOBATeNbHA, TaK KaK BBIIIE OH ITH-
mret: «IIItar, Takke Kak U rocy1apcTBO, UMeeT MPABO 3alIMINATh CBOU. .. UHTEPECH B
00J1aCTH BAJTIOTHI, TIeYaTel U MyOIMYHBIX JOKYMEHTOB OT X MOMJIEJIKU HErpaxaaHaMu
B Apyrux mrarax» (LaFave W. Op. cit. P. 221), NOCKOJIBKY «pe3yJibTaT» MOXET U He
HMETh MECTa B 9TOM IIITate.

159 OOBUHSIEMBIl, COBEPIMBIINN BCe MOIIEHHHUYECKUe AecTBUs B mtare Vmmm-
HOIIC, HACTAWBaJI Ha TOM, YTOOBI €T0O He MepeaBaii BIACTAM ITaTa MuuuraH.



oH (oOBuHsiemblil. — M. K.) mpucyTcTBOBal NpU HACTYIUIEHUM
pe3yJabTara, py YCIOBHUH, YTO IITAT Mpeycnes Obl B 3aronyde-
HUHU €r0 I10]1 CBOIO BJIACTH». !0

Hcrnonb3oBaHue JOKTpUHBI 3(heKTa B Orpeie/IeHHbIX CTy4a-
SIX TIO3BOJISUIO OTCTAUBATh MPABO COOTBETCTBYIOIIETO MITATA OCY-
HIECTBJISATh MPABOCYAME B OTHOIIEHUM MPECTYIUIEHUH, COBEP-
IIEHHBIX 32 TpeJeaMu ero rpaHuil, Hanpumep Propumsl, rae
OHU ObUTY MTPU3HAHBI TIOATNAIAOIIMMHU TOJ1 IEHCTBUE MPOBO3IJIa-
IIIEHHOM €10 «CITeIUaIbHOM MOPCKOM I0PUCAUKIINN». ¢! OnHako,
MO-BUJMMOMY, IITAT HE UMEET IpaBa 3alUINATh CBOETO I'Pax-
JAHWHA OT MOCATaTeJIbCTBA HA HETO CO CTOPOHBI HEerpaxJIaHMHA
B JIDYTOM IIITaTe, B pe3yjbTare KOTOPOro eMy TaM MPUYMHSIET-
cs1 Bpen.'%? CrieioBatesibHO, B IPUBEICHHOM BBIIIIE CITydae yOuii-
crBa KanudopHunua B mrare OperoH ero rpaxaaHuHOM KaJln-
(bopHUIACKMIT 3aKOH PUMEHEH ObITh HE MOXET.

B) /IeiicTBHe YrOJI0BHOTO 3aKOHA HA MH/IEMCKHUX TePpPH-
TOPHUSAX

[Tpexne yem paccmarpuBaTh 3Ty, TAKKE HEMPOCTYIO, a BO3-
MOXHO, 0oJIee CIOKHYI0, TPoOIeMy, HEOOXOIUMO BBISICHUTD J1Ba
Borpoca. Bo-niepBbix, 4TO clielyeT MOHMMATh TOJ1 CIOBOCOYETA-

160 Strassheim V. Daily, 221 U.S. 280, 31 S. Ct. 558, 55 L.Ed. 735 (1911).

161 o
6 BCpXOBHbII/I cya (I)J'IOPI/IZ[LI nocranoBusi: «IlIrar moxer OCYIIECTBJIATL CBOIO

IOPUC/IMKIIMIO B OTHOIIIEHUH MTPECTYITHBIX JISUCTBUMN, COBEPIIIEHHBIX 32 Mpe/eiaMH ero
TepPUTOPUATIBHBIX TPAHUII, €CJM TaKWe NEWCTBHS MMEIOT 3HAYMTENbHBIN 3(PEKT B
stom mitare» (State V. Stepansky, 761 So. 2d 1027 (Fla. 2000)).

162 1 aFave W., Scott A. Op. cit. P. 136.



HUeM «uHJelckas tepputopusi» (Indian country)? B coorBet-
crBuH co cT. 1151 depepansroro YK ato: 1) Bea 3emuts B ipe-
Jeax Kakou-mO0 MHAEWCKON pe3epBalliy, HaXOASIIEHCs TOj
opucavkimen npapurtenbctBa CIIA, 6e30THOCUTENBHO K U3/a-
HUIO KaKOro-JImO0 MmyOJIMYHO-TIPABOBOrO aKTa, BKJIIOYAS MPABO
NPOXO0ZIa Yepe3 pe3epBaluio; 2) BCe 3aBUCHMblE MHICHCKHE 00-
nmHbl B rpanunax CHIA, Haxogsiuecs: B npejaesax NnepBOHa-
YaJIbHBIX WA IPUOOPETEHHBIX BIOCIEICTBUU TEPPUTOPUIA, Oe3-
OTHOCHUTEJIbHO K TOMY, HAXOASITCSl OHU B Ipeesiax KaKoro-To ofl-
HOTO IIITaTa WIX HET, U 3) BCE MPEAOCTABJIEHHBIE UHACUIIAM 3€-
MeJIbHBIE YYaCTKH, MpaBa HAa KOTOpbIe He ObUTM aHHYJIUPOBAHBI,
BKJIIOYAsl MPaBO MPOXo/a yepe3 Hux 163,

Bo-BTOpBIX, MOCKOJIbKY YCTAHOBJIEHHE TOW WJIM WUHOW IOpUC-
JVIKITUHA TIPY OTIPEJIENICHHBIX OOCTOSITEILCTBAX 3aBUCHUT OT TO-
TO, SIBJISICTCS JIM OOBUHSAEMBIN U (WJI) TIOTePIEBIINIA MHACHTIEM,
HEOOXOMMO BBISICHUTh, KTO TAKOBBIM CUMTAETCS B IPABOBOM OT-
HorreHnn? OTBET Ha ITOT BOMPOC B 00I1IeM TuiaHe Jai Bepxos-
HBII cyj elnie B niepBoit mojioBuHe XIX B.!% D10, BO-1IepBHIX, JIU-

163 TMockonbKy 3Ta AehUHUIMSI JaeT JIMIIb CaMOe O0IIee MPEACTABICHHUE O TOM, YTO
TaKoe «MHJIEHCKask TEpPUTOPHs», OHA HEOAHOKPATHO YTOUHSIIACH (DeiepalIbHBIMU CY-
namu. Tak, BepXxoBHBIH cyl, [aBasi onpeeieHne «3aBUCUMON WHIIEHCKOW OOIIUHED»,
OTMETHJI, YTO ITO MIOHITUE O3HAYAET, YTO 3eMJIsL: a) ObLIA MpeIHA3HAUCHA IS TIOJTb-
30BaHUS MHASHIIAMU U ©) HAXOOUTCS TOJ HAI30pOM (pelepabHOrO MpaBUTETbLCTBA
(Alaska V. Native Village..., 522 U.S. 520, 118 S.Ct. 948, 140 L.Ed. 2d 30 (1998)).
IongpobHee o OPUCOUKIMY HA MHIEHCKUX Tepputopusax cM.: Canby W. American

Indian law. 3'% ed. 1998.
164 United States V. Rogers, 45 U.S. (4 How.) 567, 11 L. Ed. 1105 (1846).



110, KOTOPOE MMEET 3HAYMTEIbHYIO YacTh WHAEWCKON KPOBU U,
BO-BTOPBIX, KOTOPOE MPU3HAHO UHJEHIIEM (heiepaibHbIMU BJla-
CTSIMM WJIM COOTBETCTBYIOIIUM IJIEeMeHeM ',

Ha uHaelcKkux TeppuTOpHsIX MOKET, IPU COOTBETCTBYIOLIMX
0OCTOSITENILCTBAX, OCYIIECTBIIATHCS IOPUCTUKITNS (peaepaibHasd,
OTpeJIeJICHHOTO MHAEWUCKOTOo TUIeMeH! Wiy mTata. OIHaKo 00b-
€M U COOTHOIIIEHUE KOMIICTEHIINY 3THX CYOBEKTOB ITpaBa B BO-
pocax MPUMEHEHH sl YTOJIOBHOTO 3aKOHA HEOJJIHAKOBBI.

denepanbHas wpucaukiusa. Eciv roBoputs B 001ieM, To
BEPOSITHO, TO caMasl 3HaUMTeIbHas opucaukims. [loxg ee ei-
CTBUE MOANAJAIOT TPU IPYIIIBI YTOJIOBHO HAKA3yeMbIX JestHUiA: 1)
(enepanbHbIe MOCATATENBLCTBA OOIIEHAITMOHAILHOTO 3HAYCHUS;
2) mocsraTe;bCTBa, MpeayCMOTpeHHbIe 3aKOHOM 00 OOIIUX Tpe-
CTYIUICHUSIX, U 3) MOCATaTeNbCTBA, TPELYCMOTPEHHbIE 3aKOHOM
00 OCHOBHBIX MPECTYIUIEHUsX. 60

K nepBoii rpyrre, 1o ooieMy npaBuily, OTHOCSITCS TIPECTYTI-
JIeHWsI, U3 3aKOHOJATEJIbHBIX OIMUCAHUI KOTOPBIX SICHO, UTO OT-
BETCTBEHHOCTh 32 HUX HECYT BCe JIMIIA, BKJTIOYast YWICHOB UH/ICH-
CKUX IUIeMeH %7, eciii, KOHEUHO, KAaKUM-JIUOO TIOTOBOPOM He Cie-
JIAHO CHENUAIBHOTO MCKJIIOYEeHUsI U3 JIEUCTBUSI COOTBETCTBYIO-

1 o

% Mo TIePBOMY KPUTEPUI0 MOXHO CKa3aTbh, UTO WHICHIIEM CY/BI TPU3HAIOT JIUIIO,
umMelolee oKoJo 25 % WHAEHCKOW KPOBH.

166 TTomumo yKa3aHHBIX 3aKOHOB €CTh ellle Macca JIPYyIUX CTaTyTOB, KOTOphIE pac-

MPOCTPaHsIIOT (heaepaIbHYIO YTOJOBHYIO IOPUCAVKIIMIO Ha OTAEIbHBIE pe3epBaLly WA
ux vactu (cm.: Canby W. Op. cit. Chs. 7, 8. P. 159).

167 United States V. Funmaker 10 F. 3d 1327 (7" Cir. 1993).



IIero CTaTyTa B OTHOIIEHUM uHaeuneB. Ha mpakTuke oHu moj-
BEPrajiuch yrojJOBHOMY IPECIEJOBAHMIO 32 MPECTYIJICHUS, CBSI-
3aHHbIE C HAPKOTUKAMU, HE3aKOHHOE BJIAJICHUE OTHECTPEIbHBIM
Opy’kueMm, HamajieHue Ha eaepanbHbIX JOKHOCTHBIX JIMI] U
HEKOTOpBIE IPYTUe MOCATaTeNILCTBA.

Ko BTOpoO# rpymnne oTHOCATCA JEesHUS, KOTOPbIE MOANAIAI0T
noj1 AerictBue 3akoHa 00 oOmux mnpecryruieHusx 1817 r. (cr.
1152 ®denepanbHoro YK), rae ckazano: «3a UCKIIOYEHUEM Tpsi-
MO TMPeIyCMOTPEHHOTO 3aKOHOM, ob1me 3akoHbl CIIIA o Haka-
3aHUM 32 TOCATATENILCTBA, COBEPIIIEHHBIE TIIe-TH00 B Mpejiesiax
ucknourtenbHon opucaukimu CIIIA, 3a uckmoyenrem Okpyra
KonmymMOus1, pactipocTpaHsIoTCs Ha MHJIEHCKUE TEPPUTOPUL».

YromsiHyThIe (hefiepalibHble 3aKOHBI MOTYT OBITh JBYX BHIOB.
Bo-niepBBIX, 3TO 3aKOHBI, KaK, HAIIPUMEp, CTaTyT 00 OTBETCTBEH-
HOCTH 32 TsiKKoe yourcto (cT. 1111 depepansHoro YK), koto-
pbie KoHrpecc Bpemsi OT BpeMeHu NPUHUMAET U IECTBUE KOTO-
PBIX OTPAaHMYUBAETCSI «CHEIMAILHOM MOPCKOM M TEPPUTOPHAITb-
Hou opucaukimerd CHIA». Bo-BTOpBIX, 3TO B OCHOBHOM U IO
CYILIECTBY 3aKOHbI (MPaBO) IITATOB, TA€ HAXOASATCS UHIEHCKUE
pe3epBaly, KOTOpble B CUJTy OTCYTCTBHSI HEOOXOAMMBIX (hefe-
PAJIbHBIX CTaTyTOB MPUMEHSIOTCS 10 aHAJIOTMKA Ha OCHOBAHUU
3akoHa 00 acCCMMUJIMPOBAaHHBIX mpecTyruieHusx (cr. 13 dene-
panmbHOro YK), 1m 0100HO TOMy Kak OHU MPUMEHSIIOTCS B yIIO-
MSIHYTBIX BbIllIEe aHKJIaBax (¢oprax, apceHanax, HallMOHAIbHbBIX
rapkax M Jpyrux oobekTax). '

1
o8 COOTBCTCTByIOLHI/IC HOPMBI YTOJIOBHOI'O 3aKOHOAATEJILCTBA IITATOB B PE3YyIbTaTe



3nech cienyer OTMETUTh, UYTO €ciid BHavasie 3akoH 1817 T.
MIPUMEHSLICS IJIS YTOJIOBHOT'O MPECIIEAOBAHUS 32 BCE «HEUH/IEH-
CKHUe» MPECTYIJICHUsI, COBEPIIIEHHbIE HA MHJIEUCKUX TEPPUTOPU-
sIX, TO B JIaJIbHEWIIIEM, B Pe3y/ibTaTe €ro TOJIKOBaHWM (yTOYHe-
HUi) BEpXOBHBIM CYJIOM, OH CTaJl IPUMEHSATHCS B OTHOILIEHUU
HEWHJIEHIIEeB, KOI/1a OHU COBEPIIIAIOT MPECTYIICHUS] IPOTUB UH-
JeWIIeB UM UX UHTEpecoB. ¢

Yto xe KacaeTcsl IeMCTBUS STOro 3aKOHA B OTHOIIIEHUY WH-
JIeW1IEB, TO OH MPEAyCMATPUBAET TPU CIyvasi ero NPUMEHEHUS:
1) eciim mocAraTenbCTBO COBEPIIEHO MHACULIEM MPOTUB JIMYHO-
CTU WIX UMYIIECTBA JIPYroro MHAEHIA; 2) ecii UHJIEEN, COBEep-
IMIMBIIKA TI000€ TOCSraTeIbCTBO Ha MHICUCKON TEPPUTOPHH,
OBbLT OIBEPTHYT HAKA3aHUIO TIO MPaBY CBOETO TUIEMEHH, U 3) ec-
JI IOTOBOPOM C COOTBETCTBYIOIIMM UHAECWCKUM TUIEMEHEM OTr0O-
BapUBAETCs, UYTO MCKJIIOUUTENIbHASI IOPUCAMKIIMS B OTHOIIIEHUN
MOCSTaTeNIbCTBA, COBEPIIEHHOIO WHJIEHUIIEM MPOTUB JMYHOCTH
WJIM UMYILECTBA IPYTOro MHAEWIA, TPEAOCTABIISETCS WM MOKET
OBITh MPEIOCTaBIeHA TAKOMY WHJICHICKOMY TIJIEMEHH.

K Tpetbeil rpyrmrme OTHOCATCS HYKelepeurclieHHbIe Tocsra-
TEJICTBA, MOSIBJIEHUE KOTOPBIX CBSI3AHO C MEPBBIM U3 TPEX BbI-
IIIeHa3BaHHBIX MCKJIIoueHui. [IpumenuB ero, BepxoBHbIi cyn B
1883 r. mocraHoBUII: (pefepasIbHBIE CyAbl HE MOTYT OCYILIECTB-

HX IIPUMEHEHU S, TEM Oornee MHOT'OKPAaTHOI'O, CTAHOBATCA KaK OBl YaCTbIO cbeuepanb-
HOI'0 YroJIOBHOI'O 3aKOHOAATEJIbCTBA.

169 BepxoBHbI#i cyJ yKa3all, YTO IOPUCIUKIMIO B OTHOILIEHUH [TPECTYIIEHUI, COBEp-
IAEMBIX HEMHIEUIAMU IIPOTUB HEUHEHLIEB, OCYIIECTBIISIOT BiacTy mratoB (Drapez
V. United States, 164 U.S. 240, 17 S.Ct. 107, 41 L. Ed. 419 (1896)).



JIATh IOPUCTUKIIMIO B OTHOIIEHWM YOWICTBA OJHOTO WHJEHIA
JpYTHM, COBEPIIEHHOTO Ha WHAEUCKOUN Tepputopud.!’Ito pe-
IIIEHME BBI3BAJIO HETATUBHYIO PeakIvio co cTopoHbl KoHrpecca
U ObICTpOe PUHATHE UM 3aKOHA 00 OCHOBHBIX MPECTYIUIEHUSIX
(ct. 1153 denepansHOro YK).

B srom 3akone (m. “a” cr. 1153) roBopurcs: «Jlodoii uH-
Jieell, KOTOPbIi COBepIIIaeT MPOTUB JTMYHOCTH WJIM UMYIIECTBA
JPYyroro MHAEWIa Wiv Jpyroro Jmia Jodoe U3 CIeayoluX npe-
CTYIUICHUH, a UMEHHO — TSDKKOE YOHMICTBO, TPOCTOE YOUICTBO,
TIOXUIIIEHUE YeJIOBeKa, M3yBeUnBaHUe, KaKylo-Tu00 (heIOHUI0,
npenycMoTpennyio ri1. 109A,!7! uniiect, HanageHre ¢ HaMepe-
HUEM COBEPIIUTH TSKKOE YOMICTBO, HalaJleHUe ¢ OTHECTPEIb-
HBIM OpY)KHEM, HarajieHhe, B pe3y/ibTaTe KOTOPOro MprUYuHEeH
TSKKUU TeJIeCHBIN Bpes (Kak ornpeeneHo B cT. 1365 denepab-
Horo YK), HanafieHre Ha MUHAUBUAYYMA, He gocTuriiero 16-et-
HEro BO3pacTa, Mojxor, 0epriaspu, > orpadbnenue u ooy ¢e-
JIOHUIO, TTpeIycMOTpeHHyIo cT. 661 ®PenepanbHoro YK, B peze-
JlaX MHJIEUCKOW TEPPUTOPUH, — MTOATNAAAET MOJ1 IEUCTBUE TOTO ke
3aKOHA W MOJJIeKUT TOMY K€ HaKa3aHWIo, UYTO U BCE JIPyTue Jin-
112, COBEpIIAIOIIKE JTI000E U3 BhIIIIENEPEUNCTICHHBIX PECTYILIe-
HUIA, B TIpe/ieNiaX UCKJIIOUUTETbHON I0pUucIuKIny CoeTuHeHHBIX

170 Ex parte Crow Dog, 109 U.S. 556, 3 S.Ct. 396, 27 L. Ed. 1030 (1883).

1 B ,ElaHHOﬁ TJ1aBe mpeaycMaTpuBacTCA OTBETCTBEHHOCTD 3a ITOJIOBBIE ITOCATATE]Ib-
CTBa.

172 Ecmm KOPOTKO, TO 66pl"]13p1/l — 9TO HE3aKOHHOEC IMMPOHMKHOBCHUE B 1YyKOE€ ITOME-
HICHUE C LECJIbI0 COBEPHICHUS TaM IIPECTYIICHUS.



[ITatoB».
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