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AHHOTaAIUSA

B kHMre OCBeIanTCsl OCHOBHBIE TEOPETHUECKIE U MPAKTUIECKUE
npoO/ieMbl  TPABOBOTO  PETYJUPOBaHUSI  HECOCTOSITEILHOCTH
(6aHkpoTCcTBa). PaccMaTpuBaioTCsl MOHATHE KOHKYPCHOTO TMpaBa W
€ro MecTo B CHCTeMe IpaBa, COCTOSIHME W TEHJSHIIMU DPa3BUTHS
3aKOHOJATENhCTBA O OAHKPOTCTBE, MPUPOIA CYIOMPOU3BOACTBA TIO
JeraM o OaHKPOTCTBE, TIPOLIETYPbl, TPUMEHsIEMbIE K IOJKHUKY B JIeNe
0 GaHkpotcTBe (HabmoeHue, (PMHAHCOBOE O37I0POBJICHHE, BHEIIIHEES
yIpaBlieHWe, KOHKYPCHOE IPOM3BOJCTBO, MHPOBOE COTJIAlIeHHe,
VIIPOIEHHbIE MPOIEeAYPbl OAHKPOTCTBA, PECTPYKTYPHU3AIMA JOJTOB
TpaXJAaHUHA W pealu3alds ero WMYIIeCcTBa), OCOOSHHOCTH
OGaHKPOTCTBA OTIEJIBHBIX KATETOPU TOMKHUKOB (Tpagoo0pasyommx
OpraHu3aluil, CeJbCKOXO3SIUCTBEHHBIX OpraHu3alui, (PUHAHCOBBIX
opraHu3auuil (KpeIuTHBIX OpraHU3aluil, CTPaxXOBbIX OpraHU3alUi,
Mpo(PecCHOHANBHBIX ~ YYACTHUKOB  pHIHKA  IIEHHBIX  OyMmar,



YHOpaBJIAIOMINX KOMIIaHUH MHBECTUIIMOHHBIX (bOHJlOB, MMaeBbIX

VMHBECTULIMOHHBIX ¢poHm10B, KJIMPUHTOBBIX OpraHu3auuii,
HETOCYIAPCTBEHHBIX MIEHCHOHHBIX (pon10B, KPEIUTHBIX
KOOMEpaTuBOB),  CTPAaTETMUECKWX  OpraHu3allfii,  CyOBEKTOB

€CTECTBEHHBIX MOHOIMOJMIA, 3aCTPOWIIMKOB, Tpax[aH, BKJIIOYAsd
VH/IMBUIyaJIbHBIX MTPEATIPUHUMATENEN, KPECThAHCKUX ((pepMepCKuX)
XO3SIICTB), a TaKkKe BOMPOCH OAHKPOTCTBA MO 3aKOHONATENLCTBY
3apyOeKHBIX CTPaH M TPAHCTPAaHUIHOTO OAHKPOTCTBA.

B pab6ote ncnonb30BaHbl MaTepUalibl CyAeOHON MPAKTUKU, YUTEHBI
W3MEHEHUs] 3aKOHOJATENbCTBA O OaHKPOTCTBE MO COCTOSIHUIO Ha |
ceHTsi0pst 2015 1.

KHura nmnpenHasHayeHa A CTYIEHTOB, AaclUPaHTOB U
TMperofiaBaresiell I0pUANYECKUX W SKOHOMHUYECKHMX BY30B, a TaKxke
apOUTPaXKHBIX YHPaBIAOIIMX, Cyded M JIPyrHX CIENUarCTOB,
MpakTUKyOIMX B  cdepe (PUHAHCOBOTO  O3JIOPOBJICHUS U
0OaHKPOTCTBA.
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IHNPEIUCJ/IOBUE

Hacrosiiiee uznanvie siBisieTcsi oOuepeqHbIM U3JaHUEM ! nox-
TOTOBJIEHHBIM C YY€TOM M3MEHEHUH, KoTopble BHeceHbI B Defe-
paibHBIN 3aKOH OT 26 OKTsA0pst 2002 1. Ne 127-93 «O HecocTo-

ATETBHOCTH (6aHI<p0TCTBe)>>2 Ha 1 cents6ps 2015 .

C 2002 r. u3meHeHus1 B 3aKOH O OAHKPOTCTBE BHOCUJIHChH
6onee naTuaecsaTd pas. CToip yactoe OOHOBJIEHUE 3aKOHOMA-
TeJIbCTBA O OAHKPOTCTBE JIOIYCTUMO, €CJTM OHO BBI3BAHO M3MeE-
HEHUSIMU SKOHOMUYECKOI cuTyauuu B crpade. K coxanenuio, ve
BCE U3MEHEeHHs1 3akoHa 0 OAHKPOTCTBE MOT'YT ObITh OObSICHEHBI
OOBEKTUBHBIMU MPUUUHAMU. MHOTHE U3 HUX SIBJISIOTCSI KOHDb-
IOHKTYPHBIMHU, PE3YJIbTATOM JIOOOMPOBAHUSI MHTEPECOB TEX WU
WHBIX KOMMEPUYECKUX U TOCYAAPCTBEHHBIX CTPYKTYP.

K HaunOonee cyiecTBeHHbIM M3MEHEHUsIM U JIOTIOJHEHUSIM
3akoHa 0 0aHKPOTCTBE CO BPEMEHH TOCIIEIHErO U3jaHusl pado-
Tol (2011 r). OTHOCATCS, B YACTHOCTH, CJIEAYIOLINE:

— TIOSIBUINCh HOBBIE TIOJIOKEHUsI O OAHKPOTCTBE KPEIUT-
HBIX KoonepaTuBoB (cT. 189.1-189.6); KpenuTHBIX OpraHu3auun
(ct. 189.7-189.105); 3acrpoitimukos (ct. 201.1-201.15); rpax-
JlaH, He ABJIAIIIMXCA npeanpuHumareasamu (cr. 213.1-213.32,
223.1); cnenuaym3upOBaHHBIX OOIIECTB M UITOTEUHBIX areHTOB
(cr. 230.1-230.5); y4aCTHUKOB KJIMPYHIA U KJIMEHTOB yYaCTHU-
KoB kJimpuHra (ct. 201.16-201.17); HeKoTopbie Apyrue Mojioxe-



HUS1 3aKOHA O OAHKPOTCTBE;

— OOHOBJIEHBI TMOJIOKEHUSI 00 OTBETCTBEHHOCTU JOJIKHHUKA,
KOHTPOJIMPYIOIIUX JIOJDKHUKA JIMIT M UHBIX JIMII B Jiejie O OaHK-
porctBe (cT. 10); 0 mopsiike packpbiTUsl MH(pOpMaIIK, Tpery-
CMOTPEHHOH 3aKOHOM O OaHKpoTCcTBe (CT. 28); O TOABEIOM-
CTBEHHOCTH U TIOJICYAHOCTH JeJ1 0 6aHKpOTCTBe (CT. 33); 0 OaHK-
POTCTBE OTIENBHBIX KAaTEropuil AOKHUKOB — IOPUIUYECKHUX
JIMII, B OCOOGHHOCTH (DMHAHCOBBIX OPraHW3aIvii; MHOTHE APYyTHe
TOJIOKEeHHST 3aKOHa 0 OAHKPOTCTRBE.

B cBs13u ¢ BKJTIOUEHNEM B 3aKOH 0 OaHKPOTCTBE HOPM 00 OCO-
OEHHOCTSIX OAHKPOTCTBA KPEJAUTHBIX OPraHU3alUN yTPATHII CH-
JIy JeMCTBOBaBIIMK A0 3TOro denepayibHblid 3aKOH OT 25 es-
pasist 1999 r. Ne 40-93 «O HecocTosTeTBHOCTH (0aHKPOTCTBE)
KPEAUTHBIX OPraHu3allumi».

Bbutn BHeCeHbl M3MEHEHUs] U JIOTIOJIHEHUS TaKke B Jpyrue
(enepanbhbie 3akoHbI: ['pakmanckuii kopeke P, ApOurpaxk-
HBII niporieccyanbbii kKogeke PP, Koneke PP 06 agmunuctpa-
TUBHBIX [TPABOHAPYIIEHUSIX, YTOJOBHBIN Kosiekc PP, denepaib-
HbII 3aKOH OT 2 oKTsA0pst 2007 1. Ne 229-03 «O0 UCIIOTHUTENb-

HOM HpOI/I3BOJ1CTB€>>3 Y PAI APYTUX 3aKOHOAATENBHBIX aKTOB, Pe-
T'YJIMPYIOIIUX OTHOIIEHUsI OAaHKPOTCTBA.

B unensx opraHuzanuu UCHOJHEHWS] 3aKOHOMATENbCTBA O
OGaHKPOTCTBE ObLIM MPUHSATHI HOBBIE MOA3AKOHHbBIE AKTHI: ITOCTA-
HoBisieHus [IpaButenbcrea PO, HOpMaTUBHBIE aKThl PETYIMPYIO-
1Iero opraHa — MUHUCTEPCTBA SKOHOMUYECKOTO pa3BUTUS PD.

[To mMepe BbIsiBIeHUS TIPOOIeM, CBA3AHHBIX C MMPUMEHEHUEM



JEWCTBYIOIIEro 3akoHa 0 OaHKPOTCTBeE, (hopMHUpOBaach cyaeo-
Hasl MPAKTHUKA IO AeaM O OaHKPOTCTBE.

V3yueHre yka3aHHBIX W3MEHEHUH W JIOTIOJTHEHW 3aKOHa O
OGaHKPOTCTBE, MPAKTUKU €r0 NMPUMEHEHHsI, a TaKKe TeopeThye-
CKUX B3MJISIOB MO MPOOJieMaM MPAaBOBOTO PEryJIMpPOBAaHUsS OT-
HOIIIEHWI OAaHKPOTCTBA JIA€T OCHOBAHMSI IS HOBOTO OCMBICTIE-
HUSI PAaCCMaTPUBAEMbIX B PadOTEe TEOPETUYECKUX U MPAKTUYE-
CKUX Ipo0JieM KOHKYPCHOTO MpaBa U Nepen3/1aHus HACTOSIIIIETO
HAyYHO-TIPAKTUIECKOTO TIOCOOUS.

B HacrosiemM u3gaHuy OCBEIIAIOTCS TAKME BaXKHEUIIINE TEO-
peTHUYECKHe M METOIOJIOTMYEeCKHEe BOMPOCH, KaK OMpejie/icHre
MIPABOBOY MPUPOIbI OTHOIIEHUH, PEryJIupyeMbIX 3aKOHOAATE b~
CTBOM O OaHKPOTCTBE; OIpee/IeHre PUPOIbI U CTPYKTYPHI ca-
MOT'0O 3aKOHO/IATeTIbCTBA O OAHKPOTCTBE; OIpeieieHrue TTPUPOJIbI
CYIOITPOM3BOJICTBA TIO JieJlaM O OaHKPOTCTBE; POJIb M 3HAUCHHE
npolieayp, MPUMEHsIeMbIX K OKHUKY B Jiejie 0 OaHKPOTCTBE;
PSIIT IPYTUX MPaBOBBIX TTPpoOieM. ToNMbKO Ha OCHOBE BBHIBOJIOB IO
yKa3aHHBIM MPOOJIeMaM MOKHO OOBSICHUThH T MHOTOUHMCIICHHbBIE
0COOEHHOCTH, KOTOPhIE XapaKTepU3yIOT MPABOBOE PEryJIMpOBa-
HUE OTHOIIIEHUI OaHKPOTCTBA.

Jlannast pabota MMeeT Kak Hay4dHOe, TaK W CYIIECTBEHHOE
MPAaKTUYECKOe 3HAYeHHE He TOJBKO IS IOPUCTOB, HO W IS
JPYTHX CHElUaMCTOB, IPAKTUKYIOMMX B cepe (PUHAHCOBOTO
03/I0pOBJIEHUsI U OAaHKPOTCTBA: Cy/eH, apOUTPaKHBIX YIPaBIIsi-
IOIIHX, TOCYTAPCTBEHHBIX CITYKAIIHX, IOPUCKOHCYJIBTOB, HOTAPH-
YCOB, aJJBOKATOB, a TaKke CTYJIEHTOB, aCIUPAHTOB, TpernojiaBa-



Tenen IOPUINYICCKUX U SKOHOMUYICCKUX BY30B.
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YK P® - VronosHblil kojieke Poccuiickoit ®eneparumn



Paznean I
OCHOBbI
KOHKYPCHOI'O ITPABA

I'i1aBsa 1.

MNOHATHUE HECOCTOATEJIBHOCTH (BAHKPOT-
CTBA)

§ 1. Kpumepuu u npusznaku necocmosimenavrhocmu (6aHkpom-
cmea).

§ 2. Pukmueroe 6AHKPOMCMBO U NPeOHAMEPEHHOe DAHKPONT-
cmeo.

§ 1. Kpurepun u npu3HAKH HECOCTOATEJIbHOCTH (0aHK-
poTcTBa)

1. Hecocmosimeavrocms (06aHKpomcmeo )4 onpenensaercs
CcT. 2 3akoHa 0 OaHKPOTCTBE KaK MPU3HAHHAS CYIOM HECIoco0-
HOCTh JOJKHHKA B TTOJTHOM 0ObeMe YIOBJIETBOPUTH TPEOOBAHMS
KPEIMTOPOB TIO JIEHEKHBIM 00SI3aTeILCTBAM, TI0 BBITUIATE BBIXO/I-
HBIX TIOCOOUI ¥ OIlIaTe TPyAa paOOTHUKOB UJIM UCTIOJTHUTH 00sI-
3aHHOCTH TIO yIuiate oOs3aTebHbIX Tuiatexei. [1pu stom 3ako-
HOM O OaHKPOTCTBE ITPOBOIUTCS pa3indre MeX,1y MpU3HaKaMu
OGaHKpOTCTBA (PUBMUECKUX U IOPUANICCKUX JTHII.

3asBiieHre O PU3HAHUM 2padicOaHuta OAaHKPOTOM ITPUHUMA-



eTCsl CYJIOM TIPU YCJIOBUH, YTO TPEOOBAHUs K IpakJIaHUHY CO-
craBistioT He MeHee 4eM 500 ThIC. pyO. ¥ yKa3aHHbIE TPeOOBAHUS
HE UCIIOJTHEHBI B TeUeHUe 3 MecCsIeB C JaThl, KOrJa OHU JOJIK-
HbI OBITh KCIIOJTHEHBI, €CJIM MHOE HE MPEeTyCMOTPEHO 3aKOHOM
o Gankporctie (1. 2 cr. 213.3 3akoHa o 6ankporcTBe). OnHa-
KO TPKJIAaHWH TPE/IIIoJIaraeTcsl HeryIaTeKeCroCOOHbIM, T. €. He
CIIOCOOHBIM Y/IOBJIETBOPUTH TPEOOBAHUSI KPEAUTOPOB IO JICHEXK-
HBIM 00SI13aTeJIbCTBaM, 110 BBITUIATE BBIXOIHBIX MOCOOMI U OILIa-
Te TpyJa PaOOTHUKOB WJIM MCIOJHUTh 00SI3aHHOCTD 110 YIUIaTe
00s13aTeJIbHBIX TUIATEXEH, TOJBKO TIPU YCIIOBHUH, UYTO UMEET Me-
CTO XOT$1 ObI OJTHO U3 OOCTOSITEIbCTB, YKa3aHHBIX B I1. 3 cT. 213.6
3akoHa 0 OaHKPOTCTBE (MPEeKpallieHue pacyeToB C KPeauTopa-
MH; HeucronHenue oonee yeM 10 % o0si3aTenbeTB Wi 00s-
3aTeJIbHBIX TUIaTeXel B TeueHue Oosee yeM | Mecsiia; MpeBbl-
IIeHNe pa3Mepa 3aJ0JKEHHOCTH I'pakJaHWHA HaJl CTOUMOCTBIO
€ro UMYyIIEeCTBA; HaJIMYKE IOCTAHOBJICHHsI 00 OKOHYaHUU UCTION-
HUTEJILHOTO TIPOM3BOJICTBA B CBSI3U C OTCYTCTBMEM MMYILECTBA
rpak[JaHMHa, Ha KOTOPOE MOXKET ObITh OOpaIleHO B3BICKAHHE).
OTcyTCTBUE YKa3aHHBIX OOCTOSITEILCTB CBUJICTEILCTBYET O T11a-
TEKECIOCOOHOCTH I'pakJaHNHa, T. €. 00 OTCYTCTBMM OCHOBAHWIA
JUTsI TIPU3HAHKS €10 OAHKPOTOM.

3asByieHre O TPUBHAHWU OpUOUUECKO20 Auyd OAHKPOTOM
MIPUHUMAETCSI CY/IOM TIPH YCJIOBUH, UTO TPpeOOBAHUS K HEMY CO-
crapysiioT He MeHee yeM 300 Thic. py0. M yKa3zaHHbIe TpeOOBa-
HUSI HE WCTIOJIHEHbI B TEUEHHE 3 MECSIEB C JaThl, KOIJa OHU
JIOJKHBI OBITh UCTIOJTHEHBI, €CJTM MHOE He TTPeAyCMOTPEeHO 3aKo-



HOM O OaHKpoTcTBe (CcT. 3, 6 3aKoHa O 6aHKpOTCTBC)5. Opu-
JMYECKOE JIUILIO MperoiaraeTcsi HeriaTexecrocoOHbIM, T. €. He
CIMOCOOHBIM Y/IOBJIETBOPUTH TPEOOBAHUS KPEAUTOPOB IO JIEHEXK-
HBIM 00513aTeJIbCTBAM, T10 BBIIIJIaTe BBIXOAHBIX TOCOOMH U OrIaTe
Tpyaa pabOTHUKOB MJIM UCTIONTHUTD 00S3aHHOCTH 10 yIuIaTe 00s-
3aTesIbHBIX IJ1aTekel, ecM B Xojle CyJeOHOro pa3ouparesibcTa
10 ey 0 OaHKPOTCTBE He OyJeT JI0Ka3aHa ero IaTeKecrnocoo-
HOCTb.

HecmoTps Ha yka3aHHbIE pa3iMursl MPU3HAKOB OAHKPOTCTBA
rpakjiaH U IOPUINYECKUX JIUILL (Pa3auursi MUHUMAJIBHOTO pa3-
Mepa 3aJ0JKEHHOCTH KaK YCJIOBHS BO30YXKICHHUSI CYIOM Jiesia O
OGaHKPOTCTBE IOPUIMUECKUX JIUIL ¥ TPaKIaH, HEKOTOPBIE IpyTrue
paznuuusi), U3 MPUBEJCHHBIX TOJIOXKEHW 3aKOHA O OaHKPOT-
CTBE CJIEyeT, YTO B OCHOBaHHE OaHKPOTCTBA T€X U JIPYTUX IO-
JIOXKEH Kpumepulii HenaamedicecnocooHocmu donrxcruka . Hernna-
TEXKECIIOCOOHOCTh O3HAYAET MPEKpAIleHre MCIOTHEHUS JT0JIK-
HMKOM YaCTH JIEHEKHBIX 00SI3aTeTbCTB, BBHIILIATHI BBIXOTHBIX TIO-
coOuii M oruiaThl TpyAa paOOTHUKOB WJIM MCHOJHEHUs 0OsI3aH-
HOCTEH Mo yruiate oOsi3aTesIbHBIX TUIaTekel, BhI3BAHHOE HEJO-
CTAaTOYHOCTHIO JEHEKHBIX CpeACTB (cT. 2 3akoHa O OaHKPOT-
cree). [Ipu 3TOM HEOCTATOYHOCTh AEHEKHBIX CPEACTB (Kkpume-
PuUli HEONAAMHOCMU OOAHCHUKA ), TIOJL KOTOPOU MOHUMAETCSI Tpe-
BBIIIIEHHE pa3Mepa JEHEKHBIX 0053aTeIbCTB, HE BHIMJIAYEHHBIX
BBIXOJIHBIX IIOCOOMIA ¥ HE OTUIAYEHHOT0 TPya paOOTHUKOB U 001~
3aHHOCTEH 10 yIjIaTe 00S3aTeNIbHBIX TUIATeKed TOKHUKA Hajl
CTOMMOCTbBIO UIMYIILIECTBA (AKTUBOB) JOJKHUKA, IPEAIOaraeTcs,



€CJIM He JJOKa3aHO MHOE.

o BrIOYeHUs JeUHUIMNA  «HETIaTeKeCIIOCOOHOCTh»
U «HEIOCTAaTOYHOCTh WMMYIIECTBAa» B 3aKOH O OaHKPOTCTBE
STU TOHSTUSI HIMPOKO HCIOIb30BATMCh HAYKOHM, 0OpaIaioch
BHMMaHHE Ha CBSA3b HEJOCTATOYHOCTH MMYIIECTBA JOKHHUKA
(HEOITATHOCTH) KaK YCTAHOBJIEHHOrO (DaKTa M HEIUIATEKECIIO-
COOHOCTM KaK MpeArnojiaraéMoil HeJ0CTaTOYHOCTH MMYIIeCTBa
nomkHuka (npesymmuus). I'. . IlepiieneBry nucas no aromy
nosony: «He cnenyer mymarb, 4TO TulaTeXXHasi HECIOCOOHOCTD
SIBJISIETCSI COBEPIIIEHHO OTOPBAaHHOM OT HEOIUIATHOCTH JOJIKHU-
ka. Hanpotus, B OOJBIIMHCTBE CTy4aeB HECTIOCOOHOCTD JIOMK-
HUKa TECHO CBSI3aHa C HEIOCTAaTOUYHOCTBIO €ro uMmyinecTna. JIu-
110, 00s1a/1a1011Iee UMYIIECTBOM JIOCTATOYHBIM 1Sl TOKPBITUSI €T0
JIOJITOB, TIOYTH BCETAAa HAWJET BO3MOKHOCTb JOCTaTb CYMMBI,

HEOOXOJMMbIE ISl TIOKPBITHS MPEIbsBICHHBIX TPeOOBAHU» 6
B3$5ITh B3alIMbl, PACCPOUUTh UM OTCPOYUTH JOJITH U T. .
Takoro e B3MIsiga MPUAECPKUBAIACH U JIPYTHe IOPUCTHI.
Hanpumep, A. Tpaiinun mucan: «HeBO3MOXKHOCTh TIJIATUTh
(HEeOTUIaTHOCTh) ¥ HECTIOCOOHOCTh TUIATUTH (TIpeKpallieHue Tia-
Teel) He TOJbKO He MPOTHBOpEYAT JIPyr Ipyry, a, Hao0o-
POT, HaXOHATCA B TECHOW BHYTPEHHEW 3aBUCUMOCTH: UMEHHO
T€ MPEaNpUsATHs], Y KOTOPbIX MAcCUB MPEBBIIIAET aKTUB, Yallle
BCETO U BBIHYXKJAIOTCS MIPEKPaTUTh IJIaTeXU... B cBs3U ¢ 31U-
MU, COCTaBJISIIOIIMMHI OTPOMHOE OOJIBIIUHCTBO, CTy4asiMU 3aMe-
HBI HEOTUIATHOCTH HECIIOCOOHOCTHIO TUIATUTh, B CYIIIHOCTH, HE
O3HAyYaeT OTKa3a OT MePBOro MPUHIIMIIA B MOJIb3Y BTOPOro: 3aKOH



orepupyeT 3[IeCh C TOM K€ HEOIUIATHOCThIO, HO OXBAUYEHHOU He
BO BHYTPEHHEM UM TPYIHOYCTAHOBUMOM COOTHOIIIEHUH aKTHUBA U
MaccuBa, a B €€ BHEIIHEM OTYETIMBOM MPOSIBJICHUU — MpeKpa-

[IEHUU TaTesxeit» .

B coBpemeHHOI1 JIuTepaType Takke OTMe4aeTcsl, UTo, eCIu Jie-
JI0 0 OAaHKPOTCTBE MHUIIMUPYETCS KPEAUTOPOM, BCTAET BOIPOC O
TOM, KaKl€ OCHOBAHUsI CBOETO 3asIBJICHUS] TAKOW KPEeIUTOp A0J-
KEeH TMPOIEMOHCTPUPOBaTh Cyny. TpeOoBaHMe JI0KA3aTeIbCTBA
cyay OaJITaHCOBOU HECOCTOSITETIBHOCTH, T. €. HEOIUIATHOCTH, JTHOO
CTaBUT KpeAUTOpa B KpaliHe CJI0KHOE MOJIOKEHUE, TIOCKOJIBbKY Y
HEro HeT Bcell HeoOxoaumon nHdopmalyu, MO0 BHI3bIBAET 3a-
JePKKHU, TIOKA CYJI BBISICHSIET CUTYAIHIO (KaK 9TO OBUIO 1O 3aK0-
Hy 0 OaHkpotcTBe 1992 1.), 1 OU3HEC 32 TO BpeMsl pacrialaeTcsl.
Kpowme Toro, Kputepuii HEOIJIATHOCTH OCHOBBIBAETCS Ha OaslaH-
COBOHM CTOMMOCTHU, KOTOpasi MOKET OBITh OYeHb JajieKa OT Phl-
HOYHOM CTOMMOCTH aKTUBOB. [109TOMY €qMHCTBEHHOE IeHCTBEH-
HOE€ pelleHUe — IPOCTOM KPUTEPUU, OCHOBAaHHBIN Ha ABUKEHUU
JIEHeXHBbIX cpeAcTB. bosee TOro, MOCKONbKY KPEIUTOP HE MO-
KET 3HaTh OOIIYI0 CHTYAIUIO C JABMKCHUEM JICHEKHBIX CPEJICTB
JOJKHUKA, HA TIPAKTUKE PasyMHO OCHOBBIBAThCSl Ha HEyIUlaTe
ero coocTBeHHOro TpeOoBaHus. Takast Heymiata 0O3Ha4aeT, 4To

JOJIZKHUK UCYEPIIAT BOBMOKHOCTHU KaK IMPOJA KU aKTUBOB, TdK U

IMPUBJICUCHUA CpC)ICTBS.

Hcnonp3ys HerIaTexecnocoOHOCTh KaK KPUTEpHid OaHKPOT-
CTBa Ipak[JaH M IOPUANYECKHX JIMII, 3aKOHOJATENh BCE Ke yCTa-
HABJIMBAET Pa3/IMuMsl B IMOIX0/IaX K MX OAHKPOTCTBY, YUUTHIBAS



Pa3INIUs UX COIUATBHO-9KOHOMHUYECKOTO ¥ MPABOBOTO TOJIO-
KeHUs. YKazaHHbIe Pa3Iuuusl MPEaNoChUIOK OaHKPOTCTBA (hu-
3UYECKHX U IOPUJINYECKHX JIUIT OOBSCHSIOTCS JBYMSI XOTsI M B3a-
MMOCBSI3aHHBIMH, HO Pa3HbIMU CTOPOHAMU PHIHOYHOW SKOHOMHU-
KM TUIATeKECOCOOHBIM MOTPEOUTETLCKUM CITPOCOM M CHICTEMa-
TUYECKOU LIEJIEBOU JAEATEIbHOCTBIO BCAKOTO IOPUINYECKOTO JIU-
1a (JUIs1 KOMMEpUECKON OpraHu3aluy 3TO JIEATETBHOCTD 10 CH-
CTEMATUYEeCKOMY M3BJICUEHUIO TPUOBLIN).

Ecm 6aHKpOTCTBO (PU3MYECKOro JIMIa CBS3BIBAIOT C HeOsa-
TOMPUATHBIMU TIOCTIEACTBUSAMU TIOTPEOUTENTHCKOTO PHUCKA, TO
OGAHKPOTCTBO IOPUIUYECKOTO JIMIIA BBI3BIBACTCS IJIABHBIM 00pa-
30M ero Hea(p(heKTUBHON NesITeNbHOCTbIO, B YACTHOCTH Hera-
TUBHBIMU TIOCJIECTBUSIMUA KOMMepUYecKoro pucka. IIpaBumna o
NOTPEeOUTETHCKOM OaHKPOTCTBE HEOOXOVMBI 1)1 00ECTICUEeHU ST
NOICPIKKU TIOTPEOUTENTLCKOTO KPEIUTa, BO3BPAIICHUSI MTOTPe-
OuTessl K aKTUBHOM SKOHOMUYECKOH ’KU3HHU, B YACTHOCTH ITyTeM
OCBOOOK/ICHHS €ro OT JOJITOB, a MpaBwia OAHKPOTCTBA IOPU/IH-
YEeCKHX JIMII HEOOXOAVMBI JIJIsI YIAJIeHUs] U3 SKOHOMHKHU Hea(-
(beKTUBHBIX MPOU3BOJICTB, B TOM YHUCJIE TOCPEICTBOM BOCCTa-

HOBJICHHSI VX [UIATEKECTIOCOOHOCTH .

JInsg pLIHOYHOM SKOHOMHUKHM XapaKTepeH MOCTOSHHO BO3-
pacraoimuii  ypoBeHb moTpeOneHus. [ paxmaHe-TIOTpeOrTeTH
HEPEeAKO MMEIOT 3HAYMTESBbHBIM 00BEM MPOCPOUYCHHBIX 00s13a-

1
TebCTB Tepell GaHkamu' . JIist yperyIupoBaHHUs TaKUX 1OJ-

TOB TOSIBJISIETCSI HEOOXOAMMOCTh B CIEIUABHBIX TpPaBHJIaX O
OaHKPOTCTBE Tpak/aH, MOTPEOUTEIILCKOM (HETOProBOM) OaHK-



POTCTBE: YCTAHOBJIEHKE MOBBIIIEHHOTO MOPOra 330/KEHHOCTH,
orpeJiesieHne 0OCTOSTENbCTB, CBUAETEIbCTBYIONIMX O HerllaTe-
KECIIOCOOHOCTH, HEKOTOPBIX JAPYTHUX.

ToproBeiii 060POT, AKTUBHBIMH YYaCTHUKAMHU KOTOPOTO SIB-
JISTIOTCS IOPUMUECKHE JIUIIA, TIPEX e BCEro KOMMepUECKHe Opra-
HU3AIWH, TIPETIOaraeT Mmpore Iy pbl, HalpaBJIeHHbIE HA OBICTPOE
paspellieHre 3aTpyIHEHUI, OTCYTCTBUE W3JUIITHUX (POPMATbHO-
CTEi, YTO COOTBETCTBYET KaK MHTepecaM KpPeIUTOPOB, TaK U
JNoKHUKA. M3BecTHO, uTo 3akoH o 6aHKpoTcTBe 1992 1. B Kave-
CTBe KpUTepusi OAaHKPOTCTBA WCITOJIH30BAJI KPUTEPHUI HEOIUIAT-
HOCTU. DTO 3aTPyJHSUIO U 3aTATUBAJIO PACCMOTpPEHHE /el B
yiepd MHTepecaM KpeJUTOPOB, JIMIIATIO CYIbl U KPEAUTOPOB
BO3MOKHOCTH TIPUMEHSATD MPOLIEYPbl OAHKPOTCTBA K Heruiate-
KECIIOCOOHBIM JIOJDKHMKAM, Y KOTOPBIX CTOMMOCTh UMYIIIECTBA
(hopmasbHO MpeBbImaeT OOIIYI0 CyMMY KPEIUTOPCKOW 3a/1071-
’KEHHOCTH.

HeBbinosHeHne 00sI3aTeNIbCTB IOPUIMUYSCKUMU JIMIIAMHA MO-
KET TMPUBECTH K Kpaxy UX KOHTPAreHTOB IO IIeTIOYKam O0si-
3atesbcTB. [109TOMY Takylo yrpo3y HEOoOXOIUMO KakK MOXKHO
CKOpee YCTpaHUTh (MPU3HAThH JIOJDKHUKA — IOPUANIECKOE JIUIIO
0GaHKPOTOM, JIMKBUJIUPOBATh €r0 UMYIIIECTBO U YIOBJIETBOPHUTH
TpeboBaHus KpenuTopoB). ClieoBaTeibHO, B OCHOBaHUE OaHK-
POTCTBA JIOJKHUKOB — IOPUIUIYECKUX JIUII JOJIKEH OBITh TOJIO-
’KeH KpUTepUl HeriaTekecrocoOHoCcTU. JIo paccMOTpeHus iena
0 GaHKPOTCTBE JOJKHUKA — IOPUANIECKOrO JIMIIA B OTHOIICHUM
HEro BBOJIUTCS MPOIeypa HAOMoIeH s (HarpaB/ieHHAsI Ha aHa-



713 (PMIHAHCOBOT'O COCTOSIHUSI JIOJDKHUKA U COXPAHEHHE ero NMY-
IIECTBA OT PACTPaThl), & BOZMOXKHO, U MPOLEAYpbl (PUHAHCOBO-
r'0 O37I0POBJIEHHS U BHEIIIHETO YIIPABJIEHUS B 151X BOCCTAHOB-
JIEHUsI €ro IUIATeXeCIOCOOHOCTU U BKJIIOUYEHHSI B HOPMaJIbHbI
KOMMEpPYECKUI 000pOT.

['paxkaaHe — yJyaCTHUKH MOTPEOUTETBHCKOTO 000pOTa HE CBSI-
3aHbl JUIMHHBIMU LIETIOYKaMU 00513aTeJIbCTB, XapaKTePHbIMU /17151
opuaudeckux . OHaKo B OCHOBaHME MPU3HAHUS UX OaHK-
pPOTaMU TaKXke MOJIOKEeH KPUTEPUI HETUIaTeKeCIIOCOOHOCTH, T10-
CKOJIBKY TPaXXJaHUH-IO0JDKHUK BCETAa MOXKET B XOJie CyAeOHOro
pazouparenbCTBa 110 Jiey 0 OaHKPOTCTBE PUBECTH JOKA3aTE b~
CTBa JOCTATOYHOCTU UMYIIIECTBA ISl TIOJTHOTO YAOBJIETBOPEHUS
TpeOOBaHUI KPEAUTOPOB.

2. AHanmm3 mpr3HAaKOB OAaHKPOTCTBA IPAXKJaH U IOPUAMIECKUX
JIMIL TIOKA3bIBAET, YTO OHU MMEIOT pa3HOe I0pUINYECKOe 3Haue-
Hue. OfHM U3 HUX CIIy’kKaT OCHOBAaHUEM JIJIsl IPUHATHUS CYIOM
3asIBJICHUSI O IPU3HAHUHM JIOJDKHUKA OAaHKPOTOM U BO3OYKIEHUS
CYAOTIPOM3BOJICTBA T10 JIeNTy O OAHKPOTCTBE (BHEITHUE MTPU3HAKH
OaHKpPOTCTBA), Opyrue — AJIs MPU3HAHUS JIOJDKHUKA OaHKPOTOM
(CyLTHOCTHBIE TPU3HAKK OAHKPOTCTBA).

K euewnum npusnaxam dankpomcmea OTHOCSATCS: a) TPH-
OCTAHOBJICHUE JOJKHUKOM IUIaTeXeill Ha CPOK, MPeLyCMOTPEH-
HBII 3aKOHOM O OaHKPOTCTBe, W 0) HaJMuue TpeOOBaHUN K
JOJDKHUKY B pa3Mepe, MpeycCMOTPEHHOM 3aKOHOM O OaHKpPOT-
crBe. Jlenno o GaHKPOTCTBE MOXKET ObITh BO3OYXAEHO U pac-
CMOTPEHO B LIENSAX YCTAHOBJCHUS (HAIAYMS WM OTCYTCTBHS)



CYIIIHOCTHBIX MPHU3HAKOB OAHKPOTCTBA MPH HAJIMYUM BHEITHUX
(o4eBUIHBIX) TIPU3HAKOB OaHKpOTcTBa. ClieoBaTesIbHO, HAJU-
Yre BHEITHUX MPU3HAKOB OAHKPOTCTBA ellle He O3Ha4YaeT COoO-
CTBEHHO OAHKPOTCTBA. DTO CBMJETE/ILCTBYET JIMIIb O HEIlIaTe-
KECIOCOOHOCTH JIOJKHHMKA U SIBJISICTCSI MaTepHaIbHO-TIPABOBBIM
OCHOBaHWEM JIJIs1 TIPUHSATHS 3asBJICHUsI O IPU3HAHUMN JIOJKHHU-
Ka OAHKPOTOM W BO3OY:K/IEHUS MPOU3BOJICTBA IO AeTy O OaHK-
potctBe. TosbKO B X0jie CyIeOHOro pa3oupareibCTBa 1o JAejy O
OaHKPOTCTBE MOKHO YCTAHOBHTh, KAKOBA MPUPO/A HEIIaTeKe-
CIIOCOOHOCTH JOJIKHUKA M COMPOBOXK/IAETCS JIA OHA HAJIMIMEM
CYIIIHOCTHBIX IIPU3HAKOB OAHKPOTCTBA WJIH HET.

K cywrocmnoin npusnaxam dankpomcmea OTHOCSTCS TIPH-
3HaKM OAHKPOTCTBA, KOTOPbIE HEOOXOAMMO YCTAHOBUTH B XOJIe
CyneOHOro pa3duparenbCcTBa 1Mo ey O OAHKPOTCTBE ISl TPH-
3HAHMS JIOJDKHUKA OaHKPOTOM, IMOCKOJIbKY OHM HEOYEBHU/IHBI.
Peub naer 00 yCTaHOBJIEHUH MPU3HAKOB HECTIOCOOHOCTH JIOJIXK-
HHUKa B IOJHOM 0ObEMe YIOBJIETBOPUTh TPEOOBAHHMS KPEIUTO-
POB TIO JIEHeKHBIM 00513aTeJTbCTBAM, T10 BHITIIATE BBIXOHBIX T10-
coOuii 1 or1aTe TpyAaa pabOTHUKOB MJIM UCTIOJTHUTD 00S3aHHOCTD
1o yruiaTe oOsi3aTesIbHBIX TuiaTexer. [[ns ycTaHoBIeHUsT yKa-
3aHHBIX TIPU3HAKOB OAHKPOTCTBA HEOOXOAMMO HCCJIEIOBAaTh BCE
00CTOSITENILCTBA HETUIATEKECTIOCOOHOCTH TOJIKHHMKA, HAUMHAS C
aHamM3a ero (PMHAHCOBOTO TOJIOKEHU S, BBISIBIICHUS €r0 KPe/Iy-
TOPOB, PEIICHUS BOIIPOCA O BOZMOXHOCTH MJIM HEBO3MOXHOCTH
BOCCTAHOBJIEHUS €70 IUIATEKECIIOCOOHOCTH U T. [I.

3akoH 0 OAaHKPOTCTBE OIpeesIseT MpaBwia Ope/iesIeHu s Ha-



JIMYMST TAKOTO BHEITHEro MpU3HaKa OaHKPOTCTBA, KaK pa3mep
3a/I0JKEHHOCTH TOJKHUKA (CT. 4 3akoHa o OaHKpoTcTBe). [Ipn
3TOM COCTaB M pa3Mep JEHEKHBIX TpeOOBaHMI M 0Os3aTesb-
HBIX TUIATEXEN ONPENEIAIoTCA: a) Ha JaTy MOAa4d B Cy[ 3asB-
JIeHUS! O TPU3HAHMU JOJDKHUKA OaHKPOTOM (JUIsl OnpeneseHust
BO3MOKHOCTH IPUHSATHUS CYJIOM 3asIBJIEHUS] O IPU3HAHUM JJOJIK-
HMKa OaHKPOTOM 1 BO30YXIeHHSI TIPOMU3BOJICTBA IO [Ty O OaHK-
POTCTBE JOJKHUKA) U O) Ha JaTy BBEACHUS KX 01 MPOLEAypHl,
NPUMEHSIEMOI B Jiesie 0 OaHKPOTCTBE (/151 ONpeesIeHHs Yncia
TOJI0COB, TIPHUHAAJICKAIIUX KPEAUTOpaM, Ha COOpPaHMSIX Kpeiu-
TOpOB)H.

[Ipu onpesneneHnM HaJUYMs PAcCMATPUBAEMOIO IpH3HAKA
OaHKPOTCTBA JOJKHUKA YYUTHIBAIOTCS: a) pa3Mep JEeHEKHbIX
00513aTeJIbCTB, 32 UCKIIOUEHUEM 00s13aTelIbCTB Nepe]] I'paskJaHa-
MM, NIepesl KOTOPBIMU JJOJKHUK HECET OTBETCTBEHHOCTb 3a IPH-
YMHEHHUE Bpe/ja JKM3HU W 3/10POBbIO, 00513aTeIbCTB MO BHIILIATE
BBIXOIIHBIX TIOCOOMIA 1 OTUIaTe TpyJa Jvil, paboTaoIIUX 0 TPY-
JOBOMY JOTOBOpY, 00SI3aTENILCTB MO BbIIJIATE BO3HATPAXKICHUS
aBTOpaM, a Tak:ke 00513aTeNbCTB Nepe]] yupeauTessiMu (YJacTHU-
KaMH) JO/DKHUKA, BHITEKAOIIUX U3 TAKOrO ydyacTusi; 0) pa3mep
00513aTENILCTB TIO BBHITUIATE BBIXOMHBIX MOCOOMI M OIUIaTe Tpy-
Ja JMll, padoTaoIuX MO TPYAOBOMY JIOTOBOPY, B) pa3Mep 00s-
3aTe/IbHBIX TIJIaTeXel 0e3 yyeTa yCTaHOBJICHHBIX 3aKOHO/IATE b~
crBoM 1TpadoB (NeHel) U MHBIX (PMHAHCOBBIX caHKLMM. [lox-
Jlexalye PUMEHEHHIO 32 HapylleHne 00s3aTeIbCTBa HeYCTOM-
KU (1uTpadbl, MEeHU), MPOLEHTHI 32 MPOCPOUKY IIaTeXka, YObIT-



KM B BUJIE YIYIIEHHOW BBITOMbI, TIOJIEKAIIME BO3MEIICHUIO 32
HEWCTIOJTHeHUE WM HeHaJIeKalllee UCTIOJTHEHNe 00sI3aTeIbCTBa,
a TaK)Xe WHbIe UMYIIIECTBEHHbIE WM (DUHAHCOBBIE CAHKIIMU, B
TOM YHMCJIE 32 HEUCTIOTHEHUE OOSI3aHHOCTH 110 YIuIaTe 00s13aTesb-
HBIX TUIATEXeW, He YUYMTHIBAIOTCS MPU OINpeeSeHUN HATUYMS
MIPU3HAKOB OAHKPOTCTBA JIOJKHUKA.

Pasmep JeHeKHBIX 00s3aTeNIbCTB, 00S3aTENILCTB M0 BhITLIA-
T€ BBIXO/IHBIX MOCOOWI U Oruiate Tpyaa pabOTHUKOB JAOIKHUKA
CUMTAETCs YCTAaHOBJIEHHBIM, €CJIM COOTBETCTBYIOIIME TpeOOoBa-
HUS TIOATBEPXKICHBI BCTYITUBIIIMM B 3aKOHHYIO CHITy pellieHHeM
cyaa, apOUTPaXKHOTO Cy/Ia WITU Cy/IeOHOTO aKTa O Bbladye UCIION-
HUTENBHBIX JIMCTOB HA MPUHYIUTEIbHOE WCHOJHEHUE pelleHHi
TPETENCKOro Cy/ia O B3bICKAHUM C IOJKHUKA JEHEKHBIX CPE/ICTB
(. 2 ct. 7 3akoHa 0 OaHKpOTCTBE). Pazmep o0s3aTe IbHBIX TUIaTe-
el TOJDKHUKA CUMTACTCS] YCTAHOBJIEHHBIM, €CJIM COOTBETCTBYIO-
e TpeOoBaHUs MOATBEPKACHBI PEllIeHeM HAJIOTOBOTO Opra-
Ha, TAMOXEHHOTO OpraHa O B3bICKAHWU 3aJIOJKEHHOCTH 3a CUYET
MMYIIIECTBA JIOJDKHUKA JIMOO BCTYMUBIIMM B 3aKOHHYIO CHITY pe-
IIIEHUEM CyJia WJTH apOuTpakHOro cyaa (11. 3 cr. 6 3akoHa 0 OaHK-
potcTtBe). OTCYTCTBUE YKA3aHHBIX PEIIEHU, OATBEPXK JAIOIINX
pa3mep JeHEKHBIX TPeOOBaHUI 1 00s3aTeIbHBIX IIATEKEH, SB-
JISIETCSI OCHOBAHMEM JIJ1s1 BO3BPAILICHUSI CYJIOM 3asIBJIEHHS O TIPU-
3HAHWUU JIOJDKHUKA OAaHKPOTOM.

3. CoxpaHsisl CyIllIeCTBOBaBIlee U B MPEXHEN pelakiuu 3a-
KOHa 0 0aHKPOTCTBE MOJIOXKEHHE M. 2 cT. 7 3akoHa 0 OaHKPOT-
CTBe, OIpe/ieNisIonIee HeOOXOAMMOCTh NPedsapumenbHoz0 Yycma-



HOBNEHUS. pasmepa mpedosanusi 3aseumenst B CyaeOHOM TMOPSiI-

ke'2, 3aKoHOMATeIIb, 10 BCEil BUIMMOCTH, CTPEMUTCS UCKJTIOUUTh
BO3MOXHOCTb 37I0yNOTpeOIeHUs IPABOM CO CTOPOHBI KPEUTO-
POB, KOTOpPbIE, HE MBITASICh TIOTyYUTh 33JJ0JKEHHOCTh B OOBIYHOM
NIPOLIECCYaJTbHOM TIOPSIZIKE W TIpeciienys 1efb «Iepeaena coo-
CTBEHHOCTHU», O0pAILIAI0TCS HETTOCPEACTBEHHO B CY/I C 3asIBIEHU-
€M O MPU3HAHUU JTOJKHUKA OaHKPOTOM.

Ha nain B3m1si/1, yKa3aHHOE MOJIOkeHUe HeorpaBlaHHO. OHO
TOJIKO YCHJIMBAET MPOJOKHUKOBBI XapakTep POCCUICKOro
3aKOHOJATENILCTBA O OAHKPOTCTBE M HE HCKJIIOYAeT BO3MOXK-
HOCTb 3JI0yNOTpeOIeHus1 co CTOpoHbl Kpeautopos. [Ipu coxpa-
HEHUU HEOOXOAMMOCTH TIPE/IBAPUTESIHHOTO YCTAaHOBJICHUS Pa3-
Mepa TpeOOBaHMS 3asBUTENSI B CylIeOHOM TMOpSIIKE, TepseT
CMBICJT TAKOW BHEIIIHWI MPU3HAK OAHKPOTCTBA, KaK TPEeXMecsu-
Hasl MpOCpOUKa IulaTexka. [leno B TOM, 4TO, MOKa paccMarpu-
BaeTcsl TpeOOBaHUE KPEIUTOPA O B3BICKAHUM 330JKEHHOCTH B
0OBIYHOM TIPOLIECCYATBHOM TOPSIZIKE, TIOKA OIWH KPEIUTOp MPH-
oOpeTaeT nMpaBo Ha OOpallleHUe B CyJ C 3asIBIICHUEM O ITPU3HAHUU
JOJDKHUKA OaHKPOTOM, APYTUE KPETUTOPBI MOTYT MOTYYUTh YAO-
BJIETBOPEHUE CBOMX TPEOOBAHUN «IO-APYKECKM», WM JOJK-
HUK yCrieeT UHBIM 00pa30M PacropsIUTHCS CBOUMHU aKTUBAMH,
¥ KO JIHIO BO30YK/IeHus [iejia 0 OaHKPOTCTBE pa3Mep UMYILECTBA
JOJKHUKA, a CIeJOBaTeIbHO, U KOHKYPCHON MAacChl MOXET CY-
IIECTBEHHO YMEHBIIIUTHCSI.

Kpome Toro, B xoae paccMOTpeHusi TpeOOBaHUM, copepxka-
IIUXCS B 3a51BJICHUU O MPU3HAHUU JOIKHUKA OaHKPOTOM, U 3a-



SIBJIEHU O BCTYIUICHUU B JIeJI0 0 OAHKPOTCTBE B KaYeCTBE Kpe-
JIUTOPOB MX OOOCHOBAHHOCTH IPOBEPSIETCS] CYAOM C y4acTHeM
KaK JOJKHUKA, TaK U 3asIBUTEJIS.

Ham MoryT Bo3pa3uth Takke, yKa3aB Ha TO, YTO HE3aKOHHbIE
CHIEJTKA KPEJUTOPOB U JIOJUKHUKA, COBEPIIIEHHBIE JI0 BO30YKIe-
HUS Jienia 0 OaHKPOTCTBE M HAIlpaBJICHHBIE HA yMaJleHWE KOH-
KYPCHOHM MacChl, MOT'YT ObITh OCIIOPEHBI 110 TpaBuiam riassl [11.1
3akoHa 0 6aHKpoTcTBe «OcnapruBaHue CAEIOK JOKHUKA». DTO
BEPHO, HO TMPABWJIBHO JIU MPOBOIMPOBATH HENOOPOCOBECTHBIX
JOJKHUKOB M KPEIUTOPOB, JaBasi UM BO3MOXHOCTB /10 BO30Y K-
JeHUs Jiena 0 OaHKPOTCTBE, HAYaJl0 KOTOPOTO OTTSATUBAETCS TI0
MIPUYMHE OTCYTCTBUS MPEABAPUTESBHO YCTAHOBJIEHHOTO CyAOM
pa3mepa TpeOOBaHUs 3asIBUTENS, 3aKJII0YATh CAETKU, KOTOPbIS
BIIOCJIE/ICTBUY TIPUJIETCS OCTIapuBaTh?

CMBICIT KOHKYPCHOTO TIpaBa COCTOMT B TOM, YTOOBI oOecre-
YUTb paBHbIE BO3MOKHOCTHU JOCTYNA KPEJUTOPOB K UMYIIIECTBY
JOJKHUKA B LIEJSAX y4acTUsl B KOHKYPCE B OTHOLIEHUU ITOTO
UMYIIECTBA. DTO MOKET ObITh 00ECIIEYeHO CKOPEHIIINM Mepexo-
JOM OT OOIIMX MPaBUJI MPUHYAUTETBHOTO UCTIOHEHUS K T0JI0-
KeHUsIM 3aKkoHa O OaHKPOTCTBE, MPaBUJIa KOTOPOTrO HCKJII0YA-
10T BO3MOKHOCTh MHIUBUAYAJIbHOTO UCHIOHEHUS (ITPUOCTAHOB-
JieHre OOIIEeTro NCTIOTHUTEIHHOTO TPOU3BO/ICTBA; 3asIBJICHUE TPe-
OOBaHMI BCEX KPEAUTOPOB B CYyi, PACCMATPUBAIOIIMKI JEJI0 O
OaHKPOTCTBE, U T. 11.). [TonoxeHuem 1. 2 cT. 7 3akoHa 0 OaHKPOT-
CTBE 3TOT NPUHIIMII HapylieH. Ero geicTBre cyxaeT BO3MOKHO-
CTHU 3aKOHOJIaTeJIbCTBA O OAHKPOTCTBE, MPUCIOCOOJIEHHOTO K 3a-



IIUTE MPaB KPESAUTOPOB B YCIOBUSIX HEJIOCTATOUHOCTU UMYIIIe-
CTBa JIOJDKHUKA JIJIS1 TIOJTHOTO Y/IOBJIETBOPEHUS TPeOOBaHUI Kpe-
JMTOPOB, CJIEIOBATEIILHO, KOJTMUECTBO JIe)T O OAHKPOTCTBE PE3KO
cokparnaercs. [Tose3Ho Jiv 3To [1si 5)KOHOMHUKH CTPAHBI B LIEJIOM,
KOIJIa CTPAfaloT MHTEPEChl COTEH THICSY KPEAMTOPOB, a oOecre-
YMBAIOTCS IPEUMYIIIECTBEHHO MHTEPEChl HETUIATEKECTIOCOOHBIX
JOJKHUKOB, 2 B KOHEUHOM CUeTe — 9KOHOMHKH CTPAHBI B LIEJIOM?

B pa3BUTHIX CTpaHaX 3aKOHOJIATEILCTBO O OAHKPOTCTBE pac-
CMaTpPHMBAETCsI B KAueCTBE CBOCOOPA3HOIO «CaHUTApa», YCTpa-
HSAIOIIETO C phIHKA (M 4eM ObIcTpee, TeM Jydie) Hedpdek-
TUBHBIE POU3BOJICTBA, CIIOCOOCTBYIOIIETO MOBBIIIIEHHIO 3(PheK-
TUBHOCTHU KCIIOJIb30BaHUsI aKTMBOB. POCCHIICKOMY 3aKOHOaTe-
JII0 TaKKe CJIEOBAIO Obl MPHUICPKHUBATHCS MOIOOHOTO IMOIXO-
Ja, YIPOCTUTH TIOPSIIOK BO3OYXAEHUS Jiell 0 OAHKPOTCTBE, UC-
KJIIOYMTB TOJIOKEHUE O MPEeIBAPUTEIFHOM Cy/IeOHOM YCTaHOBJIE-
HUM TPeOOBaHUS 3asiBUTENIsL. BOPOThCS ke co 3710ynoTpedieHu-
SIMM 3asIBUTEJIEN HYKHO MHBIMHU CIIOCOOAMM, TOCIIEI0BATEIbHO
NPUMEHSISI CUCTEMY Mep OTBETCTBEHHOCTH 3asIBUTEJNIS B CIydae
€ro HeI0OOPOCOBECTHBIX JielcTBII. HeoOxomumo npuiepkuBaTh-
CS1 MEX/IyHapOJHBIX CTaH/IaPTOB, CTPEMSICh KaK MOJKHO ObIcTpee
paspeniath KOH(IMKTBI, BOZHUKAIOIIME MEk]y HeriaTexecro-
COOHBIM JJOJKHMKOM U €T0 KPEAUTOPAMH.

Kak crnipaBeyinBO oTMeUaeTcsl B JIUTepaTrype, 10CTaTOYHBIM
CpPEJICTBOM ITPOTHB HE3aKOHHOTO CTPEMJIEHHST KPEMTOPOB YCTa-
HOBUTh KOHTPOJIb HaJ MPEANPUITUEM SIBJISAETCS MPEI0CTaBe-
HHE JIOJDKHWKY peasibHOW BO3MOXKHOCTU OTBETa Ha 3asiBIICHHE



kpeauTopa . 3aKoH 0 GAHKPOTCTBE TAKYI0 BOSMOKHOCTb JI0JIK-
HHKY TPEIOCTaBIISeT: OH BCErla MOXKET 3asBUTh BO3PAKEHHUS
poTUB TpeboBaHui KpeauTopa. [103TOMy HET HUKAKON HeoO-
XOAMMOCTHU YCJIOKHSATh MOPSJOK BO30YKIAECHHS CYIOIPOM3BO/I-
CTBa TIO JieNTy O OAaHKPOTCTBE, TPATUTh CUJIBI M CPEACTBA KPe/Iu-
TOpPOB, CO3/1aBaTh yrpo3y pa3da3aprBaHKsl aKTHBOB JOJDKHHUKA U
YMEHBIIICHUsI BO3MOKHOCTH KPEAUTOPOB TIOJNYYHUTh YIOBJIETBO-
peHMe CBOMX TPeOOBaHUI.

4. 3aKOHOIATENLCTBOM psifia CTPaH YCTAHOBJIEHA HEOOXOMU-
MOCTb €111 OTHOTO YCJIOBUsI OAHKPOTCTBA — CHIeUeHUS. KPeOUmo-
P08, T. €. HAJIMUUS Y HETUIaTeKeCIIOCOOHOTO TOJKHUKA HECKOJIb-

KHX erJII/ITOPOBM. Heo0xoaMMOoCTh HaJIMUMsT HECKOJIBKUX Kpe-
JIUTOPOB, KOTOpPble KOHKYPUPOBaJIU Obl B CBOUX TPeOOBAHUSIX,
JISKUT B CAMOM TIOHSITUM KOHKYpCa ¥ JIOJKHA ObITh COXpaHeHa
KaK yCJIOBUE €CJIU He 111 BO30YKICHUS TPOU3BOJCTBA 10 JIENTY O

6aHKpOTCTBe, TO, BO BCAKOM CJIy4aec, VI OTKPbITUA KOHKYPCHO-

ro HpOI/I?,BO,ILCTBalS. JlomycTUMOCTB OTKPBITHA KOHKYpCa ITPY Ha-

JIMYMAY OJHOTO KPEOUTOPa HAXOAUTCA B IPOTUBOPEUNH CO 30pa-
BBIM CMBICJIOM, a TaKKE C UCTOPUYECKUM Pa3BUTHEM KOHKYpPC-
HOTO Ipoliecca, KOTOPOe MOKa3bIBAET, YTO HEOOXOAUMOCTh OCO-
60ro UCIIOTHUTEBHOTO MPOIIeCCca BhI3BIBAJIACH IMEHHO CITydasi-
MU MHOECTBEHHOCTH KPEJUTOPOB IIPU HEJOCTATOYHOCTU UMY-
IIECTBA JIOJKHUKA JJIs1 TIOJIHOTO YOBJIETBOPEHUsI TpeOOBaHUI
BCEX KPEIUTOPOB.

KoHKypcHbII mporiecc Kak pa3 U HampapieH Ha TO, YTOOBI



npelypeanTDb 3aXBaT UMYIIIECTBA HEIUIATEKECITOCOOHOTO T0JIK-
HHKa CO CTOPOHBI OTHOTO MJIM HECKOJIBKMX KPEIUTOPOB B YIIEPO
OCTaJIbHBIM, YTOOBI HanboJIee CIIPaBeIUBO (T. €. B OUEPETHOCTH,
IpelyCMOTPEHHOM 3aKOHOM O OaHKPOTCTBE, U B COOTBETCTBUU
C MHBIMH €T0 IIPABIJIAMH) PACIIPEAEIUTD ITO UMYILECTBO MEX/LY
BCEMH KPEAUTOPAMH.

Ha undopmupoBaHue KpeauTOpoB O TMONOKEHUU IOTKHU-
Ka HallpaBJ/ieHbl ITpaBuiia 00 OMyOJMKOBAaHUM CBEIEHUH, Mpe.y-
CMOTPEHHBIX 3aKOHOM 0 OAaHKPOTCTBE (O CyIeOHBIX aKTaX, BBIHE-
CEHHBIX CYJJOM, OOBSIBIIEHUI apOMTPaXHBIX YIPABJISAIONINX, Ca-
MOpETyJIMPYEeMbIX OpPraHU3aluil apOUTPAKHBIX YIPABIISIONIHX,
oprasa 1o KOHTpOJI0). DTO MO3BOJISIET JIMLIAM, YYacCTBYIOILUM B
7ene, OTCIEeKUBATh X071 Jiejia 0 OaHKPOTCTBE. YKa3aHHBIE CBelIe-
HUsA BKJIOYaoTcsa B EnuHe benepanbHbll peecTp CBEACHUN O
OaHKPOTCTBE U MyONMKYIOTCS B O(UIIMAIBHOM M3[aHUH, OTpe-
J€JIEHHOM PEryJIMPYIOILUM OPraHoM, U pa3MeniaTcs B cetu M-
TepHeT (cT. 28 3akoHa 0 6aHKpOTCTBE). OOsI3aTENILHOMY OITyOJIH-
KOBAHMIO TIOJIIEKAT CBE/ICHNSI O BBECHUH TIPOLIETY D, IPUMEHSI-
eMBIX B JieJie 0 OaHKPOTCTBE: HaOMo/IeH s, (PMHAHCOBOTO 03710~
POBJIEHU 1, BHELITHETO YIIPABJIEHH 1, KOHKYPCHOIO ITPOM3BOJICTBA;
CBEIEHMS O TPEKpaIlieHny MPOU3BOICTBA IO AETy O OaHKpOT-
CTBe, 00 yTBEp)KJIEHUM, OTCTPAHEHUH WJIA OCBOOOKICHUM ap-
OUTPaXHOTO YIMPABJISIONIET0, 00 YIOBIETBOPEHUN 3asiBJICHUIM
TPEThUX JIML O HAMEPEHUHU MOracuTh 00s3aTebCTBA JIOMKHU-
Ka, O MPOBEJEHNH TOProB MO MPOAAKEe MMYIIECTBA AOJDKHHUKA
M O pe3y/ibTaTax MpOBEeHUsI TOPTOB, MHbIE MPEIYCMOTPEHHBIE



3aKoHOM O OAHKPOTCTBE CBE/ICHUSI.

KoHKypcHbIi TTporiecc, Kak 0cOOBIi MOPS/IOK YIOBIETBOPE-
HUSI TPeOOBAHUI KPEOUTOPOB, PACCUMTAH Ha CIIydYail CTeUeHUs
HECKOJIBKUX KpeauTopoB. [Ipy OTCyTCTBUM 3TOro yCjaOBHS JIU-
IIAI0TCSI CMBICIIA HE TOJIBKO ITpaBHJIa 00 00SA3aTeIbHOCTH OIyOJTH-
KOBaHM:I CBE/ICHNH 0 OAHKPOTCTBE, HO ¥ MHOTHE APYTHUE MONOXKe-
HMSI 3aKOHOJIATENILCTBA O OAHKPOTCTBE, KaK TO: O CPOKE Mpeb-
SIBJIEHUS1 TPEOOBAHUI KpeIUTOpaMy JOJKHUKY; O BEIEHUU pe-
ectpa TpeOOBaHMI KPeIUTOPOB; O TIPOBEAEHUM COOpaHUI Kpe-
JAUTOPOB U MPUHATHY MIMHU COTJIACOBAHHBIX PEIIeHHIT; 00 ouepes-
HOCTU YJOBJIETBOPEHHUsI TPeOOBaHUI KpeaguTopos U T. 1. K ye-
MY NPUMEHEHHE BCEro 3TOro CJOKHOIO NOPsKa, KOrJa HAJULIO
OZIVH KPEAUTOP, KOTOPBIN BCEIIa MOXKET BOCHOJIL30BATHCS pa-
BWJIAMU OOBIYHOTO MCTIOJTHUTEIHHOTO TIPOU3BOACTBA?

Poccuiickuii 3akoH 0 GaHKPOTCTBE MPSMO HE YKa3bIBaeT Ha
Takoe ycJoBue OaHKPOTCTBA, KaK CTEUEHHE KPEJUTOPOB, XOTs
TEPMUH «KPEAUTOPbD» UCTIONB3YETCsI MO TEKCTY BO MHOKECTBEH-
HOM umclie. Pazymeercs, OTCYTCTBHE YCJIOBUSI CTEUEHUS KPeau-
TOPOB HE MOXET ObITh MPEMSITCTBUEM ISl BO3OYKICHUS IPO-
M3BOJICTBA M0 Jiesly 0 OaHKpoTcTBe. OfIHAKO pelleHue O Mpu-
3HAaHUM JOJDKHMKA OaHKPOTOM M OO0 OTKPHITUM KOHKYPCHOTO
IPOU3BOACTBA AOJIKHO IIPUHUMATBCS CYJOM TOJIbKO MPU HAJIM-
YU y HETUIATeKeCIOCOOHOTO TOMKHUKA JBYX U OoJiee KpeanuTo-
poB (IIpu cTeyeHuu KpeauTopos). Eciu ke y JA0KHUKA K MO-
MEHTY pacCMOTpPEHHSI Jief1a 0 OAHKPOTCTBE OCTAETCS €IUHCTBEH-
HBII1 KPeIUTOP, TO CYIOIPOM3BOICTBO MO YKa3aHHOMY JIEJTy, BU-



JIMMO, JIOJDKHO OBITh TIpEeKpaIieHo (KOHKYpPCHOE MTPOM3BOJICTBO
HE JIOJKHO BBOIUTHCS), a IPUHYIUTEIbHOE B3bICKAHUE AOIKHO
OCYILIECTBIISAITLCA B PAMKaX BO30OHOBJIEHHOTO UCTIOJTHUTEILHOTO
MIPOM3BOJICTBA IO TTpaBWjiaM 3aKOHA 00 MCTOJHUTETBHOM IPO-
W3BOJCTBE.

§ 2. PuKTHBHOE OAHKPOTCTBO W IpeJHAMEpPEeHHOe
0aHKPOTCTBO

1. 3akoHOAATEILCTBOM MPEyCMOTPEHA OTBETCTBEHHOCTh 32
HEeMpaBOMEpHBIE JICHCTBUS MPH OAaHKPOTCTBE, BKJIIOYAsl TaKue
JeWCTBUsI, Kak (PUKTHBHOE W TpeTHaMepeHHOe OaHKPOTCTBO
(ct. 10 3akona o OGankporctBe, cT. 14.12, 14.13 KoAlIl PO,
cr. 195-197 YK P®). [1pu stom 3akoH 0 OaHKPOTCTBE Mpeay-
CMaTpuBaeT rpaxaaHcko-npasosbie, a KoAIl PO u YK P®, co-
OTBETCTBEHHO, aJMUHUCTPATUBHO-TIPABOBbIE U YTOJIOBHO-IIPa-
BOBBIE MOCJIE/ICTBUS TAKMX MTPABOHAPYIICHU.

B nuTepatype npaBuiIbHO OTMEYAETCsl, UTO CYyTh HEIPABOMED-
HBIX JIEUCTBUI MPU OAaHKPOTCTBE, B KOHEYHOM CUETe, CBOIMT-
Csl K YMEHBIIIEHUI0 KOHKYPCHOM MacChl HE3aBUCHMO OT Xapak-
Tepa 9TUX JEUCTBUH (COKpPBHITHE UMYIIECTBA NOJKHUKA, HEMpa-
BOMEpHOE Y/IOBJIETBOpEHUE TPEOOBAHUM OTIEIBHBIX KPEAUTO-
POB, Heroa4a JOKHUKOM 3asiBJICHUS O MIPU3HAHUM JTOJKHUKA

OGAHKPOTOM M T. I1.), K YIIIEMJIEHUIO HHTEPECOB KPEITUTOPOB 16,
PaccmaTpuBasi BOIpoc O (PMKTMBHOM U IpeTHAMEPEHHOM
OaHKPOTCTBE, MPEkKe BCEr0 HEOOXOMUMO COOTHECTH TEepPMH-
HBl «HECOCTOSITEILHOCTb» M «0aHKPOTCTBO». B 3akoHomaTesh-
CTBe 3apyOe’KHBIX CTPaH 3TU TEPMHHBI UMEIOT PA3JIMYHOE 3HAYEC-



HUe. BaHKpOTCTBO paccMaTpuBaeTCs Kak YacTHBIN, HanOosiee ce-
PbE3HBIM CTy4Yall HECOCTOATEIBHOCTH, KOTZIa HECOCTOSITEJIbHBIN
JOJKHUK COBEpILAET YIrOJOBHO HaKa3yeMble JIE€SHUS, HAHOCS-

mue ymepo KpC,Z[HTOp&M”.

Taxoi mogxon ObLT XapaKTepeH U 11 POCCHICKOTO MpaBa J0-
COBETCKOro nepuopa: «...Ilox 6aHKpOTCTBOM clieyeT MOHUMATh
HEOCTOPOKHOE WM YMBIIJIEHHOE MPUYUHEHNE HECOCTOSITENb-
HBIM JOJDKHUKOM yIepOa KpeAuTopam MoCpeCTBOM yMEHbIIIe-
HUSI VI COKPBITHSI MMYIIECTBA. DaHKPOTCTBO sIBJsieTCs, Ta-
KM 00pa30M, YTOJIOBHOM CTOPOHOM TOr0O IpaXkaHCKOTO OTHO-

LIEHNUsI, KOTOPOE HA3BIBACTCS HECOCTOATETLHOCTBION |0 «GaHK-
POTCTBO CJIAraeTcsl U3 IByX JIEMEHTOB, U3 KOTOPBIX OfIUH (HECOo-
CTOATEJIbHOCTh) MOHATHE I'PakJaHCKOIo IpaBa, Apyroi (OGaHk-
POTCKOE IESIHUE) [IOHSATHE YTOJIOBHO-IIPABOBOC .

B 3akoHe 0 OaHKpOTCTBE NMPeSyCMOTPEHBI I'PakAaHCKO-TIpa-
BOBBIE [TOCJIE/ICTBUS IEUCTBUI, KOTOPBIE MOTYT NP ONpe/esieH-
HBIX OOCTOATENbCTBAX KBATM(PULIMPOBATHCA KaK aJMUHHUCTpA-
TUBHbIE WJIM YTOJIOBHbIE INPABOHAPYILIEHUS, UMEHyeMble (PUK-
TUBHBIM (JIO)KHBIM) Y IpeJHAMEPEHHBIM (yMBIIIJIEHHbIM) OaHK-
POTCTBOM.

2. B m. 3 cr. 10 3akona o GaHKpPOTCTBE MPELyCMOTPEHBI
I'Pa’k1aHCKO-TIPaBOBbIE TMOCJIEACTBUS MPABOHAPYILIEHHS, BbIpa-
’KAIOILErocsl B COKPHITUM UMYIIECTBA JOJDKHUKA OT OOpalleHus
Ha HEro B3bICKaHUsl JOJUKHUKOM WJIM B OTKa3e OT OCMapUBaHUs
HEOOOCHOBAHHBIX TPEOOBAHUIA 3asIBUTEIIS 11O CTOBOPY OJKHU-



Ka Cc 3asBuTeseM. B ciayyae ecnu 3asBieHHME JTODKHHMKA MOja-
HO JIOJUKHMKOM B CyJ NPHU HaJUYMH Y JTOJDKHUKA BO3MOXKHO-
CTU yAOBJIETBOPUTH TPEOOBAHUS KPEAUTOPOB B MIOJIHOM 0ObeMe
WM IOJDKHUK HE TIPUHSLT MepHI 10 OCTIApUBAHUIO HEOOOCHOBAH-
HBIX TpeOOBaHUI 3asBUTENIA, JOJDKHUK HEceT Tepes] KpeauTo-
paMu OTBETCTBEHHOCTD 32 YOBITKHY, IIPUYMHEHHBIE BO3OYK/ICHH-
€M IPOM3BOJICTBA I10 JieJTy 0 OAHKPOTCTBE UM HEOOOCHOBAHHBIM
MIpU3HAHKEM TpeOOBAHUN KPEIUTOPOB.

YOBITKY /11 KPEAUTOPOB B TAKUX CITyYasiX MOT'YT BbIpaXKaTh-
s, B YaCTHOCTH, B pacxofax KpeauTOPOB, BbI3BAHHBIX MIPUOCTA-
HOBJICHUEM MCIIOJIHEHHUS UCTIOTHUTENIbHBIX JOKYMEHTOB B paM-
Kax UCMOJIHUTETLHOTO MPOM3BOACTBA (CT. 63 3akoHa 0 OaHKPOT-
CTBE).

[Tpy HaTMuMK B yKa3aHHBIX JEHCTBUAX (Oe31eHCTBUN) TOIK-
HUKa MIPU3HAKOB (BUKMUBHO20 OAHKPOMCIBA MOKET HACTYIUTh
aJIMMHUCTPATUBHAS WJIM YTOJIOBHAsl OTBETCTBEHHOCTb OOsI3aH-
HbIX Jul. Tak, cr. 14.12 KoAIl P® onpegesnsier coctaB U no-
CIIeNICTBUSL (PUKTUBHOTO OAaHKPOTCTBA KaK aJIMUHUCTPATUBHOTO
npoctynka. PuKTUBHOE OAHKPOTCTBO — 3TO 3aBEIOMO JIOKHOE
00BSBJICHHE PYKOBOAUTENIEM IOPUANYECKOTO JIUIIA UM YUPEan-
TeJieM (YYaCTHUKOM) I0pUIMYECKOro JIuIa 0 OaHKPOTCTBE I0PH-
JUYECKOTrO JIMIA WY IPAXKAAHUHOM, BKJTI0OYasl MHAUBU1YaJIbHBIX
npeANpUHUMATEIei, O CBoeM OaHKPOTCTBE, B TOM YKCIIe 00pa-
IIEHWEe STUX JIMI] B CYJ C 3asIBJIECHUEM O MPU3HAHUM JTOJKHUKA
OGaHKPOTOM TPHU HATTMYUK Y HETO BOZMOKHOCTH YIIOBJIETBOPUTD
TpeOOBaHUS KPEIUTOPOB B MOJHOM OOBEME, €ClTU TaKHe JIeH-



CTBUSI HE COJiepKaT MPU3HAKOB NIpecTyIuieHus. Takue neicTBus
BJIEKYT HAJIO)KEHUE aMUHHMCTPATUBHOTO mTpada Wik AUCKBA-
TM(PUKAIIIO COOTBETCTBYIONIHX JIHII.

YTO/IOBHO-TIPABOBOM COCTaB W TOCHENCTBUSI (PUKTHUBHOTO
6ankpotcTBa npeaycmorpensl ct. 197 YK P®. Ilpu stom ¢uk-
THBHOE OAaHKPOTCTBO OMPENENSETCS KaK 3aBEI0OMO JIOKHOE 00b-
SIBJICHUE PYKOBOIUTENIEM WJIHM YUpeauTesieM (y4aCTHUKOM) I0pHu-
JMYECKOro JIUIa 0 OAHKPOTCTBE JTAHHOTO I0PUAMYECKOTrO JIMIIA,
a PaBHO rPaXJTaHUHOM, BKJIIOUAsl UHAUBUAYATbHBIX MTPEITPUHI-
Mmaresiei, 0 CBoeM OAaHKPOTCTBE B LIEJISIX BBEICHUS B 3a0yK-
JeHre KPEeJUTOPOB ISl TOTyYeHUsI OTCPOYKH WJIM PacCPOUKH,
NPUYHTAOIIMXCS KPeJUTOpaM IUIaTexel, Win CKUIKHU C I0JITOB,
a paBHO JJIs1 HEYIUIATHI JIONTOB, €C/IM 3TO JesTHUe MPUYUHIIIO
kpynsei ymep6 (1 miaa. 500 ThIC. py0.). Takue neicTBus Ha-
Ka3bIBAIOTCSl HANOOJIee Cepbe3HBIMHU YTOJOBHBIMH CAHKITUSIMHU:
KPYITHBIM IITPadOM UM JIMIIIEHUEM CBOOOIbI.

Takum 0Opa3oM, pasrpaHUYEeHUE MEX]y TI'pakJaHCKO-TIpa-
BOBBIM, aJIMUHUCTPATUBHBIM U YTOJIOBHBIMU TTPABOHAPYIIICHUSI-
MU TIPOBOIUTCS TJIaBHBIM 00pa3oM IO CTETeHH OOIIeCTBEHHOM
OIACHOCTH U pa3mepy yuiepoa, IPUYUMHEHHOTO TPOTUBOMNPABHbI-
MU JEUCTBUSIMHU.

3.Bm. 4 cr. 10 3akoHa 0 GaHKPOTCTBE MPEAYCMOTPEHBI TPAK-
JaHCKO-TIPaBOBbIE TOCIIECTBHS MPABOHAPYIIIEHHUs, BhIpaXkalo-
IIErocsi B I0BEICHUH JOJKHUKA IO OAHKPOTCTBA: €CIIH IOJKHUK
MpU3HAH OAHKPOTOM BCJIeJICTBUE JICUCTBUI (Oe3/1e1CTBHS) KOH-
TPOJMPYIOIINX JODKHUKA JIMII, TAKWE JIMIA B CIy4ae HeIoCTa-



TOYHOCTH MIMYIIIECTBA JOJIKHUKA HECYT CyOCUIMAPHYIO OTBET-
CTBEHHOCTb 110 ero ods3atenbctBam (cr. 399 'K P®). BT'K PO
COXPaHWJIOCh TIPABUJIO, PEryaupyoliee B3auMOOTHOIIIEHUS J10-
YepHero oOIEeCTBa U OCHOBHOT'O XO3SMCTBEHHOTO TOBAPHUITIECTBA
WM O0IIEeCTBa: B CIydyae OAaHKPOTCTBA JIOUEPHETO OOINECTBA 10
BUHE OCHOBHOT'O XO3SIICTBEHHOT'O TOBAPUITIECTBA MJIA OOINECTBA
nocJie/iHee HeceT CYyOCHIMApHYI0 OTBETCTBEHHOCTD IO €ro JI0JI-
ram (1. 2 cT. 67.3).

[loa KOHTPONMUPYIOLIUM JOTKHUKA JIMLIOM MOHUMAETCSI JIULIO,
umMeroiee MO0 MMeBIlee B TEUeHUE MEeHee YeM 2 rofia JIo MpH-
HATHUS CYJIOM 3asiBJICHUS] O TIPU3HAHHMU JIOJDKHMKA OaHKPOTOM
MPaBO /1aBaTh 00SA3aTeNIbHbIE ISl UCTIOTHEHU S TIOJDKHUKOM YKa-
3aHUS WJIM BO3MOXKHOCTh MHBIM 00pa30M ONpeaesisTh AeUCTBHS
JOJDKHUKA, B TOM YHC/E MYTeM MPUHYXKICHUS] PYyKOBOIUTEs
WIA YJIEHOB OPraHoOB YIMpaBJIeHUs JNOUKHUKA JMOO OKa3aHMS
OMpeeISIIONIEro BAUSHUS Ha PYKOBOIMTEISI UM YJIEHOB Opra-
HOB yIpaBJIeHUs JIOJDKHUKA MHBIM 00pa30oM. B yacTHOCTH, KOH-
TPOJMPYIONTUM JIOJDKHHMKA JIMTIOM MOTYT OBITh MPU3HAHBI YJie-
HBI JTMKBUJAIIMOHHON KOMUCCHH, JTUIO, KOTOPOE B CHITY TOJTHO-
MOYMSI, OCHOBAHHOTO Ha JOBEPEHHOCTH, HOPMATUBHOM IPAaBOM
aKTe, CIerUaabHOrO TOJTHOMOYMS MOIJIO COBEpIIATh CAENIKU OT
UMEHM JOJDKHUKA, JIMIO, KOTOPOE UMEJIO MPAaBO PACHOPSIKATh-
cs1 50 % w Gosee roIOCYIONIUX aKIUi AKIMOHEPHOTO OOINECTBa
i OoJiee YeM MOJIOBMHHOM JI0JIel YCTaBHOTO KaruTasia oore-
CTBa C OrPaHUYEHHOM OTBETCTBEHHOCTHIO (CT. 2 3aKkoHa O OaHK-
POTCTBE).



YcnoBusiMU OTBETCTBEHHOCTH TaKMX JIMIL SBJSIOTCS: (hakKT
IPaX/IaHCKOTO TIPaBOHAPYIIeHsI, (DAKT HAJMUUsI YOBITKOB, Ha-
JIMYUe TIPUYMHHOMN CBSI3M MEX/Ty ITPaBOHAPYILICHUEM U YOBITKA-
MU, BUHA KOHTPOJIMPYIOLIMX JOKHMKA Jull. [Ipu aTom npeamno-
Jlaraercs, IMoKa He JIOKa3aHO MHOE, YTO JIOJUKHUK ITPU3HAH OaHK-
POTOM BCJIE/ICTBUE JIEHCTBUN (Oe3AefCTBHSI) KOHTPOIUPYIOIINAX
JOJDKHUKA JIMI] TIPU HAJIMYUKM OJIHOTO M3 CJIETYIONIMX OOCTOSI-
TEJILCTB:

— MPUYUHEH Bpe]] UMYIIIECTBEHHbIM IMpaBaM KpPeIUTOPOB B
pe3yJIbTaTe COBEPUICHUSI KOHTPOJIMPYIOIIMM JOJIKHUKA JIULIOM
WIH B TIOJIb3Y 9TOTO JIMIA JIUOO C ero 0JoO0peHus CAEIOK JI0MK-
HUKa, BKJIIOYasi ClIEJIKU, yKazaHHble B cT. 61.2 u 61.3 3ako-
Ha 0 OaHKPOTCTBE (IMOJO3PUTEIIbHBIC CIEIKH JTOJIKHUKA; CACTKA
JOJDKHUKA, BJIEKYIIE 32 cOOOW OKa3zaHWe MPEANOUTeHUsT OJJHO-
MY U3 KPEeIUTOPOB Mepel IPYIrUMHU KPEAUTOPAMM);

— TOKYMEHTHI OyXTaJITepCcKOro yJera U OTYETHOCTH K MOMEH-
Ty BBIHECEHU s OTIpe/Ie/ICHUsI O BBEACHUM HAOMIOACHUS WU TTPH-
HSATUS PEIleHUs] O TPU3HAHUH JIOJDKHUKA OAHKPOTOM OTCYTCTBY-
10T WIK He comepxkar uagopmaimio 00 o0bekTax, (opMUpoBa-
HUE KOTOPOU SIBJIsIETCS 00sI3aTeIbHBIM B COOTBETCTBHMHM C 3aKO-
HozatenbeTBoM P®, mibo ykazanHas nHdOpMaIys UCKaxeHa, B
pe3yJIbTaTe Yero CymeCTBEHHO 3aTPYJHEHO MMPOBEICHUE MTPOLIe-
Iyp, MPUMEHsIEMBIX B jiejie O OaHKPOTCTBE, B TOM 4Kciie (hOpMu-
pOBaHKe U pean3alysi KOHKYpCHOU Macchl. JJaHHOe ToJokeH e
MIPUMEHSIETCSI B OTHOIIIGHUH JIMII, HA KOTOPBIX BO3JIOKEHA 00s1-
3aHHOCTb OPraHU3AIINH BeJICHUsI OyXTaITePCKOTrO yJdeTa v XpaHe-



HUS JIOKYMEHTOB OyXTaJTepCKOro y4eTa U OTYeTHOCTH JIOJKHU-
Ka (HampuMep, B OTHOIIIEHUU PYKOBOAUTENS IOJIKHUKA, YIIPaB-
JISTIOIIEN KOMIAHUU U T. I1.).

[Tpu Apyrux BO3MOXKHBIX OOCTOSITEILCTBAX OpeMsl JOKa3bl-
BaHM (hpaKTa MpaBOHAPYIIEHUSI BO3JIAaraeTcsi Ha apOUTPaKHOTO
YIIPABJISIONIETO, HATPUMED, B CTy4ae HEOCHOBATEJIbHOTO 00O0ra-
IIeHMsI KOHTPOJIMPYIOIIETO AOKHUKA JIMIIA 32 CYeT UMYIIeCTBa
JOJIKHUKA.

KoHTtponupyioiiee TOKHUKA JIMLO, BCIEACTBUE NEUCTBUI
(Ge3meiicTBUS) KOTOPOTO JOKHUK TPH3HAH OAaHKPOTOM, He
HeceT CyOCHIMapHON OTBETCTBEHHOCTH, €CIIU JOKAXKET, YTO ero
BMHA B MPU3HAHUU JOJUKHUKA OAaHKPOTOM OTCYTCTBYeT. Takoe
JIMIIO TaKKe TPU3HAETCS HEBUHOBHBIM, €CJIM OHO JIEHCTBOBAJIO
JOOPOCOBECTHO M Pa3yMHO B MHTEpECax JOJKHUKA.

3aKoH MpeycMaTprBaeT COMMAAPHYIO OTBETCTBEHHOCTh KOH-
TPOJMPYIOIIUX JOJKHHUKA JIMII, €CIA JOJDKHUK MPU3HAH OaHK-
POTOM BCJIEICTBHE NEHCTBUI (Oe3/1efCTBYS) HECKOJIBKUX TaKMX
JIII.

Pasmep cyOcuauiapHOl OTBETCTBEHHOCTH KOHTPOJIUPYIOIIE-
ro JIOJUKHUKA JIMIIA PaBeH COBOKYITHOMY pa3Mepy TpeOoBaHUI
KPEAMTOPOB, BKIIIOYEHHBIX B peecTp TpeOOBaHUI KPEAUTOPOB, a
TaKXe 3asIBJICHHBIX TIOCJIE 3aKPBITHS peecTpa TpeOOBaHMIA Kpe-
JUTOPOB M TPeOOBAHUU KPEIUTOPOB MO TEKYIIUM ILUIaTekaM,
OCTaBIIMXCs HE TOTAIlIeHHBIMU IO MPUYMHE HETOCTAaTOYHOCTHU
UMYIIIECTBA JIOJDKHHUKA. Pazmep OTBETCTBEHHOCTH KOHTPOJIUPY-
IOIIETO JIOJDKHUKA JINIA MOXKET ObITh YMEHBIIIEH, eCld UM OyJeT



JIOKa3aHoO, UTO pa3Mep Bpeda, MPUIMHEHHOTO UMYIIECTBEHHBIM
MpaBaM KPeJAUTOPOB IO €ro BUHE, CYIIECTBEHHO MEHbIIIE pa3Me-
pa TpeGOBaHMIA, IOAJIEKAIIUX YIOBJIETBOPEHUIO 32 €r0 CYeT.

[TpuBnedenue Kk CyOCHAMAPHON OTBETCTBEHHOCTU MO 00s13a-
TeJIbCTBAM JIOJKHUKA KOHTPOIUPYIONINX JOJKHUKA JIUIT HE TTpe-
MATCTBYET MPEAbsBICHUIO TPEOOBAHUI yUpeAUTesMU (ydacT-
HUKaMH) JIOJDKHUKA O BO3MEIEHUM YOBITKOB OpraHaMu I0pU-
JMYECKOro JIMIa 0 OCHOBaHMSAM, MPeyCMOTPEeHHBIM CT. 53.1
'K P®, B yactu, He IOKPHITOM pa3mMepoM CyOCHMApHOU OTBET-
ctBeHHOCTH (11. 9 cT. 10).

B cootBerctBum co cr. 53.1 'K P® nuno, kotopoe B cuity
3aKOHa, MTHOT'O MTPABOBOT0 aKTa WJIA YUPEAUTETBHOTO TOKYMEHTa
IOPUIMYECKOTO JIMIIA YIOJIHOMOUYEHO BBICTYNATh OT €r0 UMEHH,
00513aHO BO3MECTUTH TIO0 TPEOOBAHUIO IOPUIUIECKOTO JIUIIA, €TO
yupenuTesniel (y4acTHUKOB), BBICTYMAIOIIMX B MHTEPECax IOpU-
JMYECKOTro JINIA, YOBITKH, TPUYMHEHHBIE TIO €r0 BUHE IOPUIN-
YecKOMY JIMIy. YKa3aHHOE JIMIIO HeCET OTBETCTBEHHOCTh, €CIIU
Oy/IeT JOKa3aHo, YTO TIPY OCYITIECTBJICHUU CBOMX ITPAaB U UCTION-
HEHUU OOSI3aHHOCTEH OHO JIEWCTBOBAJIO HEI0OPOCOBECTHO WIIU
HEepa3yMHO, B TOM YHCJIe €CJIU ero JeucTBus (6e3neicTBue) He
COOTBETCTBOBAJIM OOBIYHBIM YCJIOBUSIM I'Pa’kJIaHCKOrO 000poTa
WM OOBIYHOMY TTPEAIPUHUMATETECKOMY PHCKY.

K oTBeTCTBEHHOCTH MOTYT OBITh TIPUBJICUYEHBI TAKKE UICHBI
KOJIJIETHMAJTBHBIX OPraHOB IOPUINYECKOrO JINIIA, 32 UCKTIOYEHUEM
TeX U3 HUX, KTO T'OJIOCOBAJ MPOTUB PEIIeHus], KOTOPOE TOBJIEK-
JIO IPUYUHEHUE I0PUIMIECKOMY JIMIY YOBITKOB, WU, CUCTBYS



J0OPOCOBECTHO, HE IPUHUMAJI yYacTHs B TOJIOCOBAHUH, a TAKKE
JMIIO, UMemolee (PaKTUIECKyl0 BO3MOKHOCTh ONPEAessATh Jei-
CTBHS IOPUIMYECKOrO Jimia (Hanpumep, adpuimpoBaHHoe JH-
110). B ciydae coBMecTHOro npuurMHeHust yObITKOB I0PUINYECKO-
My JIMIIy BUHOBHBIE JIUIIA OOSI3aHBI BO3MECTUTh YOBITKHM COJIH-
JapHO.

[Tpu HaMumK B IeficTBUSX (O€31eHCTBUM) KOHTPOJIUPYIOIIIe-
'O IOJDKHUKA JIMLA TPU3HAKOB NPEOHAMEPEHHO20 OAHKPOmMCcmea
MOJKET HACTYNUTh AJMUHUCTPATUBHASl WA YrojOBHAasi OTBET-
CTBEHHOCTb OOSI3aHHBIX JIUII.

Taxk, ct. 14.12 KoAIl P® onpeaenser coctaB U NOCIEACTBUS
NpeIHAMEPEHHOro OAaHKPOTCTBA KaK aJIMUHUCTPATUBHOTO MPO-
CTYNKA, MOJ KOTOPbIM MOHUMAETCs COBEPIIEHUE PYKOBOIUTE-
JIeM WK yupeauteieM (YY4aCTHUKOM) IOPUIMYECKOro JIMIA JIH-
00 rpax JaHWHOM, BKJIIOYAsI UHAVBUIYaIbHBIX MTPEIpUHUMATE-
Jiel, neficTBuil (0e31eCTBIS), 3aBEIOMO BJIEKYIIIUX HECIOCO0-
HOCTb I0PUIMYECKOrO JIUIA UM UHIUBUAYAJBHOTO MPEANPUHU-
MareJisi B IOJIHOM 0ObeMe YIOBJIETBOPUTH TPEOOBAHM ST KPEUTO-
POB TI0 JICHEKHBIM 00sI3aTeIbCTBAM U (WJIN) UCTIOTHUTh 0OsI3aH-
HOCTb MO yIuiate 00s3aTeNIbHbIX TUIATekel, eCli 9TU JAeNCTBUS
(Ge3neiicTBrE) He coliepKaT YroJIOBHO HaKa3yeMbIX AessHuid. [1o
CYIIECTBY, pe4b UJIET 00 YMBIIIJIEHHOM CO3/IaHUY WJIH YBEJInJe-
HUU HEIUIaTeKeCTIOCOOHOCTH I0PUINYECKOTO JIUIA WX UHIUBU-
QyaJIbHOTO IIperpuHuMaress. Takue 1eiCTBUS BJIEKYT HaJIOKe-
HUE aJIMUHUCTPATUBHOTO MTpada Wi IUCKBATU(UKAIHIO.

YTon0BHO-IIPABOBOI COCTAB U MOCJECTBUSI TPeJHAMEPEHHO-



ro GankporctBa mpemgycmorpensl ct. 196 YK P®. Ilpu stom
npeIHaMepeHHOe OAHKPOTCTBO OIPEENIsSeTCs COBEPIIIEHUE PY-
KOBOJIUTEJIEM WM y4ypeauTesemM (yYaCTHUKOM) IOPUANYECKOrO
mvia Judo TPpakJAaHUMHOM, BKJIIOYAsl WHIMBUAYAIbHBIX Ipe[-
TIpUHUMATEJIeH, IeCTBUI (Oe30eCTBHS), 3aBEIOMO BJICKYIIHX
HECMOCOOHOCTh IOPUAMYECKOTO JIMIA WA WHIUBUIYaILHOTO
npeanpuHuMaTessl B TIOJTHOM 00beMe yIOBIETBOPUTH TpeOoBa-
HUS KPEAUTOPOB IO AEHEKHBIM 00513aTeIbCTBAM U (MJIN) UCTION-
HUTb 00S3aHHOCTb 10 yILIaTe 0OsI3aTeIbHbIX TUIATEXKEN, €CIIU 3TU
nericTBus (Oe3AefCTBIE) MPUYMHILIN KPYNHbIA yiepo (cT. 196
VK P®). YkazaHHble AeCTBUSI HAKA3bIBAIOTCS aHAJIOTUYHO Mpe-
CTYILUICHUIO B BU/Ie (DUKTUBHOTO OAHKPOTCTBA.

4. 3akoHOM O OGAHKPOTCTBE W JAPYTMMH 3aKOHOJATEIbHBIMU
aKTaMU NPeJyCMOTPEHA TaKKe IPaxAaHCKO-IIPABOBAs, A IMUHHU-
CTpaTUBHAS U YTOJIOBHASI OTBETCTBEHHOCTD 32 UHbIE HENPABoMep-
Hble Oelicmeus npu OaHKpomcmee, CyTh KOTOPbIX, B KOHEYHOM
cueTe, CBOIUTCS K HE3aKOHHOMY YMEHbBIIIEHUI0 KOHKYPCHOM Mac-
ChI (YIIEMJIEHUIO MTHTEPECOB KPETUTOPOB) HE3ABUCUMO OT CyOh-
€KTOB, COBEPIIAIONINX TaKWe ACWCTBUS W XapaKTepa ITUX Jeu-
CTBUM (COKPBITHE UMYIIECTBA JOKHUKA, HEIIPABOMEPHOE YJI0-
BJIETBOPEHUE TPEOOBAHUI OT/IEIbHBIX KPEAUTOPOB 32 CYET UMY-
HIECTBA AOJKHUKA, HENoAaya JODKHUKOM 3asIBJIEHUS B CY O
NPU3HAHUU JIOJDKHUKA OAHKPOTOM B CITydasiX, IMPETyCMOTPEH-
HBIX 3aKOHOM 0 OAHKPOTCTBE, HE3aKOHHOE BOCIIPETISITCTBOBAHKE
JesITeIbHOCTH apOUTPaKHOTO YITPABJISIONIETO U T. 11.).

Ecnu HerpaBoMepHbIe ISHCTBUS TTPU OAaHK POTCTBE TPE/ICTAB-



JISIOT cOOO0M TpaskIaHCKKE TIPABOHAPYIIEHU I, OHHU BJIEKYT 3a CO-
0011 TpaXkJIaHCKO-TIPABOBBIEC MOCJIEACTBUS B BUE BO3MEIICHUS
NPUYMHEHHBIX YOBITKOB. COBepIlicHUE YKa3aHHbBIX JICHCTBUM,
COCTaBJISIIONIUX aIMUHUCTPATUBHBIE MPOCTYIKHU, BIeYET HAJIO-
JKeHHe aJIMUHUCTPATUBHOTO IITpada Ha COOTBETCTBYIOIIUX JIHII
WK UX JuckBamudukanuio. Ecim cooTBeTCTBYIOIIUE ASUCTBUS
KBUTU(DUIMPYIOTCS KaK MPeCcTyIUIeHUs, TO, B 3aBUCUMOCTH OT
UX KBaIM(UKAIIMU, HA BUHOBHOE JIMIIO Hajaraetcs mrpad, jm-
00 OHO MPUBJIEKAETCSI K 00S3aTeIbHBIM WM UCIIPABUTETHHBIM
paboTam, OO MOABEPraeTCs apecTy, OrPaHMUSHHIO UJTH JIHIIIe-
HUIO CBOOOIBI.

5. Topsiiok BbISIBIEHUS MPU3HAKOB (PUKTUBHOTO U TpeqHa-
MEpEHHOTo OAHKPOTCTBA, a TAK)KE MHBIX HEIPABOMEPHBIX JIeHi-
CTBUI TIpu OAHKPOTCTBE omperensiercs: (efepalbHbIMU CTaH-
JaapTamu, pa3pabaThiBaeMbIMU HAIIMOHAIBHBIM OObETUHEHHEM
CPO u yTBepKIaeMbIMH PETYIUPYIOIIMM OpraHoM — MUHIKO-
HompazButus Poccum (m. 9, 12 cr. 26.1, m. 4 cr. 29 3ako-
Ha 0 GaHKpoTcTBe). OOA3aHHOCTD BBHISBIIATH MPU3HAKU A]IMH-
HUCTPAaTHBHBIX MPABOHAPYIIEHUI U NIPECTYIUICHUH, B TOM YUC-
Jie IPU3HAKOB (PUKTUBHOIO U MpeHAMEPEeHHOro OAaHKPOTCTBA,
a TakXke 0OCTOSITeNIbCTBA, OTBETCTBEHHOCTh 32 KOTOPbIE TPey-
cMmotpena cT. 10 3akoHa 0 GaHKPOTCTBE, BO3JIOXKEHA HA apOUT-
PKHBIX YIPABISAIONINX, PEATU3YIONIMX MPOLIEAYPhI, TPUMEHSI-
emble B fene o 6ankporcTse (1. 2 cT. 20.3 3akoHa 0 6aHKPOT-

crBe)?’. YCTaHOBMB HanMuMe TaKKX NIPU3HAKOB, apOUTpPaKHbBIN
YIPABJIAIIMI COOOIAET O HUX JIMIAM, y4acTBYIOILUM B Jiesie



0 OaHKpOTCTBE, coOpanuio Kpeautopos, CPO, djieHoM KoTopoi
SIBJISIETCS] apOUTPAKHBIA YIPABJISIIONIAN, U B OPraHbl, K KOMIIe-
TEHUUH KOTOPBIX OTHOCATCS BO30YKIeHUe JeJ1 00 aAMUHUCTpa-
TUBHBIX TTPABOHAPYIIIEHUSIX U PACCMOTPEHNE COOOIIEHUH O Tpe-
crymienusix (1. 2 cr. 20.3 3akoHa 0 6aHKpPOTCTBE).

KonTpoJbHbIE BONPOCHI

1. KakoBbI MPU3HAKY MOHATHS HECOCTOSTENIBHOCTH (OaHKPOT-
crBa)? [louemMy 3aKOH NO-pa3HOMY ONPEAESSET ITU IPU3HAKU B
OTHOILEHUU JOTKHUKOB-TPAXK/IaH U I0JKHUKOB — IOPUIUYECKUX
Jmn?

2. Kakoe 3HaueHue MMeeT JAejeHue MPU3HaKoB OAaHKPOTCTBA
Ha BHELIHUE U CyIIHOCTHbIe? C KaKoro MOMEHTa JOJKHUK CUM-
Taercst 0GaHKPOTOM ?

3. Ha xakoi MOMEHT OnpeaesnsaeTcs COCTaB U pa3Mep JCHEX-
HBIX 00S3aTENILCTB: a) HA MOMEHT TOJaud B CYJ 3asBJICHUS O
NPU3HAHUY JIOJDKHUKA OAHKPOTOM; 0) HA MOMEHT MpOBEIEHUsI
NepBOro coOpaHusi KPeIUTOPOB; B) HA MOMEHT BBEJCHUS Kax-
JIOH TIPOIIeTy Pbl, TPUMEHSIEMOM B Jiejie 0 OaHKpOTCTBe?

4. Ilo KakMM NIpaBUJIAM OIpPENENseTCs pa3Mep ACHEKHbIX
00513aTeNIbCTB U 00s3aTeNIbHBIX I1JIaTeKe ?

5. Yro Takoe (pMKTUBHOE U MpeJHaMepeHHOe OaHKPOTCTBO U
KAKOBBI X MTPABOBbIE TOCIEACTBUS?
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I'naBa 2.

3AKOHO/JIATEJIBCTBO O BAHKPOTCTBE

§ 1. Hcmopus pazsumusi 3aKOHOOamenscmea 0 OaHKpomn-
cmee.

§ 2. Ilpupooda u cmpykmypa 3aKoH00ameabcmea 0 OAHKpont-
cmee.

§ 1. UcTopusi pa3BuTHs 3aKOHO,1aTeJHLCTBA 0 OAHKPOT-
CcTBe

1. Mcropruecku 3aKOHO/IATEIbCTBO O OAHKPOTCTBE HAYMHA-
JIOCh ¥ BILIOTH 70 KoHIa XIX B. ABJISJIOCH 3aKOHOJATETHCTBOM O
OGaHKPOTCTBE UCKJIIOUUTENBHO (PU3MUECKUX JIMII, & TIOCTIe STOro,
C MOSIBJIEHUEM W Pa3BUTHUEM UHCTUTYTA IOPUIUUECKUX JIUII, CTa-
JI0 BKJTIOYATh TaKke HOPMBI O OAHKPOTCTBE IOPUIMUECKUX JIHII.



B nuteparype no-pasHoMy ONpeensioT BpeMsl 3apOKAeHU s
3aKOHO/IATENIbCTBA O OAHKPOTCTBE: OJHU ABTOPBI OTHOCAT €rO
K JIpEBHEHINEMY IpaBy, KOIja OOBEKTOM B3bICKAHWS OBUIO HE
CTOJIBKO UMYIIIECTBO JIOJKHUKA, CKOJIBKO €r0 JIMYHOCTh, U KOT1a
JOJDKHUK MOT OBITh IIPOJIaH HAa TOPrax C TeM, YTOObI BHIPYYEeHHbIE

21
CpeJ/ICTBa pacIpeleUTh MEeKAy KpeaUuTopaMu -~ ; Ipyrue yTBep-
KJIAI0T, YTO «B 3aKOHOJATEIbCTBAX IPEBHEMUIIIMX HAPOJIOB HE CY-

IIECTBOBAJIO HACTOSILIETO KOHKypca>>22, Y OTHOCSIT 3apOXK/IEHUE
MHCTUTYTa OaHKPOTCTBA K OoJiee Mo3AHEMY NIEpUOLY, KOria 00b-
€KTOM B3bICKAHHUSI CTAJIO UMYILECTBO, & HE IMUHOCTh TOJKHUKA,
¥ MICTIOJTHEHHE OBLITO BBIBE/ICHO U3 00IACTH YaCTHOTO CaMOYIIPaB-
CTBa W NEPEAAHO noj Haa30p rocygapersa. Tak, I'. @. Hlepiie-
HEBUY IUCAJI, YTO «TOJIbKO Pa3BUTOE KPEIUTHOE XO35IMCTBO MO-
JKET BbI3BATh MOTPEOHOCTh B CO3JIAaHWU TE€X HOPM Marepualib-
HOT'O M IIPOLIECCYAIBHOTO MPaBa, KOTOPBIE B CBOEW COBOKYITHO-
CTU 00pa3yloT KOHKYPCHOE IpaBo, T. €. COBOKYITHOCTb IOPUIM-
YEeCKMX HOPM, Pa3pelaoliyx creueHre TpeOOBaHN Ha UMYIIe-

CTBO, HE/IOCTATOYHOE 151 ITOJTHOTO UX y)IOBJ'IeTBOpeHI/IH>>23
JleNCTBUTENBHO, I71aBHAA NIPUYUHA U CTUMYJI Pa3BUTHUS KOH-
KypPCHOTO IpaBa — pa3BUTHE TOPIOBJIM, KPEAUTHBIX OTHOLIE-
Huil. Tak, ¢ pazBuTreM Toproiu B Mranuu noseasiorcs nep-
Bble KOHKYPCHBIE CTaTyThl: cTaryT Benenuu 1244 r., craryr I'e-
Hyu 1488 r. UTanbsaHcKkoe KOHKYPCHOE MTPaBo ObLJIO HAITPABJIEHO
IPEeXk /e BCEro Ha PEryJIMpOBaHUE TOPrOBOM HECOCTOATEIBHOCTH,
HOCKOJIbKY (PAKTMUECKM MMEHHO KYILbl BIAJalyd B HEOIUIAT-



HOCTb.

dpaHITy3cKOE 3aKOHOAATETHCTBO O OAHKPOTCTBE, MPEK/IE YeM
CTaTb Ha OXpaHy TOProBOrO KpeauTa, MpPOILIO 3HAYUTENIbHBIN
nyTh pa3BuThs. CHavyaga NOSBWINCH apXauuHble ykasbl Ppan-
mucka [ 1536 r., I'enpuxa IV 1609 r., opnonanc KombOepa
1673 r., 3aTeM Toprosoe ynoxenue 1807 r. n 3akon 1808 r., ¢ KO-
TOPBIM CBSI3BIBAIOTCS 3HAUUTEIbHbIE U3MEHEHUs (PPaAHILy3CKOrO
3aKOHO/IATENIbCTBA O OAHKPOTCTBE, B Pe3yJ/IbTaTe Yero npu OaHk-

POTCTBAaX CTajM NPUMEHATHCA B OCHOBHOM I'PakJIaHCKO-IIPABO-

BbIC HOCJ'ICI[CTBI/IH24.

B I'epmanuyu n3HavaabHO TOpOJA CaMM BbIpaOaThIBAIM Hava-
Jla KOHKYPCHOTO TPOIIecca, MO3TOMY KO BpeMeHU O0beTNHEHH S
I'epmanum B konne XIX B. IefICTBOBAIM camMble pa3HOOOpa3HbIe
MCTOYHUKM KOHKYpCHOro mpasa. B 1876 r. Obu1 mpuHAT 00111€e-
repMaHCKWI KOHKYPCHBIN yCTaB, KOTOPBIN, C HEKOTOPBIMU U3Me-
HEHUSIMHU, AeHCTBOBaJ OoJiee cTa JieT.

KoHkypcHOEe mpaBo AHIIMM Pa3BUBAJIOCh HE3ABUCUMO OT
KOHTUHEHTAJILHOTO KOHKYPCHOTI'O MpaBa, HO TaK:Ke MPOIIUIO MyTh
OT NPEUMYIIECTBEHHO YTOJIOBHOU HAIPaBIEHHOCTH €r0 HOPM 0
COBPEMEHHOT0 3aKOHOJATEIbCTBA O OAHKPOTCTBE, OOCITYXKMBa-
IOLIETO PHIHOUHBIE OTHOIIEHUS (HarpuMep, KOHKYPCHbIA 3aKOH
I'enpuxa VIII 1543 r., konkypcHbiii yctaB 1849 r., KOHKypc-
HbIi yctaB 1883 r.). I3BecTHO, UTO aHIIMICKOE MPaBO OKA3ajio
OI'POMHOE BJIMSIHUE HA MHOTHE ITPAaBOBBIE CUCTEMBI, IIPEXK /I BCE-
ro CIIIA, Kanaapl, ABCTpasivu.

2. Pa3BuTHe poCCHIICKOrO 3aKOHOIATENbCTBA O OAHKPOTCTBE



TaKKe IMPOIILJIO PsIJ] STAIOB, KOTOPbIE KMEIOT CBOM OCOOCHHOCTH,
orpeJesisieMble XapaKTepOM Pa3BUTHsI POCCUMCKOTO OOIIEeCTBa:
JopeBOMOIMOHHBIN (10 1917 1.), coBerckuut (¢ 1917 mo 1992 r1.),

coBpeMeHHbIH (¢ 1992 r.)>.

XapakTepusysi 00pesoMOYUOHHDBI NEPUOO PABBUTUS POCCHUIM-
CKOT'0 3aKOHOJIATeJIbCTBA O OAHKPOTCTBE, CJIEAyeT OTMETUTh, UTO
3a4aTKU PEryJIMpPOBaHUS KOHKYPCHBIX OTHOIIEHUI COIePKaINCh
yxe B Pycckoii [IpaBne, Cynednukax XV — XVI ., CobopHOM

yaoxeHuu 1649 r.2° OcHoBaresbHO yYKa3aHHbIE OTHOILIEHUS CTa-
JIM PEryJIMpOBaThCs MO3KeE, B YACTHOCTH B YCTaBe 0 OaHKpOTax
1740 r., KoTOpBIM HE BCTYNHUJ B AcUCTBHE. [IpakTnueckn nucTH-
TYT KOHKYPCHOTO IIpaBa B Poccum HaurMHaeT pa3BUBAThCS TOJb-
KO C Ha4aJIoM Pa3BUTHs TOProBbIX OTHOLIEHN!. CHavaa IpUHU-
Maetcst YcraB o 6ankporax 1800 r., a 3aTem YcTaB 0 TOProBou
HECOCTOSITENLHOCTH 1832 T., KOTOPBIN JEHCTBOBAT /10 25 OKTSO-
pa 1917 .

JlOpeBOTIOIIMOHHOE 3aKOHOAATEIBLCTBO O OAHKPOTCTBE Pa3iv-
YaJI0 HECOCTOATEIBHOCT TOPrOBYI0 M HETOPTrOBYIO. DTO pa3iv-
YK€ OKa3blBAJIO BJIMSHUE HA MOJICYJHOCTh Jiesl (B EPBOM CIly-
Yyae — KOMMEPUYECKUM CyJaM, BO BTOPOM — OOIIMM), Ha MOPSI0K
IIPOM3BOZACTBA TOM U JIPyroy KaTeropuu JeJl U Ha MOCIeICTBUSA
NPU3HAHMA CYI0M HECOCTOSTENBHOCTHU JIOJKHUKA.

JlOpeBOMOLIMOHHOE KOHKYPCHOE MPABO COAEPXKAI0 B OCHOB-
HOM HOPMBI O OaHKpPOTCTBe pusmueckux Jjuil. [Ipu 3Tom ypo-
BEHb Pa3paOOTKU HOPM ObLT JOCTATOYHO BBICOK. MHOrMe crop-
HbIE BONPOCH], BOBHUKAIOLIME B HACTOSAIIEE BPEMS B MPAKTUKE



MIpUMEHEHHST HOPM O OAHKPOTCTBE, YCIIEITHO PEIIaInch B 0pe-
BOJTIOLIMOHHOM 3aKOHOJATEJIbCTBE.

Cosemckomy nepuody ujaesi 0 BO3SMOKHOCTU MPU3HAHUS JIU-
11a 6aHKPOTOM He OblIa aOCOIOTHO UYX/IOW, HO HA Pa3HBIX ITa-
rax 3Ta ujes nojyvasia pa3jmyHOe HOPMATHBHOE BOIUIOIIECHNE.
CHauasa KOHKYPCHBIE OTHOIIIEHUS] HE MOIJIM BO3HUKATh, TAK KaK
UCKJTIOYJTUCh KaK1e-JIMOO TOProBbie OTHOIIEHU 1. OHAKO Mocie
BBegeHUsd B 1921 r. HOBOM SKOHOMUYECKOH TTOJIUTUKU U ITOSIB-
JIEHWsI TOPrOBBIX OTHOITIEHHH, a CJIeJ0BATENIbHO, HETIaTeKel 1o
JI0JITaM, MOSIBIJIACh TIOTPEOHOCTh B HOPMax O OAaHKPOTCTBE.

Tak, B 'K PCOCP 1922 r. nosBisgeTcsa 3HAUUTEILHOE YHC-
JIO HOPM, PEryJIMpYIOIIMX OTHOIIIEHH I, BOSHUKAIOIIME B CBSI3U C
OaHKPOTCTBOM I'paXIaHCKUX M TOPTOBBIX TOBAPHINECTB 1 (pY3H-
yeckux auil (cT. 219, 260, 289, 294). I'TIK PC®CP 1923 r. u3-
HAYaJIbHO HE PeryJMpoBaJl MPOLeAypy MPU3HAHUS JIMIa OaHK-
potoM. Tomeko B 1927 1. I'TIK PC®CP 6b11 gononseH . 37
«O HeCcOCTOATEIbHOCTH YaCTHBIX JIUIL, (PU3MYECKUX U I0pUInUe-
CKHX», a B 1929 r. eme nBymsa maBamu — 1. 38 (0 HECOCTO-
SITeJIBHOCTU TOCYJAPCTBEHHBIX MIPEANPUSTUNA U CMEIIAHHBIX aK-
IIMOHEPHBIX 001IeCTB) U 1. 39 (O HECOCTOATELHOCTU KOOIIEpa-
TUBHBIX OPraHU3alINN).

B 1opunuueckoii nurtepaType COBETCKOrO TMepuoia OTMeva-
JIOCh, YTO 3aKOHOJATEIhCTBO O OAHKPOTCTBE HAIpPABJIEHO Ha
OXpaHy MHTEPECOB TPYASIIUXCS U TOCYIapCTBa MPH MPOU3BO/I-
CTBE /IeJ1 O HECOCTOSITEIbHOCTH B MPOTUBOBEC TOPEBOTIOIIMOH-
HBIM [PaBWJIaM, KOTOPbIE MPEAOCTABISIN KPEAUTOPaM BCIO MOJ-



HOTY pacnopsiKEHUs1 B KOHKYPCHOM Ipoliecce 27, [paBo Ha o6pa-
IIEHUE B CYJ C 3as1BJI€HUEM O MPU3HAHUU TOJKHUKA OaHKPOTOM
OBbLJIO TIPEIOCTABIIEHO HE TOJBKO JIOJDKHUKY M KpPEeJUuTOopam, HO
¥ Cyay, IPOKYpopy, BenomctBam. [Ipomecc o aemam o OaHKpoT-
cTBe OBbLT YIPOIIEeH, KPSJUTOPHl B HEM HE MMENU MPaKTHUECKH
HUKaKHUX MPaB, akTUBHYIO POJIb UT'PAJIM TOCYIAPCTBEHHBIE Opra-
Hbl. Paznmuuuii Mex 1y TOProBor 1 HETOProBOM HECOCTOSITENILHO-
CTBIO HE IIPOBOAMJIOCH. [lesia paccMaTpuBaIUCh B Cy/lax pa3HbIX
MHCTaHUMI B 3aBUCMMOCTH OT 3HAYEHUs MpeInpusTUsi, BEJU-
YMHbI KOHKYPCHOUM MacChl, FOCYJapCTBEHHON 3aMHTEPECOBAHHO-
cru’®.

KoHKypCcHOE 3aKOHOAATENILCTBO COBETCKOrO MepHoja Npen-
CTaBJISUIO COOOM aHOMAJIMIO KOHKYPCHBIX OTHOIIEHUH, MOCKOJIb-
KY 3alMILAJI0 HE 3aKOHHBIE UHTEPECHl KPEAUTOPOB U TOJKHUKA,
a OOIIMI XO3AMUCTBEHHBIN PE3YJIbTAT, YTO COBEPIIEHHO HE CBOM-

CTBEHHO HOPMaJIbHOMY KOHKYPCHOMY npaByzg; B YCJIOBUSIX 0e3-
pa3fesbHON rOCYIapCTBEHHOM MOHOIOJIMU B OCHOBHBIX OTpac-
JISIX HAPOJAHOI'O XO3SMCTBA 3T HOPMATUBHbBIE MEXAHU3MBbI JIUIIIA-

JIUCh CMbICJIa3O, IJIaHOBadA 9KOHOMHKA 1 UHCTUTYT 6aHKpOTCTBa
0OBEKTUBHO HECOBMECTHMABI.
ITo MCpPE YCHUJICHUA IUIAHOBBIX HA4YaJl B SKOHOMMKE 3HA4YC-

HUC MHCTUTYyTa 6aHKpOTCTBa CTaJIoO IMnajgaThb. HOprI 3aKOHOIAa-

o 1
TEJIbCTBA O 63HKPOTCTBC OKa3aJIMCh HC)IGI/ICTBYIOHII/IMI/I3 " B pe-

3y/ibTate pepopM, MpoBeleHHbIX B Hadane 1960-x rr. B oOmna-
CTU I'PaXJAHCKOTO 3aKOHOJATENbCTBA U T'PAKAAHCKOTO MPOIIeC-



CYaJILHOTO 3aKOHO/IaTebCTBA, Obl UcKioueHbl n3 'K PCOCP
u I'TIK PC®CP. Bmecre ¢ Tem BIioTs 10 Hayaia 1990-x rr. nmpu-
HUMAaJIUChb HOPMATUBHbBIE aKThl, B KOTOPbIX COIEPkKAIOCh YKa3a-
HHUe Ha 0AaHKPOTCTBO KaK Ha OCHOBaHUE MpeKpaIlieHu sl opuIude-

CKOrO Jmua”, XOTsI JISVCTBYE STUX MPABKJI He OBUIO 00ECTIeueHO
nporeccyaabHBIMU HopMamu. UTo KacaeTcst mpaBUil 0 OaHKPOT-
cTBe (PUBMUECKHUX JIUII, TO UX U BOBCE HE OBLIO.

CospemeriHbiii nepuod pa3BUTHUsI POCCUIICKOTO 3aKOHOATEb-
CTBa 0 OAHKPOTCTBE CBSI3bIBAaETCA C TepexogomM Poccuu K phi-
HOYHBIM OTHOIIIeHUsIM. OTCYTCTBUE B 3aKOHOJATEILCTBE UHCTH-
TyTa OaHKPOTCTBA MOPOJUIIO HEYCTOMYMBOCTh KPEAMTHBIX OTHO-
IIEHUH, HE3/I0POBOE TMOJIOKEHNE B IKOHOMUYECKOH cepe B 11e-
JIOM, HE3alUIIIEHHOCTh YYaCTHUKOB I'PaKJaHCKOTro oOopora. Pa-
3yMeeTcsl, Takask CUTYyalisl HEJIOMyCTUMa B YCJIOBUSIX PhIHKA.

[lepBbIM HOPMATHUBHBIM aKTOM O OAHKPOTCTBE 3TOTO MEPUO-
na ssisiercs: Ykas [pesunenta ot 14 mions 1992 r. Ne 623 «O
Mepax Mo NOAJEPKKE U 03[JOPOBJICHUIO0 HECOCTOSITEIbHBIX TOCY-
JapCTBEHHBIX MPEANPUATHIN (OAaHKPOTOB) M MPUMEHEHUU K HUM

CreUAIbHBIX npoue)lyp»33. OpHaKo Ha MpaKkTHKE 3TOT yKa3 He
NPUMEHSUICA, TaK KaK MpelycMaTpyBajl UCKJIIOUUTENBHO aMU-
HUCTPaTUBHBIE MeEPbl OOPHOBI C HEIIATeKECIIOCOOHBIMU TIPE/-
NPUATUSIMU.

Kpome Toro, cieyer oTMETUTb, YTO MOJ3aKOHHbIE HOPMATUB-
HbIE€ IIPABOBbIC AKThl B IPUHLIMIIE HE TIOAXOAAT Il PEryJIMpoBa-
HUS1 OTHOIIEHUI OaHKpOTCTBA. [lake MCTOPUYECKU CIOKUIOCH
TaK, 4TO BO BCEX CTPAHAX, U AaKe B CTPAHAX MPELIEJEHTHOIO ITpa-



Ba, HICTOUHMKAMU [TPABOBOIO PETYIMPOBAHMS OTHOIEHUI OAHK-
POTCTBA SIBJISIIOTCS 3aKOHOAATENIbHbIE aKThl. JTO HE CIYYalHO.
JleJio B TOM, YTO OTHOIIICHHM T OaHKPOTCTBA — 3TO CJIEICTBUE OTHO-
IIEHHI, CBA3AHHBIX C HEUCIIOJTHEHUEM 00SI3aTENLCTB (00A3aHHO-
CTel), KOTOphIE YK€ YPeryJIMpOBaHbl HA YPOBHE 3aKOHOB: IPaX-
JaHCKMM KOJICKCOM, ITPOIIeCCyaIbHbIM KofekcoM u p. [ToHwke-
HKE YPOBHS MPABOBOIO PEryJIMPOBAHMUSI OTHOIIEHUI OaHKPOT-
CTBa O3HAYajI0 OBl 3aBEJOMOE HEAEHCTBUE IOA3aKOHHBIX aKTOB
KaK MPOTUBOpPEYAIMX 3aKOHY. [109TOMY [UIst CO3/IaHMsT CIIEIH-
QJIBHOTO peXUMa HEWCIOIHEHUs 00513aTesIbCTB (00sI3aHHOCTE )
HEIIATEXEeCTOCOOHBIM JIOJKHUKOM HEOOXOAMMO YCTAaHOBJIEHUE

U3BATUN U3 MpeaAyCMOTPEHHOI'O 3aKOHOM IIOPAAKA, KOTOPBIC MO-

ryT OBITh YCTAHOBJICHBI TOJIbBKO 3dKOHOM 34.

[IpakTHyeckoe MpUMEHEHHE 3aKOHOAATENbCTBA O OAHKPOT-
CTBE B cOBpeMeHHOW Poccru crienyeT cB3bIBaTh C MPUHITHEM
3akona P® ot 19 HOs6ps1 1992 1. «O HecocrosiTenbHOCTH (OaHK-

POTCTBE) MPEANPHSTHIA» -, KOTOPHIM ObLIH BOCIIPHHSTEI OCHOB-
HbIE TEH/ICHIIY Pa3BUTHSI MUPOBOTO 3aKOHOAATENIBCTBA O OaHK-
pOTCTBE, 3apyOeKHBIN M OTEUECTBEHHBIH (TJIaBHBIM 00pa3oM J0-
PEBOJTIOIIMOHHBIN) OIBIT PETYIMPOBAHUS OTHOIIEHUN OaHKPOT-
ctBa. Bmecrte ¢ TeM, 3TOT 3aKOH yIHUTHIBAT OCOOEHHOCTH Tepe-
xonHoro nepuoaa B Poccun. B npeamOyne 3akoHa ObLIO yKa-
3aHO, YTO JAOJDKHUKAMU, KOTOPBIE MOTYT OBITh TIPU3HAHBI OAHK-
poTamH, SIBJISIIOTCS TOJIBKO TIPEANPUHUMATENH («3aHUMAaloIIIee-
Cs1 IPEANPUHAMATENIBCKON IESITEIHOCTBIO I0pPHMIECKOe JIHLIO,
WIM He 00pasyloliye pUANIECKOro JIMIA MpeIpUHIMATEIH,



W Fpa)K)IaHI/IH-Hpe,HHpI/IHI/IMaTeHI)>>)36.

3aKOH MMeJl HEeJOCTATKU, 3aTPyAHSBLIME €r0 IPUMEHEHUE.
B 4dactHOCTH, OH HE perJaMeHTUPOBa JAETAIBHO OCOOEHHOCTU
CYIOITPOM3BOZICTBA T0 JieiaM o OaHKpoTcTBe. MHOTMe acriek-
Thl OTHOIIIEHUI OAHKPOTCTBA PEryIMPOBAINCH TOI3aKOHHBIMU
HOPMAaTUBHBIMU akTamu: ykazamu [lpesunenta PP, nocraHos-
nenusmu [IpaButenbcrBa P®, pacniopsikeHUsAMU peryIupyloliie-
ro oprana B cdepe (PpMHaHCOBOTO O37J0POBJIEHHS U OAHKPOTCTBA
— ®enepabHBIM YIIPABJICHUEM 10 JIEJaM O HECOCTOATENILHOCTH
(6ankpotctBe) npu ['ocynapctBenHoMm komuteTe PO mo ympas-

JICHHIO TOCYIAPCTBEHHBIM MMYLLIECTBOM . BOJBIIMHCTBO 3THX
AKTOB OBUTM HAIIPaBJICHbI HA CO3JIaHUE OPraHW3AIMOHHBIX, KO-
HOMMYECKHMX Y UHBIX YCJIOBHI, HEOOXOIMMBIX JIs1 peaTi3aliiu
3akoHa 0 OAHKPOTCTBE, MIABHBIM OOPa30M B OTHOIIEHUU TO-
CyIapCTBeHHbIX mpennpustuii. CylecTBOBAIM MPOTHBOPEUMS
Meky 3aKOHOM 0 OaHKPOTCTBE U TOA3AKOHHBIMHU aKTaMH, 3a-

KPCIUIAIIIUMU, 110 CYIICCTBY, ILBOIU/IHOI;'I CTa"HJapT B OTHOIICHUUN

YaCTHBIX U TOCYAApPCTBCHHBIX HpeHHpHHTHﬁ38.

Henocrarku yka3aHHOI'O 3aKOHa, a Takke MpuHATHE B 1994 .
nepsoii yact ['K P®, conmepxkaiiiero HopMbel 0 OaHKPOTCTBE,
IpeIONPeIeN NI HEOOXOAUMOCTb MPUHATUSA B 1998 1. HOBO-
ro ®enepanbHoro 3akoHa «O HECOCTOATENLHOCTU (OaHKPOT-

ctBe)»> . OH B GONBLICH Mepe COOTBETCTBOBAJI COBPEMEHHBIM
YCJIOBUSAIM 9KOHOMHMYECKOIO pasBUTHA Poccuu M 3HAYMTENBHO
nojpoOHee, YeM IMpPeKHUiA, peryJupoBasl pa3idyHble OTHOLIE-



HUS$1, BOSHUKAIOIINE B CBSI3U ¢ OAHKPOTCTBOM JIMII. 3aKOH COfIep-
JKaJl TIOYTU B YeThIpe pa3a Oosbllie crareil, yeM 3aKoH O OaHK-
porctBe 1992 r., u, cnegoBareibHO, MUHUMAJIbHOE KOJTMYECTBO
HOPM OTCBUIOYHOTO XapakTepa.

3akoHoM 0 GaHkpoTcTBe 1998 1. ObUT pacmvpeH Kpyr Juil,
KOTOpBIE MOTJIM TTPU3HABATHCSI OAHKPOTAMU: KOMMEPYECKUe Op-
raHu3aIuy (3a UCKJIIOUSHUEM Ka3eHHBIX MPEIPUATHI ); HEKOM-
MepyecKkue opraHu3aluy B (popme noTpeOUTeNbCKUX Koorepa-
THBOB, OJIATOTBOPHUTENIBHBIX U UHBIX (DOHIIOB; TpaXkk/iaHe, B TOM
JHCIie He SIBJISIONINeCs UHAUBAAYATbHBIMU TIPEATIPUHUMATETS-
MU (XOTsI COOTBETCTBYIOIIHE TIOJIOKEHUST 3aKOHA HE BCTYIUJIM B
JICHICTBHE).

STOT 3aKOH MMeJI MpsMOe JISHCTBUE U CONEepKal pa3BepHY-
TYIO TJIaBY 00 OCOOEHHOCTSIX PaCCMOTPEHUS Jie1 0 OaHKPOTCTBE.
B pesynbrate ero nmpuMeHeHUsI KOJIMUYECTBO Jiesl 0 OAHKPOTCTBE
CTaJI0 UCUUCIIATHCS IECATKAMU ThICSY.

Hapsiny ¢ 3akoHOM 0 GaHKpOTCTBE ObLTN PUHATH Penepaib-
HbIM 3aKOH OT 25 (eBpana 1999 r. Ne 40-03 «O HecocTos-

TeJILHOCTU (OAHKPOTCTBE) KPEAUTHBIX OpPraHu3aIiii» 40y depe-
pasbHbIA 3aKOH OT 24 mioHs 1999 r. Ne 122-03 «O06 ocobeHHo-
CTSIX HECOCTOSITEJIbHOCTU (OaHKPOTCTBA) CYOBEKTOB €CTECTBEH-

HBIX MOHOIOJIUI TOIINIMBHO-9HEPIr€TUYCCKOI0 KOMILJICKCA» 41, a
TaKXKE psAd MOA3aKOHHBIX IIPABOBBIX dKTOB, B YaCTHOCTH, ITosno-
JKCHHUEC O JIMICH3UPOBAHUU ACATCIIbBHOCTU (bI/I3I/I‘IeCKI/IX JINII B Ka-
YECTBC ap6I/ITpa)KHI)IX YIIpaBJIAIOIUX, YTBEPKICHHOC IIOCTAHOB-



nenueMm [IpaBurenbctBa P® ot 25 nexadps 1998 r. Ne 1544%,
3akoH 0 OaHkpoTcTBe 1998 r., Kak Mokaszana MpakTHKa ero
NPUMEHEHUs, UMeJT PsAJl HEJOCTATKOB: B YAaCTHOCTH, OH HEJO-
CTaTOYHO 0OEeCTIeunBasl MHTEPECH! JOJUKHHKA, a TAaKXkKe Tocyaap-
CTBa B JieJie 0 OAHKPOTCTBE; IMPOKO UCIONB30BAJICS KaK Cpell-
CTBO JJ151 Tiepejienia COOCTBEHHOCTH; He COllepkal JeHCTBEHHBIX

HOPM O HE3aBUCUMOCTH apOUTPAKHBIX YIPABJIAIONIMX U UX OT-

4
BETCTBEHHOCTH; MUMEJ1 Apyrue HeJOCTaTKU 3.

3. B 2002 r. 6pu1 nipunsat HoBbii AITK P®, kotopwiii Ha-
psily ¢ OOHOBJICHHBIMU OOIIMMU TPOIECCYaIbHBIMA HOPMaMU
cogepxas 1. 28 «PaccMoTpeHue e O HeCOCTOSITEIbHOCTH
(6aHKPOTCTBE)». DTO OOCTOSITENHCTBO MPENONPEIEIHIIO TIPHHSI-
tue B 2002 1. JeiCTBYIOIIEro B HacTosiliee BpeMsi 3akOoHa O
OaHKPOTCTBE, KOTOPHI OTJMYAETCS OT MPEbIIYIINX 3aKOHOB O
OaHKPOTCTBE 3HAUMTEIILHO OONBIITNM 3aKOHOJATEIEHBIM MaCCH-
BoM. Eciin B 3akone o 6ankporctBe 1992 r. Obita 51 craths, a
B 3akoHe o OaHkporctBe 1998 r. — 189 crarteii, To B 3aKoHe O
6ankporctee 2002 r. ux yxe 6omee 400.

[NosiBUIIMCh HOBBIE WHCTUTYTHI, HAMpUMep, mpoieaypa ¢u-
HAHCOBOTO O3/I0POBJICHHUsI, CAMOPETYJIMpyeMble OpraHu3aluu
apOUTPaKHBIX YITPABJISIONIMX, POBEPKA OOOCHOBAHHOCTH 3a51B-
JIEHHBIX TPeOOBaHMIA B CyIeOHOM 3aceIaHUM B I1eJISIX BBEJCHUS
IporieAypbl HAOIONIEH!SI, TIEPEXO/l U3 KOHKYPCHOTO TTPOM3BO/I-
CTBa BO BHEIIIHee yrpaBjeHue, OAHKPOTCTBO CTPATErHUYeCKUX
OpraHu3alui v Jp.

Db mpenesibHO paciimpeH KPyr JIMIl, KOTOPble MOTYT ObITh



NpU3HAHbI OAaHKPOTAMU: 3TO Bce (PU3MUECKUE U I0pUANIECKHe
JIMILIA, 32 UCKJTIOYEHNEM KA3EHHBIX MPENIPUATUN, YIPEKICHUN,
NOJIMTUYECKUX TMApPTHid, PEIMTMO3HBIX OpraHu3aluil, a Takxke
MyOJUYHBIX KOMITAHUH 1 (hOH[IOB.

[IpakTHuecKky ypaBHEHBI B [IpaBaX KOHKYPCHBIE KPEIUTOPhI 1
YIIOJTHOMOYEHHbIE Opranbl. B yacTHOCTH, yNOIHOMOYEHHBIE Op-
raHbl, KaKk ¥ KOHKYPCHbIE KPEIUTOPBI, MOTYYaIOT YAOBIETBOPE-
HHE CBOMX TpeOOBAHUH B TPETHIO OYEpe/lb, TPUHUMAIOT YYacTue
B T0OJIOCOBAHMU IO BOIPOCY 3aKJIIOUEHUSI MUPOBOTO COIJIallle-
HUSI.

CyliecTBEHHO MEHsIeTCsl PaBOBOE MOJIOKEHUE MTPOKYPOpa B
npoiiecce 1o jeny o OaHKpoTcTBe. B 4acTHOCTH, OorpaHUYeHbI
€ro BO3MOKHOCTH I10 MPEAbBIEHUIO 3a51BJICHUN B CYH, IIOCKOJIb-
Ky 1o AIIK P® oH mMOXxeT npeabsBiIsaTh JUIIb TOYHO 0OO3HA-
YeHHbIE B CT. 52 WCKU B 3aIUTY MyOJIMYHBIX MHTepecoB. Kpo-
M€ TOr0, MPOKYPOPY HE MPEJOCTABIISETCS TPABO OCYILIECTBICHUS
HaJ30pa 3a cyaeOHo eaTeNbHOCThI0. [IpaBom Ha mogauy 3asB-
JIeHUsI O TIPU3HAHUY JIOJKHUKA OaHKPOTOM B CyJ1 00JIaJaloT Clie-
MAJIbHO YTIOJTHOMOYEHHbIE OpTraHbl — HAJIOTOBBIE OPraHbl.

JleTaJIbHO perylaMeHTMpPOBaHbl MPOLIEAYPbl CO3bIBA U TIPOBE-
JeHust COOpaHus KPEAUTOPOB U KOMUTETA KPETUTOPOB, MOPSTIOK
HA3HAUEHUS U MOJTHOMOYHS apOMTPaXHBIX YIPABISIONINX, TIO-
PSIIOK BO3OYKICHUSI U PACCMOTPEHHMSI JieNl O OAaHKPOTCTBE, UTO,
6€e3yCJI0BHO, MOBBIINIAET FAPAHTUH MPAB U 3aKOHHBIX MHTEPECOB
BCEX JIMII, YYaCTBYIOIIUX B JieJie O OAHKPOTCTBE.

OrnenuBast 3aKOH 0 OAHKPOTCTBE KaK IOCTATOYHO Ka4eCTBEH-



HBII 3aKOHOJATEJIbHBINA MPOLYKT, HEJIb3s1 HE OTMETUTh OTPaKEeH-
HbIE B HEM HEOITPaBAAHHbIE TEHJECHIIMU Pa3BUTHS POCCUICKOTO

3aKOHO/IATEIbCTBA O 6aHKpOTCTBe44, YTO BbI3BAHO HENPABUJIb-
HBIM [TOHUMaHUEM IOPUIMYECKON HAyKOW M MPAKTUKOW POJU U
3HAYEHUM STOTO 3aKOHONATEILCTBA. B nepuoa aencreus 3akoHa
o 6ankpotcTBe 1998 1. pazBepHyaach OCTpas MOJIEMHUKA O IKOOBI

OECKOHTPOJILBHOM Tiepejieie COOCTBEHHOCTH OJiaroyiapsi yKa3aH-

= % 4
HOMY 3aKOHY, YTO CTaJIO OCHOBHOU ITPUYUHOU €0 UBMCHCHU A 5.

Bo3zHuKaeT BOMpOC: /ISl Yero ke, /I He JIIsl OCHOBAHHOTO Ha
3aKOHe Tepejiesia COOCTBEHHOCTH, MPeIHA3HAYECHBI TPOLIEITYPbI
OGaHkpoTcTBa’?

Pasymeercst, eciiv MpaBONPUMEHUTEIbHASI TTPAKTUKA CBUJIE-
TEJILCTBYET O HEOOXOAMMOCTH BHECEHUsI M3MEHEHUI B 3aKOH O
OaHKPOTCTBE, MX HYXHO BHOCHUTh. Harpumep, B pa3BUTHIX CTpa-
Hax 3aKOHOJIaTeNIb, pearrpyst Ha COIUATbHO-IKOHOMUYIECKHE 13-

MCHCHUA B O6III€CTB€, CUCTEMATUYCCKU COBCPHICHCTBYCT 3aKO-

HOZATEJILCTBO O 6aHKpOTCTBC46.

Ha Ham B3m1s/1, ppIHOYHOE 3aKOHOATEILCTBO 1S TOTO U CY-
IIECTBYET, 4TOObI 00s3aTeIbCTBA UCIIOIHSUIMCh B CPOK U JI071-
'Yl OTJIAYMBAJTUCH TIOJIHOCTBIO; YTOOBI B YCIOBUSIX HETOCTATOYHO-
CTU MMYILECTBA JOJKHUKA JJIs1 TIOJIHOTO Y/IOBJIETBOPEHUS Tpe-
OOBaHMI1 BCEX KPEIUTOPOB 3TH TPEOOBAHUS YIOBIETBOPSIIUCH B
OIpEIENIEHHOM 3aKOHOM OYE€PEHOCTHU ¥ COPA3MEPHO 3a CUET BbI-
PYUYEHHBIX CPE/ICTB OT MPOJIAXKU UMYIIIECTBA JOKHUKA-OaHKPO-
Ta, T. €. MyTeM Mepeesa COOCTBEHHOCTH B COOTBETCTBUM C 3a-



KOHOM O OaHKPOTCTBE.

HeiicTBytonmii 3akOH 0 OAHKPOTCTBE UMEET U JPYTYIO 11eb,
SIBJISTIONIYIOCS], TIO CYIIIECTBY, OCHOBHOM: HE JIMKBU/IAIIHSI HETLJIa-
TEKECIIOCOOHBIX IOPUMUYECKUX JIMII, 2 BOCCTAHOBJICHUE UX TUIa-
TexecrocoOHocTH. OJIHAKO peayu3alivst STOH LEeTN Kak MpHo-
PUTETHOM, Ha HaIll B3NS, BENET K CACPKUBAHUIO MPOIIECCOB
OaHKpPOTCTBA, CTarHAIIMK POCCUICKON 9KOHOMUKH, TTO/IPHIBY JIU-
HAMUYHOCTU SKOHOMHYECKOro 000poTa, TaKk KakK YIOBJIETBOpE-
HKE UHTEPECOB KPEAUTOPOB U COMPSIKEHHBIX C HUMU UHTEPECOB
APYrux Juil (KOHTPareHTOB KPEAUTOPOB) OKA3bIBAETCS OTOIBHU-
HYTBIM Ha HEOIPEeIeIeHHBIN CPOK.

3apyOekHbIe UCCIIe0BATEIM POCCUIICKOTO 3aKOHOIATEThCTBA
0 0aHKPOTCTBE TaKXke 0OpaIlaloT BHUMaHMe Ha YKa3aHHbIN HEJI0-
CTaToOK, OTMeuasi, 9YTO IPUOPUTETHON 3aa4ell 3aKOHOIATETbCTBA
0 GaHKPOTCTBE, 3aHMMAIOIIETO IEHTPAIBHOE MECTO B JIEIOBOM
KU3HU KaKJIOW CTpaHbl, JODKHO OBITh TMOBBIIICHHWE BO3BpaTa
cpenacts uisi Kpeauropos. Jliodast cucrtema, nmpuaaomiasi 00b-
Iee 3HAUEHUE CHACeHWI0 OM3Heca WM COXPAaHEHHWIO padovnx

MCCT, I€J1aCT 9TO B ymep6 HHTEpECaM KpEAUTOPOB U HEMHUHYEMO

BBI3bIBACT IMOBBIIICHUEC LICHBI er)mTaM.

P PEKTUBHOCT MPOLIEAYPHl BHEIIHETO YIpaBJICHUSA Kpau-
He Hu3Ka. MOXHO OTMETUTh TaKXke, 4YTO OOJBIIMHCTBO TOCY-
JAPCTBEHHBIX MPEeNNpUATHNA YOBITOUHBL. UTO ¢ HUMHU AenarTh:
BOCCTaHABJIMBATH IIJIATEKECTIOCOOHOCTh ¥ IOTOM OAHKPOTHUTH (B
CHJIy HEBO3MOXHOCTH BOCCTAaHOBJIEHHS IUIATEKECIIOCOOHOCTH)
WJIM BCe JKe JIyullle cpa3y OaHKPOTUTb IyTeM Nepeiauu On3Heca



B OoJiee 3(pheKTUBHBIC PYKH?

Creyer OTMETHTBD, YTO ISUCTBYIOIINI 3aKOH O OAHKPOTCTBE
HE TOJIbKO HE YMEHBIIIWI, HO, B U3BECTHOM CMBICJIE, YBEJIUUII
BO3MOKHOCTH Tiepefiesia coOCTBeHHOCTH. [locTaTouyHO Harmom-
HUTH TOJIBKO 00 OJHOM BECHMa IOJIE3HON HOBEJLIE TOIO 3aKOHA.
Jlio6oe o (BKI0Yasi COOCTBEHHMKA MMYIIECTBA JOJKHUKA —
YHUTAPHOTO MPEIPUATHS) B paMKax JI0OOM MPOIeypbl OaHK-
POTCTBA BIIPaBe MOJTHOCTBIO UCTIOTHUTD 00S3aTeNIbCTBA AOJIKHU-
Ka riepen ero kpeapuropamu (cr. 31, 71.1, 85.1, 112.1, 113, 125,
129.1, 189.93 3akona o 6ankporcTBe). Ha Hanr B3misaz, 310 J10-
cTaToYHO 3(pPeKTUBHAST HOPMA, KOTOpasi MO3BOJIUT, HAIPUMED,
KPYITHOMY KPeJUTOpy Ha JIETaJbHOW OCHOBE, PacIlJIATUBIIIHCH C
MEJIKUMU KPETUTOPAMHU, ONPEeNATh CyAbOy JOIKHUKA.

OueBuHO, YTO TPOOIEMBbI OAHKPOTCTBA — 3TO TIOPOM HE
CTOJIBKO MPOOJIEMbI TOJIKOBAHUS W TTPUMEHEHUsT 3aKOHOIATE b~
CTBa 0 OAHKPOTCTBE, KOTOpPbIE, KOHEUHO K€, UMEIOTCSI, CKOJIb-
KO TIOJIUTUYECKUE ¥ SKOHOMUYECKHUE TIPOOIeMbI CTPaHBI, CBSA3AH-
Hble C OOpHOOU PA3TUYHBIX MOJUTUYECKUX W IKOHOMHUECKUX
TPYIIITUPOBOK 3a cpepbl BAUSHUS; C HEITPOAYMAHHOU rocyaap-
CTBEHHOW TOJIMTUKOM, MPEANPUHUMATETLCKUMU KOH(IMKTaMU
Y METO/IaMH pa3pelieHMs 3TUX KOH(IUKTOB; CO CIa0OCTHIO U 3a-

BHCHMOCTBIO CY/IeGHOI BIacT *, 0COGEHHO B YACTH HCTIONHEHHU S
CyIeOHBIX pelleHui, v JIp.

Hocutenu pa3nuyHbIX WHTEPECOB (MOJUTHUYECKUE TAPTUH,
COITAJIbHBIE ¥ SKOHOMUYECKHE TPYNIIbl), OaaHCUpPOBaHHUE KO-
TOPBIX OCYIIECTBJISICTCS] 3aKOHOMATENILCTBOM O OaHKpPOTCTBE,



CTPEMSITCS U3MEHUTh 3TO 3aKOHO/IATEIbCTBO 1ofl ceds1. 00 sTom
CBUETEIBCTBYIOT MPEAIPUHUMAEMBIE BPEMSI OT BPEMEHM IO-
IIBITKM M3MEHUTh BEKTOP Pa3BUTHS 3aKOHOJATENILCTBA O OAHK-
pOTCTBE, MPUIATh eMY ellle OOBIIHIA MPOIOTKHUKOBBIN Xapak-
tep. Hannpumep, B 2000 r. I'ocynapcreennas dyma P® npuns-
na denepanbHbil 3aKOH «O BHECEHUMM U3MEHEHUM U JIOMOJHE-
i B Penepanbbiii 3akoH “O HECOCTOATENHHOCTU (OaHKPOT-

CTBe)”»49, KOTOpHIN He ObuT momucan [Ipesunentom P, a cre-
JOBaTeJIbHO, HEe BCTYNMWJI B CWIy. B HeM, B YacTHOCTH, ObLIa

MMpCAINIpUHATA IMOIbITKA BEPHYTHCA K IIPUHIUITY HCOIIATHOCTU

KaK KpUTEpHIO GaHKPOTCTBaS 0.

W3ydeHne 3aKoHO/IATENLCTBA O OAHKPOTCTBE, MPAKTHUKHU €r0
NPUMEHEHHUSI M JOKTPUHAIBHBIX TOJOKEHUW MOKA3bIBAET, UTO
ONTUMAaJIbHBIE HayYHbIE U MPAKTUYECKUE PELIeHHUs MO Kiove-
BBIM BOIPOCAM PETYJIMPOBAaHUs KOHKYPCHBIX OTHOIIEHUH ITOKa
emle He HauaeHsl. IIpexkae Bcero 3To Te MoNoKeHus: 3akoHa O
OGaHKPOTCTBE, KOTOPbIE 3aKPEIUISIIOT ONpe/IeeHHbI OalaHC UH-
TEpPECOB JIMII, YYACTBYIOIIUX B Jeie O OAHKPOTCTBE: MHTEPECOB
JOJKHUKA W KPEAUTOPOB; MHTEPECOB KOHKYPHUPYIOIUX KPEan-
TOPOB; NHTEPECOB JTOJLDKHUKA U KOHKYPCHBIX KPEJUTOPOB, C OfI-
HOW CTOPOHBI, 1 UHTEPECOB T'OCYAAPCTBA — C JPYror; MHTEPECOB
apOUTPAKHBIX YIPABJISIONINX U T. JI.

Hazno nornmars, 4To MHTEPECH HEIIaTeKeCIIOCOOHOTO TOJIK-
HUKa U KPEIUTOPOB (KOHKYPCHBIX KPEIUTOPOB, PaOOTHUKOB
JOJKHUKA, TOCYAApCTBa B JIMLIE YIIOJHOMOUYEHHBIX OPraHOB) —
9TO OCHOBHbIE MHTEPECHI, MOJJIeKAIIME YPETYIMPOBAHUIO 3aKO-



HOJZIATEIbCTBOM O OaHKpoTcTBe. CIipaBelsTUBbIN OalaHC yKa3aH-
HBIX MHTEPECOB, HEOOXOIUMBIN JIsl yCTAHOBJIEHHS U TIOJIePKa-
HUS JIOBEPHS CO CTOPOHBI MHBECTOPOB U 0OeCeUeH sl CTaOUTb-
HOCTH TPaKJaHCKOro 000pOTa, Ha HAIl B3I, JEUCTBYIOIUM
3aKOHOJATENILCTBOM O OAHKPOTCTBE HE JIOCTUTHYT, IPaBa Kpeu-
TOPOB HEJOCTATOYHO OOECIICUCHBI.

Kak n3BecTHO, ciabasi CTopoHa B 00513aTeJIbCTBAX — KPEAUTO-
pbl ¥ Ipyrue JMila, YTPaTUBIIKME TO, YTO UM TOJIaraeTcs 1o 3a-
KoHy. CniejoBaTeNbHO, «3aliTe MOIeKaT UMEIOIIME TpaBa, a
He Te, KTo uX Hapyml. C 3TOM TOUKY 3peHus JIOJKHUK BOOOIIIEe
HE JIOJDKEH 3alUIIAThCS TPaBOM. MOXKHO TOBOPUTH JIUIIIb 00 OT-
CPOYKE MCIIOJTHEHU I, yU9eTe UMYIIIECTBEHHOT'O TIOJIOKEHUS TOK-
HUKa W JAPYIMX CIOCOO0aX CMATYEHUs Uil HEro IMoCJeNCTBUI
HEJIOJDKHOTO WCTIOJTHEHWSI, TIPUMEHSIEMBIX B WCKJTIOUUTETbHBIX
Clly4asix ¥ OOYCJIOBJICHHBIX OCOOBIMM COIMAJIbHBIMU YCJIOBHSI-

M1 VKa3aHHOMyY MOAXOLY MPOTUBOPEYUT TEHIEHLUs YCH-
JIeHUs1 IPOJOJIKHUKOBOI'O XapaKTepa Hallero 3aKOHO/IATeIbCTBA
0 0aHKpPOTCTBE, BbIPAKAIOIIASCSA B IMIMPOKOM NMPUMEHEHUU $IB-
HO Hea((EKTUBHOU MPOIETyphl BHEIIIHETO YIPABJICHUS U Psijie
JPYTrUX MOJIOKEHUH.

Ha upe3BbryaitHo HU3KYI0 3(p(PeKTUBHOCTD ITPOLIETY Pbl BHEII-

HETO yIpaBJIEHNs YKa3bIBAJIM MHOTHE yUEHBIE U HpaKTI/IKI/IS .06
9TOM CBUJETEIBCTBYET M MHOTOJIETHSASA NMPAKTUKA TPUMEHEHNA
9TOM MPOLEIYPbl: KaK MPaBUIIO, MJIaTEKECIIOCOOHOCTh TOTKHU-
KOB B PE€3y/IbTaTe BHEIIHETO YIPABJIEHUS HE BOCCTAHABJIMBAET-
csl, KOHKYPCHOE TPOU3BOJICTBO, OTKPHITOE C OOJIBIIMM OI03/1a-



HHEM, yKe He MOXET ObITh 3((PEKTUBHBIM, TTOCKOJIBKY OTPOMHBIE
M3/IEPXKKY BHEIITHETO YIPABJICHUSI U PACXOMBI IO TEKYIM 00s1-
3aTesIbCTBaM He MO3BOJISIOT YAOBJIETBOPUTH TPEOOBAHUS KPEau-
TOPOB B TOM 00beMe, Ha KOTOPBIil OHU ObUIM BIPaBe PaCCUMTHI-

BATh MIPU HEME[JICHHON J'II/IKBI/I)IaIII/II/I53. Takum o6pa3om, Ipoii-
I Ype3BBIYAHO 3aTPaTHYIO TI0 BPEMEHU U CPeICTBaM MpoIie-
JIypYy BHEUIHErO YIpaBJieHUsl, JOJKHUK — IOPUIMYECKOE JIUIO
OKa3bIBAETCS HA IYTH K JIMKBUAALIMY B MTPOLIETYPE KOHKYPCHOTO
MIPOU3BOJICTBA.

OcraByser xenarhb Jydiero Takxke 3 eKTUBHOCTh IPYroro
PeadUIMTAIIMOHHOTO MHCTUTYTA — (PMHAHCOBOT'O O3/I0POBJICHUSI.
duHaHCOBOE 0310pPOBJIEHUE NTPUMEHSETCA KpaiiHe pesko. Oue-
BUJIHO, HAXOJIUTCSI MAJIO JKEJAIOIHUX TPEIOCTABUThL OOeCTICUeHIE
UCTIOJTHEHM S 00s13aTeNIbCTB AODKHMKA. Kora ke 3ta mporienypa
MPUMEHSIETCS, OHa HE MOXKET He JaBaTh 3(pdeKTa, MOCKOIbKY B
MexaHu3Me (PMHAHCOBOTO O3/I0OPOBJIEHUS 3aJI0KEH JIEMEHT OT-
BETCTBEHHOCTH JIMII, XOJATANCTBYIOIIUX O BBEIEHUU ITPOLIETYPhI
(punancoBoro ozgoposinenus. Jluia, mpegocraBusIie odecre-
YeHHUe UCTIOJTHEHH ST JOJDKHUKOM 00513aTeJIbCTB B COOTBETCTBUM C
rparKoM roraieHus 3aJOJKEHHOCTH, B CJTyyae HEUCIIOIHEHU ST
YKa3aHHOTO rpadvKa TOJKHBI UCTIOJTHUTH 0053aTeTbCTBA JIOJTIK-
HUKa Mepejl KpeAUTOpaMu, B IPOTUBHOM ClTyvae OHU MPUBJIEKA-
I0TCS1 K OTBETCTBEHHOCTU B COOTBETCTBUM C I'PaXJAHCKUM 3aKO-
HozatenbeTBOM (cT. 89-91 3akoHa o GaHkpoTcTBe). OgHAKO Te
e 3a/1a4M MOTYT OBITh PEIICHbI TOCPEICTBOM JIPYTOM TPOLIETy-
Pbl — MUPOBOT'O COIJIAIIEHUsI, UTO Je/IaeT UHCTUTYT (PMHAHCOBO-



I'0 O3/I0POBJIEHUS U3JTUIIIHUM.
Ha nam 31517, 1)1 oBbIeHUS 3(P(PEKTUBHOCTH PETYJIAPO-
BaHUs1 KOHKYPCHBIX OTHOIIIEHUI HEOOXOIUMO YCUJIEHUE 3aKOHO-
JaTeJIbHOW 3aIlMThl MHTEPECOB KPEIUTOPOB HEIIaTe:Kecrnocoo-
HOTO JIOJUKHMKA. [Iproputer gomkeH ObITh OTAAH JIMKBUAIM-
OHHBIM MPOLEAYPAM C BO3MOKHOCTBIO BBIXOJA U3 HUX MOCPE/-
CTBOM 3aKJIIOYEHUSI MUPOBOI'O COMJIAIIEHUS] MEX/TY JOKHUKOM
U Kpenutopamu. Bo3MOXHOCTM Ha3HAueHWsl peadUIUTAIMOH-
HBIX MPOLIEAYP MO YCMOTPEHUIO CyJa, MPeAyCMOTPEHHBIE CT. 75
3akoHa 0 OAHKPOTCTBE, JIOJKHBI OBITh UCKJIIOUEHBI U3 HETO.

§ 2. IIlpupoaa u CTPYKTypa 3aKOHOJAATEJLCTBA 0 OAHK-
porcTBe

1. 3akoHOAATENLCTBO BCErjla CTPOUTCS B COOTBETCTBUU C
MPAKTUIECKUMU WHTEPeCcaMH, MO3TOMY BKJIIOUaeT B cedsl pas-
JIMYHBIE TI0 CBOEH OTpPAC/ICBOW MPUPOJie HOPMBI MpaBa, YTOObI
y4ecTb OOBEKTUBHO CYIIIECTBYIOIIUE CBSI3U MEXy pa3HOPOIHbI-
MU OOIIECTBEHHBIMU OTHOIIEHUSIMU M KOMIUIEKCHO YPeryJIrpo-
BaTh UX. IMEHHO B 3TOM 3aKJII0YAIOTCS NPEeJHA3HAYEHHUE 3aKO-
HOZIaTeJIsl U CITykeOHasi pojib MPUHUMAEeMbIX UM HOPMATHBHBIX
IIPABOBBIX AKTOB.

JlaHHOE 1oJI0KEHKE B TIOJIHOM Mepe pacipocTpaHsieTcs Ha 3a-
KOH 0 OAHKPOTCTBE, TEM CaMbIM W OIPEAeIsieTCs ero MPUpO-
Ja KaKk KOMIUIEKCHOTO 3aKOHOJATEJIBHOIO aKTa, CONEPXKAIIEero
B ceOe HOpPMbI YaCTHOTO U IMyOJMYHOTO MpaBa, HaNpaBIeHHbIS
Ha yperyJupoBaHie KOMIUIEKCA B3aMMOCBSI3aHHbIX B peajlbHOM
JENCTBUTENTBHOCTA YaCTHBIX (TOPU3OHTAJTBHBIX) W ITyOTMYHBIX



(BepTUKAJIbHBIX) OTHOIICHWI, BO3HUKAIOIIMX B CBSA3M C OaHK-
POTCTBOM JiHIIa. 3aKOH O OAHKPOTCTBE PEryIUpyeT OTHOIICHUS
HEIJIATeKeCOCOOHOTO JIOJDKHUKA C €ro KpeJAUTOpaMu Pa3HO-
POHBIMHU CTIEUAIbHBIMU MaTepUAIbHO-TIPABOBBIMU U ITPOLIEC-
CyaJIbHBIMU HOPMAaMHU.

3akoH 0 OaHKPOTCTBE OTIMYAETCSl CIOXKHOW BHYTPEHHEH
CTPYKTYPOH, OTpa)alolleil uepapxuio pa3iuvHbIX MaTepuasb-
HBIX ¥ MPOLIECCYaTIbHBIX HOPM IpaBa, PeryJIupyolIuX OTHOIIIEe-
HUSI, BO3HMKamwIue B cdepe OaHkporcTBa. B 3akoHe o OGaHK-
POTCTBE BBIIEJISIETCS] HECKOJIBKO YPOBHEW TaKON EPAPXUU HOPM
npaBa.

Hanpumep, B 4acTu HOpM MaTepUAJIbHOTO IpaBa MOXXHO
yKa3aTh Ha OOIIMe TMOJOKeHUsT 3akoHa O OaHKPOTCTBE, OIpe-
JeJISIoIIMe MPaBOBOE MMOJIOKEHUE JIUII, YYACTBYIOUIUX B Jeje
0 OaHKPOTCTBE (JIOJKHMKA, KOHKYPCHBIX KPEIUTOPOB, padoT-
HUKOB JOJUKHUKA, TOCYIApCTBa, apOUTPAKHOTO YIPABJISIONIE-
ro u T. J1.), ¥ CrelyajbHble TOJIOXEHHSI 3aKoHa O OaHKPOT-
CTBe, ONpe/IeISIoNIre 0COOEHHOCTH IMPABOBOTO MOJIOKEHHUS yKa-
3aHHBIX JIMI[ B OTAEJbHBIX MPOIeIypax, MPUMEHseMbIX B Je-
Je 0 0aHKpOTCTBe (HAOMIOAEHUH, (PMHAHCOBOM O3]I0pOBJICHUH,
BHEIIIHEM YIIPABJIEHUU, KOHKYPCHOM ITPOU3BOJICTBE, PECTPYKTY-
pU3aIMK JI0JIrOB TPakAaHMHA U JP.), U IPUMEHUTEIBHO K OT-
JIeJTbHBIM KaTEerOpHsIM JIOJDKHUKOB — I0PUAMYECKUX JIUIT (Tpajio-
00pasyIoIuX OpraHu3alui, CeIbCKOXO3SICTBEHHBIX OpraHu3a-
111, (QUHAHCOBBIX OPraHM3AIMU U JIP.) U TpaX/aH [rpaxkjaH, He
SIBJISTIOLIUXCSl UHIUBUIYAJIbHBIMUA TIPEANPUHUMATENSIMU, UHAN-



BUJIyaJIbHBIX MPEeIIpUHIMATeNIel, KPEeCThHCKUX ((hepMepcKuX)
XO3SMCTB].

Huddepennmalius u crienuaan3anys HOpM IpaBa, peryipy-
IOIIMX OTHOIIIEHUSI B chepe OaHKPOTCTBA, caMa Mo ceOe He BbI3bI-
BaloIass BO3PaKeHUH, JOJKHA BCe-TaKh ObITh YMEPEHHOH, OO0
yeM OoJbllie 3aKOHOIATEIBHOTO BMEIATeIbCTBA B KOHKYPCHBIE
OTHOIIIEHUsI (OTHOIIEHUS JIOJUKHUKA U KPEUTOPOB), TEM MEHb-
I1Ie CAMOCTOSITEIbHOCTU Y KPEIUTOPOB U JIOJUKHUKA B YPEryJiu-
POBAHMM CBOMX OTHOIIEHUH.

Kak Oyzet moka3aHo B COOTBETCTBYIOIIMX IIaBaX padOTHI, Ha-
CTOpaxkMBaeT ype3mMepHast auddepeHnmanus HopM mpasa, pe-
T'YJMPYIOIIMX MPOLEYPbl, TPUMEHsIEMbIE B JieJie 0 OaHKPOTCTBE
(HamMYMe MHOXKECTBA PeaOMIIMTAIIMOHHBIX IPOIEAYpP, OOBEK-
THBHO yIIEMJISIOIIMX UHTEPECH KPETUTOPOB), U OCOOEHHO HOPM
npaBa, PEryJMpyoiux 0COOCHHOCTH OAHKPOTCTBA OTIEIBHBIX
KaTeropuil JOKHUKOB — IOPUAWYECKUX JUIl (YCTaHABIMBAIO-
MUX npedepeHiuy Uisi OTIENBHBIX JIUII, YYACTBYIOIIUX B JIeje
0 OaHKPOTCTBE).

Hekotopele aBTOpHI Npeaiaraiot emie oosnblie quddgepeHiu-
poBaTh HOpMBI 3aKOHAa O OAHKPOTCTBE U 3aKPEIUTh B HEM, Ha-
npuMep, «IpeuMyIIecTBeHHOe MpaBo PocpesepBa Ha ieHeKHbIe
CpencTBa M MHbIE aKTUBBI JOJDKHHUKA B MIPE/IENiax ero JOJITOBBIX
00513aTeIbCTB», UHAYe TOBOPSI, BBIICUTL HOPMBI IpaBa, orpe-
Jessiionpe 0COOeHHOCTH OAHKPOTCTBA OpraHU3allvi, Y4acTBY-
IOIMX B 000pOTE MaTepUANIbHBIX IIEHHOCTEN TOCYAapCTBEHHOTO
MaTepraIbHOTO Pe3epBa, MOCKOJIbKY YKa3aHHBIE IEHHOCTH SIBJIS-



10TCs (pegepaTbHON cobeTBeHHOCTBIO . C TakuM MPEIJIOKEHU-
€M TPYOHO COIJIACUTHCSI, MIOCKOJIbKY €r0 peayiv3aliusi PUBEAET
K YIIEMJICHUIO UHTEPEeCOB KOHKYPCHBIX (YaCTHBIX) KPEAUTOPOB,
TaKXke MPEeTEeHAYI0NIMX Ha UMYIIECTBO TOJKHUKA, K YCTaHOBJIe-
HUIO JBOWHBIX CTAHAPTOB B OTHOIICHUH MYOJTMYHBIX U YACTHBIX
VHTEPECOB.

B gactu porneccyanbHbIX HOpM 3aKOHA 0 OAaHKPOTCTBE MOXK-
HO TaKXke yKa3aTh Ha OOIIUE U CTICTIATbHBIE TIOJIOKEHUS] 3aKOHA
0 0aHKPOTCTBE, MPEJICTABUTh WX B BUJIE HECKOJIBKUX YPOBHEW.
Tak, Hopmbl 1. III «Pa3zbupartenscTBO J1es1 0 GaHKPOTCTBE B ap-
OUTPaKHOM CyJie» SBJISIIOTCS OOIIMMU 10 OTHOIIIEHUIO K ITPOIIeC-
CYaJIbHBIM HOPMaM, COZIEPKaIMMCS B TJIaBaX 3aKOHA O OAaHKPOT-
CTBe, PEryJIMPYIOIIUX 0COOEHHOCTH OAaHKPOTCTBA OT/AEIbHBIX Ka-
TEropuil JOJKHUKOB (HarpuMep, K HopMam riaBbl IX «OcoOen-
HOCTH OAQHKPOTCTBA OTAEJBHBIX KaTerOpuid JOJKHUKOB — IOPH-
JUYECKUX JIUIT ).

Takum 00pa3oMm, CTpyKTypa 3aKkoHa O OAHKPOTCTBE SIBJISICT-
sl CJI0)KHOM, MHOTOYPOBHEBOM Y TIOAJIEKUT YUETy CYAOM B XOJIe
paccMOTpeHHus JieT 0 OAaHKPOTCTBE.

2. 3aKOHOIATENLCTBO O OAHKPOTCTBE COCTOUT HE TOJBKO
u3 3aKoHa 0 OAHKPOTCTBE, HO M U3 IPYTHX 3aKOHO/IATEJIbHBIX aK-
TOB, COZIEpKAIIMX HOPMBI MPaBa, PeryJupyloliie OTHOIIEHUS B
cepe GaHKPOTCTBA.

Hopwmei ripaBa, perympyloiiye oTHOIIEH! B chepe OaHKpOT-
CTBa, conepxarcs, B yactHocty, B 'K P®, ATIK P®, KoAIl P®,
VYK P®, 3akoHe 00 UCTIOTHUTETLHOM MTPOU3BOJICTRBE.



VkazaHHOe OOCTOSITENLCTBO TIPEAOTpeNeNisieT HeoOX0oau-
MOCTb BBISICHEHHSI COOTHOIIEHU T 3aKOHA O OAaHKPOTCTBE C IPax-
JAHCKUM 3aKOHOJATEJIbCTBOM, IMPOLIECCYAIbHBIM 3aKOHOIATENb-
CTBOM, 3aKOHOAATEILCTBOM 00 MCIIOJTHUTEILHOM MPOU3BOCTBE
U T. II., ONPEJETICHUsI er0 MECTa B CUCTEME 3aKOHOAATEIbCTBA,
6e3 uero HeBO3MOXKHO €ro MPaBUJIBHOE TOJIKOBAHHE U ITPUMEHe-
HUe.

3aKOHOAATENILCTBO O OAHKPOTCTBE BKJIIOUAET B ceOsI HE TOJb-
KO (peiepasibHble 3aKOHBI, COJIEpXKalllie HOPMbI IpaBa, peryiu-
pyoiye oTHoIeHus B cepe OaHKPOTCTBA, HO U TIO/I3aKOHHbIE
npaBoBble akThl: YKasbl [Ipesunenta PP, nocranoBnenus Ilpa-
BUTeNIbCTBA PD, akThl peryupyolero opratHa B cgepe pruHaH-
COBOT'O O3JIOPOBJICHUSI M OAHKPOTCTBA — MHUHIKOHOMPA3BUTHS
PO.

Kpome Toro, k ICTOUHMKaM KOHKYPCHOT'O IpaBa CJIEAYyeT OT-

HECTU HOPMbI ME3K1yHAPOJAHOTO npaBa5 3| JIOKaJIbHbIE HOpPMAaTHUB-
HBIE MPABOBbIE aKThl (HAIIPUMEP, TJIaH BHEIIHETO yIpaBJIeHUs,
YTBEPKJCHHBII COOPaHUEM KPEIUTOPOB), OOBIYAH.

3. Koncmumyuust P@ conepXuT psiji TIOJOKEHUM, KOTOpbie
UMEIOT OTHOILIEHHE K PEeryJIrpoBaHUI0 OTHOIIEHWH B cdepe
OGaHKpOTCTBA, Hampumep, 1. 2 cr. 118, u3 Koroporo ciemyer,
4TO CcyaeOHast BJACTh OCYIIECTBIISETCS MOCPEACTBOM KOHCTHUTY-
IIMOHHOTO, TPaXJAHCKOTO, aJJMUHUCTPATUBHOTO U YTOJIOBHOTO
cynornpousBoacTBa. Cynonpou3BOACTBO, MO MpaBUIaM KOTOPO-
IO CyAbl PACCMATPUBAIOT Jiesia O OAHKPOTCTBE, COCTABIISET YacCTh
I'PakIaHCKOTO CYIOMPOM3BO/CTBA.



B coorBerctBum ¢ n. «o» cr. 71 Koncrtutyumu P® npasu-
Jla CyIONPOU3BOJCTBA U IPakJAHCKOE 3aKOHOJATEIbCTBO HAXO-
narcs B BeneHnu Poccuiickoit ®epepaiu. Hu opransl cyOobek-
TOoB P®, HU OpraHbl MECTHOTO CaMOYTMPaBJIEHUsI HE BITpaBe Mpu-
HUMAaTh HOPMATUBHBIE MPABOBBIE AKThl, PETYJIUPYIOIINE OTHO-
nieHns1 OaHKPOTCTBA. [109TOMY HEJb3s1 COTJIACUTBCS C TEM, UTO
3aKOHO/IATENILCTBO O OAHKPOTCTBE OTHOCUTCS K MPEAMETY COB-
MectHoro BeaeHust P® u cyowsektoB PO, uto Poccuiickaa de-
nepaivsi (popMHpyeT MpaBOBbIE OCHOBBI PETYJIMPOBaHUS OaHK-
POTCTBA B OTHOIIEHUH (DEIEPAJIbHBIX YHUTAPHBIX TPEAITPUSATHN,

a cyOobekThl PO ycraHaBIMBaIOT npaBuiia 0 OAHKPOTCTBE PErro-

HAQJIbHBIX HpeaanﬂTHﬁ56.

4. B cooTHOLIEHNH C JpyruMu (beAepabHBIMU 3aKOHaMU 3a-
KOH O OaHKpOTCTBE IO OOIIeMy MpaBUJIy BBICTYMAeT Kak CIe-
1MaJIbHBINA 3aKOHOAaTE bHBIN akT. HopMbl apyrux geaepanbHbIx
3aKOHOB IIPUMEHSIOTCS K OTHOUIEHUSIM, PEryJUpyeMbIM 3aKo-
HOM O OaHKPOTCTBE, CyOCHIMAPHO.

Tak, I pasxcoarickuti kooexc P@ conepXuT psji MpaBuI 0 OaHK-
pPOTCTBe, B YacTHOCTH, CT. 25 «HecocrositenbHOCTh (6aHKPOT-
CTBO) TpaxaaHuHa» u cT. 65 «HecocrosTenpHOCTh (0aHKPOT-
CTBO) IOPUAMYECKOTO JIMIIA», B KOTOPBIX OTMEYAETCsI, YTO OCHO-
BaHM s, TIOPSIJIOK Y MOCJEACTBUS MPU3HAHUS CY/IOM JIMIa OaHK-
POTOM, OUEPEHOCTh YIOBJIETBOPEHHU I TPEOOBAHUI KPEUTOPOB,
TIOPSIJIOK IPUMEHEHM I TTPOTIEAYD B JieJie 0 OAHKPOTCTBE yCTaHAB-
JIMBAIOTCS CTIEIMATBHBIM 3aKOHOM O OaHKPOTCTBE.

VkazaHHble MpaBwia 3akoHa O OAHKPOTCTBE CYIIECTBEHHO



ormmyatorcs ot mpasw 'K P®. Harmpumep, B 3akoHe 0 6aHKpOT-
CTBE MPEIyCMOTPEHBI BHEIIHUE MPU3HAKA OAaHKPOTCTBA, YCTa-
HOBJIEHBI CIIEIIUAJIbHBIE TTPaBUJIa OYEPEAHOCTH YIOBJIETBOPEHUS
TpeOOBaHUI KPEAUTOPOB, OMpe/eieH CIelUalIbHBII MOPSIOK
JMKBUJAIMKA OPUIVMYECKHUX JIMI, TPU3HAHHBIX OaHKPOTAMH W
Ip. B cBA3M ¢ 3TUM BO3HMKAET BOIMPOC: KAK ITU MPaBUia COOT-
Hocsites: ¢ TpedoBanueM M. 2 cr. 3 'K P® o Tom, uyTOo HOpMBI
I'paX/IaHCKOTO MpaBa, CoepKalrecs B JPyrux 3aKoHax, JOJIK-
Hbl cooTBeTCTBOBATh 'K PD?

B cootBercTBUM ¢ mpaBoBOU Mo3ulerd KOHCTUTYIIMOHHOTO
Cyna P® nu onuH denepayibHbii 3aKOH B cuily cT. 76 KoHcTu-
Tyiuu P® He 06naiaeT 1o OTHOIIEHUIO K Apyromy deaepaibHo-

MY 3aKOHY OOJIbIIICH I0PUANIECKOM cunoii®’. Ha Haw B301si, 06-
miee npaBuJio 1. 2 cr. 3 'K PO HenTpanusyercs cienyanbHbIMU
npaBwiamMu ['K P® (cr. 25, 65 1 HEKOTOpbIMU APYTUMHU), aApe-
CYIOIIIMMH TTPABONIPUMEHUTENS K 3aKOHY 0 OaHKpoTCcTBe. B ua-
CTU OCHOBaHMM, MOPSAJKA U MOCIEACTBUIA IPU3HAHUS CY/IOM JIH-
11a 6aHKPOTOM, OYEPETHOCTH YAOBJIETBOPEHUS TPEOOBAHUIA Kpe-
JUTOPOB, TMOPsIIKA MPUMEHEHUsI TpoLieayp B Aee 0 OaHKPOT-
CTBE, HOPMBI I'PaXkIAHCKOT'O MpaBa (HOPMbI MAaTEPUATILHOTO Tpa-
Ba), cofepkaiyecst B 3akoHe 0 OaHKPOTCTBE, IOJKHBI COOTBET-
CTBOBaTh KOAM(PUIIMPOBAHHOMY 3aKoHoAaTesbHOMY akTy — ['K
P®, kak Toro TpeOyer Hopma 11. 2 cT. 3 'K PD.

Cyoednas npakmuka UusHaA4ANLHO NPABUALHO UCXOOUNA U3
Moz0, 4mo nepeveHsb AulY, KOmopvle mozym Obimb NPU3HAHBL

oankpomamu, onpedeaern ¢ cm. 25 u 65 I'K P®8. Bnocaeo-



cmeuu nocmarognenuem Ilnenyma BAC P® 6vino pazesacheHo,
umo dena 0 NPUSHAHUU OAHKPOMAMU FOPUOUHECKUX NUY, YKA3AH-
HbIX 8 3akoHe o bankpomcmae (Ho He ykazarnvix 6 I K P®), noo-

6€00MCMBEHHbL APOUMPANCHLIM CYOAM ¥ B Hacmosiuee 8pemsi
Hopmbl 3akona o oankpomcemee u I' K P® o kpyze auu, Komopble
Moeym OblMb NPUBHAHLL OAHKPOMAMU, NPUBLOEHBL 8 COOMEEN-
cmaue opyez opyeay.

5. B cooTHOMIEHNY ¢ npoueccyarbibim 3aKOHOOAMeNbCEOM
3aKkoH 0 OaHKPOTCTBE TaKKe BBICTYIAET B KAUECTBE CIIEI[UATbHO-
ro 3akoHomaresibHoro akta. 1z cr. 223 AIIK P® u ct. 223 AIIK
P®, a Takxe u3 cr. 33 3akoHa 0 OAHKPOTCTBE CIIEAYET, UTO Je-
J1a 0 OAHKPOTCTBE PACCMATPUBAIOTCS CYJIOM IO TIPaBUJIAM TIPO-
IECCYaTbHOTO 3aKOHOAATEIbCTBA, C OCOOEHHOCTSIMU, YCTAaHOB-
JICHHBIMU MPOIIECCYaIbHBIMU HOpMaMK 3aKOHa O OaHKPOTCTBE.
B 3akoHe 0 GaHKpPOTCTBE COAEPKUTCS MHOTO OCOOEHHOCTEH,
CBSI3AHHBIX CO BCEMHU CTa[IUsIMU CYIOIPOU3BOJCTBA MO JENy O
OGaHKPOTCTBE — OT BO30OYKIEHUs MPOU3BOJICTBA T10 /Iy /IO UC-
TIOJTHEHU s Cy/IeOHBIX aKTOB.

B 1ieniom mepapxuio mporeccyaibHbIX HOPM 3aKOHOJATe b~
cTBa 0 OAHKPOTCTBE MOXHO TMPEACTABUTH B BHJE HECKOIBKUX
YPOBHEWN.

K nepBomy ypoBHI0, coniepxkaliieMy Haubosiee oo1ye HOpMBbl,
crnemyeT otHecTH pasfl. | «Oomme nonoxenus» AITK P®, korto-
pBIii OoTpaskaeT oliee (PyHKIIMOHAIBHOE HAa3HAUEHUE CyneOHO-
ro Mpoliecca, ero 3a/1a4u 1 MPUHIIUIILL, U HE CBS3aHbl HETIOCPE/I-
CTBEHHO C MPEAMETOM CY/IeOHOU AesITeJIbHOCTH 10 KOHKPETHBIM



I'PaKJAaHCKUM JEJIaM.

Ha Bropom ypoBHe o6bequnsiorcst Te Hopmbl AIIK P®, ko-
TOpBIE OTPAXAIOT CYIIHOCTb MpeAMeTa CYJeOHOM esTeIbHOCTH
B MCKOBOM IIPOU3BOJCTBE, 0 MpaBUIaM KOTOPOro (C y4eToM
OIpEJEJEHHBIX U3bATUN) pacCMaTpPUBAIOTCS BCE TPaXIAHCKHE

Jiena, BKJIIoYas Jiea o 6aHKp0TCTBe6O. [lo cymiectBy, K 3TOMY
YPOBHIO MPOLECCYAIbHOTO 3aKOHOAATENbCTBA CJIEIyeT OTHECTH
Bce HopMbI AIIK P®, 3a uckmoyeHnemM HOpM, OTHECEHHBIX Ha-
MU K [IEPBOMY YPOBHIO, U CTIEIMAJIbHBIX HOPM, KOTOPbIE OTpaxa-
10T OCOOEHHOCTH CYJOITPOM3BOJICTBA IO OT/AEIbHBIM KaTerOpUsiM
WHBIX TPaXJAHCKUX JIe.

TpeTtuil ypoBeHb MPOLIECCYATBHOTO 3aKOHOAATENILCTBA — ITO
CIieIaibHble HOPMBI 00 OCOOEHHOCTSIX CY/IOITPOU3BOJCTBA TIO
nenam o 6ankporctee. K HUM cienyet orHecT kKak HOpMbl ATTK
P® (romm. 1 m. 1 ct. 33, c1. 223-225), Tak 1 Bce Mpoleccyaib-
Hble HOpMBI 3aKOHA O OAaHKPOTCTBE, KOTOPHIE, KaK YXe OTMeda-
JIOCh, B CBOIO 0uepe/ib, AU hepeHIMpPOBaHbI.

6. 3akon 00 ucnoaHumenbHoOM NPoOU3800CHEe TAKKE SIBIIS-
eTcst OOIIMM 3aKOHOAATENIbHBIM aKTOM IO OTHOIIEHHIO K 3aK0-

HY O 6aHKp0TCTBe61. Tak, B COOTBETCTBUU C 3aKOHOM 00 HC-
TIOJTHUTEJILHOM ITPOU3BOACTBE UCTIOHUTEIBHOE ITPOU3BOICTBO B
OTHOIICHUH JOJDKHUKA TIOIJICKUT IMPUOCTAHOBJIEHHUIO B CITydae
BO30YKIEHHSI CyIOIPOU3BO/CTBA IO [Ty O OaHKPOTCTBE ITO-
o JOJDKHUKA, Y TIPEKPAICHUIO B CJTydae MPU3HAHUS JOJKHUKA
6ankpoTtom (ct. 40, 47, 69.1, 96). OcHOBaHMEM AJi PUOCTA-
HOBJICHU S UCTIOJIHEHU ST UCTIOJTHUTENLHBIX TOKYMEHTOB WJIH TIpe-



KpaIlleH!sl UCTIOJTHUTEIbHOTO TTPOM3BOJICTBA SIBJISIETCSI COOTBET-
CTBYIOIINM CylIeOHBII aKT IO Aery 0 OaHKPOTCTBE, KOTOPBIN Ha-
MPaBJIACTCS B IEJIAX 00eCIieueHN s HACTYTIJICHUsT YKa3aHHbIX T10-
CJIE/ICTBUH TJIaBHOMY CyeOHOMY TPUCTaBy 1O MECTY HaxOXe-
HUS JOJDKHUKA U ero (PHITMAJIOB M IPEJICTABUTEIILCTB.

Tak, no ooHomy u3 den cyo ykKaszan, umo 8 cayuae 8030Ydxc-
OeHUst NPOU3BOOCMBA NO 0eay 0 OAHKPOMCmEe OONNCHUKA-OP-
2AHU3AUUU UCNOAHUMENLHOE NPOU3BOOCIBO U PEANUBAUUSL UMY-
uecmed, Ha Komopoe HAN0NCEHO 83bICKAHUE, NPUOCTIAHABAUBA-
H0Mcsi 00 PACCMOMPEHUsL CYOOM 0eaa 0 bankpomcmee. Ymeep-
JHCOEHUe MUPOBO20 CONAULEHUSL O NEPedaue HeOBUNCUMO20 UMY-
uecmea OONNCHUKA OOHOMY U3 KPeOumopos Hapyuidem npasd
UHBIX KPEOUMOpPO8 OONHCHUKA 62

3aKkoHOAATENTb UCXOOUT U3 TOTO, YTO, €CJU CyJ BBIHECET pe-
IIeHre O TIPU3HAHUM JIOJDKHUKA OaHKPOTOM, UCIIOJTHEHHE TaKo-
ro pereHus OyIeT OCYIIECTBIISATHCS O MPaBUIaM KOHKYPCHOTO
npoun3BozcTBa. Eciu ke cymoM Oyaer puHATO perieHre 00 OT-
Ka3e B MPU3HAHUH JOKHUKA OAHKPOTOM, UCTIOJTHEHUE PEICHUS
OyIeT OCyIIECTBIATHCS MO OOIIMM TTpaBUIaM 3aKOHA 00 UCIIOJ-
HUTEJIbHOM MPOU3BOJACTBE. B mocieqHeM ciiyyae MpUOCTaHOB-
JIHHOE WCTIOTHUTEJIFHOE TIPOU3BOJICTBO BO30OHOBIISIETCS TTOCTIE
MpeKpaiieHns: 0OCTOATENLCTB, TOCTYKUBIIIUX OCHOBAHUEM [Tl
€ro MPUOCTAHOBJICHHUS.

Ty npaBwia 00eCIeUnBAIOT UCKIII0OYEHUE BO3MOKHON CUTY-
alMy, KOTJa WCIIOJTHEHUE peIleHUus cylaa 00 YIOBJIeTBOPEHUU
TpeOOBaHUI OTHOTO KpeauTopa (MpH HEJOCTATOUHOCTH UMY-



IIECTBA JOJDKHUKA JJIsI TIOJTHOTO Y/IOBJIETBOPEHUS TpeOOBaHUMN
BCEX KPEAUTOPOB) YIIEMWIO OBl TIPaBa APYTUX KPEJUTOPOB TO-
ro K€ JO/UKHUKA. B cuTyanuum HeJoCTaTOYHOCTH MMYILECTBA
JOJDKHUKA TSl TIOJIHOTO Y/IOBJIETBOPEHUS] TPeOOBAaHUI Kpenu-
TOPOB MOMJIEKAT MPUMEHEHUIO MpaBUiia CIIEUAIBHOIO 3aKOHa
0 OAaHKPOTCTBE, HAIIPABJICHHBIE HA COpa3MepHOe (IIPOTOPIIO-
HaJIbHOE) YJOBJIETBOPEHUE TPEOOBAHUI KPEIUTOPOB B OUYEpE/-
HOCTHU, MPEyCMOTPEHHON 3aKOHOM O OaHKPOTCTBE.

7. HopMbl KOpnopamuerozo 3aKoHo0amenbcmed TakxKe siBIisi-
I0TCSI OOIIUMMU 10 OTHOIIEHUIO K HOPMaM 3aKOHOJATENIbCTBA O
OaHKPOTCTRBE.

Tak, [Tpeauguym BAC P® ykazai, 4ro noyiokeHusi 3aKoHa o
OaHKPOTCTBE, PEeryAUPYIOIIHe MPOIaXy UMYIIECTBA JOJKHUKA B
KOHKYPCHOM IPOU3BOJICTBE, HE UCKJIIOYAIOT IPUMEHEHUST HOPM
denepanbHOro 3akoHa «O0 00IIecTBax ¢ OrpaHUIEHHON OTBET-
CTBEHHOCTBIO», ITPelyCMaTPUBAIOIIMX 3aILUTY MpaBa yYaCTHUKA
0O0IIIeCTBa NIPU OTUYXKJCHUU JIOJM TPEThbeMy JIMIly B TOH Mepe,

B KOTOPOM YKa3aHHBIE HOPMBI HE BCTYIIAIOT B IIPOTUBOPEUYME C

HEJISIMU | 3a/1a9aMi 3aKOHO/IaTeIbCTBAa O OAHKPOTCTBE 63,

Iloka3arenbpHa B 3TOM OTHOLIEHUH JUCKYCCHS, pa3BEPHYBLIA-
sicsl B CBsI3U ¢ 0aHKPOTCTBOM AQO «JIeHUHIpaICKUid MeTaJlTJe-
CKMI1 3aBOJ» U CBAI3aHHAs C JIOMYCTUMOCTBIO BBIITyCKa TOTOJIHU-
TEJIbHBIX aKIU{ aKIIMOHEPHBIM OOIIIECTBOM, B OTHOIICHWH KO-
TOPOTrO BBEJICHA IPOLIEAYypa BHEIIHETrO yrpasieHusa. OgHu no-
Jlaraju, 4To 3TO HE3aKOHHO, TaK KaK HE JIOMYCKAeTCsl HOpMaMu
AKIIMOHEPHOI'0 3aKOHOJATEIbCTBA, HAPYILIAET MIpaBa U OXpaHsie-



4
MbI€ 3aKOHOM MHTEPECH akIIMOHEPOB AO «JIM3»%, HIpyrue, Ha
HaIll B35, 0OOCHOBAaHHO CUMTAIOT, YTO aKIIMOHUPOBAHUE JION-

ra — gomnycrumMada mMepa 110 BOCCTaHOBJICHUIO IJ1aTEKECTIOCOOHO-

CTU JOJDKHUKA — IOPUANYECKOTO Jmua65 .

C 1opuIM4ecKkoil TOYKHU 3peHus mpodiaeMa CBOAUTCS K BbIOO-
py CHelMaaIbHON HOPMBI 3aKOHOIATEIbCTBA, MOJIeKALIEH MTPU-
OpPHUTETHOMY PUMEHEHHUIO — HOPMbI 3aKOHOJATEIbCTBA O OAHK-
POTCTBE WJIM AKIIMOHEPHOIO 3aKOHOJATENbCTBA. 3aKOHO/AATENb
MOATBEPIM ITPABOMEPHOCTD BBIITYCKA JOMOTHUTENIbHBIX aKLIUI
B MEpHUO peanu3alid MpOLeAypbl BHEIIHEro YIpaBleHHs, a
TEM CaMbIM M CHElMaJIbHbIA XapakTep HOpM 3akoHa O OaHK-
porctBe. B cr. 109 3akoHa 0 GaHKpOTCTBE, MpeaycMarpuBa-
IOLLEV MPUMEPHBIN MEpeueHb MEP MO BOCCTAHOBJICHHUIO IIaTe-
KECIOCOOHOCTH JIOJKHUKA, MPSIMO YCTAHOBJIEHO, YTO TIAHOM
BHEIITHETO YIPaBJIEHHS MOXKET ObITh IIPEIyCMOTPEHO pa3Mellie-
HUE JIOTIOJIHUTEIbHBIX OOBIKHOBEHHBIX aKIMii Jo/bkHUKa. CTa-
Thell 114 3akoHa 0 GAHKPOTCTBE JETAIBLHO OMpE/EeHbI CIe-
IIAJIbHBIE MTPAaBUJIA Pa3MEIIEHH S JOTIOIHUTETbHBIX OOBIKHOBEH-
HBIX aKIMi JODKHUKA B Jiesie 0 OAaHKPOTCTBE, MCKJIIOYAIOIINE
NpUMeHeHre OOINEero aKIMOHEPHOTO 3aKOHO/IATENILCTBA, TTPOTH-
BOpPEYAILEro 3TUM MPaBUJIaM.

8. CneruasibHble HOPMBI 3aKOHO/IATEIbCTBA O OaHKPOTCTBE
MCKJTIOYAIOT JISWCTBME HOPM OOIIIEro 3aKOHOAATENbCTBA, B YaCT-
HOCTH, 8€KCENbHO20 3AKOHO0ANenbCmaa.

Tax, cyo Hao30pHOL UHCIMAHWUU YKA3AA, YIMO NPUSHAHUE GEK-
cenedamenst NPOCMO20 @eKcenst OAHKPOmom Oaem 8eKceneoep-



Jrcamento npago nPeodvs8UMs UCK KO 6CeM 00SI3AHHbIM NO GeK-
cento AMUUAM, d He NMOAbKO K OCHOBHOMY OOAMCHUKY (8eKceneda-
menio). Cpok UCNOAHEHUS. BEKCEeNbHO20 00S13aMenbCmed 8eKce-
sneoamenem Onpeodensiemcst 8 IMoM cayuae He CPOKOM, YKA3AaH-
HbIM 8 8eKcene, d 8 COOMBENCMBUU CO CNeUUANbHLIMU NPABU-
AAMU, YCMAHOBACHHBIMU 3AKOHOOAMENLCMBOM 0 OAHKPOMCMEe.
Smom cpok cuumaemcst HACMYNUSUUUM ONs 8CeX OOSZAHHBIX NO
8eKceno AL, 8 mom yucae 0as uHooccanmos. Hcxoos uz moeo,
umo npu OaHKpomcmee eeKkcenedamensi N0 NPOCMOMY BeKCeNt0
npomecm 0nsi NPEOBIBACHUS. PezPeccHO20 MpPeOOBAHUs. He mpe-
OYemcst u 3amMeHsiemcst CYOeOHbIM AKMOM O NPUSHAHUL 8eKcee-

oamenst 6CZHKp0m0M, yKa3aHHbllZ CPOK 00NIICEH UCUUCASIMBCSL C

66
Momenma, onpeoenennozo cm. 126 3axona o 6ankpomcmee .

Takum 00pa3om, ciieyeT KOHCTaTUPOBATh, YTO BO3OYKJICHHE
npoIieAypsl OAHKPOTCTBA B OTHOIIIEHUU BEKCeseaaTelis JUIaeT
BEKCeJIb KaK IIeHHYI0 Oymary 0e3yCIOBHOTO XapaKkTepa UCTIOHE-
HUSA goira. [1ist icnoTHeHu I 110 BEKCEeJTIo B TAKOM CJTydae OJJHOTO
JIMIITb €0 TPEIbSABICHUS YK€ HeJJOCTAaTOUHO JIaXke MPU COOIO-
JEHUH CPOKOB oOpaleHusl K AOKHHMKY. HeoOxomumo coOimo-
CT 0CcOOYI0 TPOLIETYpPy, MPETyCMOTPEHHYI0 3aKOHOM O OaHK-
pOTCTBE.

9. OOmMM MO OTHOIIEHWIO K 3aKOHONATeJbCTBY O OaHK-
POTCTBE SIBJISIETCS TaKXKe mpyoosoe 3axonooamenvcmeao. Oco-
OBbIll TIOIXOJ] K TIPABOBOMY PETYJMPOBAHUIO TPyAa PaOOTHUKOB
B YCJIOBHSIX peasu3alivy Mmpolieyp OaHKpoTCTBa paboToiaTes
OTBEYAeT 3aIlIUTHON M IKOHOMMUECKON (PYHKIIUSAM TPYAOBOIO



MpaBa, a TaK)Ke COOTBETCTBYET OCHOBHBIM 3a/layaM MHCTUTYTa
O6aHKpoTCcTBa. B nuTeparype mo TpyIoBOMy MpaBy Hpeiaraet-
Cs1 CKOHIICHTPUPOBATh HOPMBI, OTpaXkaloIiye OCOOEHHOCTH TIpa-
BOBOI'O PEryJupoBaHus Tpyla paOOTHUKOB B XOJIe peasu3aliviu
nporieayp OaHKPOTCTBA, B OTAENIbHOM TaBe paszzaena XII Tpymo-

Boro kozekca PO, Mexoast 13 cooTHOIIEHN S 3aKOHOATENBCTBA
0 0OaHKPOTCTBE U TPYAOBOTO 3aKOHO/ATEIbCTBA KaK CIIEINAasIb-
HOT'O ¥ OOIIEero, mojiaraeM, 4To, ¢ TOYKU 3peHusl ynoOCcTBa Impa-
BOIPUMEHEHUsI, OCOOCHHOCTH YJIOBJIETBOPEHHUSI TPEOOBAHUY pa-
OOTHHUKOB B YCIIOBHSIX OaHKPOTCTBA paboTo/aTessl IpaBUibHEe
ObLIO OBl OTPA3UTh B 3aKOHE 0 OAHKPOTCTBE. DTO COOTBETCTBYET
Y no3unmu 3akoHogaress (cr. 252, 278 TK P®d), a Takxke HOpMBbI
3akoHa 0 GaHKPOTCTBE, Hanpumep, cT. 12.1 «Cobpanue padboT-
HUKOB, OBIBIIMX paOOTHUKOB JOJKHUKA, N30paHKe MpecTaBy-
TeJiss paOOTHUKOB JIOJKHHUKA» ).

10. Ha Ham B3rs/, HenociaeaoBaTeIbHa ITO3UINSA 3aKOHOA-
TeJIs1 B BOIPOCE COOTHOIICHU ST 3aKOHO/IATeIbCTBA O OAHKPOTCTBE
U HAN0208020 3AKOHOOAMENbCHEA.

C onHO# cTOpOHBI, 3aKOH O OaHKPOTCTBE YPaBHSUI rocyaap-
CTBO B JIMIIE YMOJHOMOUYEHHBIX OPraHOB C KOHKYPCHBIMH Kpe-
JIMTOpPaMHU, TIOMECTUB TPeOOBAHUSI 110 0OSI3aTEIbHBIM IIJIaTeKaM
B TPEThIO OYepelb YIAOBJIETBOPEHHUsI TpeOOBaHUI KPEIUTOPOB,
MPEIOCTaBUB YIIOJTHOMOYEHHBIM OpraHaM MpaBo Tojioca Ha Co-
OpaHUU KPEAUTOPOB, A TAKKE MPABO 3aKJII0YATh MUPOBOE COTJIa-
IIeHHe B Jiesie 0 OAaHKPOTCTBE HAPSAY C KOHKYPCHBIMU KPEUTO-
pamu.



C apyroii cTopoHbl, 3aKOH 0 OAHKPOTCTBE MpeaycMaTprBa-
€T MPaBUJIO O TOM, YTO YCJIOBUSI MHPOBOTO COIVIAINICHHs, Kaca-
IOIIMECs TIOTaIleHus 3aJ0/DKEHHOCTH TT0 00sI3aTeNIbHBIM TUIaTe-
’KaM, B3IMaeMbIM B COOTBETCTBMU C 3aKOHOAATEJILCTBOM O Ha-
Jorax u cOopax, He JIOJUKHBI IIPOTUBOPEUYUTh TPEOOBAHUSAM 3a-

KOHOJIaTeIbcTBA O Hajiorax u coopax (m. 1 cr. 156) %8 Hanoro-
BOE K€ 3aKOHOJATEJILCTBO OTPAHMUMBAET BO3MOXHOCTH OTCPOY-
KU WM PACCPOYKH T0 YIUIaTe HaJlora u coopa Tpems rofamu, a
CJIeOBaTeIbHO, M BO3MOKHOCTH YIOJTHOMOYEHHOIO OpraHa o
3aKJIIDYEHUI0 MUPOBOTo coraienus (ct. 64 HanoroBoro kosiek-

ca P<I>)69.

Tax, cyo HAO30PHOU UHCMAHUUU YKA3AA, YMO YCAOBUS MU-
PO0B020 CONAULEHUS, KACAIOUUECS NO2AUEHUST 3A00NHCEHHOCTU
1O 00513AMeNbHBIM NAAMENCAM, B3UMAEMBIM 8 COOMBENCMEUL C
3aKOHO0AMENbCMBOM O HAN02AX U COOPax, He OONNHCHbL NPOMU-
eopeuums MpeboBaHUAM 3AKOHOOAMENbCMBA O HAA02AX U COO-
pax70.

[Monaraem, 6pUTO OBl TPABUIILHBIM YCTAHOBUTH UHOE COOTHO-
nieHre 3akoHa o 6aHkpotcTBe U HanoroBoro konekca P® kak
CMEIUATILHOTO U OOIIIEro 3aKOHOB. Y paBHMBAasI KOHKYPCHBIX Kpe-
JUTOPOB U FOCYIAPCTBO B JIMIIE YIOJTHOMOYEHHBIX OPraHOB KaK
KPEOUTOPOB B JieJie 0 OaHKPOTCTBE, HEJNb3sl MPEAyCMaTpUBATh
pas3HbBIi MPABOBOW PEKUM TpeOOBAHUN TE€X U JPYTHX.

11. 3HauuTeNbHYIO YaCcTh 3aKOHOAATEICTBA O OAHKPOTCTBE
COCTaBJISAIOT NOO3AKOHHbIE HOPMAMUBHbIE NPABOBbIE AKMIbL : YKa-



3bl [Ipe3unenta P®, nocranosnenus [IpaBurensctBa P®, akThl
PEryJMpyoiero opraia. BolbIIMHCTBO U3 HUX — 3TO aKThl, pe-
TYJUPYIOIIe MaTepraibHbIe U CBSI3aHHBIE C HUMU MPOLIEAY PHbIE
(He mporieccyasbHble) OTHOIICHUs HETUIaTekeCroCOOHBIX 0pH-
JUYECKUX JIUII.

Tak, cyo HAO30PHOLI UHCMAHUUU NPUBHAN HE3AKOHHBIM pelte-
HUe cyoa nepeoli UHCMAaHyUU 00 OmKase 8 YO0B8AeMBOPEeHUU 3a-
S61eHUsL 0 NPUBNEUEHUU aPOUMPANHCHO20 YNPABASIIOULE20 K AOMU-
HUCMPAMUGHOL OMBEMCMBEEHHOCMU, UCX005. U3 MO020, YmMO HA-
PYueHHble apOUmpaMcHviM Yynpasasouum Bpemernvie npasuna
SABASIOMCS. HOPMAMUBHBIM NPABOBLIM AKIOM OP2aHA UCHOAHU-
MEeAbHOU 8AACTU U He BXOO0SN 8 CUCHEMY 3AKOHOOAMeAbCmea O
6amcp0mcmee7 L
[porieccyanbHble HOPMBI B ITOJ3aKOHHBIX HOPMATUBHBIX Tpa-

BOBBIX AKTAX SIBJISIOTCS PEIKAM HCKJIOUCHHEM >, DTO KACAeTCs
Y 3aKOHOJATENbCTBA, PEITIAMEHTHUPYIOILETO CyAONPOU3BOACTBO
1o JiejaM 0 OAaHKPOTCTBE; HalpUMeEp, MPOLeCCyalbHble HOPMBbI
conepsxarcs B [lonoxkeHnu o mopsiake npeabsiBieHus TpedoBa-
HUI 110 o0s13aTenbeTBaM riepes Poccuiickoit Peneparyieii B nene

0 OAHKPOTCTBE M B NPOIIEypaX, MPUMEHSEMBIX B Jiejie 0 OaHK-

pOTCTBC73.

BkuoueHue nporieccyaqibHbIX HOPM B MO3aKOHHBIE HOpMa-
TUBHBIE IPABOBBIE AKThl B JIUTEPAType OOBSACHIETCS HATUYUEM
OOBEKTUBHBIX NMPUYUH, B YACTHOCTU OBICTPHIM Pa3BUTHUEM HOP-
MOTBOPYECKOW JeATeNbHOCTU. BMecTe ¢ TeM oTMmevaercs, 4ro



HX CYIICCTBOBAHWE UMCET U OIIPEACIICHHBIC OTPULATCIIBHBIC I10-

CIIE[ICTBUS, TaK KaK 3aTPyIHSET paboTy CYyI0B 7 He Bcerna npo-
LiecCcyasibHbIE BOIPOCHI B IOA3AKOHHBIX HOPMAaTUBHBIX ITPAaBOBbIX
aKTax pelalTcs KBaIU(UIMPOBAHHO, BCIEICTBUE YEro ycTa-
HOBJICHHBIE B HUX ITPaBWJIa MOTYT IPOTUBOPEYMUTD 3aKOHY. B Ta-
KHX CIIy4asix CyJl IPUMEHsIET HOPMbI aKTa, UMEIOIIEro OOJIbIIYIO
opuaudeckyio cuiy (ct. 13 ATIK PO).

12. bosnpioe 3Ha4eHUE 171 IPABUIBHOTO TPUMEHEHU S 3aKO-
HOJATEeNIbCTBA O OAHKPOTCTBE MMEIOT PYKOBOJSIIME pa3bsiCHE-
HUS BBICHIMX Cy/IeOHBIX MHCTaHIMI (ocTaHoBieHus1 KoHeTuty-
nuonHoro Cyna P®, I1nenyma Bepxosnoro Cyna P®, a takxke
coxpanuBime cuiny nocrasosnenus Ilnenyma BAC P®). Co-
IJIaCHO CT. 5 PerepaibHOro KOHCTUTYIIMOHHOTO 3akoHa «O Bep-
xoBHOM Cyne Poccuiickonn Penepaiun» [lnenym BepxoBHO-
ro Cyna P® nmaer cygam pa3bsiCHEHUs IO BOIIpocaM CyaeOHON
NPaKTUKH B IEJAX o0ecnedeHus: eqMHO00OPa3HOro MPUMEHEHH S
3akoHozaresbcTBa PP. OgHako K MICTOYHMKAM ITPaBa Ha3BaHHBIE

Pa3bACHCHUA HEC OTHOCATCA. OHu gBIAIOTCS aKTaMH CYI[C6HOFO

TOJIKOBAHHUA HOPM HpaBa75.

He oTHOCATCS K MCTOYHMKAM MpaBa U MH(OPMAIMOHHBIE
nuchma [lpesuguyma BAC P®, koTopble pacchbuiaivCch UM IO
UTOTaM PacCMOTPEHHS OTJEIbHBIX BOIPOCOB CY/IeOHOM MPaKTH-
KU B COOTBETCTBUHU C JIENICTBOBaBIIIEH paHee cT. 16 denepanbHo-
r'0 KOHCTUTYIIMOHHOTO 3aKOHa «O0 apOuTpakHbIX cygax B Poc-
cuiickoit @eneparun». C 1992 r. uzgano 6onee coTHH UHGOP-
MaroHHbIX TiceM [Ipesuanyma BAC P® no nHaubonee akrty-



AJIbBHBIM M CJIOKHBIM BOITPOCaM IIPUMEHCHU A 3aKOHOAATE/ILCTBA,

BKJII0OYaA 3aKOHOJATCJILCTBO O 68.HKPOTCTB€76.

KonTpoabHbie BOpochl

1. B 4yem BbIpakaeTcsi KOMIUIEKCHBII XapakTep 3akoHa O
OGaHKpoTcTBE?

2. KakoBa CTpyKTypa 3aKOHOJATENILCTBA O OAHKPOTCTBE?

3. Kak cootHocsATCS1 3aKOH 0 OaHKPOTCTBE U JIPyrue 3aKOHO-
naTeJIbHBIE aKThI?

4. KakoBa poJib MOA3aKOHHBIX MPABOBBIX AKTOB B IIPABOBOM
PEryJMpoBaHUM OTHOILEHUH B cpepe OaHKpoTCcTBA?

5. Kaky1o posb ipu paccMOTpeHHH Jies1 0 OaHKPOTCTBE UTPAIOT
pa3bsICHEHUsI BBICIIEH CyeOHON MHCTAaHIM

HonoJiHNTeIbHASA JNTEepaTypa

1. beavix B. C. KoHuenTyajabHasi OCHOBa HOBOIO 3akOHa O
HecocTosiTeNIbHOCTH // busHec, MeHemxkMeHT U mpaBo. 2003.
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2. Ckeopuyos O. FO. CooTHOIlIIEHNE 3aKOHOAATEILCTBA O HECO-
CTOSITEILHOCTU (OaHKPOTCTBE) M apOMTPaKHOTO MPOLIECCyasb-
HOT'O 3aKOHOAATENILCTBA // ApOUTpaXHBI W TPaKAaHCKUI TTPO-
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3. Xumuues B. A. COOTHOIIIEHNE 3aKOHONATEILCTBA O OaHK-
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2005. Ne 12.

4. Xoyman M. Ponb pekrMa HECOCTOATEIBHOCTU B PHIHOYHOM
skoHomHuKe // Becthuk BAC P®. 2001. Ne 3. CrienanbHoe nipu-
JIO)KEHUE.



5. FOoun B. I'. HecocrosTenbHOCTh (OaHKPOTCTBO): UCTOPU-
yeckuu acnekT // Becthuk BAC P®. 2002. Ne 1.
I'naBa 3.

OTHOHIEHUA, PEI'VJIMPYEMBIE 3AKOHO/IA-
TEJIBCTBOM O BAHKPOTCTBE

§ 1. Konkypcroe omuowienue u uHvle OmHOUEHUs, peyaupy-
emvle 3aKOHOO0amenbCmeom 0 OaHKpomcmae.

§ 2. Mamepuanvho-npasosas npupooa KOHKYPCHO20 OMHO-
WeHUsI.

§ 3. Ilpoueccyanvras gpopma KOHKYPCHO20 NRPABOOMHOULEHUS.

§ 4. Ilonamue KOHKYPCHO20 NPasa u KOHKYPCHO20 NPOUecca.

§ 1. KoHKypCcHOe OTHOIIeHNe U UHbIe OTHOLIEHMUs], pe-
ryjmpyeMble 3aKOHOIAaTeJIbCTBOM O OAHKPOTCTBE

1. OTHOIIEHNsI, peryJIrpyeMble 3aKOHOIATEeIbCTBOM O OaHK-
POTCTBE, B CHJTy KOMIUIEKCHOT'O XapaKTepa 3TOro 3aKOHOATEb-
CTBa PETyJIMPYIOTCS HOPMaMM Pa3HbIX OTpaciell MpaBa, cpenu
KOTOPBIX OCOOCHHO BBIJIEJISIIOTCSI HOPMbI MAMePUanbiozo (9acT-
HOTO U MyOJIMYHOTO0) W npoueccyanvHozo (yOIMYHOTO) TpaBa.
Tak, I'. ®. llepiieHeBruy oTMeUas, YTO KOHKYPCHOE MTPaBoO pas3-
nensiercss Ha nBe yacTu. OfHA YacTh ero MoJjoKeHUH OOHMMa-
€T MaTepuajbHOE KOHKYPCHOE IPaBO, WM KOHKYPCHOE IPaBO

B TCCHOM 3HAUCHHUM CJIOBA, Apyrad — (bopMaanoe KOHKYPCHOC

NIPaBO, WA KOHKYPCHBbI npouecc77.

B coBpeMeHHO! I0pUINYECKOUN JIUTEPATYPE HET TAKOM SICHO-
CTH B ONpe/ie/IeHNH MPUPOAbI OTHOIIIEHUI OaHKpoTcTBa. Tak, M.



N. Kynarus numer, 4yro BoO PpaHuyy HECOCTOATENBHOCTD CUU-
TAETCs PA3/IeIOM YaCTHOIO IpaBa, a B ['epmanun u [lsenapun

OHa OTHOCHTCSI K IPOLIECCYaIHOMY, T. €. TyOIMIHOMY IpaBy °.
OnHako Takoe yTBEp:KAEHHE He MPOsCHSAET BOMPOca O MpUpO-
7ie OTHOIIEHUH, PEryJINpyeMbIX 3aKOHOATEICTBOM O OAHKPOT-
cree. Eciiu nMeercs B BUJy 3aKOHOAATENBCTBO O OAHKPOTCTBE,
TO OHO B PaBHOW Mepe OTHOCUTCS M K YaCTHOMY, U K IyOny-
HOMY I1paBY, OCKOJIBKY SIBJISIETCS] KOMIUIEKCHBIM, T. €. COCTOsI-
MM KaK U3 HOPM YacCTHOT'O IIPaBa, PeryIMpyIolIMX KOHKYPCHbIE
OTHOIIIEHUS], TaK XU HOPM MYOJIMYHOrO IpaBa, BKJIIOYAsT HOPMbI
IPOLIECCYAJIBHOTO TPABa.

CwmernieHre mmpaBa M 3aKOHOJATENbCTBA, HE CIIOCOOCTBYIOIIIEE
YSCHEHUIO TIPUPOABI OTHOIIEHWH OaHKPOTCTBA, JNOMYCKAOT U
Jpyrye aBTOPbI, yTBEP:KAasl, YTO YKa3aHHbIE OTHOIIEHUS peryJiu-
PYIOTCSl «<KOMITJIEKCOM HOPM MaTe€pUaIbHOTO U IIPOLIECCYATILHOTO
Xapakrtepa, 00pasylonmx crneuupuIecKuil MHCTUTYT TPakIaH-

CKOI'O ¥ TOProBoro 1paBa — HECOCTOATECIIbHOCTb NJIM KOHKYPCHOC

79
npaBo» -, <<6aHKpOTCTBO ABJIACTCA KOMIUICKCHBIM MHCTUTYTOM

B CUCTEME pOCCHﬁCKOFO npaBa, COYCTAIINUM HOPMBI pas3inyd-

HBIX OTpAC/Iel [IPaBa» ", HECOCTOSTELHOCT IPEACTABIISET CO-
0011 KOMIUIEKCHBI ITPABOBON MHCTUTYT, KOTOPBIN BXOAUT OTHO-

BPEMCHHO B HOPMATHBHYIO TKAHb MATEPHUAJILHOT'O U MPOLECCY-

QJIBHOTO TPaBa, a TAKKe YaCTHOTO U IyOIMYHOrO HpaBagl, «I10-

IBITKY Pa3/IeUTh MyOTMYHbIe U YaCTHBIE aCMeKThl KOHKYPCHOTO
npaBa ABJISAIOTCS CJIOXKHOW M HeOJaroapHor padboTou, UOO B CH-



JIy CaMO¥ CyTH KOHKYPCHBIX OTHOIIIEHUI TyOJIMYHbIe U YaCTHbBIE
KOHKYPCHBbIE 3JIEMEHTbI BECbMa CUJIbHO TeperuieTeHbl» 82,

Ha nam B3risiz, NOHSATHE 3aKOHO/IATEIbCTBA, BKIIIOUAs 3aKO-
HOJIATEJIbCTBO O OAHKPOTCTBE, KAK COBOKYITHOCTH KOMITJIEKCHBIX
HOPMATHBHBIX MPABOBBIX AKTOB HE CJIEyeT CMEIIUBATh C MOHS-
THEM MpaBa, BKJII0Yask MaTepraIbHOE KOHKYPCHOE MTPaBO U MPo-
HecCyallbHOe KOHKYPCHOE MPaBo (KOHKYPCHBIH MPOIECC) Kak Co-

BOKYITHOCTH HOPM, PETyIMPYIOLIMX OMPEAEIeHHOro posia ooie-

CTBCHHBIC OTHOLICHHWA ITPUCYITUMU UM METOJaMHA 83.

2. Mamepuanvhvie omuoulenust, perylupyeMble 3aKOHOIA-
TETLCTBOM O OAaHKPOTCTBE, BHICTYIIAIOT MPEIMETaAMH PEryIupo-
BaHMS Pa3HbIX OTpPACIIeil MpaBa: YaCTHOIO MpaBa U MyOJIMYHOro
1paBa.

Bo-nepBbIX, 3TO OTHOLIEHUS, BXOASILME B CTPYKTYpY Mpel-
MeTa I'pakJaHCKOIO IIPaBa, T. €. UMYILECTBEHHBIC U HEMMYIIIE-
CTBEHHBIC OTHOIIEHUS C Y4YaCTUEM TPaXAaH U IOPUJUYECKUX
JIMLI, OCHOBaHHBIE HA PAaBEHCTBE, aBTOHOMHUM BOJM U MMYILE-
CTBEHHOI CaMOCTOSITEJIbHOCTA MX y4acTHUKOB (. 1 ct. 2 'K
P®). IIpaBooTHOImIEHNUST MEXIY JOIKHUKOM M KPEIUTOPAMH,
BO3HUKAIOIINE W3 HEUCIIONHEHUsI JIEHEKHBIX 0053aTebCTB, —
9TO YaCTHBIE MPABOOTHOILIEHUS, YTO OINpeNesAeTCs MPaBOBBIM
TIOJIO)KEHHEM MX CYOBEKTOB (JIOMUKHUK — KPEIUTOPHI), UX IOPH-
JMYECKUM cojiepkaHreM (00S3aHHOCTh HETIaTeKeCloCOOHOTO
JOJDKHHKA — TIpaBa KPEAUTOPOB) U OOBEKTOM (JISUCTBUS OJIK-
HMKa [0 COpPa3MEPHOMY YJOBJIETBOPEHUIO TPEeOOBAHUIl Kpeiu-
TOPOB B OYE€PEJHOCTH, IPETYCMOTPEHHON 3aKOHOM).



K yacTHONpaBOBBIM OTHOIIEHUSIM OTHOCSITCS TAKKe MaTepu-
aJIbHBIe OTHOIIIEHHUS 110 YAOBJIETBOPEHUIO TPEOOBAHUN TPaXIaH,
niepesi KOTOPHIMU JIOJDKHUK HECeT OTBETCTBEHHOCTh 32 MPUYU-
HEeHUe Bpe/la )KU3HU WM 3/I0POBbIO; OTHOIIEHUSI, CBS3aHHBIE C
pacyeTaMu 1O BHIIIJIaTe BBIXOAHBIX MOCOOMIA M OIJIaTe TPyaa, C
JIMIIaMU, PaOOTAIOIIVMHU T10 TPYIOBOMY JIOTOBOPY, U IO BBITLIA-
T€ BO3HArPaXIEHUI aBTOpPaM; OTHOILIEHUS 10 YIOBJIETBOPEHUIO
TpeOOBaHUI O B3bICKAHUY ATUMEHTOB; HEKOTOPBIE APYTUE OTHO-
IIEHUS1, HAPUMEP, TI0 KOMIIEHCAIIUY MOPAJIbHOTO BpPE/Ia.

Bo-BTOpBIX, 9TO OTHOIIIEHHSI, BXOIAIIME B CTPYKTYPY Mpe-
MeTa MaTepyuaJbHOrO MyOJUYHOrO MpaBa, BOZHUKAIOIINE MEXK-
1y NOJKHUKOM U YIOJTHOMOYEHHBIMU OpPraHaMH, BBITEKAIOIIE
U3 HEWCIIOTHEeHUsI JIOJDKHUKOM OOsI3aHHOCTH T10 yIiiate 00s13a-
TeJIbHBIX IUIATeKel B OI0JKEThI U TOCYJApCTBEHHbBIE BHEOOIKET-
Hble (POH/IBL. DTO ONpeeNsieTcs MPaBOBbHIM MOJOXEHUEM CyOb-
€KTOB YKa3aHHBIX MPABOOTHOIIEHUI (HAJIOTOIUIATENbIINK W
MHOe OO0sI3aHHOE JIMIO MO TUlaTeXaM B OIKEThl U Tocyaap-
CTBEHHbIC BHEOWIXKeTHbIE (POHIBI — TOCYIAPCTBO B JIUIIE YIION-
HOMOYEHHBIX OPraHOB), UX IOPUIMYECKUM coepkaHueM (Iyo-
JIMYHBIE OOSI3aHHOCTH JIOJDKHUKA — TOJTHOMOYUSI COOTBETCTBY-
IOIIUX MYOJTMYHBIX OPraHOB) U OOBEKTOM (JIEUCTBUS AOIKHUKA
TI0 COPa3MEePHOMY Y/IOBJIETBOPEHHIO TPEOOBAHUH YIIOJTHOMOUYEH-
HBIX OPraHOB B OYE€PEIHOCTH, MPEAYCMOTPEHHON 3aKOHOM).

3. OcoOEHHOCTBIO Menoda nPagoozo pezynupo8anusi Pa3HbIX
10 TPUPOJE MATEPUAIBHBIX OTHOIIEHUH (YaCTHBIX W IyOIn4-
HBIX), perJIaAMEHTUPYEMbIX 3aKOHOIATEILCTBOM O OaHKPOTCTBE,



COCTOUT B TOM, YTO YKa3aHHO€ pa3/Inuue B NOJIHON Mepe MPOsiB-
JISIETCS TOJIBKO JI0 MOMEHTA MPUOOPETEHUSI IOJKHUKOM CTaTyca
JOJDKHMKA B Aesne o 6aHkportctBe. [locne aToro, 1. €. ¢ MOMeH-
Ta TIPUHSTHUSA CYIOM 3asiBJIEHUs] O IPU3HAHUU JTOJKHMKA OaHK-
pOTOM, TpeOOBaHUS K JIOJUKHUKY CO CTOPOHBI KOTO OBI TO HH ObI-
70 (KpeauTOpOB, KOHKYPCHBIX KPEIUTOPOB, YIIOJIHOMOYEHHBIX
OPraHoOB) npeodpa3yiomcsi U3 VUHIUBUIYaIbHBIX TPeOOBAaHUN B
COBOKYITHOE TpeOOBaHUE BCEX KPEAUTOPOB AAHHOTO JOIKHUKA,
HE3aBUCHMO OT OCHOBaHMI UX BOBHUKHOBEHM S U TPUPO/BI, B 11e-
JISIX COPa3MEPHOrO MX YJOBJIETBOPEHUS B OUEPEHOCTH, MPELy-
CMOTPEHHOM 3aKOHOJATEILCTBOM O OAaHKPOTCTRBE.

Kak u3BectHo, 'K P® nonyckaer B cinydasx, npeaycCMOTPEH-
HBIX 3aKOHOJATEIbCTBOM, MPUMEHEHHUE I'PAXIAHCKOIO 3aKOHO-
JIaTeIbCTBA K MUMYIIECTBEHHBIM OTHOIIEHUSIM, OCHOBAaHHBIM Ha
AJIMUHUACTPATUBHOM WJIM MHOM BJIACTHOM TMOJYUHEHUM OTHOMN
CTOPOHBI APYroM, B TOM YMCJI€ K HAJIOTOBBIM U JPYyruM (pUHaH-
COBBIM U aIMUHUCTPATUBHBIM OTHOIIIEHUSM (11. 3 CT. 2 'K P®D).

C MomMeHTa BO30YK/IeHH I CYJJOITPOM3BOJICTRA T10 JIeNTy O OaHK-
POTCTBE BO3HUKAET KOHKYPCHOE NpasoomHouteHue (npasoomHo-
uternue 6aHKpomcmeda), KOTOpoe XapakTepu3yeTcsl KaueCTBEHHO
VHBIMU YEPTaMM KaK MaTepuasibHO-IIPABOBOIO CBOMCTBA, TaK U
npoueccyanbHoro xapakrepa. M. A. CKypaTOBCKUU MPaBUIIBLHO
OTMEYaeT, YTO «HOPMbI O OaHKPOTCTBE, B OTJIMYME OT APYTHX
HOPM T'PaXJaHCKOTO MpPaBa, MOTYT ObITh PEaM30BaHbl TOJIBKO

4
ucpes Cy,I[C6HI>IC ZlKTI)I»8
4. HeO6XOI[I/IMO OTMETUTDH, YTO 3aKOHOOATEJIIbCTBOM O OaHK-



POTCTBE PETYIMPYIOTCS W WHbIE OTHOIIEHWS B cdepe OaHK-
POTCTBA — HEKOHKYPCHBIE OTHOIIIEHHUSI: OTHOILIEHUSI C y4acTH-
eM apOUTPaXHbIX YMPABISAIONINX, OTHOIIEHUSI C YYacTHEeM ca-
MOPETYJIUPYEMbIX OpraHU3alMidi apOUTPAXKHBIX YIPABISIONINX,
OTHOIIIEHUSI C YYaCTHEM yupeauTeneil (Y4aCTHUKOB) OpraHu3a-
[UI-IOJDKHUKOB, OTHOIIEHUSI C ydyacTreM (hbeiepasibHbIX Opra-
HOB UCTIOJIHUTEIbHOU BJIACTU U PSi/i APYTMX OTHOIIIEHUH, BO3HU-
Kaolux B cepe (PUHAHCOBOTO 03/10pOBJIEHUsI U OAHKPOTCTBA.

§ 2. MarepuajbHO-IpaBoBasi MPHpPOJa KOHKYPCHOTO
OTHOIIEHHSI

1. KoHKypcHOE TMpaBOOTHOIIIEHUE SIBJISETCS TpaxJaH-
CKO-TIPAaBOBbIM OTHOIIIEHHEM U TPEJCTaBIsieT COOOW OXpaHu-
menvHoe 0053amenbcmeo ¢ AaKMUBHOU MHONMCECBEHHOCTBIO

™, pean3yeMoe B MpolieccyaibHOi popme, xapakrepusye-
MO KaK OJIUH U3 BUAOB NPOUECCYANbHO20 COYHACTUSL 8 NPOUEC-
ce no deay o barkpomcmee. PaccMOTpUM yKa3aHHbIE IPU3HAKU
KOHKYPCHOT'O ITPaBOOTHOIIIEHH S TOpOOHee.

J1s MOHUMaHUsl MPUPOAbI KOHKYPCHOTO MPaBOOTHOIIEHUS
HEOOXOIMMO 0OPATUTHCS K MIOHATHIO OX PAHUTEIHLHOTO MPABOOT-
HoteHus. OXpaHUTENIbHOE PABOOTHOIIEHUE — 9TO MPABOOTHO-
IEHHEe, KOTOpPOe BO3HUKAET B pe3y/bTaTe HEPABOMEPHOTO I10-
Be/IeHUS U MPU3BAHO OOECHeUUTh OXPaHy TOrO OTHOIIEHUS, B
KOTOPOM €I'0 YYAaCTHUKH COCTOSLIU [0 IpaBOHapyllieHus1. B pam-
Kax OXPaHUTEJIBHOIO MMPABOOTHOIIEHUS OCYHIECTBIISIOTCS MEPBI
IOPUIMYECKON OTBETCTBEHHOCTH U JIPYTUE CAaHKIUM.

JleficTBUTENBHO, IO/ BIIMSIHUEM MPABOHAPYIIEHUSI BO BCSIKOM



MIPABOOTHOILIEHUH MPOUCXOIUT BHYTpeHHee pa3putue. Eciu 1o
IIPaBOHAPYILIEHU s IPAaBOOTHOLIEHNE BO3HUKAET U OCYIIECTBIISA-
eTcsl B COOTBETCTBMM C HOPMOM MpaBa U IOPUINYECKUMU (haK-
TaMu, JIeKalMMU B €f0 OCHOBAHUM, U 9TA CTaUsI MOXET ObITh
OXapaKTepu30BaHa Kak HOpMaJsbHas (pa3a ero CylecTBOBaHUS,
TO MOCJIe TPABOHAPYILEHU S HACTYIIaeT AaHOMAJIbHAS CTausl pa3-
BUTHSI IPABOOTHOILIEHH I, OHO IPeoOpas3yeTcs U3 Pery/IssTUBHOTO

B npaBooxpaHHTeanoeS6.

OxpaHUTEIBHOE NIPABOOTHOILEHUE KAK PE3YJbTaT HENpPaBo-
MEPHOTO MOBEJEHUS BbIpakaeT cOO0N aHOMAJIBHYIO CTa/IUIO JIU-
HAMUKH PETy/ISTUBHOIO MTPABOOTHOIIEHUS U SIBJISIETCS MaTepu-
AJIbHO-NPaBOBOM (POPMOIA pean3aly U3BECTHBIX MOCIEICTBUN
IIPaBOHAPYILIEHUs, KaK TO: OCTATOYHBIX 3JIEMEHTOB COAEpkKa-
HUSI HApYIIEHHOTO PEryJsITUBHOIO MPAaBOOTHOLIEHUsI (HAIpH-
Mep, MOCIE/ICTBUI M0 peabHOMY MCHOJHEHHMIO 00sI3aTeIbCTBa
niepeaaTh Belllb, BHITIOIHUTH PadOTY, YIUIATUTh IEHbIH), MEp OT-

BETCTBEHHOCTH M MHBIX CaHKHHﬁ, O6GCHC‘—II/IBaIOHII/IX HaaJiexa-

eC UCIIOJIHEHUEC PETYJIATUBHOIO IIPAaBOOTHOIICHUA 87.

[lesp OXpaHUTENIPHOTO MPABOOTHOUIEHUS] — TMPUHYIUTEIb-
HOE OCYILECTBJICHUE COAEPAKAHUSA HAPYILIEHHOIO PEry/IATUBHOIO
IIPABOOTHOLLEHUA — IIPEAOIPEIEIIAET 3aBUCUMOCTb OX PAHUTEIb-
HOTO ITPABOOTHOIIEHH S TI0 BCEM €TI0 IeMeHTaM (CyObeKTaM, co-

JepKaHMIo, OOBEKTY) OT HAPYIIEHHOTO PEryIsITUBHOTO MPaBO-

OTHOLLCHUS . [TpaBooTHOIIEHNE OAHKPOTCTBA TAKKE SIBJISIET-

Cs1 OXPAHUTEJIBHBIM IPABOOTHOIIIEHNEM (OXPaHUTEIbHBIM 00-



3aTeJIbCTBOM), ITOCKOJIbKY CBSI3aHO C HEMCIIOJTHEHHEM JIOJKHU-
KOM CBOMX OOSI3aHHOCTEH MO [EHEXKHOMY 00s3aTeNbCTBY WM
N0 yruiate oOsi3aTeNbHBIX TUIaTeked. PaccMOTpuM 3TOT acriekT
noxpoOHee, ISl Yero MpoBe/ieM HEKOTOPYIO KJIacCHU(DUKAIIHIO
OXPaHUTEJILHBIX TTPABOOTHOIIICHHUH.

JI71s1 TOHVMaHMS TPAaBOOTHOIIIEHUsI OaHKPOTCTBA, COAEpkKa-
HHMEM KOTOPOT'O BBHICTYMAIOT TPeOOBAHUS KPEAUTOPOB, BHITEKAIO-
IIMe U3 Pa3IMYHBIX 10 PUPOJE OCHOBAHWIA: I'PakIaHCKO-TIpa-
BOBBIX, HAJIOTOBBIX, TPYJOBBIX M IPYrHX, UMEET 3HaYCHHE BbI-
JeleHre BUIOB OXPAHUTENbHBIX MPABOOTHOIIEHUH. Onpenens-
IOIIUA KPUTEPHUId BBIJIENICHUsI BUIOB OXPAaHUTEJIBHBIX PaBOOT-
HOIIIEHUH — UX MPOM3BOAHOCTh OT HAPYIIEHHBIX PEryIsITUBHBIX
NPAaBOOTHOIIEHUI. DTa YepTa OXPAHUTENBHBIX MPABOOTHOIIIE-
HUIA TTO3BOJISIET MPABMIILHO OMPEETUTh UX OTPACIIEBYIO TPUHA-
JIeXKHOCTD, a B €€ paMKax IMPOBECTH 1 OoJiee TpOOHYIO I'paJaluio:
10 BUIaM HapYIIEHHBIX PETyJISTUBHBIX MPABOOTHOIICHUN JaH-
HOW MaTepuaibHOM OTPAC/Iv MpaBa; 1o BUAAM IIPABOHAPYIIEHUI
Y IHBIX OOCTOSITENBCTB, BIEKYIIMX BOSHUKHOBEHHE OXPAHUTEIb-
HBIX MTPABOOTHOIIIEHUH; TIO BU/IaM CAHKIIMH, TOJIeKAIIUX pea-
JIM3AIUK B PAMKaX OXPAHUTEIIBHBIX TIPABOOTHOIICHUT.

B 3aBUCMMOCTH OT HAapYyIIEHHBIX PEryISTUBHBIX MPABOOTHO-
IIEHWI, MOKHO BBIICIUTDH: TPAKJAHCKO-TIPABOBBIE OXPAHUTEIb-
HbIe TPABOOTHOIIEHUS, BKJIIOYAsi OXPAHUTENbHBIE 00S3aTeNb-
CTBA; aJMUHHCTPATUBHbIE OXPAHUTEIIbHBIC IPABOOTHOIIICHMS,
BKJIIOYAsI OXPaHUTEIbHbIE HAJIOTOBbIE TIPABOOTHOILICHUST; TPYIO-

BbIC 1 MHBIC OXPAaHUTCJIbHBIC l'[paBOOTHOH_IeHI/IH89. Bce YKa3aH-



HbIe OXpaHUTEJIbHbIC MMPABOOTHOIIEHUSI MOTYT OKa3aThCsl KOH-
KypPCHBIMU TIPABOOTHOINCHUSIMUA TTPU HAJTMYMU OCHOBAHUM JIJISI
oOpalleHus B CyJ C 3asiBJIEHHEM O TTPU3HAHUM JOJKHUKA OaHK-
pOTOM.

BrijiesieHrie BUJIOB OXPAHUMENbHBIX YACHIHBIX NPABOOMHOULE-
HUII TAaKKe 3aBUCHUT OT MHOXECTBA KpPUTEPHEB, TIPEKE BCETO OT
BUJIa HAPYIIIEHHOTO PETYJIATUBHOTO YaCTHOT'O IIPABOOTHOIICHUSI.
B 1iesioM X cructema MOXET OBbITh MPEICTaBJICHA B CJIETYIOIIEM
BUJIE: Q) OXPAHUMENbHbLE 0053AMENbCMEA, BOSHUKAIOIIYE U3 Ha-
PYILICHUSI PETYJIATUBHBIX 00SI3aTENILCTB (HAPUMED, KYTUTU-TIPO-
JaKH, TIOAPsAIA, TIEPEBO3KK U JIP.), @ TAKKE BEIIHBIX U JTMIHBIX

npaB90; 0) oxparumenvhovle seuiHvle NPAGOOMHOUIEHUS, BOSHH-
Kalolyie U3 HapyIlIeHus] BeTHbIX MpaB (IIpaBa COOCTBEHHOCTH,
MpaBa XO35IMCTBEHHOTO BEJIEHUSI, ITpaBa OMEepaTUBHOIO YITpaBJie-
HUSI); B) OXPaAHUMeNbHble AUUHbLe NPABOOMHOULEHUSL, BOSHUKAIO-
1[1E U3 HAPYILICHUS JIMYHBIX MIPAB.

Buabl oxpanumenvhvix o6s3amenvcme paznuunsbl. Tak, B 3a-
BUCUMOCTU OT UX COJAEPKAHUS, MOXKHO BbIJICIUTh OXPAHUTEb-
HBIE 0053aTeIbCTBA, OMOCPENYIOIINE: PeaTU3alliI0 HapyIIIeHHO-
IO PEryJISITUBHOTO 00513aTeJIbCTBA B HATYPE U YILIaTy CYMM CaHK-
it (c1. 396 'K P®); peanmzaiuio TOIbKO HAPYIIEHHOTO 005132~
TEJILCTBA B HATYpe, €CJIM B3bICKAHUE CAHKIIMI M0 KAKUM-TO MpU-
YMHAM HEBO3MOKHO; peasIi3aIvIo TOJIbKO CAaHKIIUMA, €CJTU UCTION-
HEHUE HApPYIIEHHOTO PETYJISITUBHOTO O0s3aTeNIbCTBA B HAType
HEBO3MOXKHO. B 3aBUCUMOCTH OT XapakTepa paBOHApPYILIEHUS U
BUJIOB ITPUMEHSIEMbIX CAHKIIUI, MOKHO BbIJIEJIUTh OXPAHUTEb-



Hble 00513aTeNILCTBA, OMOCPEAYIONINE B3bICKAHUE: TPUUUHEHHBIX
yOBITKOB (peasibHOro yiepoa, ymyrieHHou Boiroasr; ct. 15 'K
P®); neycroiiku (ct. 330 'K P®); npuumHeHHbIX yOBITKOB U
HeycTouKkH (cT. 394 'K P®). K 3101 %€ rpymme OTHOCATCS 0Xpa-
HUTENbHbIEe 00SI3aTENNLCTBA, OTMIOCPETYIOIIIe BO3MEIIeHUe Bpea,
MPUYMHEHHOTO UMYIIIECTBY, KU3HU WJIM 3[JOPOBBIO (JIEIMKTHBIE
oOs3arenbeTBa; 1. 59 'K PD), a Takke oxpaHuTenbHble 00513a-
TeJIbCTBA, BOSHUKAIOIIME BCIIEICTBIE HEOCHOBATEILHOTO 000ra-
1eHns (KOHAMKIIMOHHBIE 00s3atenbeTBa; 1. 60 'K PO).

K oxpanumenvnvim sewirvim npagoomnoutenusim OTHOCATCS
MIPABOOTHOIIIEHUSI, OMOCPEAYIOIINe: UCTPeOOBaHNE MUMYIIECTBA
U3 YYKOro HE3aKOHHOTO BJIaJIeHUs (BUHAMKAIIMOHHbBIE ITPABOOT-
HorreHust; cr. 301 'K P®); 3amuty npaB coOCTBEHHHKA OT Ha-
PYIIEHUI, HEe CBSI3aHHBIX C JIMILIEHUEeM BJIaJIeHUsI (HEraTOpHbIE
nipaBooTHoieHus; ct. 304 'K P®). Te u npyrue omueTBopsioT
co00M BelHO-IpaBoBbIe (hopMbI 3aUTHL. TpedoBaHMs 0 BO3Me-
IIEHUH YOBITKOB, KOTOPBIE MOTYT ObITh TPUYMHEHBI HAPYIIIEHH-
€M BEIHBIX MPaB, PEATU3YIOTCS B pAMKaX OXPAaHUTEIIbHBIX 00sI-
3aTeNbCTB.

K oxpanumenvroim auunvim npagoomunowenusim OTHOCATCS,
HarprMep, MPaBOOTHOIIIEHN S, CBSI3aHHBIE C: TPeOOBaHUEM ITpa-
BOOOJIaIaTelIs MPEKPATUTh UCTIONIb30BaHUE ero (PMPMEHHOTO Ha-
umeHoBaHus (cT. 1474 'K P®d); TpeboBanreM Baebiia TOBap-
HOT'O 3HaKa MPEeKPaTUTh HE3AKOHHOE MCMOJIb30BAaHUE TOBAPHOIO
3Haka (ct. 1484, 1515 I'K P®). TpeboBanusi 0 nmpekpaiieHun
HE3aKOHHOTO TIOJIb30BaHUSI JIMYHBIM OJIaroM, MPersITCTBYIOIIETO



PaBOOOIIaJaTeII0 CBOOOIHO OCYIIIECTBIISATh €r0, peasu3yeTcs B
paMKax OXpaHHUTEJILHOTO JIMYHOTO TPABOOTHOIIICHUSI, CKOHCTPY-

WPOBAHHOT'O T10 THUITY HGF&TOpHOFOgl. TpeboBanust 0 Bo3Melle-
HUM YOBITKOB, KOTOpPbIE MOTYT OBITh MPUUYUHEHB HAPYIIIEHHEM
JIMYHBIX TIPaB, PeaM3ylOTCS B paMKaX OXPaHHMTENIbHBIX 00si3a-
TEJIbCTB.

B 11e710M OCHOBHBIE YepThl OXPAaHUTEIBHBIX T'PaKIAHCKUX
MIPABOOTHOILIEHUI CBOISATCSA K ClielylolieMy: 1) OCHOBaHUEM MX
BOZHUMKHOBEHUsI SIBJISIETCS] HATMYKME PEryIsTUBHOIO TpaXKIaH-
CKOTO MTPaBOOTHOIIIEHU S, (paKTa ero HapyIlleHus 1 oOecrieurBa-
IOIIEH ero UMYITIECTBEHHOW CAaHKINH; 2) CYOBEKTaMM STHX TTpa-
BOOTHOIIIEHU! BHICTYMAIOT CYOBEKTH HAPYIIEHHOTO PETyJIsITUB-
HOT'O I'PaXJIaHCKOTO MTPABOOTHOIIIEHUST; 3) Colep:KaHie Ha3BaH-
HBIX MPABOOTHOIIEHUN COCTaBJIAIOT MpaBa U OOSI3aHHOCTH Ha-
PYIIEHHOTO PeryIsATUBHOrO IIPABOOTHOIIICHUS], a TAKXKe TIpaBa U
00513aHHOCTH, CBSI3aHHBIE C peajn3ariell Mep OTBETCTBEHHOCTU
Y MHBIX CaHKIMH, 00eCIeunBaOIIX HajIexkKalee UCIIOJIHEHNE
PErYJISTUBHBIX TPAKAAHCKUX MPABOOTHOIIICHUT.

AHanm3 oXpaHUTEJIbHBIX TPAKIAHCKUX TTPABOOTHOIICHUH ITO-
Ka3bIBaeT, UTO HE BCE OHU MOTYT OBbITh KOHKYPCHBIMU TIPABOOT-
HOIIIEHUSIMU, TIOCKOJIbKY TOCJIeJHUE CBSI3aHBl TOJILKO C HECIO-
COOHOCTBIO JIOJDKHUKA YIOBJIETBOPUTD O€HEXNCHble 00513amenb-
cmea Kpeoumopos.

2. PaccmoTpuM, Kak OOCTOMT JEJIO C JIPYroy Ipyrimon Marte-
PUAILHBIX OXPAHUTEJIbHBIX PABOOTHOIIEHUN — OXPAHUIMENbHBIX
nYoONUUHBIX NPagoomHoutenuti. Takvie TpaBOOTHOIIIEHHUST BO3HU-



KaloT B pPe3y/ibTaTe HapyIIeHNsI PEryISTUBHBIX MyOIMYHBIX TIpa-
BOOTHOLIEHNU. Hanpumep, HeucrnosHeHne agMUHUCTPATUBHON
00513aHHOCTH M0 yIUIaTe HAJIora — 3TO OCHOBAHUE 1Sl TPUMEHe-
HMS Mep NPUHYAUTEIBHOIO UCHOHEHUS 0OS3aHHOCTH T10 yIUIa-
T€ HAJIOTa U Mep HAJIOTOBOW OTBETCTBEHHOCTH, IPELYCMOTPEH-
HbIX Hanoroesim kogekcom P® u peanusyembix B pamKax oxpa-
HUTEJIbHBIX aIMUHUCTPATUBHBIX MPABOOTHOIIEHUU. Buuel mo-
CJEHUX MOTYT ObITh CAaMbIMU PA3HBIMU, YTO 3aBUCHUT IPEXK]E
BCEro OT BHJA HAPYIIEHHOTO PEryasTUBHOIO MyOJIMYHOro mpa-
BOOTHOWICHHUS, a TAKKE OT XapaKkTepa MPaBOHAPYIIECHUS U NOA-
JIeKaIMX MPUMEHEHUIO CaHKLUH.

OCHOBHbIE YepThl OXPAHUTENbHBIX ITyOJIMYHBIX MPABOOTHO-
IIIEHWI CBOJISITCS K ClieAytomeMy: 1) OCHOBaHHEeM UX BO3HUKHO-
BEHUS SIBJISIETCS HATMYKE PETYISITUBHOTO MyOIMYHOTO PaBOOT-
HOUIEHHU S, (PaKTa ero HapyIIeHU s, KOTOPOE BCErAa IPeAIosaraet
CYILIECTBOBaHUE ONPEAEIEHHOIO NPAaBOBOIO aKTa, CIELMAIbHO
IPeAyCMaTpPUBAIOLIETO 32 TAKOE JESTHUE IIPUMEHEHNE MEPBI ajl-
MHUHHCTPATUBHOTO BO3JEUCTBUS; 2) CyOBEKTaMU OXPaHUTETbHO-
ro MyOJMYHOTO TMPABOOTHOIIECHUS BHICTYIAIOT CYOBEKTHI Hapy-
IIEHHOT'O PEryJIsATUBHOIO MyOJIMYHOrO MPABOOTHOLIEHUS; 3) CO-
JepKaHre OXPAHUTEIBHOTO IMyOJMYHOTO MPAaBOOTHOILEHHUS CO-
CTaBJISIIOT TIPaBa ¥ 00S3aHHOCTH CyObEKTOB IO TIOBOALY JEHCTBHI
(0OBEKT MPABOOTHOIIEHHS), CBSI3AHHBIX C peaiu3alyeit Mep aji-
MUHHCTPATUBHO-IIPABOBOIO BO3JECHUCTBHUS.

AHanM3 OXpaHUTENbHBIX IMYOJMYHBIX MPABOOTHOIIEHUM
TaKK€ MOKA3BIBAET, YTO HE BCE OHU MOTYT SABJIATHCA MTPABOOT-



HOIIICHUSIMU OaHKPOTCTBA. TAKOBBIMU MOTYT OBITH TOJIBKO OXpa-
HUTEJbHBIE MMyOJIMYHbIE IPABOOTHOINCHHSI, CBSI3AHHBIE C HEWC-
TIOJTHEHUEM JIOJKHUKOM OOSI3aHHOCTH T10 YIUIATE 00513AMeAbHbIX
naamediceii, KOTOpble, Kak U OXpaHUTEJIbHbIE JeHEeKHbIe 00s13a-
TeJIbCTBA, MPUOOPETAIOT (POPMY OXPAHUTEITLHOTO 00S3aTENILCTBA
C aKTUBHON MHOKECTBEHHOCTHIO JIUI] C MOMEHTA MPUHSTHS CY-
JIOM 3asIBJICHUsI O IPU3HAHUM JOJDKHUKA OAaHKPOTOM.

3. Utak, ¢ MOMeHTa MPUHSATHS CYJOM 3asIBJICHUS O MPU3HA-
HUM JIOJDKHUKA OAHKPOTOM TpeOOBaHUSI K JOJKHUKY CO CTOPO-
HBI KOTO OBl TO HU OBUIO (KPEIUTOPOB, KOHKYPCHBIX KPEAUTO-
POB, YIIOTHOMOYEHHBIX OPraHOB) IPe0Opa3yIoTCs U3 MHIUBHTY-
QJILHBIX B COBOKYITHOE TpeOOBaHHE BCEX KPEIUTOPOB JIAHHOTO
JOJDKHHKA, HE3aBUCUMO OT OCHOBAaHUH MX BOHUKHOBEHUS U OT-
paciieBOi MPUPOJBI, B IIEJISIX COPA3MEPHOTO UX YIOBIETBOPEHUS
B OYEPEIHOCTH, MPETYCMOTPEHHON 3aKOHOM O OaHKPOTCTBE.

BbIBOIL O TOM, YTO KOHKYPCHOE IPaBOOTHOIIIEHHE C Mate-
PHATbHO-TIPABOBOM TOYKM 3PEHUsI TIPEACTABIISIET COO0M eTuHOe
OXPaHUTENBHOE 00SI3aTENTLCTBO C AKTUBHON MHOKECTBEHHOCTHIO
JIMIL, CTIE/IyeT TaKKe U3 psijia MHBIX MOJIOKEHHMI 3aKoHa O OaHK-
pOTCTBE, HAIIPUMeEp, U3 TIOJIOKEHUSI O TOM, YTO C MOMEHTA TpH-
HSATHS CYIOM K TIPOU3BOJICTBY 3asBJICHKS O TPU3HAHUY JIOJKHU-
Ka OaHKPOTOM KpPEAMTOPHI HE BITpaBe 00pamarhes K AOJUKHUKY
B 1IEJISIX Y/IOBJIETBOPEHMS CBOMX TPeOOBAaHUN B MHIMBU/IYaJlb-
HoM Topsiike. C 1aThl BBIHECEHH S CYJIOM OIpe/iesIeHN s O BBejie-
HWU HAOJTIO/IeHU s U (PMHAHCOBOTO O3JI0POBJICHUsI TPEOOBaHU S
KPEOUTOPOB MO JEHEXHBIM 0053aTebCTBAM U 00 yIuiate o0si-



3aTeJIbHbIX IJIaTeKEM, CPOK MCHOJIHEHUSI KOTOPbIX HACTYIMII Ha
JaTy BBEeJICHUsI HAOJIO/IEHH ST, MOTYT OBITh IPETbSIBJICHBI K JIOJTK-
HUKY TOJIBKO C COOMIOZICHUEM TOPsi/IKa MPeIbsiBICHUsS TpeOOBa-
HUI K JIOJDKHUKY, YCTAHOBJIEHHOTO 3aKOHOM O OaHKPOTCTBE (TI.
I cr. 63, m. 1 cr. 81 3akoHa o OGankporcTBe). MHTEepechl Bcex
KPEIMTOPOB B Jielie 0 OAHKPOTCTBE MPECTaBIIsIeT coOpaHue (KO-
MUTET) KPEAUTOPOB.

4. HeoOGXx0OquMO OTMETHUTb, UTO 0OSI3aTENIbCTBO C aKTUBHOM
MHO’KECTBEHHOCTBIO JIUI] B KOHKYPCHOM ITPaBe SIBJISIETCS pa3HO-
BUJIHOCTBIO 0OSI3aTEILCTBA C aKTMBHOW MHOKECTBEHHOCTHIO JIHII,
MPEIYCMOTPEHHOTO T'PaKJAHCKUM 3aKOHOIATEeJILCTBOM. (Oco-
OEHHOCTDb 00S13aTeIbCTBA C AKTUBHON MHOKECTBEHHOCTBIO JIUIT B
KOHKYPCHOM TIpaBe MPOSIBIISIETCS B 0COOOM XapaKTepe ero uc-
nosiHeHUs1. OHO UCTIONTHSAETCS 1O CIIENMAIbHBIM IPAaBUJIaM O CO-
pPa3MEepHOM YJIOBJICTBOPEHUM TpeOOBaHUI KPEIUTOPOB B OYe-
PEIHOCTH, MPEeoyCMOTPEHHON 3aKOHOAATEIbCTBOM O OaHKPOT-
ctBe (c1. 25, 65 'K P®), Torna kak 0ObIYHOE 00S3aTEILCTBO C
MHOKECTBEHHOCTBIO JIMIL UCITOJTHAETCS MO TOJIEBOMY WM COJIU-
JapHoMy npuHimmy (ct. 321, 326 I'K P®).

Kaxk noneBoe, Tak ¥ comuaapHoOe UCTIOHEHNE 00s3aTeNbCTBA
MEXAY JAOKHUKOM, B OTHOIIIEHHH KOTOPOTo BO30YKIEHO MPO-
W3BOJICTBO TI0 JIeJTy O OaHKPOTCTBE, U KPEAUTOPAMU HMCKJTI0YA-
etcst. Hapsimy ¢ o71eBbIM U COMUIApHBIM UCTIOJTHEHUEM 00s13a-
TEJIbCTBA C MHOKECTBEHHOCTHIO JiuLl, I K P® npegycmarpuBaer u
MHOE UCTIOTHEHHE 00s13aTeNTbCTBA C MHOKECTBEHHOCTBIO JIUII, €C-
JIV 9TO BBITEKAET U3 3aKOHA, MHBIX MIPABOBBIX AKTOB UJIU YCJIOBUIA



obs3arenbeTBa (cT. 321, m. 2 cr. 322). Ha Ham B3risi, copas-
MepHOE YJIOBJIeTBOPEHUE TPEOOBAHUI KPEJUTOPOB B OUEPETHO-
CTH, IPEYCMOTPEHHOM 3aKOHOM, — 3TO U €CTh «MHOE UCIOJIHE-
HUE», TpeaycMoTpeHHoe cT. 25, 65 'K P® u 3akoHom o GaHK-
POTCTBE.

CaenaHHBIM BBIBOJ, O MAaTEPUAJIbHO-ITPABOBOU ITPUPOJE KOH-
KypPCHOT'O MPAaBOOTHOIIEHUSI 1 OCOOEHHOCTSIX €r0 peau3alluu B
TMIOJTHOW Mepe OTHOCUTCS U K TéM KOHKYPCHBIM IMPABOOTHOIIIEHU-
sIM, KOTOpblE BO3HUKJIA U3 HApYIIEHUs] MyOIMYHON OOsI3aHHO-
CTH TIO yIUIaTe 0OsI3aTeNIbHBIX TUIaTeXel B O0KEeThl U TOCyIap-
CTBeHHbIe BHeOWkeTHbIe (poHbl. K 3TUM mpaBOOTHOIIEHUSAM
rocjie X MpeoOpa3oBaHusl U3 UHIANBUAYATBHBIX (SIBJISIONTUXCS
yOJTMYHBIMK) B COBOKYITHOE (SIBJISIIOIIEECs] YACTHBIM) TTOJIJIeKAT
IPUMEHEHUI0 HOPMBI 3aKOHOJATENILCTBA O OAHKPOTCTRE.

Takum 00pa3oM, KOHKYPCHOe NPA8OOMHOUEeHUe — ITO TPaXK-
JTAHCKOE TPaBOOTHOIIIEHUE, BO3HUKAIOIIEE MEX]y Heriarexe-
CIMOCOOHBIM JIOJDKHMKOM, B OTHOIIIEHUH KOTOPOTO BO30YXKAEHO
CYIOITPOM3BOJICTRBO 10 JIeJTy 0 OAaHKPOTCTBE, TIO HE UCIIOJIHEHHBIM
UM JIEHE)KHBIM 00s13aTeIbCTBAM, 00S3aTeJIbCTBAM 110 BHIIIATE
BBIXOJHBIX MOCOOMI M oruiaTe Tpyaa paOOTHUKOB WJIM 00s3a-
TEJIbHBIM TUIaTeXaM, M BCEMU €ro KpeaIuTopamu, BKJII0Uast yros-
HOMOYEHHBIE OpraHbl, M0 MOBOAY COPa3MEPHOIrO YIOBJIETBOPE-
HUS X TPeOOBaHMIA 3a CYET UMYIIECTBA JOJKHUKA B OUEPETHO-
CTH, MPEAYCMOTPEHHON 3akOHOM. KOHKypcHOE MmpaBOOTHOIIIE-
HUE BO3HMKAET C MOMEHTa MPUOOpPETeHHs JOJKHUKOM CTaTy-
ca JIOJUKHUKA B JieJie 0 OAaHKPOTCTBE (NIPUHATHUS CYAOM COOT-



BETCTBYIOIIIETO 3asIBJIEHUS) U SIBJISICTCS. OXPAHUMENbHBIM 00513a-
MeAbCMBOM ¢ AKMUBHOU MHONMCECIBEHHOCbIO AU,

§ 3. IIpoueccyanabHas popMa KOHKYPCHOrO mpaBoOOT-
HOIIIEeHUSI

1. KoHKypcHOE IpaBOOTHOILIEHUE BO3HMKAET HA OCHOBE HE
TOJIBKO MaTepUAJIbHBIX (HAPYILIEHUE PEeryJIsITUBHOTO MPABOOTHO-
IIeHHs), HO U MPOLIECCYATTbHBIX (DAKTOB (IIPUHSATHE CY/IOM 3asIB-
JIeHUs1 O IPU3HAHUU JJOIKHUKA OAaHKPOTOM) U pealu3yeTcsl Uc-
KJIIOUMTEJIBHO B IpolieccyalibHoi (popme. Kpome Toro, KOHKypc-
HOE TIPAaBOOTHOINICHNE KaK OXPaHUTEIbHOE 00SI3aTEILCTBO C aK-
TUBHOW MHOXECTBEHHOCTBIO JIUI] C TTPOLIECCYATbHOM TOUKH 3pe-
HUS TIPE/ICTaBIIsieT cOOOU OIpeNeNieHHbIN 68U Npoueccyanbozo
coyuacmusi 8 npoyecce no deny o oankpomcmae. Paccmorpum
No/IpOOHEe OTMEUCHHBIE ACTICKTHI.

[Ipexpae Bcero, onpeaeauM COOTHOILEHHE OXPAHUTETLHOTO
o0s13aTeNbcTBa (MATEPUATLHOTO OTHOIIEHU I, PETYIMPYeMOro 3a-
KOHOJIATEJILCTBOM O OAHKPOTCTBE) M MPOIIECCYaTbHOTO MPaBO-
OTHOIIEHUS (ITpoLECCyalbHON (POPMBI MAaTEPUAILHOTO OTHO-

IIIeHHsI, PEeryJIMPyeMOro 3aKOHOIATeIbCTBOM O OaHKPOTCTBE) 2.
HecmoTpst Ha cXOACTBO CpaBHUBAEMbIX MTPABOOTHOILIEHUA, BbI-
pakaiorieecss B TOM, UYTO MPOLIECCYabHOE MPABOOTHOIIEHUE
BCEI/Ia MpernosaraeT OXpaHUTeNIbHOE (CIIOPHOE) MaTepuaibHOE
MIPaBOOTHOIIICHHWE, OHU Pa3IMYaATCS MO0 BCEM CYIIECTBEHHBIM
MIPU3HAKAM: a) OCHOBAHUSIM B03HUKHO8eHUsL Y ©) cocmasy (CyOb-
eKTaMm, 0ObEKTaM U COJIEPKAHUIO).

2. OcHosaruem 803HUKHOBEHUS OXPAHUMENbHO20 0DSI3AMeNb-



cmeéa SIBISIETCsl HapyllleHUe PEeryJssTUBHOIO MPaBOOTHOIIEHUS,
HarmpuMep, HeyIulata JeHer IO JI0rOBOpYy MocTaBku. OueBuj-
HO, YTO JI0 OOpallieHus MOCTaBIIMKA B Cy/l BOSHUKIIIEe OXPaHU-
TeJbHOE MTPABOOTHOIIIEHWE He MpuoOpeTaeT opMy MpoIeccy-
QJIILHOTO MPaBOOTHOIEeHUs1. [leficTBre 1o BO30YXAEHUIO Cyned-
HOTO TPOLIEcca U €CTh TOT (PaKT, KOTOPBIM BBI3BIBAET BOZHUKHO-
BEHUE MPOIIECCYATLHOTO MPABOOTHOIIEHHUsI. A TIOCKOJIbKY 00pa-
IIIEHKe MOCTaBIIMKA B CyJ| HAIPABJIEHO Ha MpPUBJICYEHUE TONY-
yaresisi MPOAYKLIMHU K OTBETY, TO TaKOE JIEMICTBUE CBS3AHO C CY-
IIECTBOBAaHUEM OXPAHHUTEILHOTO 00SI3aTeNILCTBA, KOTOPOE CYIIe-
CTBYeT CaMOCTOSITEJIbHO, HE CJIMBASICh C TIPOIECCyaTbHBIM TTpa-
BOOTHOIIIEHUEM, U BBICTYIAET, IO CYIIIECTBY, MaTepUuaIbHO-TIpa-
BOBOW MPEJIIOCHUIKOM [IeNla O B3bICKAHUU CYMMBI 330JIKEHHO-
CTH 32 MOCTaBJICHHBIN TOBAp.

[MTporeccyanbHble OCOOEHHOCTH BOBHUKHOBEHUSI PABOOTHO-
IeHrsT OaHKPOTCTBA CBSA3AHBI CO CIEIMATbHBIMA MaTepUaib-
HO-IIPABOBBIMU M IIPOLIECCYATbHBIMU MPEANOCHUIKAMU, MPeLy-
CMOTPEHHBIMU 3aKOHOM O OAHKPOTCTBE, SIBJISIIOIIAMCS CTICITH-
AJIbHBIM 3aKOHOJIATeJIbHBIM aKTOM KaK IO OTHOIIEHUIO K TPax-
JAHCKOMY 3aKOHOAATeNbCTBY (cT. 25, 65 'K P®), Tak u no ot-
HOILIEHUIO K ITPOLIECCYAIBHOMY 3aKOHOAATeNbCTBY (CT. 223 AIIK
P®D).

K MartepuasibHO-IIpaBOBBIM  MPEANOCHUIKAM — OTHOCSITCSI:
HECITIOCOOHOCTD JIOJKHUKA YIOBJIETBOPUTH TPEOOBAHUS Kpeau-
TOPOB B TEUEHHUE OINpPEESICHHOrO CpoKa (OOBIYHO 3 MecsIeB)
C HACTYIUIEHUsl AAThl MX WCIIOJHEHUsS MPU OMpPEeHeSIeHHON Be-



JMYuHe TpeOOBaHUI K HEMY CO CTOPOHBI KPEAUTOPOB (OOBIYHO
300 ThIC. py0d. — B OTHOIICHUY I0PUINTIECKOTO JIUIIA — JOJKHUKA
1 500 ThIC. py0. — B OTHOIIICHUH T'paskIaHUHA-TO0JDKHHUKA).

I[NpouieccyanbHON MPEANOCHUIKON BO30YKAEHUS U PACCMOT-
peHus aena o OaHKPOTCTBE SIBJISAETCS PUHSITUE CYIOM 3asiBlie-
HHSI O MPU3HAHMU JOJDKHUKA OaHKPOTOM, TOJAHHOTO JIMIIOM,
MMEIOIIMM TIPaBO Ha oOpalieHue B CyJI C TAKUM 3asIBJICHUEM.

XapakTepu3yss OCHOBAHUSl BO3HUKHOBEHMSI KOHKYPCHOIO
NPAaBOOTHOINIEHHUs, Ba)KHO OTMETUTb, YTO yYKa3aHHOE MPaBOOT-
HOIIIEHHE MOXKET MTPOXOAUTh B CBOEM Pa3BUTHUU HECKOJIBKO 3Ta-
noB (TIporieayp, MPUMEHSIEMbIX K JIOJKHUKY B Jieie O OaHKpOT-
CTBE): TIEPBbIil 3Tall HAUMHAETCS MPUHATHEM CY/IOM 3asiBJICHUS
O TPU3HAHUM JIOJUKHUKA OAHKPOTOM (B OTHOILIEHMH AOJDKHHMKA
— IOPUAMYECKOTO JIUIA BBOAUTCS Mpolieypa HaOMoAeH s]); BTO-
pOHl 3Tanm — ¢ MOMEHTa BBEJEHHUsI B OTHOIIEHUU JOIKHUKACO-
OTBETCTBYIONIEH peaOMJIMTAIIMOHHON Mpoueayps! ((hMHaHCOBO-
r0 O3[0POBJIEHUS, BHEIIHETO YIPABJIEHUs], PECTPYKTYpPHU3ALUH
JOJITOB I'PakJaHWHA); TPETUM ITAIl — C MOMEHTA IIPU3HAHUA CY-
JIOM JIOJDKHUKA OaHKPOTOM U BBE/ICHHSI JIMKBU/IAIIMOHHOM TIPO-
HeAypsl (KOHKYPCHOTO MPOU3BOACTBA, peaju3alii UMYILIEeCTBa
IPAKJAHUHA).

Ecnmu momkHMK He Tpu3HaH OAHKPOTOM (CYZOM BBIHECEHO
perieHre 00 OTKa3e B MPU3HAHWM JODKHMKA OAHKPOTOM), TO
IPOUCXOIUT TMOBOPOT B KOHKYPCHOM IPAaBOOTHOIIEHUH, OHO
npeoOpa3yercs (pacnagaeTcsi) U3 COBOKYITHOTO OX PAHUTEIBHOTO
00s13aTeNIbCTBA C AKTUBHOM MHOKECTBEHHOCTBIO JIMII B OT/ENb-



HbIE, CAMOCTOSITEJIbHBIE OXPAHUTEJIbHBIE 0053aTeNTbCTBA, PUHY-
JUTENbHAS PeaT3alsl KOTOPBIX OCYIIECTBIISETCS HE 10 MTPaBU-
JaM 3aKkoHa 0 OaHKPOTCTBE (B YACTHOCTH, KOHKYPCHOTO TIPOU3-
BOJICTBA), a MO IMpaBUJIaM 3aKOHOJATENILCTBA 00 MCIIOTHUTEb-
HOM ITPOU3BO/ICTBE.

Crnenyer Takke OTMETUTb, YTO C MEPEXOIOM KOHKYPCHOIO
MIPABOOTHOIIIEHUSI OT OJJHOM CTAJWK K APYrod MEHSIETCSI ero Co-
cTaB (CyObeKThl, 00BEKT, cofepkanue). [IoaTomy MOMEHT, ¢ KO-
TOPbIM CBSI3aHO BO3HMKHOBEHHUE KaX/IOW CTaJMU KOHKYPCHO-
ro MPaBOOTHOILIEHUSI, UMEET CylecTBeHHoe 3HaueHue. K 3rto-
My MOMEHTY 3aKOH O OaHKPOTCTBE MPUYPOUMBAET BbISIBICHHUE
COCTaBa KOHKYPCHOI'O IPAaBOOTHOIIEHHUS: KpyTa JIUL], y4acTBYIO-
KX B Jiesie (Tpex e BCEro KpeIuTOPOB U YIIOJTHOMOUYEHHBIX Op-
I'aHOB); UMYIIIECTBEHHOM MACChl, KOTOPAs B IPOLIEype KOHKYPC-
HOr'o MPOM3BOJACTBA (POPMUPYETCsl KaK KOHKYpPCHasl Macca; paB
¥ 00SI3aHHOCTEN yYaCTHUKOB KOHKYPCHOT'O MPABOOTHOIIEHHUSI.

3HayeHue UMeeT TaKke MECTO, C KOTOPbIM CBS3BIBAETCS BO3-
HUKHOBEHHE KOHKYPCHOTO MPABOOTHOIIEHHUSI: MECTO HCIIOHE-
HUSI OXPAHUTEIBHOTO 00s3aTeIbCTBA C AKTUBHOW MHOKECTBECH-
HOCTBIO JIII (MaTepUabHO-ITPABOBOM aCIeKT), OACYAHOCTD JeJT
0 OaHKpOTCTBE (ITPOIIECCYATbHBIA acneKT). TaKuM MEeCTOM SIB-
JIIETCSI MECTO HaxOXXJIeHUs (KUTEJIbCTBA) AOKHMKA (cT. 33 3a-
KOHa 0 6aHKpoTcTBe). [IpakTHYecKoe 3HaUeHne 0OCTOATETHCTBA
MecTa orpejessieTcss TeM, YTO B 9TOM MecTe BO30YykKIaeTcs u
paccMmarpuBaercsl Aejo 0 OaHKPOTCTBE, MPUHUMAIOTCSI Mephl K
OXpaHe UMYIIEeCTBA JOKHUKA, PUHUMAIOTCS U YAOBJIETBOPS-



10TCs1 TpeOOBaHUSI KPEAUTOPOB U T. II.

3. Cybvekmamu OXpaHUTENBHOTO 00s13aTeNbCTBA (IPABOOT-
HOIIIEHUsI OaHKPOTCTBA) SIBJISIOTCS CyOBEKThI HAPYIIIEHHOTO pe-
T'YJSITUBHOTO MTPABOOTHOIIIEHH S (HAITpUMED, MOCTABIIMK U TIOKY-
narejib TOBapa, He YIUIATUBIIUN 32 HErO OOYCJIOBJICHHYIO CyM-
my). IIporeccyanbHoe ke TMpaBOOTHOIIEHUE CKIIAIBIBACTCS HE
MEXKy CyObEeKTaMU OXPaHUTEILHOTO MATEPUAIbHOTO TPaBOOT-
HOIIIEHUs1 (KOHKYPCHOTO MPABOOTHOIIECHUs), a MEXKIY CYAOM U
JIMIIAMU, YYaCTBYIOIMMHU B jiesie (TTOCTaBIIMKOM, IMOKyIaTeaeM
TOBApa).

Oco0OeHHOCTH CyOBEKTHOTO COCTaBA OTHOIIICHUH, pEryIupye-
MBIX 3aKOHOJIATEILCTBOM O OAHKPOTCTBE, OMPEIENSIOTCS KaK Ma-
TepHaIbHO-TIPABOBBIMHU, TaK U MIPOIIECCYaIbHBIMU HOpMaMu 3a-
KoHa 0 6aHkporcTBe. C MaTepranbHO-PABOBOM TOYKH 3pPEHHS,
KakK y’ke 0TMeJaJioch, KOHKYPCHOE IPAaBOOTHOIIIEHUE — 3TO OXpa-
HUTEJIbHOE 00513aTeIbCTBO C AKTUBHOM MHOXKECTBEHHOCTBIO JIHII;
C MPOoIIeCcCyaTbHOM TOUKH 3PEHH S — 9TO OIpeIeIeHHbIN BU TTPO-
IIECCYaTbHOTO COY4acTHsI B MPOIIECCe MO JielTy O OAaHKPOTCTBE.

CyOBeKTHBII COCTaB KOHKYPCHOTO TPABOOTHOINEHUSI MEHSI-
eTcsl 10 Mepe Mepexoa OT OAHOU MPOLeypbl, IPUMEHSIEMON B
Jesne 0 OaHKPOTCTBE, K IPYTOW: MOSIBJISIIOTCSI HOBBIE KPEUTOPHI,
MEHSIIOTCSI COCTaB M pa3Mep MX TpeOOBaHMM; MEHSETCS] 0ObeM
NIPaBOCIIOCOOHOCTH JIOJKHUKA (OrpaHMUYMBAIOTCS] WJIM TPeKpa-
IIAI0TCSI TIOTHOMOYMSI OPTraHOB YIpaBJIeHUs! TOJKHUKA); TIPABO-
CIOCOOHOCTb JIOJDKHUKA BOCIIOJTHSIETCS ICUCTBUAMU apOUTpaK-
HBIX YIPABJISIONINX, TIOTHOMOYHS, TIpaBa U 00S3aHHOCTH KOTO-



PbIX OT IPOLEAYPHI K MPOLELYPE TAKKE U3MEHSIOTCSI.

4. ObBexmol OTHOLIEHUH, pEeryJaMpyeMblX 3aKOHOJATellb-
CTBOM O OaHKPOTCTBE, XapaKTepu3yoTcs cieayomum. [Tockomns-
Ky OXpaHUTeIbHOE 0053aTeIbCTBO U MPOIecCyalbHOE MPaBOOT-
HOIIEHHUE — 3TO (POPMBbI pean3alui 3auHTEPECOBAHHBIMU JIH-
[[AMH Pa3HBIX TI0 MPUPOJE CYObEKTHBHBIX MPAaB (MATEPUATBHOTO
IpaBa Ha 3alUTY U MPOLIECCYaIbHOIO MpaBa Ha 0OpaIlieHHe B Y/l
3a 3alUTOM), TO U OObEKTAMU MX BBICTYNAIOT COOTBETCTBEHHO
NoBeJIeHNe CYObEKTOB OXPAaHUTENILHOTO 00SI3aTeNbCTBA (TIPEK/Ie
BCEro JEWCTBUS MPABOHAPYIIUTEJIS 1O YIOBIETBOPEHHIO TpeOo-
BaHWI IMOTEPIICBILIETO) U MOBeJeHUE CYOBEKTOB MTPOIIECCYaTbHO-
IO [TPaBOOTHOIIEHU (ITPOLIECCYAJIbHbIE IEHCTBUS JIULI, YYaCTBY-
IOIIMX B JIeJIE, U CY/IA).

Crerpguka KOHKYpPCHOTO IIPABOOTHOIIEHHUST HAaMOOJIee TECHO
CBSI3aHa C €r0 MaTepUaIbHBIM OOBEKTOM, T. €. UMYIIECTBEHHON
Maccor (KOHKYpCHOM Maccou, (bopMUpyeMOl B paMKaX KOH-
KyPCHOTO MTPOM3BOJICTBA), KOTOPYIO 0Opa3yIoT aKTUBbI JIOJKHU-
Ka, MOUIeKAIUE PEeATU3alUu B LIEIAX COPa3MEPHOrO yHOBJIE-
TBOpEHM I TpeOOBaHMIA KPETUTOPOB B OUEPEAHOCTH, TIPELyCMOT-
pPEHHON 3aKOHOM O OaHKPOTCTBE. 3aKOH O OAHKPOTCTBE COfIEP-
JKUT JieTajbHbIe MpaBUia 1Mo (popMUPOBAHUIO KOHKYPCHOM Mac-
Chbl, IO MOPAAKY peaM3alii UMYIIECTBA AOJUKHUKA U YIIOBJIE-
TBOPEHHIO TPeOOBAHUI KPEIUTOPOB.

Cnenyer yuuThiBaTh, 4YTO IPaBOBOM PpEXUM HMYILIECTBA
JOJKHUKA TaKKe MEHsIeTCsl 10 Mepe Mepexoda KOHKYPCHOTO
IIPABOOTHOILIEHUS OT OJHOW MPOLIENYpPbl, TPUMEHAEMON B Je-



ne o GaHKpOTCTBe, K Apyroi. Hampumep, B pamkax mpoueny-
Pbl HAOMMIOIEHH ST TPABOBOM PEKUM MMYILIECTBA JOJDKHHUKA TIPeI-
OITpe/IeNsIeTCsI CTPEMJIEHHEM COX PAaHUTh 9TO UIMYIIIECTBO B LIEJSX
Oy/1yI1Iero yaoBJIeTBOPEHUs1 TpeOOBaHUI KpeJUTOPOB (IpoLe.y-
pa HaOMIONEHUsI, TI0 CYIIECTBY, SIBJSETCS CHENUATbHON Mepoun
obecnieyeHus1 TpeOOBAHUI KpeAUTOPOB). B pamkax mporemypsl
KOHKYPCHOT'O TIPOM3BO/ICTBA M PeaIM3alliy UMYIIIECTBA IpakK/ia-
HMHA [TPaBOBOM PeXMM MMYIIECTBA JOJKHUKA MpeAonpees-
ercst TeM, 4To (POPMHUPYETCs] KOHKYPCHAsI Macca, peau3yloTcs
HATypaJTbHO-BEIIECTBEHHbIE M MHBIE AKTUBBI, BHIPYUYEHHBIE Jie-
HEKHBIE CPEJICTBA HAMPABJIAIOTCS Ha YJOBJIETBOPEHUE TpeOoBa-
HUUN KPEeJUTOPOB.

5. ComnocTaBuM, HaKOHEL, COOepatcanue OX PaHUTETBHOTO 00s1-
3aTeNIbCTBA U MPOIIECCYAIbHOTO MTpaBooTHOIIeHNs. Conepxanue
OXPaHUTENBHOTO 0053aTENILCTBA — IPaBa TPEOOBAHUS MTOTEPIIEB-
IIEro ¥ COOTBETCTBYIOIIME UM OOS3aHHOCTH IPAaBOHAPYILUTE-
ns1. CoziepkaHue MpoLecCyaaIbHOTO MPABOOTHOLIEHHS COCTaBJIs-
0T TIpOLIECCYaJTbHBIE TIPaBa U OOS3aHHOCTH JIUI], YIACTBYIOIINAX
B JIeJie, a TAaKXKe COOTBETCTBYIOIIHE TOJTHOMOYHSI U 00SI3aHHOCTH
cyaa.

OxpaHuTenbHOE 0053aTeTLCTBO MOXET ObITh, 4 MOXET U
He OBITh MpeaMEeTOM CyaeOHOM AesTenbHoCTH. Bo MHOrHX Ciy-
Yasix OXPaHUTENIbHOE 00S3aTebCTBO HE MPHOOpETaeT Mmporiec-
cyasibHyI0 (hopMy M peasiu3yercst 6e3 MocpeAcTBa cy/a, Halpu-
Mep, pu JOOPOBOJNBHOM yIUIaTe MOKyHaTeaeM CyMMBI 3a701-
JKEHHOCTH 3a IOCTaBJICHHBI U IPUHATHIA TOBap. OXpaHUTEb-



HOe 00s13aTe/IbCTBO MOXKET CYIIECTBOBATH JI0O MEpejiauu Criopa B
CyI ¥ OBITh pean30BaHO HE3aBUCHIMO OT JICUCTBUI Cy/a, T. €.
BHE PaMOK ITPOIECCYaJTbHBIX IPABOOTHOIIIEHHH, TOT/Ia KaK CyIIe-
CTBOBaHHE TOCJIETHUX HEMBICIUMO 0e3 HAJIM4Ms OXPaHUTEIb-
HBIX MTpaBOOTHOIIEHHIH. OOpalieHre 3aMHTePECOBAHHOTO JIUIIA B
CY[I JIUIIb «TIEPEHOCUT» OXPAHUTEIbHOE TTPABOOTHOIIICHHE (Ma-
TepPUAILHO-TTPABOBOM CIOp) Ha CyIeOHOEe pacCMOTpEHUe, Jefast
€ro 0OBEKTOM TPOIIECCYaTFHOTO PABOOTHOINIEHU s (TIPeIMETOM
CyneOHOH IeATEIbHOCTH ) ¥ 00JieKasi B (pOpMyY IpaxkIaHCKOTO Jie-
na”.

Takum 00pa3oM, ecir OXpaHUTEbHOE 00S13aTeIbCTBO — 3TO
MaTepuaIbHO-TIpaBoBasi (popMa HaApPYIIEHHOTO PEeryJIsSTUBHOTO
NIPAaBOOTHOINIEHH S, TO TIPOLIECCYATbHOE MTPABOOTHOIIICHNE, NMe-
Iolllee CBOMM OOBEKTOM OXPaHUTEIbHOE 00s3aTeIbCTBO, — ITO
dbopma nocnenrero. B koHeYHOM cueTe, BCe yKa3aHHBIC Tpa-
BOBbIe (DOPMBI (pETyJISATUBHAS, OXPAHUTENIbHASI, TIPOIIECCYaslb-
Hasi) OMOCPEAYIOT ABMKEHUE CBOETO COIMAIIBHOTO COACPKaHMS,
T. €. CaMMX OOINECTBEHHBIX OTHOIIEHUH, U UM ONPEJEIISIOT-

cst. Kaxnas nocjenyomas CTaaus pa3BUTHs NPaBoBOU (op-
MBI (OXpaHUTENIbHas, TIpoliecCyaibHas) BOZMOXKHA, HO He 00s-
3aresibHa. OHAa BO3HMKAET HA OCHOBE COOTBETCTBYIOLIUX IOPU-
JU4ecKkux (hakToB (IIPOTUBOIIPABHBIX, IPOLIECCYATIbHBIX) U IME-
€T CBOMM OOBEKTOM TPEAbIIYIIYIO CTAJUI0 PA3BUTHS TTPABOBOM
(1)0pr195 .

[MponeccyanbHas Gopma sBIsieTcs: HaUOOJee IUPOKOU U



BKJIIOYAET B ceOs1 BCE MPEALIECTBYIONIME CTAIUN Pa3BUTHS Ipa-
BOOTHOIIIEHHSI C TIEJIbI0 BBISICHEHHUS CYAOM (PaKTUIECKUX 00CTO-
SITENILCTB JIeN1a, YCTAHOBJIEHU S KCTHUHBI IO HEMY, BbIOOpa IpruMe-
HUMOTO IpaBa, Pa3pelleHNs] CIlopa U BBIHECEHUS PElIeHus M0
HEMY.

OcobOeHHOCTH cofiepKaHUs OTHOIIEHHUH, PEeryJrpyeMbIX 3a-
KOHOJATeJIbCTBOM O OaHKPOTCTBE, TaKKe OINpelessioTcs: 3aKo-
HOM 0 OaHKpoTcTBe. CofepikaHue OXPaHUTENILHOIO 00s13aTellb-
CTBA C aKTUBHOW MHOXXECTBEHHOCTBIO JIML] BbIPAaXkaeTcs B Ipa-
BaxX TpeOOBaHMI KPEJUTOPOB U COOTBETCTBYIOIIEN 00S3aHHOCTH
JOJDKHUKA. Peanu3zaius npaB TpeOOBaHUI KPeUTOPOB OT/IMYA-
ercst 0cOOBIM MOPSAJKOM KaK C MaTepHajbHO-IIPaBOBOMl (copas-
MEPHOCTb 1 OYEPEAHOCTb YJOBJIETBOPEHHUS), TAK U C MPOLIECCY-
QJIBHOW TOYKHU 3peHus1 (OCOOEHHOCTH MPOILIECCYaTbHBIX MIPaB U
00513aHHOCTEH JIUII, yJaCTBYIOIIUX B JIeJie, ¥ IIOJTHOMOYMIA U 0051~
3aHHOCTEH Cy/Ia).

[Tpu 3TOM TaKXke cliefyeT yYuThIBaTh BHYTPEHHIOK JIMHAMU-
Ky KOHKYPCHOTO ITPaBOOTHOILIEHU 1, U3MEHEHUS €TI0 COACP/KaHUA
10 Mepe nepexoja OT OAHOM MPOLELYPbl, IPUMEHSAEMON B JIENIe
0 0AHKPOTCTBE, K JIpyroil. MarepuaJsbHble IpaBa v 003aHHOCTH
KPEeIUTOPOB U JAOJUKHMKA (2 B M3BECTHBIX CIIyYasiX U apOUTpak-
HBIX YIPaBJISIONINX, BOCTIONHSIIONIMX MPABOCIIOCOOHOCTD JOJIK-
HHKa), IpoLiecCyaIbHbIE MpaBa U 00S3aHHOCTH JIII, yYacTBYIO-
IUX B Jiejie 0 GaHKPOTCTBE, OJTHOMOYHMS Cya B Xojie HaOuozie-
HUA, (PUHAHCOBOT'O O3/J0POBJIEHU S, BHEIITHETO YIIPABJIEHU 1, KOH-
KyPCHOI'O IPOMU3BOACTBA U JPYTMX NPOLELYpP, IPUMEHSIEMbIX B



Jesne o OaHKPOTCTBE, BEChbMa Pa3IMUHBI U TPEOYIOT OTIEIHLHOTO
aHaJM3a.

6. C nponeccyanbHOW TOYKM 3PEHUS] KOHKYPCHOE IPaBOOT-
HOIIIEHHE KaK OXPaHUTEIbHOE 0053aTeIbCTBO C AKTUBHOW MHO-
JKECTBEHHOCTBIO JIUI] — TO OIPEeTICHHBIN 810 NPOUeCCyanbHO20
coyuacmus 6 dene 0 baHKpomcmee.

[TporeccyanbHOe coyvyacTue MpeacTaBiisieT coOOill MHOXke-
CTBEHHOCTb 3aMHTEPECOBAHHBIX IO JEJTy JIUI], 00pa3yoIIuX MO
CBOEMY TMPOIECCYATbHOMY TOJOXKEHUI0 OJHOPOJHYIO TpPYIIITY
CyOBEKTOB, KaX[Iblii M3 KOTOPBHIX 3aIUIIAET B MPOIECCEe CBOE

CYOBEKTHBHOE IPaBO M OX PaHAEMbIN 3aKOHOM MHTEPEC % Crnosx-
HOCTb MPOIIECCYATBHOTO COYYaCTHs 3aKII0YaeTcss B MHOrooopa-
3UM OCOOEHHOCTEM, MPOSIBIISIONIUXCS B PA3IMUHBIX MPOIECCY-
QJIBHBIX CHTYaIIUsIX, KOTOPBIE CKJIAIBIBAIOTCS 110 OT/IEIBHBIM Jie-
JlaM, B YaCTHOCTH TIO JieJlaM O OaHKPOTCTBE.

OcoOEHHOCTH TPOLIECCYaIBHOTO COYYacTHs B ejie O OaHK-
POTCTBE HE HAIILIM KOMIIAKTHOTO OTPa’KeHUsl B 3aKOHOAATESIb-
cTBe 0 OaHkpoTcTBe. OTHAKO OHU MOTYT OBITh BBISIBJICHBI U3 PSi-
JIa ero TMOJOKEeHUN M XapaKTepu3yeTcsl CIeAyIOIMMU OCHOBHBI-
MU YepTaMHu:

a) B pas/ieJieHuH NPOLIECCYabHOIO COy4YacTUsl Ha aKTUBHOE,
MACCMBHOE M CMEIIaHHOE, YTO, MO CYIIECTBY, OTpaXaeT BUJIbI
00513aTeNIbCTB C MHOKECTBEHHOCTBIO JIUII, MTPOIECCYabHOE CO-
ydacTtue B iejie 0 OaHKPOTCTBE SIBISIETCS AKMUBHBIM NPOUECCY-
ANbHBIM coyuacmuem. DTO BHITEKAET U3 MPUPOJIbl KOHKYPCHOIO
MIPaBOOTHOILIEHUSI KaK 00s13aTebCTBA C AKTUBHOW MHOKECTBEH-



HOCTBIO JIMII (MHOXECTBEHHOCTBIO JIWI] HA CTOPOHE KPEUTOPOB),
9TO BJIEYET HEOOXOAMMOCTh YE€TKOW perjiaMeHTAIIUH TIPAaBOBOTO
TIOJIOKEHU S YKa3aHHBIX JIMIT B IPOLIECCE T10 JIeNTy O OaHKPOTCTBE,
oIpe/ieieH s TIOPsIIKa COBEPILIEHUS KaXIbIM U3 HUX TIPOIIeCCy-
aJIbHBIX ICHCTBU. B niesie o 6aHKpOTCTBE OCOOEHHOCTh aKTUBHO-
IO TMPOIIECCYATBHOTO COYYaCTHsI TIPOSIBIISIETCS] B TOM, UTO MHTE-
pechl BceX KPeTUTOPOB IMPeCTaBIIseT coOOpaHue (KOMUTET) Kpe-
JUTOPOB;

0) mporeccyalibHOEe coOyJacTre B Jiejie 0 OaHKPOTCTBE MOXKET
HE TIPOSIBJIATH ce0sl Ha CTauu BO30YXJICHUS TTPOM3BOACTBA TIO
JeJTy, TIOCKOJIBKY 3asiBJICHUE O TPU3HAHUH JOJKHUKA OAaHKPOTOM
OOBIYHO MOJACTCS OHUM 3asIBUTEJIEM JIMO0 CAMUM JOJKHUKOM.
Ecmu ke 3asBlieHHE O MPU3HAHWHK JIOJDKHUKA OaHKPOTOM TI0/1a-
€TCs HECKOJIbKUMU 3asIBUTENISIMUA, OOBETUHUBIIMMUA CBOU TpE-
OoBaHMS K JIOJDKHMKY (1. 5 cT. 39 3akoHa 0 GaHKPOTCTBE), TO
MpolieccyabHOE COydacTHe MpOosIBIIseT ceds cpa3y — C MOMEHTa
BO3HUKHOBEHUSI TTPOIIECCYAJTBHOTO MPaBOOTHOIIEHUsI. OOBIYHO
MPOIIECCYaJIbHOE COyUYacTUe B Jiesie 0 OAHKPOTCTBE BO3HUKAET C
MOMEHTA BCTYIUJIGHUSI B TIPOIIECC MO Jiesly 0 OaHKPOTCTBE (T. €.
rocyie BO30YKIEHUS MPOU3BOACTBA TIO JIeNy) APYTruX KPeauTo-
POB JIOJDKHMKA. BCTynMBIIME B MPOLIECC Kpeoumopuvl yuacmey-
10M 8 KOHKYPCEe HA UMYUWECMB0 O0NNHCHUKA HA YCIIOBUSIX, TIPETy-
CMOTPEHHBIX 3aKOHOM O GaHKpoTcTBe. C 3TOr0 MOMEHTa IMpo-
1ieccyabHOE TOJIOKEHHE BCEX KPETUTOPOB (BKIIIOYAsi KPEAUTO-
POB-3asIBUTEJICH ) B U3BBECTHOM CMBICIE YPAaBHUBAETCSI — OHU CTa-
HOBSATCS TIPOLIECCYATbHBIMY COYYaCTHUKAMM,



B) O/IHUM U3 YCJIOBUI OAHKPOTCTBA JOJIKHUKA BBICTYTIAET CTe-
YeHUe KPeIUTOPOB, MOTHOE YIOBJIETBOPEHUE TPEOOBAHUI KOTO-

PbIX HEBO3MOXHO /. Ha/ludye HeCKONBKUX KPEIUTOPOB, KOTO-
pble KOHKYPUPOBAJIH Obl B CBOMX TPEOOBAHUSX, JIEKUT B CAMOM
MOHSATUM KOHKYPCHOTO Ipon3BojcTBa. HeobxoaumocTs 0codoro
UCTIOTHUTENTLHOTO TIPOIIecca, KaKUM SIBJISIETCS] KOHKYPCHOE TPo-
W3BOJICTBO, BBI3BaHA MMEHHO CJTy4asiMU MHOXECTBEHHOCTH Kpe-
JAUTOPOB IIPY HEJOCTATOYHOCTHA UMYIIIECTBA JOJKHHUKA J1J1s1 TOJT-
HOTO YNOBJIETBOPEHHs] TPeOOBAaHMI BCeX KPeauTOpoB. Takum
o0pa3oM, B Jieflax 0 GaHKPOTCTBE BCEryia BO3HUKAET MPOIIECCY-
aJIbHOE COy4YacTHe KPeaUuTOPOB, UMEIIIHMX OOIIYy0 Ie]ib 00pa-
IIEHUS K CY[y — IPU3HAaHKUE TOJKHUKA OaHKPOTOM U NOAYUeHUe
YO008NeMBOPEHUSL 34 CUEM UMYUWECMBA OONHCHUKA COPAZMEPHO
mpebosanusm u 8 ouepeOHocmu , IPeAyCMOTPEHHON 3aKOHOM O
OaHKPOTCTBE;

I) C TOYKH 3PEHUS CTETeHN 0053aTeIbHOCTH MPHUBJICYEHUS K
yUYacTHIO B JIeJie BCEX KPEOUTOPOB, MPOLIECCYaTbHOE COyJYacTre
B Jieie 0 OAHKPOTCTBE haxKynbmamusHo (Heods3amenvHo ), Tak
KaK KpeJIUTOpBl CAMHU PEeIIaloT, BCTYNaTh MM B TPOLIECC WU He
BCTyMaTh. 3aKOH O OaHKPOTCTBE COAEPKUT JIMIIIb MpaBuia 00
00513aTEILHOCTH UX YBEIOMJICHHS O BO30YKICHUU U JIBUKCHUH
NPOM3BOJICTBA MO JesTy 0 6aHKpoTtcTBe. [IporeccyansHoe coyya-
cTHe B eJie 0 OaHKPOTCTBE TOOPOBOJILHO, KPEAUTOPHI HE MOTYT
OBITh MPUBJICUEHBI K MPOIIECCY TTOMUMO UX BOJIH;

1) CIeyeT YUUTHIBaTh Takke MOApa3/ieleHnue MpoIeccyab-
HOTO COyYacTHsl Ha BUJIl B 3aBUCUMOCTH OT CTaJWil MPOM3-



BOJICTBA MO Jiely O OaHKPOTCTBE: BO3OYkKJEHHE JeNa, MOIro-
TOBKA JIeJIa K Cy/leOHOMY pa30HMpartesibCTBy, CynebHoe pa3oupa-
TEJIBCTBO JIeJIa, IEPECMOTP CyAEOHBIX aKTOB, CIIOTHEHHE Cye0-
HBIX aKTOB. Ha KaxXJo¥ U3 3TUX CTaAuil UMEITCs OCOOEHHOCTU
B OCHOBAHMSIX BOZHHUKHOBEHHS MPOIIECCYaTbHOIO COY4acTus U
B 00BEMe TMPOIECCyaIbHBIX TIPaB U 00S3aHHOCTEN COYYaCTHH-
KOB.

3agepinas pacCMOTpeHHe BOIpoca O PaBOBOH MPUPO/IEe KOH-
KYPCHBIX OTHOIIIEHH, CJIe/lyeT OAYEPKHYTh €IMHCTBO UX MaTe-
PUAIBHOTO COAEpXKaHMs U IpoleccyaabHon (opmbl. Konkype-
HOE TMPaABOOTHOIIIeHUE (TIPaBOOTHOIIEHNE OAHKPOTCTBA) — 3TO
OXPaHMTENIbHOE 0053aTeNIbCTBO C AKTUBHON MHOKECTBEHHOCTBIO
JIMILI, peajiM3yemMoe B MPOLIECCYaTIbHOU (popMe, IIpeAcTaBIsiioliee
co0O0¥ oIpeieSIeHHBIN BUJT MTPOIECCYATBHOTO COYyYaCTHUs B JIejie
0 OaHKPOTCTBE.

§ 4. IlonsiTHE KOHKYPCHOT0 MPaBa U KOHKYPCHOTO MPO-
necca

3aKOHOIATENILCTBO O OAHKPOTCTBE, KaK OBUIO TIOKA3aHO BbI-
111e, COCTOUT W3 HOPM pa3HOW OTPaC/eBOW MPUHAJIEKHOCTU:
HOPM MaTepuasIbHOTO MpaBa (KOHKYPCHOe npaso) U HOPM Mpo-
LIECCYAJILHOTO MpaBa ( KOHKYPCHbLIL npoyecc).

1. Koukypcroe npaéo — 310 COBOKYHNHOCTb HOPM YaCTHO-
ro MpaBa, PEryJIupyoIIMX OTHOIIEHHS HETUIaTekecrnocoOHOro
JOJDKHUKA M €r0 KPEAUTOPOB MO MOBO/Y COPa3MEPHOro yIOBIIe-
TBOpPEHHUs TpeOOBaHUI TMOCTEAHUX 32 CYET UMYIIECTBA JOJIK-
HUKAa B OYEPEJHOCTH, IMPETyCMOTPEHHOW 3aKOHOM O OaHKPOT-



crBe. C MOMeHTa MproOpeTeHus JOJKHUKOM CTaTyca JOJDKHHUKA
B JieJie 0 OAHKPOTCTBE 3TH OTHOIIECHUS MPUOOPETAIOT XapaKTep
KOHKYPCHOTO IIPaBOOTHOILIEHHUS], SIBJISIOIIETOCsl MaTepUaIbHbIM
YaCTHBIM IpaBOOTHOUIEHUEM. K TakvM OTHOILLEHUAM, JJaXke ec-
JI1 OHM BO3HMKJIM M3 HApYyILLIEHUs1 00S3aHHOCTH T10 yIuiate 00s-
3aTeNIbHBIX TUIATEeREeH (aAMUHUCTPATUBHON OOS3aHHOCTH), TIPH-
MEHSIOTCS CIIEUAJIbHBIE HOPMBI TP JAHCKOrO ITpaBa, Coaepxka-
muecs B 3akoHe o OaHkpotcTBe (cT. 25 u 65 'K PD).

JlaHHOe ompesieneHre NMOHATUSA KOHKYPCHOIO IpaBa MMEET
onpeneneHHble rpanuiibl. [Ipexne Bcero, NOHATHEM KOHKYPCHO-
ro Mpaga cljiefyeT 0003HayaTh TOJILKO MHCTUTYT YaCTHOTO IPaBa.
Ha 310 HeoOxoqumo oOpaTuTh BHUMaHUE, TaK Kak HEPEAKO Tep-
MUH «KOHKYPCHOE IPaBO» MCIOJIL3YETCsI He TOIBKO JIJ1s1 0003Ha-
YeHHs] MHCTUTYTa YaCTHOTO TpaBa, HO U OoJiee MUPOKO, KOraa
OH OXBATbIBAET TAK:KE IPYTMe OTHOIIEHH S, B YACTHOCTH MPOLIEC-
CyaJIbHBIE OTHOILIEHN ], BO3HUKAIOLE MEXK Y CYJIOM U JIULAMH,
YUYaCTBYIOIIMMHU B Jejie 0 OAHKPOTCTBE (JOKHUKOM, KPEJUTO-
pamu, apOUTPaKHBIMHU YIPABISIOIINMA U 1Ip.), ¥ SBJISIOMIUECS
IIPEJMETOM KOHKYPCHOT'O Ipoliecca.

ITpeameT KOHKYpCHOTO IpaBa BKJIIOYAET HE TOJBbKO OTHOILLIE-
HUA 110 IPUHYAUTENBHON peas3aliii UMYILECTBA AOJKHUKA U
Y/IOBJIETBOPEHHIO TPEeOOBAHMI KPEAUTOPOB B paMKax KOHKYpC-
HOT'O ITPOM3BOJICTBA (KOHKYPCHOE IPaBO B Y3KOM CMBICIIE), HO
Y OTHOLIEHU 1, BO3HUKAIOLLIME B PaMKax APYTUX NpOLEAyp, Npu-
MEHSIEMBIX K JIOJUKHUKY B JieJie 0 OaHKPOTCTBE: B HAOJIO/IEHNH,
(pyHAHCOBOM 0370POBJIEHNY, BHEIIHEM YIIPABJICHUU, PECTPYK-



TYpU3aLUH A0JITOB I'PakJAaHNHA, peaJIM3aliMii UMYILECTBA IPaX-
JAHWHA, MUPOBOM COIJIAIIEHUM (KOHKYPCHOE IPaBO B IIHAPO-
KOM CMBICiIe). Mcnonp30BaHUE TEPMHUHA «KOHKYPCHOE IIPABO»
B IIMPOKOM CMBICJIE, O€3YCIIOBHO, HETOUHO, HO 9TO OObSCHSETCS
0COOEHHOCTBIO POCCHICKOTO 3aKOHOJATEbCTBA O OAHKPOTCTBE,
BKJTIOYAIOIIETO B YMCJIO CyleOHBIX MPOIEAyp, MPUMEHSIEMBIX K
JOJKHUKY B Jiejie 0 OaHKPOTCTBE, HE TOJIbKO KOHKYPCHOTO IpO-
W3BOJCTBA, HO U UHBIX YKa3aHHbIX IPOLIEYP.

2. KonKkypcublii npoyecc — 3T0 COBOKYIHOCTb HOPM Tpax-
JAHCKOTI'O IPOLIECCYAIbHOIO MPaBa, PETryIUPYIOIIAX OTHOLLCHHUS,
BO3HMKAIOIINE MEX/y CYIOM U JIMLAMHU, YYACTBYIOLIMMU B IIPO-
ecce 1o Jiesry 0 OaHKpOTCTBE (JIOJKHUKOM, KpeIuTopaMu, ap-
OUTPaXHBIMU YITPABJISIIOIIMMH U JP.), IO TOBOAY PACCMOTPEHUS
¥ pa3pelieHus aena o GaHKPOTCTBE.

KoHKypCHBIV ITpoLiecC B IIMPOKOM CMBICIIE — 3TO BCE CYJIO-
IPOU3BOJCTBO MO JieJly 0 OaHKPOTCTBE, HAYMHAS OT MPUHATUS
CYAOM 3asiBJIeHUs] O NMPU3HAHUM JOJDKHUKA OAHKPOTOM JIO MC-
TMIOJIHEHUsI COOTBETCTBYIOIIETO CyleOHOro aKTa, MPUHATOTO Cy-
JIOM T10 pe3y/bTaTaM pacCMOTpeHus Aena o OaHKpoTcTBe. B qaH-
HOM CJIyyae HOPMBI IPOLIECCYAIBHOTO IpaBa PErIAaMEHTUPYIOT
BCE OTHOUIEHUS1, BOBHUKAIOLIME MEXK/Y CYJOM, C OOQHON CTOPO-
Hbl, ¥ JIUIAMH, Y4YacCTBYIOIIMMHU B TIpoLecce MO Jiedy O OaHK-
pOTCTBE, — C JIPYrOM, Kakoi Obl Mporeaypbl OAHKPOTCTBA 3TO
HU Kacasloch (HaOmoeHu 1, (PUHAHCOBOT'O 03/10POBJIEHH ], BHEIII-
HETO yIpaBJIeHUsl, KOHKYPCHOI'O IIPOM3BOACTBA, PECTPYKTYpU3a-
LMY MMYILIECTBA JO/DKHUKA-TPAaXJIaHUHA, PeaM3aliy UMYIle-



CTBa JOJKHUKA-TPaXJaHUHA, MUPOBOTO corjiaiienusi). B takom
IIMPOKOM CMBICJIE KOHKYPCHBIN IPOLIECC — 3TO MPOLECCyaIbHAA
(pbopma KOHKypCHOTrO IpaBa, pacCCMaTPUBAEMOIO TaKXke B IIHAPO-
KOM CMBICJIE.

KoHKypcHBII mpoliecc B y3KOM CMBICIIE — 3TO MPOLIECCYaITb-
Has (hOpMa TOJIBKO KOHKYPCHOI'O ITPOU3BOAICTBA U TPOU3BOACTBA
N0 peau3alii UMYIIEeCTBA I'pak/JaHWHA, MPU3HAHHOTO OaHK-
POTOM, BO3HUKAIOIIAsl C MOMEHTA MPUHATUSA CYI0M PELIEHUs O
MIPU3HAHWY JIOJDKHUKA OAHKPOTOM U BBE/IEHHS YKAa3aHHBIX MPO-
LeIyp U 3aKaHYMBAIOLIASACA IPUHATAEM CyIOM ONPEIEICHUS O
3aBEpIIECHUH YKa3aHHBIX IPOLIEAYP WX ONPEAEICHUS O IPEKpa-
IIEHUH POU3BOJICTBA IO JIeJTy 0 OAHKPOTCTBE B XOJIE YKA3aHHBIX
poLesyp.

KoHTpoJsbHBIE BONIPOCHI

1. HazoBuTeE Npu3HaKM MOHATUS KOHKYPCHOT'O ITPABOOTHOIIE-
HUS.

2. KakoBa marepuasIbHO-IIpAaBOBasl IMPUPOAA KOHKYPCHOIO
MPaBOOTHOILIEHU S ?

3. B yeM 0cOOEHHOCTH MPOIIeCCyanbHOU (DOPMBI KOHKYPCHO-
'O MPaBOOTHOLIEHHU S ?

4. Yro Takoe KOHKYpPCHOE MPABO B Y3KOM U IIMPOKOM CMBIC-
ne?

5. YTo Takoe KOHKYPCHBIM IPOLECC B Y3KOM M HIMPOKOM
cmbicie?

6. Kak cooTHOCSTCS MOHATUSI KOHKYPCHOT'O IIPaBa, KOHKYpPC-
HOTO Tpoliecca U 3aKOHOATENTbCTBA O OAHKPOTCTBE?
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I'nasa 4.

CYVBBEKTHl OTHOIIEHHUI, PEIYJINPYEMBIX
3AKROHOJIATEJ/IbCTBOM O BAHKPOTCTBE

§ 1. Jondxicnuk 6 dene o bankpomcmae.

§ 2. Kpedumopul 6 dene o bankpomcmee.

§ 3. YVupeoumenu (yuacmmuuxu) dondxcuuxa é npouecce no oeny
0 bankpomcmee.

§ 4. Apobumpadicivie ynpasasitouiue u ux camopezyaupyemvie
Op2aHU3AUUUL.

§ 5. I'ocyoapcmeentvle opearivl, OCYULECMBASIOUUE PEYAUPO-
6amue U KOHMpov 6 cghepe PUHAHCO8020 0300POBAEHUSL U OAHK-
pomcmea.

§ 6. Cyo, paccmampusarowuli 0eno 0 OaHKpomcmee.



§ 1. JIo12KHUK B Jiejie 0 0aHKPOTCTBE

1. B cBs3M ¢ GaHKPOTCTBOM JIOJKHUKA BOSHUKAIOT Pa3HbIE OT-
HOIIIEHH s, TIPUPOIa KOTOPHIX OblIa paccMoTpeHa paHee. OmHU
OTHOIIICHH I BO3HUKAIOT MEX Ty JIOJDKHUKOM U KPEeAUTOPaMH (OT-
HOIIIEHUsI OAHKPOTCTBA), IPyrUe CBSI3aHbl C OpraHu3aIueit mpo-
HeAyp, TPUMEHSIEMbIX B JieJie 0 OaHKPOTCTBE, U MPOIIecca I10 Jie-
JIy 0 GaHKPOTCTBE.

CyObeKTamu OTHOIIEHUI OAaHKPOTCTBA BHICTYIAIOT JIOJKHUK
U Kkpenutopbl. CyObeKTbl WHBIX OTHOIICHUH, BO3HUKAIOIINX B
cdepe GaHKPOTCTBaA, — apOuTpaxkHbie yrpasisionme, CPO, op-
TaHbl, MPU3BAHHBIC OCYIIIECTBJIATh FOCYIAPCTBEHHYIO MOJTUTHUKY
B chepe (PMHAHCOBOTO O3JI0POBJICHUST U OAHKPOTCTBA, CY[, pac-
CMaTpHBAOIIMNA AeJ0 0 OaHKpOTCTBe. PaccMoTpuM monpoOHee
0COOEHHOCTH TPABOBOTO TIOJIOKEHHS W POJIb YKA3aHHBIX CyOb-
€KTOB.

2. Bornipoc 0 Kpyre J0/KHUKOB, Ha KOTOPBIX PaCpOCTPaHSIET-
Cs1 3aKOHOJIATENILCTBO O OAHKPOTCTBE, B Pa3HBIX CTPaHAX pellia-

eTcs HCOIII/IH&KOBOgS. Tak, B 'epmanuu u @paHimu JOKHUKA-
MH 10 JieJTy 0 OaHKPOTCTBE MOTYT OBITh JTI0ObIe JinIia (prsnyde-
CKHE U IOPUINYECKHE), HE3ABUCUMO OT MPEAMETA UX ACATEIIbHO-
CTU ¥ KOMMEepYecKoro craryca. HarpoTtus, B AHIIIMM U 0COOCH-
Ho B CIIIA 3akoHOnaTe cTBO AU epeHIIMPOBAHO B 3aBUCUMO-
CTH OT TIpeIMeTa JiesTeIbHOCTH Juia. CreluaibHble Mpoiey-
PBbl ypEryJIMPOBaHM s MPEAYCMOTPEHBI B OTHOLIEHUH KPEAUTHBIX,
CTPAXOBbIX U UHBIX (DUHAHCOBBIX UHCTUTYTOB, CTPOUTENIbHBIX U
KEeJIE3HOJOPOKHBIX KOMIIAHUM U JIP.



[To poccuiickomy 3akoHy 0 OAaHKPOTCTBE JOKHUKOM MOXKET
OBITh MPU3HAHO (PU3MUECKOE WM IOPUINIECKOe JIUII0, OKa3aB-
1Ieecsl He COCOOHBIM YIOBJIETBOPUTH TPEOOBAHMUSI KPEAUTOPOB
1O JIEHEeKHbIM 00513aTe/IbCTBAM, BBITUIATE BBIXOAHBIX MOCOOMIA
U oruiate Tpyga paOOTHHMKOB JIOJDKHUKA WJIM WCIIOMHUTH OOsI-
3aHHOCTb TIO yIIIaTe 00s3aTeIbHBIX IJIATeKel B TEUYCHUE CPOKa,
YCTaHOBJIEHHOTO 3aKoHOM 0 OaHKpotcTBe (cT. 2). Takum oOpa-
30M, NOHATHE AOJIKHHUKA, C OIHOW CTOPOHBI, CYKEHO IO CPaB-
HEHMIO C IPaXkIaHCKO-ITPABOBBIM IMOHSATUEM AOJIKHHUKA (OXBAThI-
BAIOIIMM TaKXe OJDKHUKOB TI0 TOBAPHBIM 00SI3aTENILCTBAM), a
C IpyroM — paclIMpeHo 3a CYET BKJIIOUEHUS B €r0 COepKaHue
CYOBEKTOB MyOJIMYHOrO MpaBa, 0OsI3aHHBIX K YIIaTe 00s13aTeb-
HBIX ILJIATEXKEM.

Kpyr nwmi, Kotopbie MOTryT OBITh NMPU3HAHBI OAHKPOTAMH,
onpenesieH HenocpeactBeHHO B 'K P® [cT. 25 «Hecocrosi-
TeJIBHOCTD (0aHKPOTCTBO) I'pakJaHUHA», CT. 65 «HecocTosiTenb-
HOCTh (0AaHKPOTCTBO) IOPUIUIECKOTO JIUIa» |.

Ber. 25TK PO umn. 3 cr. 1 3akoHa 0 GaHKPOTCTBE YCTAaHOB-
JIEHO, YTO OTHOIIIEHUsI, CBSI3aHHBIE ¢ OAHKPOTCTBOM TpakKIaH,
B TOM YHCJIE UHAVBUYAJIbHBIX MTPEJNIPUHUMATENIEH, PETYIUPY-
10TCS1 3aKOHOM O OaHKpoTcTBe. HOpMBI, KOTOpBIE PeryaupyioT
OGAaHKPOTCTBO rPaXk/IaH, B TOM YKCJIe MHINBUTYATbHBIX TIPETPH-
HUMaTeJIEN, U COIEPKATCs B UHBIX (peiepasibHbIX 3aKOHAX, MOTYT
MPUMEHSATHCS TOJIBKO [OCJIE BHECEHUSI COOTBETCTBYIOIINX U3Me-
HEHMI 1 JIOTIOJIHEHWH B 3aKOH 0 OAaHKPOTCTBE.

Yro kacaercs 10pUAAYECKUX JIMUL, TO B M. 2 cT. 1 3akoHa o



OGaHKPOTCTBE YKA3aHO, YTO JIeHCTBHIE 3aKOHA O OAaHKPOTCTBE pac-
MPOCTPaHsIeTCS] HA IOPUANYECKUE JIUIA, KOTOPhlE MOTYT OBITh

NpU3HaHbl OaHKpoTamMu B cooTBeTcTBUU ¢ ['K P®”. B cr. 65
'K P® npemycmMoTpeHo, 9To OaHKpOTaMHU MOTYT OBITh MPHU3HA-
HBI BCE I0PUIMYECKUE JIUIIA, 32 UCKIIIOYEHUEM Ka3eHHBIX Tpel-
NpuATHNA (IPeINpPUATHIA, ISHCTBYIOIINX HA MPaBe ONepaTuBHO-

ro yl'[paBIICHI/IH)loo, YUPEXKICHUN, ITOIUTUYECKUAX NTApTUU U pe-
JIMTMO3HBIX opranu3aruii. Ocoboe MOoIoKeHUe B STOM OTHOIIIE-
HUM 3aHUMAIOT MyOIMUYHBIE (TOCYIapCTBEHHBIE) KOPHOpalUd U
donapL.

[ocymapcTBeHHBIE KOPITOPAIIU MOTYT OBITh TIPU3HAHBI OAHK-
pOTaMH, eCJiv ITO JIOMycKaeTcs peiepaIbHbIM 3aKOHOM, TIPey-
CMaTpHUBAOIIMM X co3jiaHue. PoHJ He MOXKET ObITh MPU3HAH
OGaHKPOTOM, €CJIA TO YCTAHOBJIEHO 3aKOHOM, TIPeIyCMaTpPUBaI0-
MM CO3/IaHUE U AesITeJIbHOCTh Takoro onaa (m. 1 cr. 65 I'K
P®). Hanmpumep, Penepanbibiv 3akoHOM 0T 24 mronsa 2008 r.
Ne 161-®3 «O conercTBUM Pa3BUTHIO KUJIUIIIHOTO CTPOUTEIb-

crBar ! MPEeyCMOTPEHO, UTO K MpOoIeype JUKBUAALUN yUupe-
KJIEHHOTO Ha3BaHHBIM 3akOHOM PenepasibHOro poHga COnei-
CTBHSI PA3BUTHIO KUJIMIIHOTO CTPOUTENLCTBA HE MPUMEHSIOT-
cs1 MpaBwWJIa, TIPETyCMOTPEHHbIE 3aKOHO/IATEIbCTBOM O OAHKPOT-
ctBe (1. 11 cT. 2).

BosHukaeT Borpoc, moyemy NoIuTUYecKre NapTuu, peIur-
O3HBIE OpraHU3allMH, a TaKKe MyOJMYHbIe Kopriopayu U (oH-
TIbI, SIBJISTIOIIUECS] COOCTBEHHUKAMK UMYITIECTBA, HE MOTYT OBITh



MIpU3HAHBI OAHKPOTaMHU, OCOOSHHO €CJIM UMETh B BU/Y, UTO YKa-
3aHHbIE IPUIUIECKUE JINIA BIIPABE OCYIIECTBIIATH MPEITPUHI-
MaTeJIbCKYIO AeSITeIbHOCTD JIJIs1 JOCTHUKEHHUS 1IeJIeH, pajay KOTO-
PBIX OHU CO3/IaHbl, 1 COOTBETCTBYIOIIYIO ITUM IiesiM? OueBu-
HO, 3TO U3bSTHE OOBSACHSIETCS] OCOOON POJIBI0 YKa3aHHBIX Op-
raHW3aIui, HalpuUMep, POJIbI0 TIOUTUYECKUX TIAPTHIA U PeJIv-
TMO3HBIX OPraHW3alliii B Pa3BUBAIOIIEMCSI POCCHICKOM OOIIe-
CTBe, 0OecIieueHneM TapaHTUI UIE0JIOTMUECKOTO U PETUTUO3HO-
ro maoroo6pasus (ct. 13, 14 Koncturynuu P®). Yro kacaercs
MyOJIMYHBIX KOpHOparuii v (hOHO0B, TO, TIO-BUIUMOMY, TOCY/Iap-
CTBO CTPEMMTCSI 00€30MaCUTh UMYIIIECTBO TAKUX OPraHU3aIi,
SBJISIONIEECS], TIO CYIIECTBY, FOCYIapCTBEHHBIM UMYIIIECTBOM, OT
BO3MOKHBIX PHCKOB, CBSI3aHHBIX C OOpallieHreM B3bICKaHUS Ha
HEro Mo OCHOBAaHUSIM OaHKPOTCTBA M MEPEXOJOM TAKOTO UMY-
IIECTBA B YaCTHYI0 COOCTBEHHOCTh. O/THAKO, 1O OOJIBIIIOMY CUe-
Ty, TAKOM TMOJXOJ] O3HAYaeT He YTO MHOE, KaK 3aKOHOAATEe/IbHOE
YCTQHOBJIEHUE JIBOMHBIX CTaH/IAPTOB B OTHOIIEHUM ITyOIMIHBIX
1 YaCTHBIX KOMIAHUM.

3. [TpaBoBOE NOJIOXKEHVE JOJIKHUKA B iejie 0 OaHKPOTCTBE Me-
HsIeTCS TI0 Mepe JBVKEHHUS Jiesia 0 OaHKPOTCTBE U TeM OoJiee 1Mo
CPaBHEHMIO C ero IMoJI0KeHHeM B HopMasibHoM oOopote. Eciu 1o
BO30YKIeHHMSI Jiesia 0 OAHKPOTCTBE OpraHM3alY WK TPk JaHu-
Ha OHM SIBJISIIOTCSI TIOJTHOTIPABHBIMU YYaCTHUKAMU SKOHOMUYE-
CKOro 00opoTa, 00;1aJal0T MPaBOCIOCOOHOCTHIO M AEeCIIOCOOHO-
CTBIO, TO TIOCJIe, B paMKaX pa3HBIX Ipolieayp OaHKPOTCTBA, X
JIeeCrOCOOHOCTh OrpaHNIMBAETCS (OHA BOCIIOHSIETCS IEHCTBU-



SIMU COOTBETCTBYIOIIIETO apOMTPaKHOTO YIPABJISIOIIET0), a B pe-
3y/bTaTe MPUHYAUTETHHON JTMKBUAAIMN IOPUIMYECKOTO JIMIA —
0aHKpOTa ero MpaBoCYOBEKTHOCTh MPEKPAIIaeTCsl. ITO COOTBET-
CTBYET MCKJIIOUMTEbHBIM MPaBUJIaM O BOZMOKHOCTH OT paHUYe-
HHUSI Ie€CTIOCOOHOCTH JIMIIA HEe MHAYe, KaK B CTy4yasix U B OPsi-
K€, YCTAaHOBJIEHHBIX 3aKOHOM (1. 1 cr. 22 T'K P®). 3akoHoM 0
OaHKPOTCTBE TaKWe MPABUJIA YCTAHOBJIEHBI B OTHOIIIEHUH JIOJIK-
HUKA.

Tak, ¢ MOMeHTa BBeINEHHS IpOLELYpbl HAOMONCHUS U
yTBEPKAEHNS] BDEMEHHOTO YIPABJISIOIEr0 OPraHbl yIPaBICHHS
JOJDKHHKA — IOPUAMYECKOTO JIMIA OCYIIECTBIISIOT CBOM TMOJHO-
MOUHSI C OTPAHMYEHUSIMH U 11071 KOHTPOJIEM BPEMEHHOT'O YIIpaB-
nsomero. PemmeHust o peopraHu3anuy, JTMKBAAAIMHN I0PUIITIe-
CKOTO JIMIA W PsAJ IPyTUX BOOOIIE HE MOTYT OBITh MPUHSITHI
JOJDKHUKOM. B ompeneneHHbIX ciydyasx pyKOBOTUTENb JOJIK-
HHMKa MOXET OBITh OTCTPaHEeH OT AOJKHOCTHU. JleecrocoOHOCTh
JOJDKHUKA — IOPUIMYECKOro JIMIA MOXET ObITh BOCCTAaHOBJIEHA
TIOJTHOCTBIO, €y OyJIeT MPUHSATO pelieHre 00 0TKa3e B MPHU3Ha-
HWU JIOJDKHUKA OaHKPOTOM, OfpefiesieHre 00 YTBepkKICHUN MU-
POBOTO COIIAlIEHNsT ¥ TIPEKpaIlieHNH MTPOU3BOACTBA MO JeTy O
OaHKPOTCTBE, OIpe/ieieHue 00 OCTaBJIIEHUH 3asiBIICHUST O TIPH-
3HAHUH JIOJDKHUKA OaHKPOTOM 0e3 paccMoTpeHHs. B octanbHbIX
CIyJasix BBOAUTCS cleaylomas mporenypa ((pruHaHCOBOE 03710~
pOBJIEHHE, BHEIIIHEEe YIpaBleHne, KOHKYPCHOE MTPOU3BOACTBO),
BeIyIas K IAIbHEHIIIEMY OTrPaHUYEHHIO Ie€CIIOCOOHOCTH JIOMK-
HHKA.



AHajorMuHasi KapTuHa CKJIQJIbIBAeTCSl U B CJIydae BBejie-
HUS TTPOTIEYPhl (PMHAHCOBOTO 03/10pOBiIeHHUs. [leecrmtocoOHOCTh
JOJDKHUKA B paMKaX YKa3aHHOU MPOIIEAyPhl TaKXkKe OrpaHuveHa.
OnHa MOXeT ObITh BOCCTAHOBJICHA B Pe3yJ/IbTaTe IMoralieHus 3a-
JOJDKEHHOCTH TIepell KPeAUTOpaMH U TIPUHATHSI CY/IOM OIpe/ie-
JIeHUsI O TPEKPaIeHUH TTPON3BOCTBA TIO0 JIeNTy O OAaHKPOTCTBE.
B npoTrBHOM City4yae BBOASITCS IMPOLIETYPbl BHELITHETO yITpaBJie-
HUSI WM KOHKYPCHOTO ITPOU3BOJICTBA, BEAYIIUE K JaJIbHEHIIIEMY
OrpaHMUYCHHMIO JICECTIOCOOHOCTH JIOJKHHKA.

B ciyuae mpuHATHSA OomnpesieneHUsT O BBEJCHUW BHEITHETO
yIIpaBJICHUsI UMYIIIECTBOM JIOJKHUKA €ro JIeeCIIOCOOHOCTD ellle
B OOJIBIIIEN Mepe OrpaHuYMBaeTCs. PyKOBOIUTEb JOMKHUKA OT-
CTpaHsETCS1 OT JOJDKHOCTH, MPEKPAIIAITCs MOJTHOMOYMS JPY-
TMX OPraHOB YIpPaBJIEHHWS JNOKHUKA — OPUANYECKOrO JIUIIA.
VipaiieHue JiefiaMu JIOJDKHUKA, BKJTI0YAs PacliopsKeHUE UMY-
IIIECTBOM, BO3JIaraeTcsi Ha BHEIIHEro yrpaeisiorero. Jleecro-
COOHOCTPH JIOJDKHMKA MOXKET OBITh BOCCTAHOBJIEHA, €CITU peain-
3aITis TIPOIIE/TyPBl BHEIITHETO YIIPABJICHU S TPUBE/IET K TOTHOMY
BOCCTAHOBJICHUIO TUIATEKECTIOCOOHOCTHU JIOJDKHUKA W TTPOM3BOJI-
CTBO IO JIeJTy 0 OaHKPOTCTBE Oy/IeT MPeK paIlieHo.

[Tpy NpUHATHY PEIICHHUS O TPU3HAHKUH JI0JKHUKA OAHKPOTOM
U 00 OTKPHITUM KOHKYPCHOTO TMPOW3BOJCTBA JIEECTIOCOOHOCTD
JOJDKHUKA OTPAaHUYMBAETCS HA BECh CPOK Peain3aliiy Mporiey-
Pbl KOHKYPCHOTO MPOM3BOACTBA. [10THOMOYMS IO YIIPaBJIEHUIO
JeJaMy JOJDKHUKA, BKJIIOYasi TIOJHOMOYHS 1O PACHOPSIKEHUIO
UMYIIIECTBOM JIOJKHUKA, TIEPEXONAT K KOHKYPCHOMY YITpaBJIsi-



oiemMy. OHAaKO U B 3TOM CJIy4ae COXPaHSIETCsI BO3MOXHOCTh
BOCCTAHOBJICHUSI JIEECTIOCOOHOCTU JIOJDKHHMKA TYTeM 3aKJTiode-
HUSI MUPOBOI'O COIJIAIIEHUS. 3aKOHOM TaKXke IMpelyCMOTpPeHa
BO3MOKHOCTb MepeXofia K BHEIIHEMY ynpasjieHuio (ct. 146 3a-
KOHa 0 OAHKPOTCTBE).

HeoOxoauMo OTMETHTh, UTO B TeUE€HHE BCETO MPOU3BOICTBA
10 JIeJly COXpaHsIETCs Psiji OJTHOMOYMI OPraHOB YIPaBJICHUS
JOJDKHUKA, B YACTHOCTH, TIOJTHOMOYUS IPUHUMATD pellieHust 00
YBEJIMYEHUU YCTABHOTO KamnMTajaa AOJKHHUKA — aKIMOHEPHOTO
oO0IIecTBa MyTeM pa3MEIeHUs] JIOTIOJTHUTESTbHBIX OOBIKHOBEH-
HBIX aKkiuil gomkHuka (cr. 114 3akoHa 0 GaHKPOTCTBE), MOJ-
HOMOYMS IPUHUMATD PEIeHHs O 3aKJII0UEHUH COTJIAllleHud 00
YCJIOBUSIX MPEIOCTaBIEHUS IEHEKHBIX CPEJCTB TPETHUMH JIULIA-
MM 171 UCITOJIHEHUST 003aTeIbCTB NOKHMKA (cT. 125 3akoHa
0 OaHKPOTCTBE).

Takum 00pa3om, JTMYHOCTD JIOJKHUKA — I0PUAUYECKOTO JIU-
112, HECMOTPSI Ha CYIIECTBEHHbIE OIPAaHUUYEHUSI €r0 JAeecroco0-
HOCTU B XOJ€ peaj3allid MpoLeayp, NIPUMEHSEMBIX B JIEJE O
OaHKPOTCTBE, COXPaHSETCS BIUIOTh IO BHECEHUSI 3aIUCH O JIUK-
BUJALIMY JOJKHUKA — IOpUIMYecKoro yvua B Enunelid rocynap-
CTBEHHBII PEECTp IOPUINYECKUX JIUI], IOCJIE YEro MpeKpallaer-
Cs1, TIOCKOJTBKY MPEKpamiaeTcs MpaBoCIOCOOHOCTh IOPUIUIECKO-
ro yimna (ct. 149 3akoHa 0 GaHKPOTCTBE).

UYro kacaeTcs rpaxJaH1HA, TO IOCIEACTBU S BBEIEHU ITPOLIe-
Iy pbl peCTPyKTypu3aIuu ero aoaros (ct. 213.11 3akoHa o 6aHK-
POTCTBE) U MPOLIEAYPHI peanu3aluu ero uMmyiuecrsa (cr. 213.30,



216 3akona 0 GAHKPOTCTBE) TaK:Ke CBUIETENLCTBYIOT 00 Orpa-
HUYEHWUH JIeeCTIOCOOHOCTH JOJIKHUKA-TpakaaHnHa. Harmpumep,
B XOJIe PECTPYKTYypHU3alluU JOJTOB TPakKJaHWHA OH MOXET CO-
BepIIATh ONpe/Ie/IeHHbIE CIENKHU TOJIBKO C MUCbMEHHOTO COrJia-
cust (PMHAHCOBOTO YIPABJISIIOIIETO; B CIIydae MPU3HAHUS TPax-
JaHMHA OAHKPOTOM OH B TEUEHHWE 3 JIeT C JaThl 3aBEpUICHUS B
OTHOIIIEHUH HETO MPOIIeAYPhl peau3alliy UMYIIECTBA UK TIpe-
KpallleHHs IPOU3BOJICTBA 110 Jiely O OAHKPOTCTBE B XOJIE TaKOW
IpOIIeAyphl HE BIPaBe yYaCTBOBATH B YIPABJICHUU OpUANYEC-
CKUM JIMIIOM; UHIUBUAYaJIbHbI MPEeANpPUHUMATENL HE BIPaBe
OCYILIECTBJISATh MPEINPUHUMATEBCKYIO JeSTEIbHOCTb, a TaKXke
y4YacTBOBATh B YIPAaBJICHUM IOPUAWYECKUM JIMIIOM B TE€YEHUE
5 JeT ¢ MOMEeHTa 3aBepIlieHHs] B OTHOIIEHUH HEro MPOIEAypbl
peam3aliu MMYILIECTBA WM MPEKpallieHus MPOU3BOJCTBA MO
aemy 0 GaHKPOTCTBE B XOJie TAKOH MPOIIEYPHI.

[MporieccyanbHasi 1eecocOOHOCTh TOTKHUKA TaKke MpeTep-
nieBaeT OrpaHUuYeHUs], HO He TpeKpaiaercs. B cyneOHOl mpak-
TUKE BO3HUK BOIPOC: BMpaBe JU PYKOBOAUTEIb OpPraHU3a-
[IUU-I0JDKHUKA TIOIMTUCHIBATH aMeISIMOHHYIO0 (KacCaIllMOHHYIO)
*kano0y NOKHHMKA Ha OrpejesieHue Cyla MepBOMl MHCTAHIUH,
MOCTAHOBJIEHUE CyAa aneISAIMOHHON MHCTAHIIMKM O BBEICHUU
BHEIIIHETO YIPaBJICHUsI, Ha pellieHre Cyaa MepBOM WHCTaHIIUU,
TIOCTAHOBJIEHUE Cy/a areJUISIIIMOHHON MHCTAaHIIMU O TTPU3HAHUUN
JOJKHUKA OGaHKpOTOM?

Cy0 HaO30pHOL UHCIMAHYUU PA3BACHUN, YN0 OONHCHUK 6151~
emcst AUUOM, YUacmeyrowum 6 oeae o barkpomcmee. [losmomy



6 coomeemcmeuu ¢ 3aKOHOM 0 OAHKPOMCmae OH enpase nooams
aneAnsIuUoOHHYIO (Kaccauuonuyro) sxncanrody. Omcemparenue py-
KOBOOUMENSL OONHCHUKA O OONHCHOCHIU NPU 86E0EHUU BHEUIHEZO
YNpasnenust O3Hauaem omcmpareHue e2o on 8blNOAHeHUs, PPYHK-
YU NO YNPasreHuro U PACHOPSIHCEHUIO UMYUECTBOM OONNCHUKA

U He UCKAIoUaen npasa pyKkosooumenst OOAHCHUKA HA NOONUCA-
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HUe aneaNsyUoHHOU (KACCAUUOHHOLL) HCAN00bl OONICHUKA .

Tlo opyzomy deny cyo HAO30PHOU UHCIMAHUUU PA3BACHUN, UNO
8 COOMBEMCMBULU C NPOUECCYANbHBIM 3AKOHOOAMENbCMBOM NPa-
60M HA NOOAUY ANEeNNSIUUOHHOU JHCAN00bl HA OnpedeneHue Cy-
oa oonaoarom auya, yuacmeyrwugue 8 dene. CoenacHo 3axony
0 O6aHKpoOmcmee OONNCHUK — SO AUU0, Yudcmeyiouiee 8 0ene O
oankpomcemee. Opeanom YHUMAPHO2O0 NPEONPUSIMUSL SIBASEMCS
PYKOBOOUMeNb NPEONPUSIMUSL, KOMOPLIL Npedcmassiem uxme-
pecuvl npeonpusimus u oeticmeyen om ezo umenu. Omcemparerue
CYOOM PYKOBOOUMENS. QONNCHUKA OM OOANCHOCMU NPU YKA3ZAH-

HbIX 0OCMOSIMENbCMBAX He AUUAENT €20 NOAHOMOYUIL HA nped-
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cmaesenue uHmepecos OONIHCHUKA 8 cyae .

§ 2. Kpeguropsbl B J1ejie 0 6aHKPOTCTBE

1. Kpenutops! B ene 0 GaHKpOTCTBE — 3TO JIMIA, UMEIOIIUe
10 OTHOILIEHUIO K JIOJDKHUKY TpaBa TPeOOBaHUS MO JIEHEKHbIM
00s13aTeIbCTBAM U MHBIM 00SI3aTeIbCTBaM, 00 yIuiaTe 00s13aTesb-
HBIX IJTaTeKel, O BBIIUIATE BBIXOJHBIX TIOCOOUI U 00 OruiaTe Tpy-
Ja Jiil, padoTaloIIKX 10 TPYAOBOMY JOToBOpY (CT. 2 3aKoHa O
OaHKPOTCTBE).

B 1opunueckoit murepatype NpuBOJSTCS pa3inyHble KJIacCH-



(pukanu KpeaUTOpOB B Jiesie 0 OAHKPOTCTBE, UMEIOIINE I0PUIH-
YeCKOe 3HaYEeHUE, TaK KaK Kak/J1asi U3 BbIIEISIEMbIX IPYIIIT XapaK-
Tepu3yeTcsi 0COOEHHOCTSIMH MTPABOBOI'0 MOJIOkeHus1. Tak, 1o co-
JepKaHuIo TPeOOBaHUI pa3IUYal0T KPEIUTOPOB MO JIEHEKHBIM
00s13aTeNIbCTBAM M KPETUTOPOB MO WHBIM (HEIEHEKHBIM) 00sI-
3aTeIbCTBAM; M0 (pOpMe YJacTHs B MpOIIEcce Mo Aemy O OaHK-
POTCTBE — KOHKYPCHBIX KPEIUTOPOB, MyOINYHO-TIPABOBBIE 00-
pa30BaHuUs B JIMLIE YIIOJTHOMOUYEHHBIX OPTaHOB U UHBIX KPEAUTO-
POB; TI0 OYEPETHOCTH YAOBJIETBOPEHU I TPEOOBAHUI KPEAUTOPOB

— BHEOYEPEIHBIX ¥ OUYepeIHbIX KpeauTopoB. [IpoBoasaTcsa kiac-

cu(UKALMU KPEAUTOPOB TAKKe MO IPYTMM OCHOBAHHUSIM 104,

TpeGoBaHust KpeAUTOPOB MO 00S3aTeIbCTBAM, HE SIBIISIO-
HIUMCSl JIGHE)KHBIMH, IO JIEHCTBYIOLIEMY 3aKOHO/ATEIbCTBY O
OaHKPOTCTBE HEe MOTYT OBITh 3asIBJIEHHl B KOHKYpC. Takue Tpe-
OOBaHMSI MOTYT OBITh TIPEABSBIICHBI B CYl U PACCMATPUBAIOTCS
CYIIOM B MOPSIJIKE, IPEAYCMOTPEHHOM MPOLIECCYAIbHBIM 3aKOHO-
JaTeJIbCTBOM, T. €. BHe KOHKYypca (I1. 5 ¢T. 4 3akoHa 0 GaHKpPOT-
crBe). Takoe 3akoHOJATENIbHOE pellleHHue MoaBepraeTcs 06oc-
HOBAaHHOU KPUTHUKE, TIOCKOJIBKY CO3/Ia€T YIpo3y MHTEpecaM Kak
HEJICHE)KHBIX KPETUTOPOB, TAK U KPEJUTOPOB, YUACTBYIOIINUX B
KOHKYPCHOM MPOU3BOJICTBE.

JleficTBUTENbHO, ecu TpeOOBaHUE HEIEHEKHOTO KpeauTo-
pa, HarpuMep, TpeOoBaHKe O Tiepeiaue Bellly, MPUHAJIeKAIIeH
JOJDKHUKY, OyIeT YIOBJIeTBOPEHO BO BHEKOHKYPCHOM IIPOIIEC-
Ce U UCIIOJIHEHO, TO 3TO MOKET MOBJIeYb YMEHbIIEHUE KOHKYPC-
HOM Macchl 1, CJIeI0BaTeNIbHO, yIIIEMJIEHUE UHTEPECOB KOHKYPC-



HBIX KPEIMTOPOB, TaK Kak OyleT yIOBJIETBOPEHO BHE OUYEpE/Iu.
Ecnu xe HemeHexxHOoe TpeOoBaHUE He OyJeT yIOBJIETBOPEHO B
CHJTy TOTO, YTO OTKPHITO IPOU3BOJICTBO MO JieJly O OAaHKPOTCTBE
JaHHOTO JIOJDKHUKA M MCHIOJNHUTENIbHOE MPOU3BOJICTBO TOJIIe-
JKUT MTPUOCTAHOBJICHUIO, TO HEJICHEKHBIN KPEIUTOP PUCKYET BO-
o0me ocratbest O€3 yIOBIETBOPEHUS, TIOCKOJIbKY MCTpedyemast
Belllb Oy/IeT BKJIIOUEHA B KOHKYPCHYIO MacCy, peain30BaHa, a Jie-
HEKHBIE CPENICTBA, BHIPYUYECHHbIE 32 Hee, HallpaBJICHbI Ha YJIOBJIe-
TBOpEHHEe TPeOOBaHUI KOHKYPCHBIX KPEIUTOPOB.

Crenyer moniepkarh MpeAIokKeHUsI TeX aBTOPOB, KOTOpbHIE
CUMTAIOT HEOOXOJMMBIM MPU3HATH 32 HEJICHE)KHBIMHU KPEIUTO-
pamMU MpaBO Ha y4acTue B KOHKYPCHOM Mpoliecce. 3aKOHOM O
OaHKPOTCTBE HENEHEXKHOMY KPETUTOpY HOJIKHA OBITh MPENO-
CTaBJieHa BO3MOXHOCTb B ClIy4yae BO3OYXIEHHsI ITPOU3BOICTBA
10 JIeJTy 0 OaHKPOTCTBE B OTHOIIEHUH JIOJDKHUKA BBIPA3UTh HeJle-
HEeXkHOe TpeOOBaHME K JOJKHUKY B JIEHEXKHOW (hopMme MmyTem

npeoOpa3oBaHusI €ro B TpeOOBAHUE O BO3MEICHUH YOBITKOB 1

MpUHATUA y4aCTUA B ICJIC O 6&HKPOTCTB€105.

2. Cpeau KpeauTopoB 0COOO BBIICISIOTCS TaK Ha3bIBacMble
KOHKYPCHBIE KPEJUTOPHI 1 YIIOJTHOMOUYEHHBIE OpraHsl (CT. 2 3a-
KOHa 0 OaHKPOTCTBE).

KoHKypcHbIE KpeAuTOpbl — 3TO KPEIUTOPBl MO JEHEKHBIM
00s13aTeNIbCTBAM, 32 UCKJIIOYEHHUEM YIOJTHOMOUYEHHBIX OPraHoB,
rpak/iaH, nepei KOTOPbIMHU JI0JKHUK HECET OTBETCTBEHHOCTD 32
NpUYMHEHNE Bpe/la XKU3HU WM 310POBbIO, UMEET 00513aTeIbCTBA
IO BBIIIJIATE BO3HAIPAXJIEHHS aBTOpaM Pe3YJIbTaTOB MHTEJUIEK-



TyaJIbHOM ASITEJIbHOCTH (IPUBUJIETMPOBAHHbIE KPEJUTOPBI, TPE-
OOBaHMS KOTOPHIX TOMAJIEKAT YIOBJIETBOPEHHIO B TMEPBYIO OYe-
pelb), a TakKe yupeauTesield (YIaCTHUKOB) JAOJKHUKA 1O 00sI-
3aTeIbCTBAM, BBITEKAIOIIMM M3 TAKOrO y4yacTus (OHU HE HMMe-

I0T TIpaBa MPEIbABIATh KaKre-TM00 TpeOOBaHUS K JIOKHUKY B

Imponecce ero 6aHKpOTCTB3106).

[TpaBoBOE MOI0KEHNE KOHKYPCHBIX KPEIUTOPOB U UHBIX Kpe-
JUTOPOB Pa3aMyaercs no popme yyacTus B IIPOLECCe MO JIeNy O
OaHKPOTCTBE U B MPOIIeAypax, MPUMEHSEMBIX B JIesie 0 OaHKPOT-
crBe. HaumeHOBaHUE «KOHKYPCHBIE KPEAUTOPbI» HOCUT YCIIOB-
HBI XapakTep, MOCKOJBKY TpeOOBaHMS KPEIUTOPOB TMEPBON U
BTOPOI OYepeIr TaKKe YJOBJIETBOPSAIOTCS U3 KOHKYPCHOM Mac-
cbl. CrienuaibHOE yKa3aHHe 3aKOHA Ha KOHKYPCHBIX KPEAUTOPOB
00YCJIOBJIEHO HX MpOlieccyalbHON (PYHKIIMEN Mpu BO30YKAEHUN

Jena o 0aHKPOTCTBE U NIPOBEJICHUU TPOLIEYP, TPUMEHSIEMBIX B

JCJIC O 6aHKpOTCTB6107.

B 1ropuanyeckoil utepatype oOparaeTcss BHUMaHUe Ha TO,
410 3aKOH O OaHKPOTCTBE HEOOOCHOBAHHO CYXKAeT IOHSATHE

«KOHKYPCHbIE erILI/ITOpr»lOS. [lo cymecTBy, KOHKYpCHBIMU
KPEAUTOPaMU AOJIKHBI IPU3HABATHCS BCE KPEAUTOPHI, KOTOPBIE
yUYacTBYIOT B KOHKYpCE, T. €. 3asBJISIIOT CBOM TpeOOBaHMS ISt
ydyacTusi B IPOM3BOJICTBE IO JIeNTy O OAaHKPOTCTBE TOJKHUKA, a
HEKOHKYPCHBIMU — T€, KOTOpbIe HEe YYacTBYIOT B OOILIEM pa3jiene
AKTUBOB JIOJKHUKA, I10JTy4asi yIOBJIETBOPEHUE UHBIM ITyTEM, BHE
HayaJl OYePEIHOCTH U COPAa3MEPHOCTU. TaKol MOIXOH XapaKTe-



PEH ISl 3aKOHO/IATeJIbCTBA 3apYOekKHBIX CTPaH, a TaKkKe Iope-

o 1
BOJIIOMMOHHOTI'O POCCUUCKOI'O 3aKOHOAATC/IbCTBA 09.

3. YosHOMOYEeHHbIE OpraHbl — 3TO heepabHbII OpraH UcC-
HIOJIHUTEJIBHOM BJIACTH, YIIOJTHOMOYEHHbIN [TpaBurenscrBom PP
Ha TIPeJICTaBJIeHUE B Jiesie 0 OAHKPOTCTBE U B MPOIIEAypax, Mpu-
MeHsIEMBIX B Jiefie 0 OaHKPOTCTBE, TpeOOoBaHUI 00 yriate 00s-
3aTeNIbHBIX TUIaTexke u TpedoBanuid Poccuiickoit denepanu
IO JICHE)KHBIM 00513aTeJIbCTBAM, a TaKKe OpraHbl UCTIOJTHUTE b~
HOM By1acTH cyObekTOB P®, opransl MECTHOro caMoyTpaBJieHus,
YIOJTHOMOYEHHbIE MPE/ICTABIATD B Jiejie 0 OAHKPOTCTBE U B IIPO-
1elypax, IpuMeHsieMbIX B Jiesie 0 OaHKPOTCTBE, TpeOOBaHUH 1O
JIEHEXXHBIM 00513aTeJIbCTBAM COOTBETCTBEHHO CyObheKTOB PD n
MYHUIMIATBHBIX 00pa30BaHUM.

VYOTHOMOYEHHBIM OpraHoM Mo TpeboBaHusAM Poccuiickoii
deneparyu sBiseTcs PepepanbHas Haorosas ciyx6a Poccun

(®PHC Poceun) 10, Teppuropuansasie opransl PHC Poccrn 06-
paIlAloTCsA B CY/bI € 3asBJIEHUAMMU O IPU3HAHMY JIOJKHUKA OaHK-

porom ot umenn PHC Poccun!'!!. Komnerenius OpraHoB rocy-
JapCTBEHHOH BiacTH cyObeKkToB PP, opraHoB MecTHOro camo-
yIpaBJIeHUs1 OIPeNIeIsieTCsl 3aKOHAMU M UHBIMA HOPMATUBHBIMU
akTam# cyobekToB P® M OpraHoB MECTHOTrO caMoyIpaBJeHHs,
INPUHATHIMU B IIPEIEIaX UX KOMIIETCHIINN.

[lo MHEHMIO psiia aBTOPOB, B TAKOM IOAXO/IE U3HAYAJIBHO 3a-
JIO’)keH KOH(IMKT uHTepecoB: ¢ ogHou cropoHsl, PHC Poccuu
3aMHTepecoBaHa B cOOpe HAJIOroOB, a C JIPYroil — JOJDKHA, Ha-



IpUMep, TOI0COBATh 3a BBEJEHUE OTCPOUKU B MCIOJHEHUH Ha-
JIOTOBOW 00S3aHHOCTH (HalpuMep, 32 BBEICHUE MOPATOPHUsI IPU
BHEIIHEM yrpasiieHun). PyHKIMIO rocynapcTBa Kak KpeauTo-
pa B mpolenypax, NpUMeHseMbIX B Jejle 0 OaHKpPOTCTBE, HU-
KaK HeJb3s1 OTHECTU K KOHTPOJIBHO-HAJ30PHBIM, 3aKPEIIEHHBIM
3a PHC Poccuun. Ckopee, 3T0 OKa3aHue IMyOJMYHBIX YCITYT WM
yIIpaBJIeHUe TOCYJapCTBEHHBIM UMYILECTBOM, €C/IU PaccMaTpH-

BaTb 3a10JIZKCHHOCTD IIEPE TOCYAAPCTBOM KaK UMYIIECTBO, IMOA-

Jie)Kalee BO3Bpary B Ka3Hy1 12.

3aKOHOM 0 OAHKPOTCTBE B IPHUHIIUTIE YPABHEHO MPABOBOE IMO-
JIO)KEHUE YIOJIHOMOUYEHHBIX OPraHOB M KOHKYPCHBIX KPEUTOPOB
B JieJie 0 OAHKPOTCTBE: OHU MMEIOT PaBHBIE MTPaBa HA yJacTHe B
COOpaHUU KPETUTOPOB, UX TPeOOBAHUS YIAOBJIETBOPSIIOTCS B Of1-
HOW ovepenu U T. M. OHAKO TOJTHOTO YPaBHUBAHMS MPABOBBIX
BO3MOXHOCTEW YKa3aHHBIX KPEIUTOPOB, OObETUHEHUS UX B OfI-
HY IPYIIY MOKA He MMPOU30IILIO — OCTAIOTCS PA3IMUM s UX TIPABO-
BOTO MOJIO)KEHUS], B YaCTHOCTH, B MPOLIEype MUPOBOIO COIJIa-
mieHus1. Tak, eciv B OTHOIIEHUH TPeOOBAaHHMI KOHKYPCHBIX Kpe-
JUTOPOB JIEWCTBYET I'PakJaHCKO-TIPABOBOU PEKUM (JOIyCKaeT-
Cs1 pacCcpovKa, OTCPOYKA, CKUJIKA C JIONTOB U T. I1.), TO B OTHOIIIE-
HUM TpeOOBaHMI YIOJIHOMOYEHHBIX OPraHOB — ITyOJIMYHO-TIPA-
BOBOU pekuM (TOJJIeKaT MPUMEHEHUI0 TpeOOBaHUsI 3aKOHO/IA-
TeJIbCTBA O Hajlorax u coopax — 1. 1 c1. 156 3akoHa 0 GaHKpPOT-
CTBE).

Takoii MOAXO OKa3bIBACT HETATUBHOE BIIMSIHUE HA MPAKTU-
Ky PUMEHEHsI BOCCTAHOBUTEJIBHBIX MPOIIEAY P, HU3Kas 3dex-



TUBHOCTb KOTOPBIX CBSI3aHa C HEOIPaB/JIaHHBIM MPUMEHEHUEM
Pa3HbIX MPABOBbIX PEKUMOB (T10 CYIIECTBY, Pa3HbIX CTAHJAPTOB)
M0 YPeryJupoBaHMIO 33JJOJKEHHOCTHU Tepe/l YaCTHBIMU Kpeau-
TOpPaMU ¥ TOCYJapCTBOM.

Omm604HOE MOHUMaHKE YIIOTHOMOYEHHBIX OPTaHOB B JIENIE O
OaHKPOTCTBE B KAYECTBE CYOBEKTOB ITyOIMIHOTO MpaBa Ha MpaK-
TUKE MPUBOIUT K TOMY, UTO K YACTHOIIPABOBHIM IO I0pUIUYE-
CKOH TMpUpOie OTHOIIEHUsIM OAHKPOTCTBA MPUMEHSIIOTCS HOP-
MBI TyOJIMYHOTO (HAJIOTOBOTO) TipaBa. Mex 1y Tem, Kak ObLIO IM0-
Ka3aHO BBIIIE, KOHKYPCHBIE MTPABOOTHOIIEHUSI — ITO T'PaKJaH-
CKO-TIPaBOBbIE OTHOIIICHUsI, 00s3aTE/ILCTBA C AKTUBHON MHOKe-
CTBEHHOCTBI0 Jinll. K TakMM OTHOLIEHUSM, akKe €CIM OHU BO3-
HUKJIM W3 HapyIIeHUs 0OSA3aHHOCTH TIO yIIaTe 00si3aTebHbIX
TiaTexei (aJIMUHUCTPATUBHOUN OOSI3aHHOCTH ), JIOJDKHBI TIPUME-
HATHCS CTIEIMaIbHbIe HOPMBI I'PaXkJIAaHCKOTO ITPaBa, CoAepKallu-
ecs B 'K PO (cr. 25, 65) 1 3akoHe 0 6aHKPOTCTRBE.

B 1. 8 cr. 231 3akona 0 6aHKPOTCTBE MPEIYCMOTPEHO, UTO 10
BHECEHUSI COOTBETCTBYIOIIUX U3MEHEHUN B 3aKOHOIATEIbCTBO O
HaJiorax u coopax u (ujv) OI0PKETHOE 3aKOHOATENILCTBO ITPABH-
JIO TIPOTIOPIIMOHATIBHOTO YJOBJIETBOPEHUsI TPeOOBAHUM, MTpedy-
CMOTpeHHBIX 1. 4 cT. 84 3akoHa 0 OaHKPOTCTBE, pacrpocTpa-
HSIETCS TOJIbKO HAa TPeOOBaHMSI KOHKYPCHBIX KPEIUTOPOB U TPe-
OOBaHMS YIIOJTHOMOYEHHBIX OPraHOB IO JICHEKHBIM 00s13aTe b~
crBaM. Buaumo, nopa BHECTH M3MEHEeHHUsl B HAJIOroBoe U O1oj1-
JKETHOE 3aKOHOMATENILCTBO, MPeAyCMaTPHUBAIOIIUE, YTO 00s3aH-
HOCTb 10 YIUIaTe HAJIOTOB U COOPOB B CiTydae OaHKPOTCTBA HAJIO-



TrOIJIaTeNbITNKA UCHIONHSETCS 10 MpaBujiaM 3aKoHa O OaHKPOT-
CTBE.

TeopeTnyeckn HET HUKAKUX NPENATCTBUM U1 NMPU3HAHUS
YIOJIHOMOUYEHHBIX OPraHOB B Kaue€CTBE KOHKYPCHBIX KPEIUTO-
POB. YTOIHOMOYEHHBIE OpraHbl MPU3HAIOTCSI B KAYeCTBE CyOb-
€KTOB I'PaKIaHCKOTO MpaBa He B CIUTY TOTO, YTO MX TPeOOBaHUS
BBITEKAIOT U3 I'PaXJIaHCKO-IIPABOBBIX OTHOLIEHUN, a B CUILY TO-
IO, YTO OHM SIBJISIIOTCS] CyObEKTAMU KOHKYPCHBIX (TPaXJaHCKHUX )
npaBooTHoleHuit. CreayeT Npu3HaTh, YTO U TOCYAapCTBO, HE3a-
BHCHMO OT TPABOBO¥ MPHUPO/IBI €r0 TPeOOBaHMI K JOKHUKY, B
JIMLIE YIIOJTHOMOYEHHBIX OPraHOB BBICTYIAET B KOHKYPCHBIX ITPa-
BOOTHOIIIEHUSIX B KaYecTBe CyObEeKTa IpaxkaaHcKoro npasa. ['o-
CYIapCTBO, kellasi MOJTy4UTh YIOBJIETBOPEHUE CBOMX TpeOoBa-
HUU B YCJIOBUAX CTEYEHHS KPEOUTOPOB, BBIHYXKJEHO y4acTBO-
BaTh B KOHKypce. Mcnonb3ysl yKa3aHHbIl coco0 OCyIecTBie-

HUA ITpaBa Tpe60BaHI/IH, rocyqapCrtBo JOJKHO CTAaThb HA PaBHBIC

INO3NIKMHU C YaCTHBIMU .J'II/IHEIMI/I1 13.

Takum 00pa3oMm, nojaraeM, MpaBUIbHO ObUIO Obl PACHIUPUTH
Collep)KaHue TIOHATHS KOHKYPCHBIX KPEIMTOPOB 3a CUET BKJIIO-
YEeHUs1 B €ro COCTaB YIOJIHOMOYEHHBIX OPraHOB M, KaK CJeA-
CTBHE, YpaBHEHHS MPABOBBIX CTATYCOB yKa3aHHBIX CyOBEKTOB
KOHKYPCHBIX MpaBOOTHOIIEHUI. Takol Moaxoa COOTBETCTBYET
NPAaBOBOW MPHUPOJIe KOHKYPCHBIX OTHOLIEHUH, TPAJULIUOHHOMY
NOHMMAHUIO KOHKYPCHBIX KPEJUTOPOB M OyAET COCOOCTBOBATH
JaJibHENIIIEMY pa3BUTHIO MPUHLMIIA PABEHCTBA KPEJUTOPOB B
aene o OaHKpOTCTBE.



4. OcoOeHHOCTh yuyacTusi KPEeAUTOPOB B Jielie O OaHKPOT-
CTBE 3aKJIIDYAETCS B TOM, UTO MHTEPECHI BCEX KPEAUTOPOB IpeI-
CTaBJIsIET coOparue (Komumem) kpeoumopog. T1opsiiok co3biBa U
MIpOBe/IeHUs COOpaHUsl KPeAUTOPOB, (DOPMHUPOBAHKS KOMHUTETA
KPEIUTOPOB, UX KOMIIETEHIIUSA onpeesieHsl cT. 12—18 3akoHa o
OGaHKpOTCTBE. B yKa3aHHBIX CTAaThsIX COMEpPKATCS OOIIUE PaBH-
J1a 00 OpraHu3aIviy 1 MPOBE/ICHUH COOPaHKS KPEAUTOPOB, MPH-
MeHsIEMbIE KO BCEM MPOIieypaMm, ASUCTBYIOIINM B Jejie O OaHK-
POTCTBE, €CJIM MHOE HE MPEeTyCMOTPEHO CHeIMATbHBIMU IPaBU-
JIaMU O TIOPSIIKE MPOBEICHUST COOpaHUs KPETUTOPOB MPUMEHU-
TEJILHO K OT/IEJIbHBIM ITPOLIEAYPAM.

[To moBony OpUAMYECKOW MPUPOAbI COOpaHMS (KOMHUTETA)
KPEAUTOPOB CYLIECTBYIOT Pa3/IMYHbIE TOUKH 3peHust. B cooTBet-
CTBUU C OJTHOW U3 HUX COOpaHUE KPEAUTOPOB U KOMUTET KPEeIv-
TOPOB — 3TO CYOBEKTHl KOHKYPCHOTO TpaBa, OpraHbl, HaJIC/ICH-
HbI€ OMpeeSIEHHOW KOMITETEHIIMeN B CHJIy KOHKYPCHOTO 3aKO-

114
HOZIATEJIbCTBA Y BBIPAKAIOIIME UHTEPECH KpeaUuTopoB . bonee
00OCHOBaHHO MpeJICTABISIeTCS Apyrasi TOUKa 3peHusl, COTJIACHO

KOTOpOW cOOpaHue KPeTUTOPOB U KOMHUTET KPETUTOPOB HE 5IB-

11
JSI0TCS CyObEKTaMU KOHKYPCHOTO TIpaBa 3,

Kak yxe oTMedanoch, CyObeKThl KOHKYPCHOTO TIpaBa — 3TO
CYOBEKThI KOHKYPCHBIX MPABOOTHOIIEHHI (0053aTeIbCTB C aK-
THUBHOM MHOKECTBEHHOCTBIO JIMII): HEIJIATEKECTIOCOOHBIN JOIK-
HUK U ero KpeauTophl. VMI3HavasabHO, JO BO3OYXKAEHUS Jea O
OaHKPOTCTBE, KX/IbI U3 KPEJUTOPOB OB CBSI3aH C JOKHUKOM
OIpeJIeNIeHHBIM TpaBoOTHOIIeHHeM. [lociie Bo30y)aeHus nena



0 OaHKPOTCTBE BCEX KPEIUTOPOB OObEAMHSACT OO HHTEPEC —
HanboJIee OJTHOE YOBJIETBOPEHUE X TPEOOBAHUH K JOIKHHKY.
CoOpanue (KOMUTET) KPEIMTOPOB — 3TO BOJIEOOPA3yIOIIUi Op-
rad KpegutopoB. OTHOIIEHUSI MEXAY KPeIUTOpamMH, Kak Obl UX
HU KBaIM(UUIUpPOBaTh ((PAKTUUECKHE WU MIPABOBbIE), CKJIA/IbI-
BAIOIIIMECS B XO7IE IESITETbHOCTH COOpaHust (KOMUTETA) KPEAUTO-
poB, e ¢opmupyercsi 001Iast BOJsl KPEAUTOPOB, HE SIBJISIOTCS
KOHKYPCHbIMU OTHoIIeHusiMU. ClieioBaTesibHO, COOpaHue Kpe-
JIUTOPOB U KOMUTET KPEAUTOPOB — ITO HE CYOBEKThl KOHKYPC-
Horo npaBa. CoOpaHre KpeAMTOpPOB M KOMHUTET KPEAUTOPOB JIO-
ru4Hee ObUIO OBl ONPENeTUTh KaK OpraHbl KOHKYPCHOTO YIIpaB-
JICHUS.

YuacTtHrKamMu cOOpaHust KPEIUTOPOB C TPABOM ToJIoca sIBJIsI-
I0TCS1 KOHKYPCHbIE KPEAUTOPBI M YIIOJIHOMOUYEHHBIE OPTaHbl, Tpe-
OOBaHMs KOTOPBIX BKJIIOUEHBI B PEECTp TPeOOBAHUIA KPEAUTOPOB
Ha JIaTy TIpoBeJieHrs coOpaHusi KpeauTopoB. B ciyyasx, koraa
B JieJie 0 OAaHKPOTCTBE YYaCTBYET €MHCTBEHHBIN KOHKYPCHBIN
KPEeIUTOP WM YIIOJIHOMOYEHHBIN OpraH, pellieHsl, OTHECEHHbIE
K KOMIIETEHLIMU cOOpaHusl KPEeAUTOPOB, MPUHUMAET TaKOH Kpe-
JUTOP WJIM YTIIOJIHOMOYEHHBIN OpraH.

B cobpannu KpemuTopoB BIpaBe ydacTBOBaTh (Oe3 Iipa-
Ba TOJIOCA) TMPEACTABUTENb PAOOTHUKOB JIOJKHUKA, MPEACTa-
BUTEJb yupeauTeseil (yYaCTHUKOB) AOJIKHUKA, TIPECTaBUTENb
COOCTBEHHHMKA UMYIIECTBA JOJKHUKA — YHUTAPHOTO MPEAINpH-
stust, npeactaButeb CPO, 4ieHOM KOTOpou sIBJIsieTcsl apouT-
PaXHBIH yIIPABJISIONINI, YTBEP:KICHHBIH B Aeje 0 OaHKPOTCTBE,



MIPENCTABUTENL OpraHa Mo KOHTpoo (Haazopy). OnHako yka-
3aHHbIE JIUIIA BIIPABE BBICTYMATH MO BOIPOCAM MOBECTKU cOOpa-
HUS KPEeAUTOPOB.

B cyoebnoii npaxmuke cneyuanrbHo omme4anoce, Umo aKyu-
OHEPbL OP2AHUAUUU-OONHCHUKA He 00Na0aiom npasom Ha yua-
cmue 6 coopanuu kpeoumopos. Coznacho 3akony o 6anKpom-
cmee YuacmHUKU COOPanUsi KpeOumaopos ¢ nPpasom 2010¢a — 3mo
KOHKYPCHble Kpeoumopbul. AKUUOHEPbL UCKAIOUEHbL U3 COCMABA

KOHKYPCHblLX erdumopoe OONICHUKA U He SIBASIIONICS Jauuamu,

yuacmeyrouiumu 6 oene 0 6aHKp0mcmee ! 16.

Kpenutopsl, ubn TpeOGOBaHUs TMOMJIEXAT YIAOBJIETBOPEHUIO
BHE OYEPEH, B IEPBYIO OYEPEb U BO BTOPYIO ouepesp (cT. 134—
136 TK P®), He SABISOTCA yYaCTHUKAMHU COOpaHUS KPEIUTO-
POB, TaK KaK He OTHOCSTCS K YKMCITY KOHKYPCHBIX KPEIUTOPOB.
He sBisiercs yyacTHUKOM COOpaHUSI KPEJUTOPOB M apOUTpaK-
HbII ynpapistomyi. Ha Hero Bo3noxkeHsl 00s13aHHOCTH O Opra-
HU3AIIUK Y TIPOBEJICHUI0 COOPAHUS KPEAUTOPOB.

CoOpaHue KpeAuTOpOB MPUHUMAET pelleHus] 10 BOIpocaM,
OTHECEHHbIM 3aKOHOM O OaHKPOTCTBE K €ro KoMreTeHIuu. Bo-
NIPOCHI, OTHECEHHbIE K MCKIIOYMTEIBHOW KOMIIETEHIINM COoOpa-
HUS KPEAUTOPOB, OIPEENeHH B 1. 2 cT. 12 3akoHa 0 0aHKpOT-
crBe. VX mepeueHb SIBJISIETCS UCUEPITBIBAIOIIMM. DTH BOIPOCHI
HE MOTYT OBITh MEpe/IaHbl Ha pa3pellieHre UHBIM JIUIaM U Opra-
HaM.

Yucio ronocoB, KOTOPSIMH 00/Ia/1a€T KK ABINA 13 KOHKY PCHBIX
KPEIMTOPOB U YMOJTHOMOUYEHHBIX OPraHOB, OMpPEAENsieTcs: Mpo-



MOPIIMOHAILHO pa3Mepy UxX TpeOOBaHMM K 0011iel cymMMe Tpedo-
BAHUH MO JIEHEKHBIM 00SI3aTENIbCTBAM M 00SI3aTE/IbHBIM TLIATe-
’KaM, BKJIIOUYEHHBIM B peecTp TpeOOBaHUil KPeJUTOPOB Ha JIaTy
NpoBe/IeHNs] COOpPaHUsl KPEIUTOPOB.

[Monnexarnye MpPUMEHEHUI0 3a HapylleHHe O00s3aTesIbCTBA
HEYCTOMKM (1Tpadbl, MEHN), MIPOLEHTHl 32 MPOCPOUYKY IUIATe-
’a, yOBITKY B BU/IE YIYILICHHO!N BHITO/IbI, 4 TAK)KE MHBIE UMYIIIe-
CTBEHHbIE U (DUHAHCOBBIE CAHKIIMM, B TOM YKCJIE 32 HEUCTIOHE-
HUe 0OSI3aHHOCTH TIO yIulate 00s13aTeIbHBIX TUIATeXel, IS 1ie-
JIefi OTIpeIeNIeHNs] YMCIIa TOIOCOB HAa COOPAaHUU KPEOUTOPOB HE
YUHUTBIBAIOTCSI.

3aKOHOM 0 OAHKPOTCTBE YCTAHOBJIEHBI PaBUJIa ONPE/IIEHH S
KBOpyMa cobpanus KpenutopoB. CoOpaHue KpeaJuTOpOB MpaBo-
MOYHO, €CJI Ha HEM IPUCYTCTBOBAIM KOHKYPCHBIE KPEAUTOPHI 1
YIOJTHOMOYEHHbIE OpraHbl, BKJIIOUEHHBIE B peecTp TpeOOBaHUM
KpeauToOpoB 1 obnaaaoniye 0ojee 4eM MOJIOBUHOW TOJIOCOB OT
OOIIIero Ymciia roJ0COB KOHKYPCHBIX KPEAUTOPOB U YIOJIHOMO-
YEeHHBIX OPTaHOB, BKJIIOYEHHBIX B PEECTp TPeOOBAHUN KPEAUTO-
POB.

[To oOmiemMy mpaBuily pelieHusi Ha COOpaHUM KPEeAUTOPOB
MPUHUMAIOTCS] TIPOCTHIM OOJIBIIIMHCTBOM TOJIOCOB OT YHCIA TO-
JIOCOB KOHKYPCHBIX KPEIMTOPOB M YIOJHOMOUYEHHBIX OPraHOB,
NPUCYTCTBYIOIIMX HA cOOpaHUU KpeauTopoB (cT. 15 3akoHa o
OaHKPOTCTBE).

HckmoueHnst U3 3TOro MpaBujia MPeAyCMOTPEHBl Ha CIydai
NPUHATUS HanOoJiee BaXXHBIX pelIeHui, Harpumep, 00 n3bpa-



HUM KOMUTETA KPEAUTOPOB, O BBEACHUU NPoLieayp (PMHAHCOBO-
IO O3/I0POBJIEHUS], BHEILIHETO YIPABJIECHHUsI, O IPU3HAHUN JJOJIK-
HMKa OAaHKPOTOM M 00 OTKPHITUM KOHKYPCHOTO MPOM3BOJCTBA,
0 BbhiOOpe apOuTpaxHoro yrpasJsiomero ua CPO apoutpax-
HBIX YIPABJISIONINX, 00 OTCTPAaHEHUH apOUTPAKHOTO YITPABIISIO-
1IET0, O 3aKJIIDYEHUHA MUPOBOTO coramieHus (1. 2 ct. 15 3akoHa
o OankpotctBe). [lo ykazaHHbIM Bompocam perieHus: Ha coopa-
HUM KPEAUTOPOB MPUHUMAIOTCS OOJIBITMHCTBOM TOJIOCOB OT 00-
IIErO YMCJIa FOJIOCOB KOHKYPCHBIX KPEAUTOPOB U YIIOJTHOMOYEH-
HBIX OPraHoB, TPEOOBaHMSI KOTOPBIX BKJIIOUEHHI B peecTp Tpedo-
BaHUU KPEIUTOPOB.

3akoH 0 GaHKPOTCTBE MpeycMaTpUBaeT psijl APYTUX MpPaBul,
KacaloIuXxcs MOpPsi/IKa CO3bIBA U MIPOBENICHUsI COOPaHUs Kpey-
TOPOB M YCTAHABJIMBAIOLIMX JONOJHUTEIbHbIE FTAPAHTUH TIPaB U
3aKOHHBIX MTHTEPECOB JIUII, yYaCTBYIOIIUX B Jiejie 0 OaHKPOTCTBE,
JPYrUX YYaCTHUKOB Mpoliecca Mo Jey 0 OaHKPOTCTBE, a TakkKe
TPETHhUX JIUII, €CNIU pellleHre COOpaHusl KPEJAUTOPOB HapyIlaeT
WX TpaBa M 3aKOHHBIE UHTEpeCH. Tak, ecim coOpaHue KpeauTo-
POB HE MPOBEICHO ApOUTPAKHBIM YITPABJISIIOIINAM B CPOKH, yCTa-
HOBJIeHHbIE 1. 3 cT. 14 3akoHa 0 GAaHKPOTCTBE, COOpaHUe Kpe-
JUTOPOB MOKET ObITh MPOBEIEHO JIUIIOM WJIH JIUIIAMU, TpeOyIio-
MU €T0O CO3bIBA.

Pemenne coOpaHusi KPeAUTOPOB MOXET OBITh IMPHU3HAHO
HEJICUCTBUTEbHBIM CYJIOM, PAaCCMaTPUBAIOIIMM JelI0 O OaHK-
pOTCTBE, MO 3asBJICHUI0 3aWHTEPECOBAHHBIX Jull. B cuiy
. 4 c1. 15 3akoHa 0 GaHKPOTCTBE 3asiBJIEHUE O IPU3HAHUU Pe-



IIeHUs] COOpaHUs KPEeJUTOPOB HEJIEHCTBUTEILHBIM MOXET ObITh
TIO/IaHO JIUTIOM, YBEJIOMJICHHBIM HaJIeKaIuM 00pa3oM O Mpo-
BeJICHUU COOpaHMs KPEIUTOPOB, MPUHSIBIIIETO TAKOE pelleHHe,
B TedyeHue 20 qHeu co THS MPUHSTUS TaKOrO pellleHus. 3asiBiie-
HHUE O TIPU3HAHUU PEIeHHUsI COOpaHHUS KPEeIUTOPOB HEIeHCTBH-
TEJIbHBIM MOXKET OBITh TIOJJAHO JIMIIOM, He YBEJIOMJICHHBIM HaJI-
JiexanM 00pa3oM O TTPOBEJICHUN COOpaHUsI KPEeAUTOPOB, MPH-
HSBILIETO TaKoe pellieHue, B TeueHre 20 THeu co JHs, Korja Ta-
KO€ JIMIO Y3HAJIO WM JIOJKHO OBUIO Y3HATh O PEIICHUSIX, MMPH-
HATBHIX JJAHHBIM COOpPaHUEM KPEIUTOPOB, HO HE MO3IHEe UeM B
TeyeHre 6 MeCsIIIeB C aThl IPUHSITUSI PEIIeHUsI COOpaHUeM Kpe-
JUTOPOB. YKa3zaHHbIN 20-AHEBHBIN CPOK Ha OOKaTIOBaHKE pellie-
HUsI COOpaHMS KPEJAUTOPOB SIBJISIETCS COKPAIIEHHBIM CPOKOM HC-
KOBOW JABHOCTH, B OTHOIIIEHUU KOTOPOTO MPUMEHSIIOTCS TTPABU-

narn 12 TK Po'!.

3aKOHOM 0 OAaHKPOTCTBE YCTAHOBJICHBI TPABMIIA COCTABIICHUS
¥ TIepe/iauul B CyJl POTOKOJIA COOpPaHMs KPEAUTOPOB, XpaHEHU ST
JOKYMEHTOB, MpUJIaraeéMbX K IPOTOKOTY COOpaHUsI KPEaHTO-
POB, ¥ TAPAaHTUH JOCTYTA K HAM JIUII, YYaCTBYIOIIUX B Mpoliecce
1o Jieny o 6aHkpotcTBe (cT. 12 3akoHa 0 OAaHKPOTCTBE).

5. Kak yxe oTMedasnoch, K KOMIIETEHITNHA COOPaHUS KPETUTO-
POB OTHOCHUTCS Takke (POPMUPOBAHUE KOMUMEMA KPeOUmopos .
MIPUHATHE pelleHus 00 M30paHUM YICHOB KOMHUTETa KPEeauTO-
POB, OonpereseHre KOJMUECTBEHHOIO COCTaBa KOMUTETa Kpe/iu-
TOPOB ¥ TMPUHSTUE PEIIEHUs O JOCPOYHOM IMPEKpaIeHUH TOJI-
HOMOUHMI KOMHUTETa KpeauTopoB (cT. 17—18 3akoHa 0 6GaHKpPOT-



CTBE).

Komuret kpeanTopoB nzdrpaeTcst u3 uncia (PU3MIecKuX JIUII
1O NPEAJIOKEHUI0 KOHKYPCHBIX KPEAUTOPOB M YIOJIHOMOYEH-
HBIX OPTraHOB Ha MEPHUOJ ITPOBeJeH! S HaOMoIeH s, (PMHAHCOBO-
IO O3/I0POBJIEHUS1, BHEIIIHETO YIPABJIEHUS] U KOHKYPCHOTO MPO-
n3BozicTBa. COCTaB KOMHTETA KPEAUTOPOB OIpEAIeisieTcst coopa-
HUEM KpPEeIUTOPOB B KosmyecTse oT 3 10 11 yenosek.

Komurer kpeauropoB n3zbupaercs B 00sA3aTeIbHOM MOPSII-
Ke, eCJIM B Jiefie 0 OaHKpOTCTBe ydacTtByeT S0 u 6osiee KOHKYpC-
HBIX KPEIMTOPOB M YNOJIHOMOYEHHBIX OpraHoB. Ecim konnye-
CTBO KOHKYPCHBIX KPEIMTOPOB U YIIOJTHOMOYEHHbIX OPTaHOB Me-
Hee 50, KOMUTET KpEIUTOPOB MOXKET HE CO3/1aBaThCs, (DyHKLIMU
KOMUTETa KpeJUTOPOB BO3JIAraloTcsi Ha COOpaHue KpeauTopOB.

BriOopbl KOMHTETa KPEAUTOPOB OCYLIECTBIISIOTCS KyMYyJIs-
TUBHBIM T'OJIOCOBAHUEM, T. €. KaXAbli U3 KOHKYPCHBIX KpeIau-
TOPOB M YIOJIHOMOUYEHHBIX OPraHOB I'OJIOCYET IO CIIUCKY BCEX
KaH/IMAATOB, NPEJIOKEHHBIX B KOMUTET KPEAUTOPOB, U MOXET
110 CBOEMY YCMOTPEHHUIO OTAATh BCE CBOM I0JI0ca 32 OAHOIO WU
HECKOJIbKMX KaHAUAAToB. [1pu 3TOM Kakablii KOHKYPCHBII Kpe-
JUTOP M YMOJIHOMOYEHHBI OpraH o0JaJaeT YMUCIIOM TOJIOCOB,
paBHBIM pa3Mepy ero TpeOboBaHus B pyOsIsaX, YMHOXEHHOMY Ha
YHCIIO YWIEHOB KOMHUTETa KpeauTopoB. M30paHHBIMU B COCTaB
KOMUTETA KPEJUTOPOB CUMTAIOTCS KaHUIaThl, HAOpaBILIME HaK-
OobliIee YuciIo rojiocoB. Takum 00pa3oM oOecrieunBaloTCs UH-
Tepechl MEHBIIIMHCTBA HA COOPaHUM KPEIUTOPOB.

dyHKIMM KOMHUTETA KPEIUTOPOB COCTOAT B MPEACTABICHUU



MHTEPECOB KOHKYPCHBIX KPEAUTOPOB U YIIOJIHOMOYEHHBIX Opra-
HOB, 4 TAK)Ke B KOHTPOJIE 32 JCUCTBUSIMH apOUTPAKHOTO yIIpaB-
JISIIOIIEro B XOJe Tpoleayp, MPUMEHSIeMbIX B JieJie 0 OAaHKpOT-
CTBe, B MOPSJIKE, MPETYCMOTPEHHOM 3aKOHOM O OaHKPOTCTBE.

[Ipu npuHATUM pelIeHri Ha 3acelaHuM KOMUTETa KPeauTo-
POB KaKAbIi WIEH KOMHUTETa KPEAUTOPOB 00JIaaeT OHUM T'OJI0-
coM. Pasmep TpeGoBaHMIT KOHKYPCHBIX KPEIUTOPOB M YIIOJIHO-
MOYEHHBIX OPTraHOB, MTPEICTABUTEISIMU KOTOPBIX SABJISIIOTCS UJjle-
Hbl KOMUTETa KPEAUTOPOB, BO BHUMaHKE He puHuMaertcs. [le-
peaaya mpasa rojioca 4JieHOM KOMUTETa KPEAUTOPOB MHOMY JIM-
1y HE JOMYCKaeTCsl.

Penienve komuteTa KpeIuTOPOB CUATAECTCS IPUHATHIM, €CIIH
3a HEro MOJIaHO OOJIBIIMHCTBO TOJIOCOB OT OOIIETO YKCIa YJIEHOB
KOMUTETa KPEeIUTOPOB.

JU1d peanu3aly CBOMX IOJIHOMOYMM KOMUTET KPEAUTOPOB
BITpaBe N30paTh CBOETro rpeacTaButesis (CT. 2 3akoHa 0 0aHKPOT-
crBe). CooTBETCTBYIOIIIEE pelieHrue 0(pOPMIISIETCSl IPOTOKOJIOM
3ace/laHusi KOMUTETa KpeauTopoB. OOBIYHO ke KOMUTET Kpev-
TOPOB B CyJie MTPE/ICTaBIISIET €ro mpesceaaTes b 6e3 crenpaibHO-
ro ocpopmiieHus omHoMouwmii (1. 3, 4 cr. 18 3akoHa 0 6aHKPOT-
CTBE).

§ 3. Yupeautenun (y4acTHHKH) JOJKHHKA B Mpoiecce
o JieJiy 0 6aHKpPOTCTBE

1. 3akoHOM O GAaHKPOTCTBE HAPsIAY C JOKHUKOM U KPEAUTO-
paMu — OCHOBHBIMU CYOBEKTaMH OTHOIIICHUH, PETyTUPYEMBIX 3a-
KOHOJIATEJTLCTBOM O OAHKPOTCTBE (CYyOBEKTaMU KOHKYPCHBIX OT-



HOIIIEHWIT), BBIIEIISETCS PsifI APYTUX CYOBEKTOB, CPEeA KOTOPBIX
0co00e TOJIOKEHNE 3aHUMAIOT YIpeauTean (yYacTHUKM) AOJIK-
HUKa. YUpeauTesneM J0JKHUKA — YHUTAPHOTO MPEAIPUATUSA SB-
JISieTCsl TaKke COOCTBEHHUK MMYIIIECTBA JIOJKHUKA — YHUTAPHO-
IO NPEANPUSTHUS.

[IpaBoBOE NOJIOKEHUE yUpeauTesen (Y4aCTHUKOB) IOJIKHUKA
onpenensercd Hopmamu 'K P® (nipesxae Bcero 3t1o 1. 4 «Opu-
JUYECKUE JIULA» ), (peiepaibHbIMU 3aKOHAMU, BKJII0YAs, B 4ACT-
HocTH, (penepasibHble 3akoHB 00 OO0, 06 AO, 0 TIPOU3BOJ-
CTBEHHBIX KOOIEpAaTUBaX, O TOCYJAPCTBEHHbIX Y MyHUIMIAJIb-
HBIX YHUTAPHBIX MPEANPUATHSX, JPYTUMU MPABOBBIMU aKTaMU
Y YUpEeAUTENIbHBIMU JOKYMEHTaMu. C LIENbIO 3alUThl yupeauTe-
Jiei (yYaCTHUKOB) AOJIKHHUKA, MHTEPEChl KOTOPbIX MOTYT 3aTpa-
TMBaThCs PACCMOTPEHUEM Jiejia 0 OAHKPOTCTBE, 3aKOH O OaHK-
POTCTBE INPEAYCMOTPENT BO3MOXKHOCTh UX Y4acTHs B IIpoLiecce
1o ey o 6aHkpotcTBe. CornacHo cT. 35 3akoHa 0 OaHKPOTCTBE
NpeJCTaBUTe b yupeauTesieil (yUaCTHUKOB) JIOJKHUKA SIBIISIET-
Cs1 JIMLIOM, y4YaCTBYIOIIMM B TPOIIECCe IO ey O OaHKPOTCTBE.
VYupenurenu (y4aCTHUKM) TOJDKHUAKA UMEIOT ITPABO 3HAKOMUTh-
csl ¢ MaTepuasiaMu jeja 0 OaHKPOTCTBe, 3asIBJIATh XOfaTalcTBa
O HapyllIEHUH UX MPaB U 3aKOHHBIX UHTEPECOB.

B onpeneneHHBIX Cilydasx ydpeauTesb (YYaCTHUK) JOIKHU-
Ka MpU3HaeTcss 3aKOHOM O OaHKPOTCTBE JIMIIOM, Y4aCTBYIOIIUM
B flesie o GaHkpotctBe (cT. 34). Hampumep, eciu yupenutesb
(Y4acTHUK) NOJKHUKA UMEeT JeHEe:KHOe TpeOOBaHMe K I0pu/Iv-
YECKOMY JIMLY — IOJUKHUKY, HE CBA3aHHOE C €T0 yYaCTHEM B HEM,



OH MOET OBITh MPU3HAH KOHKYPCHBIM KPEJUTOPOM, T. €. JIULIOM,
YUYaCTBYIOIIUM B Jiefie O OaHKPOTCTBE.

Omnpenensiss 0COOEHHOCTH MPABOBOTO TOJIOKEHUST YUPEIUTe-
el (Y4aCTHUKOB) IOJKHHMKA B XOJI€ PACCMOTPEHM I Jiena O OaHK-
poTCTBe, 3aKOH O OAHKPOTCTBE MPEAOCTaBIISIET YUpeauTesIsiM
(yJacTHUKaM) JOJKHUKA OMpe/ie/ieHHbIe MpaBa B Jejie 0 OaHK-
pOTCTBe, B psifie CllyyaeB OrpaHMYMBAET MX IpaBa JUOO BO3Ja-
raeT Ha HUX OIpeJesieHHble 00S3aHHOCTH, a TaKXke MpeycMaT-
pUBaeT Mepbl OTBETCTBEHHOCTU 3a HENPABOMEPHBIE AEWCTBUS
ydpenutesie (y4aCTHUKOB) IOJDKHHUKA.

2. B uucne mpaB, KOTOpbIE MPEJOCTABISAIOTCS 3aKOHOM O
OaHKpOTCTBE yupeauTelsisiM (yJyacTHUKaM) JOKHUKA B JIeNie O
OaHKPOTCTBE, MOXHO, B YaCTHOCTH, yKa3aThb IIpaBO Ha oOpa-
IIeHWe K COOPAaHMIO0 KPEAUTOPOB WM B CYH C XONATaliCTBOM O
BBeJIeHUU (PMHAHCOBOTO 0370pOBJIeHUs (CT. 77), MpaBoO Ha ya0-
BJIETBOpPEHUE TPeOOBAaHUI KPETUTOPOB B COOTBETCTBUHU C PEECT-
pOM TpeOOBaHUI KPEAUTOPOB I MPEJOCTABIECHHUE JIOJDKHUKY
CPEJICTB, AOCTAaTOYHBIX ISl YOBJIETBOPEHUs BCEX TpeOOBaHUM
kpeautopoB (cr. 71.1, 85.1, 112.1, 113, 125, 129.1). Ilpeno-
CTaBJICHUE 3aKOHOM yUpeauTesisiM (yYaCTHUKaM) JOKHUKA CO-
OTBETCTBYIOIIUX MIPaB B JieJie 0 OAHKPOTCTBE MO3BOJISET UM OCY-

MECTBJIATD 3alIUTY CBOUX MHTEPECOB, d TAKKE IMPAaB 1 3dKOHHbIX

HHTCPECOB ,[IOJI)KHI/IKHI 18 .

[TpeacraButens yupenutesnel (y4aCTHUKOB) JOJKHUKA MMe-
eT MpaBO y4acTBOBATb B COOpPaHMM KPEIUTOPOB Oe3 mpasa ro-
Joca. Jlns peaym3aldy 3TOrO MpaBa apOUTPaKHBIN yIpaBIAlo-



U JOJIKEH HaJIeKalM 00pa3oM YBEIOMJIATh yYUpeauTesen
(YY9acCTHUKOB) JIOJDKHHMKA O TIPOBEJICHUN COOpaHUS KPEAUTOPOB
(ct. 13 3akona o GankpotcTBe). [IpencraBurens ydupeauresen
(Y4aCTHMKOB) JOJKHUKA UMEET MPaBO 3HAKOMUTHCS C IPOTOKO-
JIOM cOOpaHMsl KPeAUTOPOB M MHBIMU JIOKyMeHTaMu (CT. 12), a
NIpY HAJIMYMU OCHOBAHUM TakKkKe 00XaJoBaTh peleHusi coopa-
HUS KpeauTopos (11. 4 cT. 15).

3. OrpaHuueHus rpas yupeauTesien (Y4aCTHUKOB) TOJKHUKA
HaIpaBJIeHbI IJIABHBIM 00pPa30M Ha 3aKOHHOE pa3pellieHre KOH-
(pMKTa MX MHTEPECOB U MHTEPECOB KPEIAUTOPOB TOKHHUKA B
nene o 6aHkporcTBe. Hanpumep, 3akoH 0 GaHKPOTCTBE TIPedy-
CMaTpPUBAET 3aIlpeThl: Ha YIOBJIETBOPEHUE TPEOOBAHUI yUpeu-
TeJIs (YYaCTHUKA) JIOJDKHUKA O BBIIENE JI0JIM (1asi) B MUMYyILEe-
CTBE JIOJKHUKA B CBSI3M C BBIXOAOM M3 COCTaBa €ro y4ypeauTe-
Jieri (yYaCTHUKOB); HA BBIKYN JIMOO TIpUOOpETeHue A0IKHUKOM
pa3MeIlEeHHbIX AKIUI WX BBIIUIATY AEUCTBUTEIBHON CTOUMOCTH
nonu (1ast); Ha U3bSITUE COOCTBEHHUKOM MMYITIECTBA JJOIKHUKA
— YHUTAPHOTO MPEANPUATUS PUHAICKAIETO JOKHUKY UMY-
IIECTBA; HA BHIIUIATY AUBUACH]IOB, IOXO/AOB IO J0JISM (MasMm), a
TaK)Xe pacripefesieHre MpuObLIM MEXIY YUpeauTeassMu (yqacT-
HUKaMHM) JOJKHUKA (CT. 63, 81).

B Ttex ke nensx B mpolieaypax BHEIIHEro YyNpaBjieHUs U
KOHKYPCHOIO MPOM3BOJCTBA MPeIyCMOTPEHa Iepenaya MoJHO-
MOYMIA OPTraHOB YIpaBJIEHUs JOKHUKA COOPaHUIO (KOMUTETY)
KPEIMTOPOB WM apOUTPAKHOMY YITPABJISIONIEMY, 32 UCKJTI0Ue-
HHUEM CJTy4aeB, PeyCMOTPEHHBIX 3aKOHOM O OaHKpPOTCTBE (II.



1,2 ct.94, 1. 2 ct. 126), a B iporieaypax HabmoneHust 1 (pruHaH-
COBOTO O3/I0POBJIEHMSI BO3MOKHOCTU COBEPLICHHsI ONpeJIeIeH-
HBIX C/IEJIOK C UMYIIIECTBOM OOYCJIOBJIEHBI HEOOXOMMOCTHIO TIO-
JIY4eHMS COTiacust apOuTPaXXHOTO yrpasJsiomero (cT. 64, 82).

4. BoznoxeHne 00s13aHHOCTe Ha yupeauTesiei (y4aCTHUKOB)
JOJDKHUKA B Jiesie 0 OaHKPOTCTBE TaKke 00YCJIOBIEHO HEOOXO/TH-
MOCTBIO JIOCTMKEHUsI 1IeJIell 3aKOHOAATeNbCTBAa O OAaHKPOTCTBE,
CBSI3aHHBIX C OOecTieueHreM COX PaHHOCTH UMYILIECTBA IOJKHU-
Ka ¥ HanOoJ1ee MOJTHOTO Y/IOBJIETBOPEHHS TPEOOBAHMIA €ro Kpe-
IUTOPOB B TMOPSIJIKE, PETyCMOTPEHHOM 3aKOHOM O OaHKpOT-
cree. Tak, B ciyyae, eciii CTOUMOCTh UMYIIECTBA AOJKHUKA —
IOPUIMYECKOTO JIMIA, B OTHOIIEHUM KOTOPOTO MPUHSTO pelie-
HUE O JIMKBUAAIIUK, HEJOCTATOYHA JIJIsl TIOJIHOTO YIOBJIETBOPE-
HUS TPeOOBAHUI KPEIUTOPOB, TAKOE IOPUANIECKOE JIUTIO JINKBH-
JUpyeTcsi B TIOpsiIKe, TPEIyCMOTPEHHOM 3aKOHOM O OaHKpOT-
CTBE, T. €. B COOTBETCTBUHU C MPABUJIAMH COPA3MEPHOCTU U OYe-
PEIHOCTH YIOBJIETBOPEeHUsI TpedoBaHuil KpeauTopos. [1pu aTom,
1ocJie MPUHSTHUS PElIeHus] O JTMKBUIAIMK I0PUIXIECKOrO JIUIa
U JI0 CO3JIaHUSl JIMKBUIAIMOHHOW KOMUCCUM (Ha3HAYEHUS JIUK-
BUJIaTOPA), 0OSI3aHHOCTH MOJAYU 3asIBJICHUSI O TPU3HAHUU JJOJIXK-
HUKa OaHKPOTOM B CyJI BO3JIaraercsi Ha yupenuTes (Y4acTHUKA)
JOJDKHUKA, COOCTBEHHUKA UMYIIECTBA TOJDKHUKA — YHUTAPHOTO
NPENNPUATAS WIA PYKOBOIUTENS JOKHUKA (CT. 224 3akoHa 0O
OaHKPOTCTBE).

5. Yupeautenn (y4yacTHUKM) JOJKHUKA, B TOM 4YHCJIE KBa-
muduUIMpyeMble B KaueCTBE KOHTPOIUPYIOIIUX JOKHUKA JIHIL



(ct. 2 3akoHa 0 OAHKPOTCTBE), JOJKHBI AEWCTBOBAThH JOOPOCO-
BECTHO W pa3yMHO, coOmoas TpedoBaHusI 3aKOHA O OAHKPOT-
crBe. B cr. 10 3akoHa 0 GaHKPOTCTBE MPEAYCMOTPEHa OTBET-
CTBEHHOCTbD JOJI’KHUKA U MHBIX JIUI] B JieJie O OaHKPOTCTBE, BKJIIO-
yasi yuypeautene (yYaCTHUKOB) JIOJDKHUKA, 32 HApyIIEHUs TO-
JoxeHnid 3akoHa 0 OaHKpoTcTBe. OHM MOJIEKAT MIPUBJICYECHHIO
K OTBETCTBEHHOCTH B (hOpMe BO3MEIIIECHUSI YOBITKOB, IPUYMHEH-
HBIX B pE3y/IbTaTe TAKOI'O HAPYIIECHUS.

Hapymuienvie 00513aHHOCTH 110 TI0/1a4e 3asiBJICHUs] JOJKHUKA B
Cy[l B CIy4asix U B CPOK, KOTOpBIE YCTAHOBJIEHHI CT. 9 3aKoHa O
OaHKpPOTCTBE, BJIeYET CYyOCHIMAPHYI0 OTBETCTBEHHOCTH JIMII, Ha
KOTOPBIX BO3JIO)KEHA 0OSI3aHHOCTb 1O MPUHSITUIO PEIIEHUS O T10-
Jlaue 3asiBJIeHUs JOJKHUKA B Cy/1 U [TOJaue TAKOro 3asIBJIEHU S, TIO
00s13aTeNILCTBAM JIOJKHUKA, BOZHUKIIIMM IOCIIE UCTEYEHUS CPO-
Ka, MpeayCMOTpeHHOro 1. 2 1 3 c1. 9 3akoHa 0 GaHKPOTCTBE.

Ecnu gomkHUK Tpu3HaH OaHKPOTOM BCIIECTBUE JEWCTBUIN
win Oe3[elCTBHUS KOHTPOJIUPYIOIUX JIOJUKHUKA JIUI, B Kade-
CTBE KOTOPBIX MOTYT BBICTYIIATh TAKKE yUpeIUTeNH (YYACTHUKH)
JOJDKHUKA, TAKUE JIMIA B ClTyyae HeI0CTATOYHOCTU UMYIIIECTBA
JOJDKHUKA HEeCYT CyOCHAMApHYI0 OTBETCTBEHHOCTH IO €ro 00si-
3aTeJIbCTBAM.

B cnyuasax npusiedeHus ydpenurenen (Y4aCTHUKOB) JOJIK-
HHMKA K OTBETCTBEHHOCTH, OHU UMEIOT MpaBa U HECYT 0OS3aHHO-
CTH JIMII, YYaCTBYIOIIUX B Jejie 0 OaHKpoTcTBe (cT. 34 3akoHa O
OaHKPOTCTBE).

§ 4. ApOuTpakHbIe YIPaBJISIONINE U X CAMOPEryJInpy-



eMble OpraHu3anuu

1. ApOUTpaXHBIA YIPABISIOMAA — TO JIMIO, yTBEpKAae-
MO€ CylIOM [jil NIPOBEACHUS NPOLEAYpP, IPUMEHSEMBbIX B Je-
Je 0 GaHKPOTCTBE (HAOMOAEHUSI — BPEMEHHBIN YIPaBJISIOLINT,
(prHaHCOBOrO O340POBJIEHNS — AJIMUHUCTPATUBHBIN YITPABJIAIO-
WM, BHEIIIHETO YIPABJICHUS — BHEIIHUM YIIPABJISAIOIINAN, KOH-
KypPCHOTO TPOU3BOJACTBA — KOHKYPCHBIM YHpPaBJISIONIMNA, pe-
CTPYKTYpH3allvs JOJIrOB I'pakaHNHA U pean3alys UMYyLLECTBA
rpaxjaHuHa — (PMHAHCOBBIA YIPABJISIONIHNI ), U OCYIIIECTBICHUS
WHBIX YCTAaHOBJIEHHBIX 3aKOHOM O OaHKPOTCTBE MOJTHOMOYHH.

B Hayke oOcyxaaercst BOmpoc 0 JOCTOMHCTBAX M HETOCTATKAX
CHUCTEM peryJMpoBaHusl OAHKPOTCTBA, OCHOBAHHBIX Ha apOUT-
PaKHOM YIIPABJIEHUU U Ha COXPAHEHUM TOJIHOMOYMIA PYKOBOJ-
crBa JopkHUKA. I1o muennio M. XoymaHa, M3y4aBIIEro OIBIT
MHOTUX CTpaH, Jy4Ylllie CUCTEMbl, OCHOBAHHbIE Ha apOUTpaxk-
HOM YIpaBJieHuH, o0s1ajaloT 0oJiee BECOMBIMU JJOCTOMHCTBAMU,
TaK Kak IpoILie NOArOTOBUTh U PETYJIMPOBATh AEATENLHOCTb MPO-
(beccroHaTbHBIX ApOUTPAKHBIX YIPABIISIONINX, YeEM 00ECIIEUHTh

HOH)KHbIﬁ YPOBCHDb 3allIUThI MTHTECPECOB KPEAUTOPOB CO CTOPOHBI

TUITUYHBIX TUPEKTOPOB MPEANPUITHI-OaHKPOTOB 19,

ApOUTpaXHBIM YITPABISIONIAM TPU3HAETCS rpaxaaHuH PO,
ApOUTpaKHBII YIPABJIAIOUINIA ABJISETCSA CyOBEKTOM Ipodecch-
OHAJIBHOM JEATENBHOCTU M OCYILECTBIIAET PETYIMPYEMYI0 3aKO-
HOM O OaHKpOTCTBE [ESTEIbHOCTh, 3aHUMAsICh YAaCTHOM TMpaK-
TUKOU. JleATeIbHOCTh apOUTPAKHOTO YITPABJIAIOIIETO B Jeje O
OaHKPOTCTBE HE SIBJISIETCS MpeapUHUMATEIbCKON JIesATeTbHO-



CTbI0. ApOUTpPAXKHBIN YIPABIISIONINI BIIpaBe 3aHUMAThCS UHbI-
MU BHUJaMU MTPO(HECCUOHAIBHOM AEATENILHOCTH, a TAKXKE IMpel-
IIPUHAMATEILCKOM JIEATENIBHOCTBIO B MOPSJIKE, YCTAHOBJIEHHOM
3aKOHO/ATeIbCTBOM P®, 1ipu yciioBuH, 4TO Takas AesITEJIbHOCTh
HE BJIMSIET HAa HaJJIexalllee UCTIOHEHUE BO3JIOKEHHBIX HA HErO
00s13aHHOCTEH B JieJie 0 OAHKPOTCTBE U HE MTPUBOAUT K KOH(IHK-
TY UHTEPECOB.

TpebGoBaHus, NpeabsaBIsieMble K KaHIUIAType apOMTpaKHO-
ro ympasjsomiero, onpenaeneHsl cr. 20-20.7 3akoHa 0 OaHK-
poTcTBe. ApOUTPAKHBIN YIPABISIONNA JOKEH OBITh YJICHOM
onHou u3 CPO. Koncrurynmonnsii Cyn P® npusnan ykaszaH-
HOE MOoJIokKeHue 3akoHa O OaHKPOTCTBE HE MPOTUBOpPEYAIIUM
Konctutyumn P® u ormerun, uro cozganne CPO mpaktuue-
CKH OJTHOBPEMEHHO C OTKA30M OT JIMLIEH3UPOBAHUS IEATEIBHO-
CTM apOMTPaXHBIX YIPABJSIONIMX O3HAYAET, YTO TOCYIAPCTBO
NEPEJIOKUIIO Ha 3TU OpPraHM3alliy 4acTh CBOMX (PyHKLMU. Ap-
OUTPaXHBIN YIPABJISIONIANA YTBEPKIAAETCS B JOJKHOCTH CYJIOM.
['ocynapcTBO BrpaBe yCTaHaBAMBATH I BCEX TPAXKAAH, Ke-
JIAIOIIMX OCYIIECTBIATh MyOJIMYHO 3HAYMMYIO JESITEJIbHOCTh U
3aHATH JIOJKHOCTh apOMTPasKHOTO YIPABIISIONIEro, 00s3aTeNb-
HBIE yC/I0BUsA, B 4acTHOCTU ycioBue o wieHctse B CPO. Ilo-
STOMY I'pakKAaHMH, ECJIF OH BBIOPAJ IeATETbHOCTh apOUTpPaKHO-

ro ynpasJIdOmero, JOJIKECH MNOAYNHATHCA BCEM Tpe6OBaHI/IHM,

MpEABbABISACMbIM K STOMN ACATEIbHOCTHU 3aKOHOM 120.

CPO YCTaHABJIMBACT CJICAYIOIIUE o0g3aTeIbHbIE YCJI0BUA
YJICHCTBA B 9TOM OpraHu3aluun:



— HaJINYME BBICIIETO MTPO(pECCHOHATIBHOIO 00pa30BaHMS;

— HAJIMYME CTaka pabOThl HA PYKOBOISIIMX JIOJKHOCTSIX HE
MeHee rofia U CTAKMPOBKHU B KaueCTBE MOMOIIHMKA apOUTpaxk-
HOTO YIPABJISIOLIETO B jesie 0 OaHKPOTCTBE He MeHee 6 Mecs-
1B WM CTAKMPOBKM B KAa4eCTBE MOMOIIHMKA apOMTPaKHOTO
YIIPABJISIIOIIETO B Jieie 0 OAHKPOTCTBE HE MeHee 2 JIeT, eciu 0o-
Jiee IPOJOIKUTEIIbHbIE CPOKH HE MPElyCMOTPEHbI CTaHAapTaMU
¥ NpaBUJIaMU TPOhECCUOHATIBHOM JeSITeNIbHOCTH apOUTPaskKHbIX
ynpasisomux, yreepxaeHasimu CPO.

PaGoToii Ha pyKOBOASIIMX JOKHOCTSIX MPHU3HAETCS padoTa
B KauecTBe PYKOBOIUTENS IOPUAMUYECKOrO JIMILIA WM €ro 3ame-
CTUTeJIsl, 3aMellleHNe BBICIIMX U INIaBHBIX J0JDKHOCTEN rocyaap-
CTBEHHOM TpakJaHCKOU ciryxkObl P®, pabora B KauecTBe pyKo-
BOJMTEJISI OPraHa MECTHOIO CaMOYTIPaBJIEHUs UJIM €r0 3aMeCTH-
TeJsl, a TaKKe AESTeNbHOCTh B KaueCTBe apOUTPAKHOIO YIpaB-
JISIIOIIETO MPU YCIOBUM HMCHOMHEHHS OOSI3aHHOCTEH PyKOBOAMU-
TeJs JOJDKHUKA, 32 MCKJIIOUEHUEM CITy4yaeB y4acTusl B IPOLEeTy-
pax, MpUMEHSIeMBbIX B [ieJie 0 OAHKPOTCTBE K OTCYTCTBYIOILIEMY
JOJIKHUKY.

Opranu3anus U NpoBeJeHUe CTAKUPOBKU IpakjaHuHa Pd
B KayecTBe MOMOIIHHMKA apOUTPa)KHOTO YIPABJIAIOIIETO OCy-
mectBisterca CPO B COOTBETCTBUM ¢ IIPABUJIAMM ITPOBEIECHUSA
CTQ)KMPOBKU B KauyecTBe MOMOIIHUKA apOMTPaXHOTO YIpaBisi-
IOIIEro, YCTAHOBJIEHHBIMU (hbe/iepalbHbIMU CTaHAApTaMu, CTaH-
JapTaMu U TIpaBuiaMu MpoeCCUOHATLHOM AESTEIbHOCTH;

— c/laya TEOPETUYECKOro 9K3aMeHa Mo MporpaMMe MoaroToB-



KM apOUTPaXHBIX yrpapisiommx. OpraHu3aius 1 MpoBe/ieHre
TaKOTrO 9K3aMEHa OCYHIECTBIISIIOTCS KOMUCCUEN, COCTaB KOTOPOU
yTBEpKJAeTCs OPraHoM Mo KoHTposo (Haazopy) (Pocpeectp). B
COCTaB KOMHUCCHHU IO MPUEMY IK3aMeEHa BKJIIOYAIOTCS IMPEICTa-
BUTEIM 00Pa30BATEIbHOTO YUPEXKJICHHUsI, OpraHa 1mo KOHTPOJIIO
(HaIBopy), a TaKkKe MPENCTABUTENTh HAITMOHATBEHOTO OOBEIHe-
Hus CPO.

JIuia, K KOTOpbIM IPUMEHEHO aIMUHUACTPATUBHOE HaKa3aHUe
B BUJIE JTMCKBaIM(pUKalmy Ha cpok 1 rox u Honee, a Takxke ap-
OUTpaXkHBIE YIPABISIONINE, He YTBEpKIaeMble CYIOM B Kade-
CTBe apOMTPaKHOTO YITPABJISIONIETO B Jiejie 0 OaHKPOTCTBE Oojiee
3 et noapsn, 00s3aHbl CAATh MOBTOPHO TEOPETUYECKUN IK3a-
MEH 0 TTPOrpaMMe MOATOTOBKM apOUTPAKHBIX YITPABIISIONIHX;

— OTCYTCTBHE HAaKa3aHUs B BUJIE TUCKBAIM(UKALIK 32 COBEP-
IIeHNe a/IMUHUCTPATUBHOTO MPAaBOHAPYIIEHUS JINOO B BUJIE JIH-
IIEHU MpaBa 3aHUMAaTh ONPEAEICHHBIE JOJKHOCTU WM 3aHU-
MaTbCsl ONPeIeJIEHHOM AESITEIbHOCTBIO 32 COBEPILIEHUE MTPECTYTI-
JIEHUS1, a TaKkK€e OTCYTCTBUE CYIMMOCTH 32 COBEPUICHUE YMBIIII-
JIEHHOT'O TIPECTYIICHUS;

— HaJM4yue [O0roBopa 00s3aTeIbHOTO CTPaXOBaHWS OTBET-
CTBEHHOCTH, BHeceHue ycTaHOBJIeHHbIX CPO B3HOCOB, B TOM
4yucJie B3HOCOB B KomIieHcalMoHHbIM (poua CPO.

JloroBop 00s13aTeIbHOTO CTPAaXxOBaHMsSI OTBETCTBEHHOCTH ap-
OUTPAXKHOTO YMPABJISIONIETO 32 MPUYMHEHUE YOBITKOB JIMIAM,
YUYaCTBYIOIIUM B Jiejie 0 OAHKPOTCTBE, U UHBIM JIMIIaM B CBSI3H C
HEUCITIOJIHEHUEM WJIM HEHAIJIEKAIIUM HUCIIOJTHEHUEM BO3JIOKEH-



HBIX Ha apOMTPAKHOTO YHPABJISIONIEr0 OOsI3aHHOCTEH JIOJIKEeH
OBITh 3aKJTIOYEH CO CTPAXOBOU OpraHu3aIviel, akK peTuTOBAaHHON

CPO, Ha CPOK HE MCHEC roja ¢ yYCJIOBUEM €CTro BO300HOBJIEHUS HA

TOT K€ cp01<121. MuHUMaBHBIA pa3Mep CTPaxOBOM CyMMBI IO

JIOTOBOPY CTPaxOBaHMsI HE MOKET ObITh MeHee 3 MITH. pyO. B rOfI.

BHemHui ynpaBisomMid M KOHKYPCHBIA  yIIPaBJIAIOLNIUN
JOKHBI B TeyeHue 10 [Hel co IHSA UX YTBEPXKIEHHS CyIoM
3aKJIIOYUTh JOTOBOP OOS3aTEIbHOTO CTPAXOBAHUS CBOEH OTBET-
CTBEHHOCTU. Pa3mep CcTpaxoBoil CyMMBbI [0 TaKOMY JOTOBOPY
orpeJessieTcs B 3aBUCUMOCTU OT OAJTaHCOBOUM CTOMMOCTHU aKTH-
BOB JOJIKHHMKA IO COCTOSIHUIO HA TOCJIEHIOI OTYETHYIO ATy,
IPEALIECTBYIOUIYIO aTe€ BBEAECHUS COOTBETCTBYIOLIEN MPOLIEY-
PBI, MPUMEHSIEMOH B JieJie 0 OAHKPOTCTBE, U HE MOXKET ObITh Me-
Hee pa3mepa, ykazaHHOro B M. 2 cT. 24.1 3akoHa 0 GaHKpOT-
crBe. HecoOmonenre apOUTpakHBIM YIPaBJIAIONIUM TpeOoBa-
HUIA O 3aKJTIOUYEHUH JJOroBopa 00s3aTeIbHOTO CTPAaXOBaHHUS OT-
BETCTBEHHOCTH SIBJISIETCSI OCHOBAHUEM JIJIS1 ICKJTIOUEHHU ST apOuT-

PaXHOro ynpasisowero u3 ywienos CPO 122

Cremyer cOracuThCsl ¢ T€M, YTO 3aKOHOJATENBbHOE Tpeo-
BAaHKE O CTPAXOBAHUU I'PaXJAHCKO-ITPABOBOUM OTBETCTBEHHOCTHU
apOUTPaKHOTO YIPABJISIONIETO JI0 €ro YTBEP:KAEHH S CYJJOM B Ka-
YecTBe JIMIIA, YYaCTBYIOIIETO B KOHKPETHOM fejie O OaHKpPOT-
CTBe, SIBJISIETCSI HEOOOCHOBAHHBIM, TaK KaK OH eIIle He OCYIIECTB-
JISIET IeSITeIbHOCTH, KOTOpast MOIJIa Obl TIOBJIeYb BOSHUKHOBEHHE
YOBITKOB Y JTOJKHHMKA, KPEAUTOPOB WM UHBIX JIUI, YYACTBYIO-



[IAX B JEJE O 6aHKpOTCTB6123.

Jlns1 ocylecTBIeHUs KOMIIEHCAIMOHHBIX BBITUIAT B CBSI3U C
BO3MEIIEHUEM YOBITKOB, TPUUMHEHHBIX JIUIAM, YYaCTBYIOIIUM
B JieJie 0 OaHKPOTCTBE, M MHBIM JIMILIAM BCJIECTBHE HEHCION-
HEHUS WM HeHaIeKAIero UCTIONHEeHUsT apOUTPaKHBIM YIIPaB-
JISIOUIMM BO3JIOKEHHBIX HA HEro oO0si3aHHOCTEH B jiene 0 OaHK-
POTCTBE, apOUTPaXKHBIE YIPABIISIONINE 00S3aHbl yUaCTBOBAThH B
(popmupoBanuu komnencarmonHoro ¢gonga CPO (cr. 25.1 3a-
KOHa o OaHkpotcTBe). KommeHcarmonHslid oH hopMupyer-
csl 3a cuer wieHCKUX B3HocoB wieHoB CPO B pa3mepe He me-
Hee 50 ThIC. py0. Ha KaXJOro ee WieHa, a Takke J0XOI0B, T0-
JYYEHHBIX OT pa3MeElIEHUs CPEACTB KOMIIEHCALIMOHHOIO (hoH-
Ja TI0 JOrOBOPY JOBEPUTENBLHOTO YIPABJIEHUS, 3aK/II0YaeMOro
¢ ynpasisionieil komnanueit. TpeGoBaHre 0 KOMIIEHCAITMOHHOM
BBITUIATE M3 KOMIIEHCAIIMOHHOTO (POHJA MOKET OBITh MPEIbsiB-
aeHo k CPO nmnom, B nonb3y KOTOPOTO NPUHATO PELIEHUE
O B3BICKAHUH YOBITKOB, TOJIBKO IPU YCIOBUM HENOCTATOYHOCTH
CPE/CTB, MOJyYeHHBIX MO IOrOBOPY 00s3aTEIbHOTO CTPaxoBa-
HUS1 OTBETCTBEHHOCTH apOUTPAKHOTO YIPABISIOIIETO, ISl BO3-
MEIIeH!s] TPUYMHEHHBIX UM YOBITKOB M OTKa3e apOMTPakxHOTO
YIIPABJISIIONIETO YOBJIETBOPUTH TPEOOBAHKE TAKOTO JIUIIA.

CPO BmpaBe ycraHaBiuMBaTh MHbIE TpeOOBaHUs K KOMIIE-
TEHTHOCTH, JIOOPOCOBECTHOCTH Y HE3aBUCHMOCTH apOUTPaKHO-
ro ynpasJisomero. CPO ocyniecTBisior KOHTpoJIb Ipogeccro-
HAJIbHOM JIESITEIbHOCTA CBOMX UJIEHOB — apOMTPaXKHBIX YIIPaB-
JSIOUMX. ApPOUTPAKHBIN YIPABISIOMUNA MOXET ObITh MCKIIIO-



yeH u3 CPO B cBs3u ¢ HapyiieHreM ycioBull wieHctBa B CPO,
a TakKe B CBS3U C HAPYIICHHWEM WHBIX TpeOOBaHMIA 3aKOHA O
OaHKPOTCTBE, ApYrux eiepaibHbIX 3aKOHOB, MHbBIX HOPMAaTHB-
HBIX TIPABOBBIX AKTOB, (pelepabHbIX CTaHJAPTOB, CTAHAAPTOB U
IpaBUJI PO ECCUOHAIBHON JIeATebHOCTH. CIIOpHI, CBSI3aHHbIE
¢ Mpo(peCcCHOHABHON AEATETbHOCTBIO ApOUTPAKHOTO YIIPABIS-

fo1iero, ero otHomeHusmu ¢ CPO, pasperaiorcst apOUTpakHbIM

CyIIOM 124,

3akoHOM O OAaHKPOTCTBE OMPEENSIOTCS JIMIA, KOTOphie He
MOTYT OBbITh YTBEPXKJIEHbl apOUTPAKHBIMU YIPABISIONIUMU B
npoLesypax, MpUMEHsIeMbIX B Jeje 0 OaHKpPOTCTBE: JIMIIA, 3a-
MHTEPECOBAHHbIE B OTHOIIEHUM JOJDKHUKA WM KPEAUTOPOB
(cr. 19); nuua, B OTHOWIEHMM KOTOPBIX BBEAEHBI ITPOLENYPHI,
IpUMeHsieMble B Jiesie 0 OaHKPOTCTBE; JIMIA, HE BOSMECTUBIIINE
YOBITKH, IPUYMHEHHBIE TOJKHUKY, KPEAUTOPaM WJIM UHBIM JIU-
1aM TPH UCTIONHEHUH 00S3aHHOCTEN apOUTPaKHOTO YITPABIISIO-
uiero (cr. 20.4); muia, KOTopble TMCKBATU(UIIMPOBAHBI WU JIU-
IIEHBI B MOPsJIKE, YCTAHOBJIEHHOM (peiepasibHbIM 3aKOHOM, Ipa-
Ba 3aHMMAaTh PYKOBOASIIME JOJKHOCTU UM OCYIIECTBIIATD ITPO-

(peccroHabHYIO IEATENBHOCTD, PETYIUPYEMYIO B COOTBETCTBUN

C (peﬂepa)'lebIMI/I 3dKOHaMu 125; JiMa, HE UMCIOIIUE 3aKJII0OUYCH-

HBIX JJOTOBOPOB CTPAXOBaHUsI OTBETCTBEHHOCTHU Ha CIy4al Mpu-
YUHEHUs YOBITKOB JIMIIAM, YIaCTBYIOIIAM B JieJie 0 OAaHKPOTCTBE;
JIMIIA, KOTOpbIE HE MMEIOT AOCTyNa K IOCYJapCTBEHHOM TailHE
ycTaHoBJIeHHOM popmel (11. 2 cT. 20.2).

3asgBUTENb 110 JIeNTy 0 OAaHKPOTCTBE (KOHKYPCHBIM KPEeauTop,



YIIOJTHOMOYEHHBIM OpraH) 100 coOpaHue KpeJuTOpOB BIIpaBe
BBIJIBUTATh K KaHAUAATYPE apOUTPaKHOTO YIPABJISIOIETO B Jie-
Je 0 GaHKPOTCTBE JIOTIOHUTENIbHBIE TPeOOBaHMUs, 0OYCIIOBIICH-
Hble CcrelM(pUUEcKUMI OCOOEHHOCTSIMU YIIPABIISIEMOTO OObEeK-
Ta, €r0 BEJIMYMHOM, CII0KHOCTBIO, YIaJIEHHOCTBIO OT LIEHTPOB (II.
3 cr. 20.2). K takum TpeGOBaHMAM, OIpPEAETEHHBIM B 3aKO-
He 0 OaHKPOTCTBE MCUEPIBIBAOIIUM 00pa30oM, OTHECEHbI: Ha-
JIMYUE BBICIIETO IOPUANYECKOTO WM SKOHOMUYECKOro o0paso-
BaHUsA MO0 0Opa30BaHMS TO CIIEIUAILHOCTH, COOTBETCTBYIO-
uier cpepe AesaTebHOCTH JO/DKHUKA; HAJTMYKME ONPEeAeSIEeHHO-
ro cTaxa paboThl Ha JOHKHOCTSIX PYKOBOAMTENIEH OpraHU3allnii
B COOTBETCTBYIOIIEW OTpacid SKOHOMUKH; MPOBEIEHNE B Ka-
YyecTBe apOMTPAKHOTO YIPABJISIONIErO OMpeaeIeHHOro KonuJe-
CTBa MPOIEYP, MPUMEHSIEMBIX B Jiesie O OaHKPOTCTBE.
[MpaButenscTBo PP, Kpome TpeOoBaHMil K KaHIUAAType ap-
OUTPaXHOTO YMPABJIAIONIEro, yCTaHOBIEHHBIX CT. 20.2 3akoHa
0 OAHKPOTCTBE, YCTAHABJIMBAET MePEUeHb IOTIOTHUTEIbHBIX TPe-
O0BaHMi1, 00S3aTEIPHBIX MTPU YTBEPIKICHUH CYIOM KaHIUIATyPbl
apOUTPaKHOIO YIPABJIAIOUIETO B Jiejie 0 OAHKPOTCTBE CTPATErt-
yeckux opranuzanuii (ct. 193 3akoHa o 6aHKpOTCTBE). DTU Tpe-
OOBaHMSI KacaloTcsl cTaxka pabOThl B CTPATErMYECKUX OpraHu3a-

IIUSIX, OTBITA paOOTHI B KAUECTBE apOUTPAKHOTO YITPABIISIONIETO

u o6pa3OBaH1/1;1126.

[TpuMeHHUTENBHO K BHEIUHMM YIPABJISAIOUIMM JIOJDKHUKA —
KPECTbSIHCKOTO ((pepMEpPCKOro) X035 MCTBa MPELyCMOTPEHO, YTO
B KaYeCTBE TAKOBBIX MOI'YT ObITh Ha3HAUYEHBI JIIIA, HE COOTBET-



CTByIOIIIME TPeOOBAHUSM, MPEABSIBISIEMbIM 3aKOHOM O OaHK-
POTCTBE K apOMTpaKHBIM yIpanJistiornumM. [lomHOMOYrST BHEIII-
HETO YIPaBJISIONIETO MOTYT OCYIIECTBIISITCS TaKXKe TJ1aBOM Kpe-
CTBSIHCKOTO ((hepMepCKOro) XO3sIMCTBA C COIJIACUSI BHEIIHErO
yrnpasJsionero (ct. 220 3akoHa 0 6aHKPOTCTBE).
ApOUTpaXHBI YIPABJIAIONIMNA JOKEH COOTBETCTBOBAThH
YCTaHOBJICHHBIM 3aKOHOM O OaHKpPOTCTBE TPeOOBaHUSAM He
TOJIBKO HA MOMEHT €ro YTBEPkKJEHUsI CYJJOM B Jiejie 0 OaHKPOT-
CTBe, HO U B TE€YEHHUE BCETO NepHo/ia OCYIIECTBICHUS CBOMX TOJI-
HOMOYMH B iesie 0 OAaHKPOTCTBE. ApOUTPaKHBIN YITPABISIIONINIA
TO/IJIEKHUT OTCTPAHEHUIO CYAOM B Clly4yae BBISBJICHUs OOCTOsI-
TEJIbCTB, MPEMSATCTBYIONIUX YTBEPKAECHHUIO €ro YIpaBJsIoNM,

€CJIM TaKMe 0OCTOATENBCTBA BOSHUKIIM T10C]IE YTBCPKICHUA €TO

YIPaBIAIOLIIIM 127,

2. Cratbeit 45 3akoHa 0 OaHKPOTCTBE OMpeiesieH MOPSIIOK
YTBEPXKJICHUS] apOUTPAKHOTO YIPABJISIONIEr0. YKa3aHHbBIA TMO-
PSIIOK OCHOBAH Ha MPHUHITUIIAX COOTBETCTBUS KaHIUAATYPhI ap-
OUTPaXKHOTO YIPABJISIOIIETO TPeOOBAHUSIM, TPEIbABIAEMbIM K
KaHUIaType apOUTPaKHOTO YIPABIAIONIErO U CBOOOIHOTO JI0-
CTyIa 3aUHTEPECOBAHHBIX JIUI[ K MPOBEICHUIO MPOIIETYPhI BbI-
6opa KaHIUIATypbl AapOMTPAKHOTO YIpaBIsIomero. B coorser-
CTBUM C TUM TOPSIKOM TIPU TOJYYEHUU OMpeie/ieHUs Cy/ia O
NPUHATUM 3asBJIEHUSI O MPU3HAHUM JIOJDKHMKA OaHKPOTOM, B
KOTOPOM yKa3aHa KaHAWUAATypa apOMTPaKHOTO YIIPABJISIOIIETO,
WY TIPOTOKOJIa COOpaHMs KPEIUTOPOB O BHIOOPE KaHIUIATy bl
apOUTpaKHOTO yrpasisiolero 3aspiaeHHas CPO, 4ieHoM KOoTo-



pOH sIBJIsIeTCS] BHIOPAHHBIN apOUTPAKHBIN YIIPABIISIONINH, TIPE/-
CTaBJISIET B Cy/l MH(POPMAIMIO O COOTBETCTBUU YKA3aHHOW KaH-
OUJaTypsl TpeOOBaHUAM, TipeaycMoTpeHHbIM cT. 20 u 20.2 3a-
KOHa 0 OaHKPOTCTBE.

B ciyyae nonyuenus onpenesieHus cyaa o NpUHSTUY 3asiBJie-
HUS O IPU3HAHUM JOJDKHUKA OaHKPOTOM, B KOTOPOM HE yKa3a-
Ha KaHJUaaTypa apOUTPaKHOTO YIPABJISIONIETO, WA MPOTOKO-
J1a coOpaHus KPeAMTOPOB O BHIOOPE CaMOpPEeryIMpyeMOi OpraHu-
3aruu 3asiBiieHHass CPO nipencraBiisieT KaHAUAATypy apouTpax-
HOT'O YMPABJISIIONIETO U3 YKCIa CBOMX UYJIEHOB, U3bSIBUBIIMX CO-
r1acue ObITh YTBEPKJICHHBIMH CYJIOM B JieJie 0 OaHKPOTCTBE. 3a-
spieHHass CPO o06s13aHa oOecrieyuTb CBOOOIHBINA TOCTYI 3auH-
TePECOBAHHBIX JIMI] K MPOBEICHHIO MPOIEYPhl BHIOOpA KaHM-
JaTypbl apOUTPaKHOTO YITpaBJIsioniero. Pemenue o npenacrasie-
HUM KaHAUIATYPbl ApOUTPAKHOTO YIPABJISIONIETrO MPUHUMAETCS
3asiBjieHHOM CPO Ha KosieruaabHOM OCHOBE.

[lo pe3ynpratam paccMmoTpeHusi npeacraBieHHon CPO
uH(pOpPMAIIUM O COOTBETCTBUU KAHIUIATYpPhl apOUTPAKHOTO
YIPaBJISIIIEro TpeOOBaHUSIM, MPEIYCMOTPEHHBIM 3aKOHOM O
OGaHKPOTCTBE, WM KaHIUAATyPbl ApOUTPAKHOTO YIIPABIISIONIETO
CYIl YTBEpIK/IaeT apOUTPAKHOTO YIPABJISIONIEr0, COOTBETCTBYIO-
IIEr0 TAKUM TPeOOBAHUSIM.

B cnyuae Henpencrasnenus 3assieHHor CPO B cyn kaHauaa-
TYpbl ApOUTPAKHOTO YIPABJISIONIETO WA MH(GOPMAIIUU O COOT-
BETCTBUM KaHAUJATYPbI apOUTPAKHOTO YIPABJISIIONIETO Tpedo-
BaHMAM 3aKoHa 0 OaHKPOTCTBe B TeueHue 10 aHel ¢ aaThl momy-



YeHUs1 OINpeIeIeHNs Cy/la O IPUHATUM 3asBJIEHUS O IPU3HAHUN
JO/DKHUKA OAHKPOTOM JIMOO MPOTOKO/IA COOpaHUsI KPEAUTOPOB
o BbIOOpe apouTpaxnoro ympasisiomero i CPO cyn otkina-
JbIBAET pacCMOTPEHUE BOMpoca 00 yTBEPKIEHUH apOUTpaKHO-
ro yIpaBJsIoOmero B aeie o 0ankporcree Ha 30 mHeid. B atom
cllyyae 3asiBUTEJb, 4 TAK)KE MHBIE JIMIA, YYAaCTBYIOILME B JENe
0 0OAaHKPOTCTBE, BIpaBe 0OPATUTHLCS C XOIATANCTBOM 00 yTBep-
KIEHUU apOUTPa)KHOTO YHPABJISIOLIEr0 U3 YKCIA WIEHOB ApY-
roii CPO.

B crnyyae ecnu kanauaatypa apOUTPaKHOTO YIPABIISIONIETO
He MpeJICTaB/IeHa B TeUeHre 3 MecsI1IEB C JaThl, KOrja apouTpax-
HbII yIPaBJIAIIUI B COOTBETCTBUU ¢ 3aKOHOM O OaHKPOTCTBE
JOJIKEeH OBbITh YTBEPKAEH, CY/l PEK paIliaeT MPOU3BOJICTBO IO Je-
ay.

[To 3akonam o GankporctBe 1992 1. 1 1998 r. mpaBo BHI-
OupaTh apOUTPAKHOIO YITPABJIAIOIIErO IPUHAAJIEKAIO KPEAUTO-
pam. CunTanoce, YT0 TaKOM MOAXOJ MPUBOAWI K 3aBUCUMOCTHU
apOUTPAXHOTO YIPABISIONIETO OT KPYITHBIX KPEAUTOPOB (BO3-
MOKHO, OIHOTO KPYITHOTO KpeauTopa), KOTopbie, oOanasi pe-
IAIOUIMM KOJIMYECTBOM TOJIOCOB, MOIVIM MPOBECTH K Ha3Haye-
HMIO YTOIHYIO UM KaHAUAATYPY apOUMTPaKHOTO YIPABJISIOLIETO.
IMo 3akony o 6ankporcTee 2002 r. B IEpBOHAYATIBHOM €T0 peak-
MM MEXaHW3M Ha3HAuYeHMs] apOUTPAKHBIX YIPABIISIONIUX ObLT
HEOIPaBJAHHO YCIIOKHEH U BbI3bIBAJI HAPEKAHU L. ApOUTpaKHbIE
yIpaBJisone ObUTA MOTHOCTBIO 3aBUcUMBbl 0T CPO, KOoTOpBIE
NIPE/ICTABIISTA KaHAUAATYPBl apOUTPaKHBIX YIPABIISIONIAX CYLY



JUTSl yTBEPIKIEHUS B Jiesie 0 OAHKPOTCTBE Ml HEPEJIKO 3JI0YITOTPeO-
JISTH CBOUMY BO3MOXXHOCTSIMH, OITpe/Iesisisl, KOrO Ha3HAYMUTD ap-

OUTPaXHBIM YIPABJISAIONIMM KOHKPETHOTO noyKHAKa 2, Kpe-
JMTOPBI, TI0 CYIIECTBY, ObUIM OTCTPAHEHBI OT PEIIeHUs] BOITPOCa
0 BhIOOpE apOUTPAKHOTO YIPABJISIONIETO, YTO MPOTHBOPEUMIIO
NPYpPOJIE KOHKYPCHOTO MPaBa, UMEIOIIETo HeJIbio 3alIUTY MpaB U
3aKOHHBIX UHTEPECOB KPEIUTOPOB.

Ha nHam B3misi1, npy pelnieHnn yKa3aHHOTO BOITpOca HeoO-
XOIMMO MCXOAMUTh U3 HA3HAYEHUs] KOHKYPCHOIO IMpaBa Kak co-
BOKYITHOCTH HOPM, PEryJIMPYIOIIMX OTHOILEHUS HETUIaTeKeCIo-
COOHOTO JIOUKHUKA M ero KpeautopoB. VIMEHHO Kpeautopam
U JIOJUKHUKY KaK HanOoJjiee 3aMHTEPECOBAHHBIM JIUIIAM JIOJIKHO
NPUHAJIeKATh TIPABO BHIOMPATh apOUTPAKHOTO YIPABIISIONIETO
no aey o GaHkpotcTBe. [Ipy 3TOM aKTUBHYIO poJib B Mpoliecce
BbIOOpa apOMTPaKHOTO YIPABJISIONIETO JOJIKHBI HTPATh KPEeau-
TOpBL. JIOJKHUKY JTOTKHO OBITH MPEIOCTABIIEHO MPABO MOTHBH-
POBAHHOTO OTBOJA KaHIUIATYpbl apOUTPAKHOTO YIIPABJISIOIIe-
ro.

Kpeaurtopsl (3assBUTENb, COOpaHUE KPEIUTOPOB) HOJIKHBI
MUMETh BO3MOKHOCTh N30paTh apOMTPaKHOTO YIPABJISIOIIETO U3
cnmcka wieHoB 3asiBiieHHo CPO. Cyn, B cBOIO ouepe/ib, IpoBe-
pUB COOTBETCTBHUE IMPEJIOKEHHON KPEAUTOPAMHU KaHIUATy bl
apOUTPAKHOTO YIPABIISIONIETO TPEOOBAHUAM, MPEIbSIBISIEMbIM
K KaHAUJAaTaM B apOUTpaKHbIE YITPABJISIONINE, 4 TAKKE MOTUBBI
3asIBJIEHHOTO OTBOJA YKA3aHHOM KaHIUIATyphl JOJDKHUKOM, €C-
JIM OH TOCNelyeT, 00s13aH YTBEPAUTb apOMTPAKHOTO YIPaBIISIO-



IIEro WK OTKA34aTh B €0 YTBEPKICHUM. TaKOB, Ha Halll B3I1J141,

ONTUMAJIbHBI MEXaHMU3M OTOOpA U YTBEPKJICHUS] apOUTPAKHO-

IO YIPaBJISIONIETO B JIejie O 6aHKpOTCTB6129.

3. TlpaBa m 0Os3aHHOCTH ApOUTPAKHOTO YIPABJISIOIETO
NPelyCMOTPEHbl HOPMaMH O COOTBETCTBYIOIIMX IPOIIEAypax,
NIPUMEHSIEMBIX B Jiejie 0 OAaHKPOTCTBE, 1IEJIM KOTOPBIX MpPU3Ba-
Hbl peajn30BaTh apOMTpaxHble ympasisionpe. B 1o xe Bpe-
ms B cT. 20, 20.3-20.5 3akoHa 0 GaHKPOTCTBE OMNpeseieH 00-
IIMH PABOBOH CTaTyC apOMTPaKHOTO YIPABIISIONIEro, ero mpa-
Ba, 00S3aHHOCTH, OTBETCTBEHHOCTb, BO3HArpaxaeHue. B coor-
BETCTBUH CO CT. 34 3akoHa 0 GAHKPOTCTBE ApOUTPAKHBIN YIIPaB-
JSIOMUA — 3TO JIMIIO, y4YacTBylolee B Jene O OaHKPOTCTBE,
T. €. oOJajaloliee MpOLECCyaTbHBIMU TpaBaMU U OOsS3aHHO-
CTSIMH, YCTAHOBJIEHHBIMU TTPOIIECCYATbHBIM 3aKOHOATETbCTBOM
(ct. 41 AIIK PO).

B npakTtuke nmpumeHeHuss 3akoHa o OaHkporcTBe 1998 T.
BO3HUKAJM BOMPOCH O BO3MOKHOCTH Ha3HAYeHUs CYJOM 3a-
MECTHTeNs1 apOUTPAKHOTO YIPABIISIONIETro, a TaKXe O MpUBJIe-
YeHUM apOUTPaKHBIM YIPABJSIONIMM CHELUAMCTOB Ha JI0ro-

BOPHOI OCHOBE M 00 OIUIaTe WX Tpya . 3aKOH O GAHKPOT-
ctBe 1998 r. poryckan Ha3HaYeHHE HECKOJIbKUX apOuTpak-
HBIX (KOHKYPCHBIX) YIIPABJISAIOMIMX MO KPYITHBIM CJIOKHBIM ITPO-
n3BozcTBaM. [ToCKONBKY B JIeHiCTBYIOIEM 3aKkoHe O OaHKpOT-
CTBE TaKasi BO3MOXKHOCTb HE IIPelyCMOTPEHA, HEKOTOPBIE aBTO-
PbI ITPEAJIAraioT JONOJHUTh €ro MOJOKEHUSIMH O KOJUIETHaIbHOM
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yrpasieHnn . VIMEITCs TaKKe IPEIoKeH s, 0G0CHOBBIBAIO-

mue HeO6XOI[I/IMOCTI) Ha3HAYCHHUA YIPABIAIOIINX KOMITAaHUI B

KauecTBe apOMTPaKHBIX YITPABISIONINX OPraHU3aIii 132,

B cBsI3M € 3TUM MOKHO 3aMETHUTh, UTO B CIIy4asix OaHKPOTCTBA
KpeAWTHBIX OpraHu3aliid, UMeBIIMX JuileH3uio banka Poccuun
Ha MPUBJICYCHNE JCHEKHBIX CPEJICTB (PU3MYECKUX JIUI] BO BKJIa-
JIbl, KOHKYPCHBIM YIIPABJISIIONIMM B CHJTY 3aKOHA SIBJISIETCS Opra-
HU3aIMsl — TOCYAAPCTBEHHAs KOpropaius « AreHTCTBO IO CTpa-
XOBaHMIO BKJIaoB» (cT. 189.77 3akoHa o GaHkpotcTBe). Pac-
IIMpeHNe TaKOW MPAKTHKU, Ha Halll B3IJIAM, HelleJiecooOpa3Ho,
TaK KakK BBeJIEHHE KOJIJIETHATBHOTO YITPaBJIeHUsI, 0COOEHHO T0-
CPEACTBOM YIPABJISIIONIMX KOMIIAHUNA, UMENIO Obl OOJIbIle HEeJI0-
CTaTKOB, YeM TpeuMyInecTB. Kak mokassiBaeT MpaKkTHKa IMpo-
IUIBIX JIET, HA3HAUYEHNEe HECKOJIbKUX KOHKYPCHBIX YITPABIISIONINX
B OJJHO JIeJIO O OAaHKPOTCTBE YAacTO MPUBOIWIIO K HEKeJlaTeslb-
HBIM CIIOpaM MEXAy HUMH, K OTPHUIIATENIbHBIM MOCEICTBUAM
JUTS JTAL, YYaCTBYIOIIMX B Jejie 0 OaHKpoTcTBe. Peanuzarus xe
NPeJIOKEHNS] O HA3HAYEHUH B JIEJI0 O OAHKPOTCTBE YITPABJISIO-
el KOMIaHUA HEMUHYEMO TPUBENET K CYIIECTBEHHOMY YIIO-
POXaHUIO (M TaK HE/IEIIeBbIX) YCIYT MO apOUTPaKHOMY YIIPaB-
JICHUIO, MHAYe TOBOPS, K YMEHBIIICHUIO KOHKYPCHOW MAaccChl, 3a
CUET CTOMMOCTY KOTOPOW TIOAITIeKAT YIOBJIETBOPEHUIO TpeOOoBa-
HUsI KPEAUTOPOB.

B 3akoHe 0 GaHKpPOTCTBE MPEAyCMOTPEHO, YTO apOUTpaxk-
HBIW YIIPABJISIIOIIMIA BIIpaBe MPUBJIEKATh 11 0OECTIeUYeHH s BO3-
JIO)KEHHBIX Ha HEero 0Os3aHHOCTEN B jiejie 0 OAHKPOTCTBE Ha JI0-



TOBOPHOI OCHOBE MHBIX JIUI] C OTLIATOM MX AESITebHOCTH 32 CUET
CPEJICTB OJKHUKA, €CJTH MTHOE HEe YCTAHOBJIEHO 3aKOHOM O OaHK-
porctBe (1. 1 cr. 20.3). B TO ke BpeMsi OTMeuaeTcsi, 4To MoJ-
HOMOYM S, BO3JIOKEHHBIE B COOTBETCTBUM C 3aKOHOM O OaHKPOT-
CTBE Ha apOMTPaKHOTO YIPABJISIONIETO B Jiejie 0 OaHKPOTCTBE,
He MOTyT OBITh TIepeAaHbl Apyrum jumam (1. 5 cr. 20.3).

4. Borpoc 0 MpaBOBOM TOJIOKEHUM apOMTPaKHOTO YIIpaB-

JISIIOIIErO SBIISETCS TUCKYCCHOHHBIM >, JIONIToe BpeMsi B COOT-
BETCTBUU C 3aKOHOM O OaHKPOTCTBE apOMTPaKHBIN YITPABIISIO-
IIMA paccMaTpUBAJICsl B Ka4eCTBE MHIMBU/IYATbHOTO TIPEANpU-
HUMaTess. DTO MOJOXEHUE B JIUTEpaType IMOABEPrajoch Kpu-
THKE: OTMEYaJIOCh, YTO apOUTPAKHOTO YIPABJISIONIETO CIIeAyeT
OTHECTH K MPEJCTaBUTENISIM TaK Ha3bIBAEMbIX IIPUBUJIETMPOBAH-
HBIX npodeccril (HOTapuyChl, aJBOKATHI, AyTUTOPHI, BpauM), KO-
TOPBIE, BBIIIOJIHSS OCOOBIE COLIMAIBHO 3HAaYMMBble (PYHKIMHU, 0051~
3yI0TCSl ClIeJIaTh BBIIIOJIHEHUE 3TUX (PYHKLMII LIEJIbI0 CBOEH MPO-
(beccoHaNBHOM JIEATEIBHOCTH M OTKA3BIBAIOTCS, TAKUM 00pa-

30M, OT LI/ M3BJIeYeHns TpuGbuH >+, Tereph Takoe mpejio-
JKeHre peann3oBaHo B cT. 20 3akoHa o 6aHkpoTcTBe. Ho 310 He
CHSUIO TIPOOJIEMBI ONpe/ieSIeH!s] IIPAaBOBOIO MOJIOKEHUs apOUT-
PaXXHOT'O YIPAaBJISIOILETO.

Ha nam B3misi, apOMTPakKHOTO YIPABJISIONIETO HEJb3s1 pac-

CMaTpuBaTh B KAYCCTBEC MPEACTABUTEIIA KOro-noo u3 Y4aCTHU-

KOB JieJia O 6aHI<p0TCTBe135 , TIOCKOJIbKY apOUTpaXXKHbBIA YIIpaB-

JISTIONIVIA caM SIBJISIETCS JIMIIOM, YYacTBYIOIUM B Jieie O OaHK-



porctBe. B coorBerctBuu ¢ 1. 2 cr. 182 'K P® He asnsworca
MpeICTAaBUTENSIMU JINIIA, AEUCTBYIOLINE XOTS U B UyKUX UHTE-
pecax, HO OT COOCTBEHHOTO MMEHHU. ApOUTpakKHbIEe YIPABJISIO-
M€ JEMCTBYIOT OT CBOETO UMEHHU B UY)KUX MHTepecax (B 4acT-
HOCTH, B MUHTEpPECAX KPEAUTOPOB U AOJIKHUKA), 3a UCKITIOUYEHUEM
TeX PEeJKUX CIIyyaeB, KOrja Mo MpsiMOMY YKa3aHHIO 3aKOHA OHU
BBICTYNAIOT OT UMEHU JIPYTUX JIUII, HAPUMEpP, OT UMEHH JIONK-
HUKa TIPY OCMApUBaHUMU CIENIOK AokHUKA (m. 1 cT. 61.9 3a-
KOHAa 0 0aHKPOTCTBE), MPH 3aKJTIOYEHUN MUPOBOTO COTJIAIIIEHUS
(m. 2 cr. 150 3akoHa 0 GaHKPOTCTBE), MOCKOJIBKY MOJIHOMOYHS
OpraHoB YITpaBJIeHHS JOJUKHUKA C MOMEHTa BBEIEHUS MpOIle-
Jyp BHEILHEro yIpaBJieHUs] 1 KOHKYPCHOTO ITPOU3BOCTBA IIpe-
kpamatwoTtes (. 2 cr. 150 3akoHa o 6aHkpotcTBe). Takum 00-
pa3oM, apOUTPaKHBIA YITPABJISAIONINIA HUKOTO HE TIPE/ICTABISIeT
(HM JOJKHMKA, HA KPEAUTOPA, HU CY/l), OH JIEUCTBYET OT CBOETO
MMEHU B TpeJiesiax MOJTHOMOYMH, IpaB 1 00s13aHHOCTEH, orpe-
JeJIeHHBIX 3aKOHOM O OaHKpOTCTBe. SIBIISISICH JTUIIOM, YYacTBY-
IOIIVM B JieJie 0 OaHKPOTCTBE, apOUTPAKHBIN YITPABJISIONINI pe-
anu3yeT UMEIOIIUECs y Hero MpoleccyasibHbIe MOTHOMOYMS Ha-
paBHE C APYTMMHU YYaCTHUKAMHU Jiesia O OAHKPOTCTBE.
[TpaBoBO# cTaryc apOMTPaXHOTO YIPABJISIOIIETO B OCHOBE
CBOEH CBOJIUTCS K CTATyCy CyOheKTa rpaXkJaHCKOTO MIpaBa U CTa-
Tycy cyObeKTa TpaxkJIaHCKOTO Iporiecca Mo Jeiny O OaHKpOT-
ctBe. Kak cyObeKT rpaxxgaHcKoro mpaBa apOMTPaKHBII yIipaB-
JISTIOLIAIA OT CBOETO UMEHH COBEPIIIAeT pa3HOOOpa3HbIe C/IENKH,
[JIaBHBIM 00Pa30M B OTHOIIICHUY UMYITIECTBA JIOJDKHUKA (TIpofa-



’a) 1 yIOBJIETBOPEHU s TpeOOBaHMI KpeTuTopoB (pacuerhl). Kak
CYOBEKT rpakIAHCKOTO ITPOIIecca 110 Jiety O OaHKPOTCTBE (JIUIIO,
yUYacTBYIOIIee B Jiesie 0 OAaHKPOTCTBE) apOUTPaKHBIN YITPABIISIO-
MU, 10 CYIIEeCTBY, BBICTYIAET YYaCTHUKOM OCOOOTO UCIIOTHU-
TEJIbHOTO IMPOU3BOJICTBA — OPraHOM MPUHYAUTETLHOTO UCTIOJTHE-
HUS CYJeOHBIX aKTOB, BHIHECEHHBIX IO Ty O OaHKPOTCTBE, B
COOTBETCTBYIOIIEH HMCIOMHUTEIBHOM TMporieaype (HalIoieHuy,
(bvHAHCOBOM 0370pOBJIEHUH, BHEIITHEM YIPaBJIEHUH, KOHKYpC-
HOM TMPOU3BOJICTBE, PECTPYKTYPHU3AIIMHU JIONTOB IPaXIaHWHA W
peai3aium ero UMyliecTBa).

Ha nHar B3r1s1/1, B pOZIOBOM OTHOIIIEHUH apOUTPAKHOE YIIPaB-

JICHUEC UMYIICCTBOM HNOJIKHUKA TATOTECT IIO CBOEH IIpupoac K

JOBEPUTEIBLHOMY yIIpaBJIeHUI0 uMyiectsoM (171. 53 'K P®) 136,

C takoii kBanuuKalyen mpaBoBOTo MOJIOKEHU T ApOUTPAKHOTO
ynpagJsioniero He cornaceH E. A. CyxaHoB, IO MHEHHIO KOTOPO-
r0 apOUTPAXKHBIN YITPABJISIONINIA OCYIIECTBIISET YIIPABJICHHE JIe-
SITEJIbHOCTBIO IOPUAMYECKOrO JIMIA B UHTEpecax KpeauTopoB, a

HE JJOBEPUTEJIBHOE YIIPABJIEHUE UMYILECTBOM JOJLKHUAKA 137 Ta-
KOro ke MHeHusd npuaepxusaerca M. B. Temokuna, nomnaras,
YTO 1J151 BOSBHUKHOBEHUSI OTHOLIEHUI JOBEPUTEIBHOIO YIIPaBJe-
HMS HEOOXO/IMM JIOTOBOP, KOTOPBIH B JAHHOM Clly4yae He 3aKJIo-
YaeTcs; KpOMe TOro, [0 €€ MHEHUIO, JOBEPUTEIIBHOE YIIPABJICHNE

1 apOUTPaKHOE YIpaBJIEHUE UMEIOT Pa3IUYHbIe e 8. C no-
BOJAMH YKA3aHHBIX aBTOPOB MOKHO IOCTIOPUTb.
B cootBerctBum co cr. 1026 I'K P® nosepurensHoe ynpas-



JIeHUe MMYIIECTBOM MOXET OBbITh YUPEKJAEeHO He TOJBKO JI0rO-
BOpOM, Kak nosaraer M. B. TemokuHa, HO 1 IO OCHOBaHUSAM,
MPeyCMOTPEHHBIM 3aKOHOM. B 3THX cyyasix mpaBuia, rpemy-
cmotpenHble 1. 53 'K P®, npuMeHs10TCsl K OTHOIIIEHUIO T10 JI0-
BEPUTEILHOMY YIIPABJIECHUIO UMYIIECTBOM, YUPEXKICHHOMY IO
OCHOBaHUSIM, ITPELyCMOTPEHHBIM 3aKOHOM, ECJIM HHOE HE MIPe.y-
CMOTPEHO 3TUM 3aKOHOM UM HE BBITEKAET U3 CYIIIECTBA TAKUX OT-
HOLIEHUW. B ciyuasix Korjga 10BEpUTESIbHOE YIIPABJIEHUE UMY-
IIECTBOM YUPEXKJAETCSI IO OCHOBAHUSIM, MTPEyCMOTPEHHBIM 32-
KOHOM, IIPaBa yupeauTeis yIpaBieHusl, PeyCMOTPEHHbIE ITpa-
Buiamu 1. 53 'K P®, npuHagiexar auily, yKa3aHHOMY B 3a-
KOHE.

B cooTBeTCTBUM ¢ STHMM OOITUMU MpaBUIaMU apOUTpakHOE
yIpaBJieHUuEe UMYILECTBOM JIOJKHUKA YUPEKIAETCS IO OCHOBA-
HUSIM U B MOPSJKE, KOTOPBIE MPEyCMOTPEHBI 3aKOHOM O OaHK-
pOTCTBE. YupenuTeseM YIpaBJeHHs BBICTYIAET 3asBUTENb (K
MOMEHTY BO30Y:K/IeHHS IIPOU3BOJICTBA TIO JIeNly 0O OAHKPOTCTBE
Y BBEJICHUS1 COOTBETCTRYIOIIIEH MPOLIEAYPbl, IPUMEHSIEMOM B e-
7e 0 GAHKPOTCTBE) UM COOpaHUe KPEAUTOPOB (B CITydyasix BBe-
JeHUs1 JPYruX Mpolieayp, MPUMEHsIeMbIX B XOJle jiena O OaHK-
POTCTBE), KOTOpPBIE BIIPaBe YKa3aTh KaHIUAATYpy apOUTpaKHO-
0 YIPaBJISIONIEro U JTOMOMTHUTEIbHBIE MPO(EeCCUOHAILHBIE TPe-
O6oBaHus K Hed. [Ipu coOmoneHnn Nopsiika YTBEPKACHUS ap-
OUTPaXHBIX YIPABJSIONIMX CYy/I MPU BBEAEHUM apOUTPAKHOTO

yIIpaBJieHUsI yTBEPXKIAeT apOUTPAKHOTO YIpaBsiomero (ct. 45

3akoHa 0 GaHKPOTCTBE) 139,



Wmy1iecTBO AOJKHHMKA MOCTYNAET B yIIPaBJIeHUE apOuTpak-
HOro ympasJjsouiero. IIpaBoBoil pekuM MMYIIECTBa 1OKHU-
Ka ¥ TIOTHOMOYH ST apOUTPaKHOTO YIPABJISIONIEr0 B OTHOIICHUH
9TOr0 UMYLIECTBA ONPEAEIIAIOTCS IPaBUJIaMUA COOTBETCTBYIOILEN
npoLenyphl, MpUMeHsieMol B jene o GaHkporcTBe. Coracue
JOJDKHHKA [COOCTBEHHMKA MMYIIIECTBA JODKHUKA — YHUTAPHO-
ro NpeAnpusiTUs, yupeaurenei (Y4aCTHUKOB) TOJKHUKA] B 9TUX
clyvasix He Tpedyercs.

VrpasieHue AeATeNbHOCTBIO JOJKHUKA KaK IOPUINYECKOrO
JIMIIa B TIPOIIECCE ero OaHKPOTCTBA OCYIIECTBIISIIOT OPraHbl I0pH-
JMYECKOTro JIMIIA, BKJII0YAsk PyKOBOAUTESI IOPUIMYECKOrO JIMIIa,
a He apOUTPaKHBIN YITPaBJISIONINIA, Kak noyaraeT E. A. CyxaHoB.
[TpumeHuTeIPHO K TporeaypaM HaOmoneHus 1 (pMHAHCOBOTO
O3IIOPOBJICHHUSI ITO OE3YCIOBHO TaK, MOCKOJIBKY JIaKe TOraa, KO-
I/1a pyKOBOIMTENb JOKHUKA OTCTPAHsETCs OT JIOJKHOCTH, UC-
HOJIHEHUE OOSI3aHHOCTE PYKOBOJAMTENISI BO3JIAraeTcsl He Ha ap-
OUTPAXHOTO YHPABJISIIOLIETO, a HA 3aMECTHTENsI PyKOBOIUTEIS
WIY APYToro pabOTHUKA JOJKHUKA (CT. 69, 1. 2 cT. 82 3akoHa 0
0aHKpOTCTBE). ApOUTPaKHBIN YITPABJISIIONINIA, HE SBJISSCH Opra-
HOM YIIPaBJIEHUs I0PUANYECKOTO JIMLA — IO0JKHUKA, OCYILECTB-
JeT 1po(eCcCUOHAIbHOE YIIPaBJIEHUE UMYILECTBOM JOJKHUKA
B MHTEpecax JIOJKHUKA U KPEIUTOPOB.

[TpuMeHHUTENBHO K MpOLELypaM BHEUIHEro yIpaBlieHUus U
KOHKYPCHOTO IIPOM3BOJCTBA IOJJHOMOYMS PYKOBOAMTENA H
VHBIX OPraHOB YIPaBJIEHUS JOJKHUKA JIEMCTBUTENIBHO MEPEXO-
IAT K apOuTpakHOMY yrpasisomemy (1. 1 ct. 94, m. 2 ct. 126



3akonHa 0 6aHKpOTCTBe). OJJHAKO 3TO CBUIETEILCTBYET JIUIIH O
TOM, YTO B CHJIy 3aKOHA PACHIMPWIMCh BO3MOXHOCTH apOUT-
PaKHOTO YIPABJISAIONIETO B OTHOIIEHUHM UMYIIIECTBA JOKHUKA;
y HEro NOsIBWJIKCH B JIONOJHEHHUE KO BCEMY MOJIHOMOYHUS Opra-
HOB yIPaBJIeHUs I0PUJUUECKOTO JIMLA — I0JIKHUKA.

Uro kacaetcs 3aMevaHusi O pa3Iuiui 1ejield T0BepUTeIbHO-
r0 ¥ apOUTPAKHOTO YIPABJICHHS, TO OHO TaK)Ke HEOUEBHJIHO, a
KAaKUX-TO apryMeHToB Ha 310T cyer M. B. Temokuna He npu-
BOIUT. MeX Iy TeM, Kak Mpe/ICTaBISAeTCs, 11eIb OOOMX UHCTHUTY-
TOB — yIpaBJIeHUE UMYIIIECTBOM B MHTEPECAX YIPABOMOUEHHbBIX
qvil. B nene o 6aHKPOTCTBE TAKMMU JIMIIAMU (BBITOIOIPHOOpE-
TaTeasiMU) MOTYT ObITh U JOJKHUK, U KPEAUTOPHI (B 3aBUCUMO-
CTU OT TIPOLIEAYPHI, TPUMEHSEMOI B Jiesie 0 OAHKPOTCTBE, U ee
PE3YJIbTATOB).

5. Kak ormMevasioch Bhillie, apOUTPasKHBIN YIIPABJISIIOIIHIA 1071
*keH ObITh wieHoMm ogHoi u3 CPO. IIpaBoBoe nonoxenue CPO
ompenenero cr. 21-23.1, 25.1 3akona o 6ankporcree. CPO —
9TO HEKOMMepUYecKasl OpraHu3aiusi, co3gaBaeMasi B OpraHusa-
IMOHHO-TTPaBOBOM (popMe accolmalyu (co3a), UMeIIasi CBO-
€M LIEJIbI0 PEryJIMPOBAHUE U KOHTPOJIb AESTEIbHOCTU CBOMX UJle-
HOB (moamn. 3 m. 3 cr. 50 'K P®). Opranuzarms npuoOpera-
et craryc CPO ¢ natel BKJIIOYEHHS CBEIEHUM O HEW B EauHbIN
rocynapctBeHHbI peectp CPO, KOTOpbIN BEIET OpraH Mo KOH-
Tpomio (Haa3opy) 3a AesatesnbHocThio CPO (denepanbHas cyx-
0a rocylapCTBEeHHOM PErvCTpaly, KaJacTpa U HeJBIKUMOCTH
— Pocpeectp). OcHOBaHMEM /1J151 BKJIIOUEHN A CBEACHUM O HEKOM-



MEPUYECKOW OpPraHU3allMM B YKa3aHHBIA PEECTp SIBJISIETCSI Bbl-
NIOJTHEHNE €10 00s3aTebHBIX TpeOOBaHWM, MPELyCMOTPEHHBIX
1. 2 ct. 21 3akoHa 0 GaHKPOTCTBE:

— COOTBETCTBHUE HE MEHEE YeM CTa e YIEHOB YCIOBUSIM YJIeH-
crBa B CPO, npenycmotpenHsim 1. 2 cT. 20 3akoHa 0 OaHKPOT-
CTBE;

— y4acTHe YWIEHOB He MeHee YeM B CTa (B COBOKYITHOCTH) MPO-
ey pax, MPUMEeHsIEMBIX B JleslaXx O OaHKPOTCTBE, 32 UCKTIOUEHH-
€M TpoIeyp, IPUMEHSIEMbIX B Jeflax 0 OaHKPOTCTBE K OTCYT-
CTBYIOILIEMY JIOJKHUKY;

— HaJIMuue KOMIEHCaMOHHOro (hoHaa, c(hOPMUPOBAHHOTO B
pa3mepe 1 NopsiIKe, TPeAyCMOTPEHHOM CT. 25.1 3akoHa 0 OaHK-
POTCTBE;

— CO3JaHME OPraHOB YIPABJIEHWS U ClELUATU3MPOBAHHBIX
opranoB CPO, (byHKIINY 1 KOMIIETEHI1sI KOTOPBIX COOTBETCTBY-
10T TpeOOBaHUAM, TIPeAyCMOTpeHHBIM CcT. 21.1 3akoHa o GaHK-
pOTCTBe.

Jlns obecriedeHust peasm3arviy paB v 0OSI3aHHOCTEH, OIpe-
JeneHHbIX 3akoHoM o OaHkpotcTBe, CPO o0s13aHa chopmupo-
BaTh CJIE/1yIOIIHUE CTIeIIMATU3UPOBAHHbIE OpraHbl: 1) opraH 1o oT-
O0py KaHIUAATyp apOUTPaKHBIX YIPABJISIOMIMX IS TPEACTaB-
JIeHWSI CyJaM B TIEJISIX YTBEPXKICHUS MX B jiesie 0 OAaHKPOTCTBE;
2) opraH, OCYIIECTBJISIOLINI KOHTPOJIb 32 COOMIOAEHUEM YJIeHa-
mu CPO TpebGoBanumii heiepasibHbIX 3aKOHOB, MHBIX HOPMATHB-
HBIX MPaBOBBIX akTOB P®d, (penepanbHbIX cTaHIAPTOB, CTaHAAP-
TOB U IIPABUJI MPO(ECCUOHANBHON AEATEIBHOCTH; 3) Opra 1o



PacCMOTPEHHUIO JIENT O TPUMEHEHUH B OTHOLIEHUH 4wieHoB CPO
Mep JUCHUIUTMHAPHOTO BO3JIEHCTBUSI.

Crarbeit 22 3akoHa O OaHKPOTCTBE OMpeeseHbl MpaBa |
obsizanHoct CPO. U3 uucna Baxkueumux npas CPO cneny-
€T Ha3BaTh TaKWe IMPaBa, KaK IPEACTABJICHUE W 3allliTa MpaB
Y 3aKOHHBIX MHTEPECOB CBOMX UWJIEHOB — apOUTPaXHBIX yITPaB-
JIAIOIIMX, TPUMEHEHUe B OTHOIIEHUM HUX Mep AWCIUIUIMHAP-
HOM oTBeTcTBeHHOCTU. Cpey 00s13aHHOCTeN — pa3padOTKa CTaH-
JIAPTOB | MPaBMJI MPOPEeCCUOHATBHOM JIEATEILHOCTH apOUTpaK-
HBIX YIPABJIAIIINX, KOHTPOJIb 32 MPO(ECCUOHAIBHOM AEATENb-
HOCTBIO CBOMX YJICHOB, BEJCHUE peecTpa apOUTPaKHBIX YIIPaB-
JIAIIMX — YJIEHOB OpraHW3allii, OpraHu3alusl U MpoBeIeHe
CTQ)KMPOBKU B Ka4eCTBE MOMOIITHUKA apOUTPAKHOTO YIIPaBIIs-
1o11ero, ooecrieuerre (popMuUpPOBaHMUST KOMIIEHCAITMOHHOTO (hOH-
aa.

CPO o006s13aHbl packpbiBaTh HHGOPMAIHIO O CBOSH JeATe/b-
HOCTH Ha CBOeM caiite B ceTu VIHTepHeT, a Takke MpeCTaBIsATh B
OpraH 1o KOHTPOITIO (HA/I30py) CBE/IEHUS COTIaCHO TPeOOBaHM-
SIM, TIPEJTyCMOTPEHHBIM CT. 22.1 3aKoHa 0 OaHKPOTCTBE, B IEJISAX
KoHTposis aesatensHoctu CPO.

CPO Brnpase cosznaBats oObeauaenuss CPO. [IpaBoBoii cra-
Tyc oobequnaenmnii CPO omnpenenen cr. 26.1 3akoHa 0 6aHKPOT-
CTBE.

Oo6vegunenne CPO, B coctaBe kotoporo 6onee yem 50 %
Bcex CPO, cBeneHus 0 KOTOpPBIX BKJIIOYEHBI B EqUHBIN rocynap-
crBeHHbI peectp CPO, BripaBe MpruoOpecTH CTaTyc HAI[MOHAIb-



Horo o0OvenuHenna CPO. HarmonansHoe oObenunenne CPO
BIIpaBe: pa3padaThiBaTh (pefepabHble CTAHAAPTHI; pa3padaThi-
BaTh EAMHYIO0 MPOrpaMMy MOATOTOBKM apOUTPaXHbBIX YIIPaBIIs-
oux; npeacraBisaTh uHTepech CPO B UX OTHOIIEHUSX C Op-
raHaMH rOCy/IapCTBEHHOM BJIACTH U OpraHaMu MECTHOTO CaMo-
yIPaBJICHW; 3alMIIATh IIpaBa 1 3akoHHbIe nHTEpechl CPO; ocy-
IIECTBJISATh MHBIE MPEAYCMOTPEHHbIE 3aKOHOM O OaHKPOTCTBE
MIOJTHOMOYMSI.

HanmonansabiM o6benuHenuem CPO pa3pabarsiBaoTes de-
JiepajibHbIE CTAaHAAPTHI, B TOM YKCIIE B YaCTU: MOPsi/IKa BEICHUS
U colepXkaHus peecTpa TpeOOBAaHUU KPEeJUTOPOB; MOATOTOBKH,
OpraHM3alluyu Y MPOBeAEeHUsI COOPaHUIN KPEAUTOPOB U KOMHUTE-
Ta KPeAUTOPOB; aHain3a (PMHAHCOBOIO COCTOSIHUS JOJKHUKA;
TIO/IFOTOBKY OTYETOB apOUTPAKHOTO YIIPABJISIIOIIETO; TIPOBEIe-
HUS CTAXKMPOBKU B KAUECTBE MOMOIITHUKA apOUTPAXKHOTO YIIPaB-
Jsoniero; nposeeHust npoepk CPO cBoux 41eHOB — apOuT-
PAKHBIX YIPABISAIOLIUX.

PaspaboranHbie (enepasibHbie CTAaHIAPTHI W €IWHAs TPO-
rpaMMa TOATOTOBKM apOUTPaXKHBIX YIPABJISIIOIINX HaIpaBJisi-
I0TCSl HalMOHAIBbHBIM 00benuHeHnneM CPO B peryiaupyronmii
opran (MwunskoHoMpasButus Poccun) i yrBepxkjaeHus (II.
11 cr. 26.1 3akoHa 0 GaHKPOTCTBE).

§ 5. T'ocynapcTBeHHbIE€ OPraHbl, OCYIIECTBJSAIOIINE pe-
ryJlMpoBaHue M KOHTPOJb B chepe (hbuHAHCOBOrO 03/10-
POBJIEHHS U OAHKPOTCTBA

1. 3akoH 0 GAaHKPOTCTBE OIpeesseT KOMIIETCHIIUIO: a) Op-



raHOB, MPU3BAHHBIX OCYHIECTBJISATh TOCYJAPCTBEHHYIO MOJUTH-
Ky B cpepe puHaHCOBOTO 0370pOoBieHus n OaHkpoTcTBa (I1pa-
BUTENBCTBO P®, perynupyionumii opraH — MUHIKOHOMpPa3BUTHUS
Poccun); 6) oprana o KOHTpOIO (Ha/I30py) B YKa3aHHOU cepe
(PepepanbHas ciyx0a rocyIapcTBEHHOW perucTparyu, Kajaacr-
pa v Kaprorpaun); B) yIIOJIHOMOYEHHBIX OPraHOB, TPU3BAHHBIX
NPEACTaBIIATh B Jieie 0 OAHKPOTCTBE U B MPOLIEAYpaX, MpUMe-
HsIeMBIX B JieJie 0 OAaHKPOTCTBe, TpeOoBaHUs 00 yruiarte o0s3a-
TeJIbHBIX IUIaTeker u TpedoBanust PO no geHexHbIM 00s13aTeNb-
crBam (DenepasnbHas HajoroBasi ciyx6a Poccun, cooTBeTcTBY-
I0II[€ OPraHbl UCTIOTHUTEIBHOM BJIacTU CyObeKTOB P® 1 opransl
MECTHOI'O camoympasJieHus) (cT. 29).

2. ITpaButenscTBo PP ycraHaBnmBaeT NOpsI0K NOAAYM YIIOI-
HOMOYEHHBIM OPIraHOM 3asiBJICHWA O NPU3HAHWM [JOJUKHHMKA
OGaHKpPOTOM M TpeOOBaHWA 00 yruiare 0OsI3aTe/IbHBIX IIaTeKen
u TpeboBaHuil PO no neHexkHbIM 00s3aTesbCTBAM; OCYIIIECTB-
JISIeT KOOPAUHALIMIO IEATENIbHOCTU Tpe/icTaBUuTelNiel peaepaib-
HBIX OPraHOB UCIIOJIHUTEJIBHOU BJIACTU U MTPEICTABUTEIIEN TOCY-
JAPCTBEHHBIX BHEOIOMKETHBIX (POHJOB KaK KPEIUTOPOB TIO Je-
HEKHBIM 00513aTeNIbCTBAM U 00s13aTeIbHBIM TUIATEKAM; YCTaHAB-
JIMBAET MOPSAOK MPOBECHHUS yUeTa M aHAJIN3a IJIaTeKeCcrnoco0-
HOCTM CTPaTerMYECKUX OpPraHW3alvi; YCTaHABIMBACT MOPSIOK
ydeTa MHEHUI OpPraHOB UCTIOJIHUTENILHON BJIACTU CyObeKTOB PD
Y OPraHoOB MECTHOTO CaMOYITPaBJIEHUS IIPY oIpeiesieHuu dene-
PAJIbHBIMU OpPraHaMu MCIIOJTHUTEIbHOW BJIACTH CBOEM MO3ULIMU
KaK KPeIUTOPOB MO 00s13aTeIbHBIM TUTATekaM B XO7ie MTPOLIEAYpP,



NpUMeHsIeMbIX B jieie o GaHkpotctBe (1. 1, 5 cr. 29 3akonHa o
OaHKPOTCTBE).
3. Perynupyoiuid oprad — MUHUCTEPCTBO SKOHOMUYECKOTO

pasButusi Poccuiickont @enepaiiu (MunskoHoMmpasButust Poc-

cr) 140 YTBEPKAACT: €AUHYI0 TPOrpaMMy TOATOTOBKU apOWT-

PAKHBIX YIPABIAIIIUX, TPaBUIa MPOBEICHNUS U CaUd Teope-
THUYECKOro 9K3aMeHa 10 TakoW Iporpamme; ¢eiepajibHble CTaH-
JapThl MPpOheCCUOHATBLHOM AESITEIbHOCTU apONTPaKHBIX YITPaB-
JsouMx U (penepanbHble cranaaptsl gesteiabHoctu CPO, pas-
padatbiBaeMble HalmoHaIbHBIM 00beuHeHrneM CPO (1. 4 ct. 29
3akoHa 0 OaHKPOTCTBE).

MWUHKOHOMPA3BUTH I OCYILECTBIISIET TaKXKe Psi] APYTUX IMOJI-
HOMOUMA B cepe (PUHAHCOBOTO O3/I0POBJICHUST W OaHKPOT-
CTBa, IPEAYCMOTPEHHBIX 3aKOHOM O OAHKPOTCTBE M MHBIMHU HOP-
MaTUBHbIMM MPABOBbIMU aKTamH. Tak, B 4aCTHOCTH, B COOT-
BerctBun ¢ [lonoxennem o MunskoHompassutuss PO munn-
CTEPCTBO YCTAaHABJIMBAET MOPSIOK BEIEHUs peecTpa apOouTpaxk-
HBIX YIPABJIAIONINX; MOPSIOK BeAeHus] EqMHOro rocyaapcTBeH-
HOT'O peecTpa CaMOperyJIupyeMbIX OpraHu3aluil; MOpsIOK Be-
aenust EquHoro ¢enepanpHOro peectpa CBeJEHU 0 OAHKpPOT-
CTBE; MOPSAAOK OCYIIECTBJIEHUsI OPraHOM MO KOHTPOMIO (HaA30-
pY) KOHTpoJis (Haa30pa) 3a AesITeIbHOCTBIO CAMOPETYIMPYEMBIX
OpraHu3alui apOUTPaKHBIX YIPABISIONINX; TPUHUMAET JpyTrre
HOpPMAaTHBHBIE TIPABOBBIE AKTHI.

4. Opran 1o KoHTpoJO (Hag3opy) — PenepanbHas ciryxoa ro-
CYIapCTBEHHON peructpaiuu, kagactpa u kaprorpacpuu (Pocpe-



eCTp)141, Haxonsascs B BeeHnn MuHaKoHOMpa3BuTHs Poc-
cum: Beger peectp CPO u cBOAHBIN TOCYIapCTBEHHBIN peEecTp
apOUTPaXHBIX YIPABJIAIOIIMX; OCYIIECTBISIET KOHTPOJIb (Hal-
30p) 3a cobmopenneM CPO enepanbHbIX 3aKOHOB M MHBIX
HOPMaTHMBHBIX IPaBOBbIX akTOB P®d, perymupyiomux nesrtesb-
HocTh CPO); yyacTByeT B OpraHu3aliy MOArOTOBKM apOUTpaxk-
HBIX YIPaBJIAIOIIMX, IPOBEAEHUN U IIPUEME TEOPETUYECKOTO K-
3aMeHa I0 eIMHON POrpaMMe MX MOATOTOBKH; BO30YKAaeT Jie-
710 00 aJMUHUCTPATUBHOM MPaBOHAPYIIEHNH B OTHOIIIEHUHU ap-
ourpaxnoro ynpasisioiiero, CPO uiu ee 105KHOCTHOTO JIUIIA,
paccMaTpuBaeT TaKoe JEJI0 WM HallpaBJIsET €T0 [JIs pACCMOTpe-
HUS B CyqI; oKasbiBaeT noaaepxkky CPO u apOuTpaxHbIM ynpas-
JISIONIMM B XOJIe TIPOLIEyp, IPUMEHSIEMbIX B Jejie O OAaHKpPOT-
CTBE U CBSI3aHHBIX C BOITPOCAMU TPAHCT PAHUYHON HECOCTOSITE b-
HOCTH; yTBEPXKJAET COCTAB KOMUCCHUH I10 IIPUEMY TEOPETUYECKO-
o 9K3aMeHa M0 eJMHOM MpOorpaMMe MOATOTOBKY apOUTPaKHBIX
YIPaBJISIOIIUX ; OCYIIECTBIISIET MHBIE IIPEyCMOTPEHHbIE 3aKOHO-
nareabctBoM P® nomHomoums (m. 3 cr. 29 3akoHa o 6GaHKpOT-
CTBE).

5. B peanmzaumm OTHOIIEHWH OAaHKPOTCTBA YYacCTBYIOT H
MHbIE OpraHbl roCy1apCTBEHHOM BJIACTH, HAIIPUMEP, OPraHbl Io-
CYJapCTBEHHON PErucTpalvy IPUINYEeCKUX JIUI, OPraHbl TOCy-
JApCTBEHHOM PErMCTpalvy IpaB Ha HEJBMKMMOE MMYLIECTBO
U CIEJOK ¢ HUM. Tak, Ha OCHOBaHMHM OIpeJesIeHUs Cyla O 3a-
BEPLIEHUU KOHKYPCHOIO MPOU3BOJICTBA, IIPEACTABISAEMOro KOH-
KyPCHBIM YIPABJISIONIMM B OpraH, OCYIIECTBIISIONINIA Tocyaap-



CTBEHHYIO PETMCTPALIMIO I0PUIUYECKHX JIMLI, YKa3aHHbI OpraH
(®PHC Poccumn) BHOCHUT B EnnHBIN rOCYIapCTBEHHBIM PEECTP
IOPUNYECKHUX JIUI] 3alKCh O JIMKBUJAIMU JODKHUKA — IOPUIU-
yeckoro ymna (cr. 149 3akoHa o 6aHKpoTcTBe). PepepasibHOE
areHTCTBO I10 YIIPaBJIEHUIO FOCYJaPCTBEHHBIM UMYIIIECTBOM OCY-
IIECTBJISIET TTOJTHOMOUMsI COOCTBEHHUKA UMYIIIECTBA JIOJIKHUKA
— (penepanbHOrO roCyJapCTBEHHOTO YHUTAPHOTO MPEANPUSITUS
IIpY MPOBEICHUM TPOLIEAYP, IPUMEHSIEMbIX B ejie O OaHKPOT-
cTBe. MUHUCTEpCTBO BHYTpeHHUX Jies1 PD Beet peectp IUCKBa-
JM(PULIMPOBAHHBIX JIULI.

KommneTteHims opraHoB rocy1apcTBEHHON BJIACTU CYOBEKTOB
P®, opraHoB MecTHOTrO camoyrmpasiieHusl B cpepe OaHKpOTCTBA
orpeessieTcs 3aKOHAMU, MTHBIMA HOPMATUBHBIMH aKTaMU CyOb-
eKTOB P® 1 npaBOBbBIMU aKTaMU OPraHOB MECTHOI'O CAMOYIIPaB-
JIEHUs1, IPUHSATHIMU B IIPEJIeax UX KOMIIETCHIIUH.

§ 6. Cyn, paccMaTpuBalOIIMii 1eJi0 0 GAaHKPOTCTBE

OTHomeHrst GaHKPOTCTBA PEATM3YIOTCSI UCKJIIOUUTENBHO B
(opme cymornpon3BoCTBa 110 ATy 0 OAHKPOTCTBE, YTO MPEJITIO-
JlaraeT o0si3aTeIbHOE yJacThe B UX pealu3alvu CYI0B, KOTOPbIM
TNIO/IBEZIOMCTBEHHBI Aief1a 0 OaHKpoTcTBe. Cy/1, OCYIECTBIIss Mpa-
BOCY/IM€ PUCYIIIUMU EMY METOAAMHU, KOHTPOJIMPYET 3aKOHHOCTh
JesITeIbHOCTY BCeX YYaCTHHMKOB ITpoIIecca T JIey 0 OaHKPOT-
CTBe, CYIIECTBEHHBIM 00pa30M BJIMSET Ha XOJ MPOU3BOJICTBA M0
Jey o OaHKpOTCTBe, BO30YyXk/asl U MpeKpailias ero, yl1oBjIeTBO-
psisi M OTKJIOHSISI XO[ATalCTBA JIMLl, YYaCTBYIOLIUX B JeJie, TIPU-
HUMasi COOTBETCTBYIOIIUE Cy/IeOHbIE AKTHI.



Haripumep, KOHKYpCHOE MPOU3BOJICTBO, SIBJISISCH CIIEIUAb-
HBIM UCTIOJTHUTEJIbHBIM TPOU3BOJCTBOM TIO JieJiaM O OaHKPOT-
CTBE, OTKPBIBAETCSI M 3aBEPIIAETCS HA OCHOBAaHUU COOTBETCTBY-
IOIIET0 CyJeOHOro akTa — pelIeHUs O MPU3HAHUU JOJIKHUKA
0GaHKPOTOM U 00 OTKPHITUN KOHKYPCHOTO TIPOM3BOJICTBA U OIpe-
JEJIEHWS O 3aBEpIICHUM KOHKYPCHOTO IPOU3BOACTBA (CT. 124,
149 3akona o 6aHKpOTCTBE). VICMOTHUTENBLHBIN JTUCT HE BhIAAET-
csi. Cyn yTBepxaaet (OTCTpaHseT) KOHKYPCHOT'O YIIPaBJISIOIIETO,
OCYIIECTBIISIIOIIETO UCTIOTHUTETbHBIE JIEHCTBUS, KOHTPOJIUPYET
€ro JICMCTBUS1, COBEPILIAET UHBIE MPOLECCYAJIbHBIE ICUCTBUS.

Peanuzatus nporieayp, IpUuMEHSIEMBbIX B JieJie O OaHKPOTCTBE,
B paMKax MPOU3BOJCTBA MO JieNly 0 OaHKPOTCTBE CO3JAeT BIie-
JatjieHre 00 0co00 aKTUBHOM POJH Cy/ia B TakuXx fenax. Hekoro-

PbI€ aBTOPHI ITPAMO OTMEYAIOT, YTO: Cy[] MPUHUMACT ACATCIIBHOC

ydacTHe B Ipolielypax, MPUMEHsIEMBbIX B JieJie 0 OAHKPOTCTBE 142,

CyJl B IIPOLIECCE pean3aLvy ITPOLERyp, IPUMEHSAEMBIX B JEJI€ O
OaHKPOTCTBE, «BBITIOMHSAET HEXapaKTepPHbIE ISl HETO (DYHKIIH:
oOI11iee pyKOBOJCTBO U KOHTPOJIb 32 XOIOM IPOLEyp», UTO SIB-

JIIeTCSl OCOOCHHOCTBIO, OTJIMYAIONIEH PacCCMOTPEHHE CYJOM JIEN

14
o 6aHKpOTCTBe OT MCKOBOI'0O IIpOU3BOACTBA 3; IMpaBOBOEC pPCry-

JMpoBaHWe OAHKPOTCTBA JOIKHO 0OeCreuynBaThCsl TIPEJOCTaB-
JIHUEM CyAy IIMPOKUX BO3MOXKHOCTEM 1Jisl TPUMEHEHUSI Cyei-

144 o
CKOI'O YCMOTPEHHUS  ; KOPEHHOU HEIOCTATOK 3aKOHOAATENbCTBA
0 0AaHKPOTCTBE B TOM, UTO OHO BO3JIOKMJIO HA CY/Ibl (DYHKITUM Op-
raHOB XO3SIUCTBEHHOTO PYKOBOJCTBA MPEANPUSATUSMU MOCPE/-



CTBOM apOUTPaKHBIX ynpaBHHIOHH/IXMS.

C TakuMU MO3UIUSAMU, OCOOEHHO B KpailHEM HX MpPOsBJie-
HUH, paTyIOIIUMHU 3a paclllipeHue cyaenckoro ycemorpenus (B.
A. X¥IMHMYEB) UM TPAKTYIOLIMMHU AEATENBHOCTh CYIOB KaK Op-
raHOB X03s1IMCTBEHHOrO pykoBoactea (M. U. Kneanapog), corna-
cuTbes TpyaHo. [Ipu Bcex 0COOEHHOCTAX poJv Cyaa B IIporiecce
peanu3alyu nporeayp, IpUMeHsIeMbIX B Jieie 0 OaHKPOTCTBE,
OH JIMIIIb MPOBEPSIET 3aKOHHOCTh U OOOCHOBAHHOCTH JEWCTBUI
JIVIII, yYaCTBYIONMX B jejie 0 OAHKPOTCTBE, B TOM YHUCIIE apOUT-
PAKHBIX YIPABJSIONINX, COBEPIIAET UCKTIOUUTEILHO TIPOIIECCY-
aJibHbIe (HO He XO3SIICTBEHHbIE) NEeNUCTBUSI, pean3yeT CyJeOHyI0
(a HE UCTIOJTHUTEJIBHYIO) BJIACTb.

AKTHUBHOCTb JIOJKHBI TTPOSIBJISATH JIMIIA, YYACTBYIOIIUE B JIEJIE.
OHU HecyT pUCK HACTYIUICHHUs MOCEICTBUI COBEPITICHUS WU
HECOBEPIIEHUsI UMHU TpoleccyaibHbIX aercTBui. Cy IoKeH
MPOSIBJIATh MUHUMYM aKTUBHOCTH, IEMICTBOBATh B CTPOTOM CO-

OTBETCTBUM C 3aKoHOM 0. Tak, onpenessisi poJjib Cyla B CBS3U
¢ nmpuHIUIoOM coctszaresnibHocTi, ATIK P® rnacur, urto cya, co-
XpaHsis He3aBUCUMOCTh, OObEKTUBHOCTh Y OECIIPUCTPACTHOCTD,
OCYIIECTBJISIET PYKOBOJCTBO IPOLIECCOM, Pa3bsCHSIET JIMIIAM,
YYacCTBYIOIIUM B JieJie, UX TIpaBa U 00SI3aHHOCTH, TIPeyIpeskaa-
€T O TIOCJIE/ICTBUSX COBEPIIEHUS UM HECOBEPIIIEHUSI UMM TTPO-
LECCYAJIbHBIX JIEMCTBUM, OKA3bIBAET MOMOIIb B PEAIA3ALMA UX
1paB, CO3[AeT YCJIOBUS I BCECTOPOHHETO M TMOJHOIO UCCIIe-
JIOBaHUs JIOKa3aTeIbCTB, YCTAHOBJIEHUSI (haKTUUECKUX OOCTOs-
TEJILCTB ¥ MPABWJILHOTO NMTPUMEHEHMSI 3aKOHOB M MHBIX HOpMa-



TUBHBIX IIPABOBBIX AKTOB IIPU PACCMOTPEHMUHM Jiena (I1. 3 cT. 9).
I'. ®. HlepmeneBny mucai, 4ro Cyf IOCTaBIEH Hal KOH-
KYPCHBIM YIIPABJIEHHEM B Ka4€CTBE KOHTPOJMPYIOIIErO OpraHa
HE ISl TOrO, YTOOBI MPOBEPSATDH 1IEIECOOOPA3HOCTb €r0 XO3sIii-
CTBEHHBIX PACTIOPSIKEHHIA, a JIJIsI TOTO, YTOOBI IPOBEPSITh 3aKOH-

HOCTb 3TUX pacnomeeHI/HTIIM. . A. TToKpOBCKUH TaKke IMUCAI:
«ToNnbKO M3 3aKOHA, U3 €ro MPSMBIX [IOCTAHOBJIEHUI WU U3 €TI0
00IIIero /1yXa CyJ IOJKEH YepraTh HOPMBI ISl CBOMX ITPUTOBO-
POB, a OTHIOZIb HE M3 KaKOrO-HUOYb €CTECTBEHHOTO TpaBa MM

U3 OOIUX MPEJCTaBIEHUI O CIIPaBEeAIUBOCTH, 1eJIeCO0Opa3HO-

CTU ¥ TOMY TIOJIOOHBIX, BHE 3aKOHA JIeKAIMX UHCTAHIIAN» 148

Cnyuaun, korma 3akoH O OAaHKPOTCTBE IMPEOCTABIISET CYyIy
NPaBO MMpU HAJTMYMU OMpE/IENeHHbIX OOCTOSTENbCTB BBOIUTD
(prHaHCOBOE 03MIOPOBJIEHNE WJIM BHEIIIHEE YIpPaBJIEHUE BOIIPE-
KM BOJIE KPEAUTOPOB (CT. 75), CBUAETENLCTBYIOT HE CTOJBKO 00
YCMOTPEHHHU CyJa, CKOJBbKO O 3aKOHOAATEJIbHOW BOJIE, MpPEeao-
CTaBJISIIONIEH CYly BOSMOKHOCTH JIJIsl y4eTa UHTEPECOB JIOJKHU-
Ka, KOrJja OHU He ObUTH YUTeHbl COOpaHHEM KPETUTOPOB.

YMeCTHO MOAUEPKHYTh, YTO MPH OOBIYHOM HCIIOTHUTETEHOM
MIPOU3BOJICTBE JJIs Cya TaKKe XapaKTePHbI (DYHKITUU TIPOIIECCY-
QJILHOTO KOHTPOJISl AEUCTBUI M TIOCTAHOBJIEHUI Cy/IeOHBIX MPH-
CTaBOB — UCIIOJTHUTEICH, pACCMOTPEHUS Kajl00 Ha UX JEHCTBUA,
OJTHAKO BOMPOC 00 yUaCTUH Cy/Ia B UCTIOTHUTENIHBIX (TIO CYIIe-
CTBY, XO3SIMCTBEHHBIX — OIUCh, OIIEHKA, OpraHu3alus TOProB,
npojaka UMYIIEeCTBa U T. I1.) JEUCTBUSIX HE BOHUKAET.

KonTpoJibHBbIE BONIPOCHI



1. Kakue nuria MoryT ObITh IPU3HAHBI OAHKpOTAMU?

2. MoryT nu ObITh MPU3HAHBI OAHKPOTAMU CJEAYIOIINE Ka-
TETOpUU JIMII: HEJEeCOCOOHbIE, OrPAHUYEHHO JIeeCcriOCOOHbIE,
6e3BeCTHO OTCYTCTBYIOIIIUE, IPU3HAHHBIE YMEPIIUMHU, YMEpIIIHE,
HaCJIeTHUKHU, POIUTEIN, YCBIHOBUTENH, ONEKYHBI, TIOTIEUNUTEIN ?

3. K10 BhICTyIaer B KauyecTBE KOHKYPCHOTO KpPEAMTOpa U
YIOJTHOMOYEHHOT'0 OpraHa B iejie o 0aHKpoTcTBe?

4. KakoBbl monHoMouusi coOpaHusi kpeautopos? B kakux
clly4asix u30MpaeTcsi KOMUTET KPETUTOPOB?

5. Kakue TpeboBaHus MPeABbSIBISIOTCS K KAaHAUAATYpe apouT-
PaXXHOTO YIIPaBJISIIOIIETO?

6. KakoBo npaBoBoe nosoxenue u komnerenuss CPO u ux
00beAMHEHN?

7. KakoBbl (DyHKIMM PETyIMPYIOIIETO OpraHa M OpraHa Io
KOHTpOJTIO (Haa30py) B cpepe OGaHKpoTcTBa?

8. KakoBa posnb cyaa B mporiecce o aeiny o OaHKpOTCTBe?
Bnipase 1 cyn o cBoeil MHMIIMATUBE BO30YXIaTh MTPOU3BO/-
CTBO TIO JieNTy 0 OaHKPOTCTBE?
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Paznea 11
CyYa0o1IIPOU3BOACTBO 110
HEJIAM O BAHKPOTCTBE

I'naBa 5.

OCOBEHHOCTH CYIOITPOU3BO/JICTBA I10 JE-
JIAM O BAHKPOTCTBE

§ 1. Ilpupooa cyoonpouzsoocmea no deaam 0 OAHKpomcmae.

§ 2. Cmaouu cyoonpou3eoocmea no 0eaam 0 6aHKpomcmee.

§ 1. IIpupoaa cyronpou3BoACTBA MO JejaM 0 OAHKPOT-
cTBe

1. lena o GaHKpOTCTBE OTHECEHBI K OTIEJIbHBIM KaTeropH-
SIM CylIeOHBIX e, pacCCMaTpHUBaeMbIX apOUTPaXHBIM CYIOM IO
OOIIMM TIPaBUJIaM UCKOBOTO TIPOM3BOJCTBA C OCOOEHHOCTSIMH,

npeaycMotpeHHbME T1aBoi 28 AIIK P® u 3akoHOoM 0 OGaHK-

pOTCTB€149.

B ropuanueckoii uTeparype rno-pa3HoMy OIpeiesisieTcs pu-
polia CyAonpOU3BO/ACTBA MO AeIaM 0 OaHKPOTCTBE: Kak 0cOO0ro

HpOI/ISBO,ZICTBalso; KaK MCKOBOI'O ITPOMU3BOJACTBA C 0COOBIM HCIIOJI-
151
HUTCJIbHBIM ITPONU3BOICTBOM > , KaK cuMOM03a 0cOO0T0 U UCKO-
152
BOT'O IMPOMU3BOACTBA > ; KaK CaMOCTOATEJIbHOI'O BUaa IIPpOU3BOI-

CTB21153.



2. Ecnu nipuaepKuBaThCs pasliesieHus TPakJaHCKOrO CyAo-
NPOM3BOACTBA HAa TPU BUAA: MCKOBOE IMPOM3BOICTBO, MPOM3-
BOJICTBO M3 MyOJMYHBIX TIPABOOTHOIIEHUH 1 0cO00€ TTPOU3BOI-
CTBO, — TO JieJia 0 OAHKPOTCTBE ACUCTBUTEJIBHO TATOTEIOT K Jie-
JaM oco0oro rpousBozcTBa. [To Takum fenam 3asBUTEb 00pa-
IIAEeTCS B CY/ C MaTePUATbHO-TIPABOBBIM MPHUTS3AHUEM K JOJIK-
HUKY, TIOPSJIOK YIOBJIETBOPEHUSI KOTOPOTO 3aBUCHUT OT YCTaHOB-
JIeHUs1 OTPEJIeNIEHHOTO I0pUINYEcKoro (pakta (MpU3HAHUS WU
OTKa3a B MPU3HAHUM JOJKHUKA OAHKPOTOM). YCTaHOBJIEHHE CY-
oM akTa OaHKPOTCTBA MMEET IOPUAMYECKOe 3HAUeHUE IS
MIOCTIEYIOIIETO OCYIIECTBICHUSI CyOBEKTUBHOIO TpaBa 3asBU-
TeJsl ¥ IPyTuX KPeauTopoB NOKHMKA. [Ipu3HaHMe AOMKHUKA
OGaHKpPOTOM BJIEUET NMPUMEHEHUE K HEMY CHelMaIbHBIX MPUHY-
JWTEJIbHBIX TPOLEAYP, MPEIYCMOTPEHHBIX 3aKOHOM O OAHKPOT-
CTBE, M 0COOOTO TMOPSIIKA OCYIIECTBICHUSI TPEOOBAHUN Kpe/Iu-
TOPOB, BHIPAXKAIOIIETOCS B yYacTUH KPEJUTOPOB B KOHKYpCE Ha
UMYIIIECTBO JIOJDKHUKA.

Takum 00pa3zoM, B OTIMYHE OT OOBIYHBIX J€7T 0COOOTO MPOM3-
BOJICTBA (HampuMep, Jies1 00 YCTaHOBIEHUU (haKTOB, UMEIOITHX
I0OPUIMYECKOe 3HAYCHHUE), B pAMKaX KOTOPbIX CyOBEKTUBHOE Ma-
TepraJbHOE MPABO HE 3alUIaeTcsi (ero 3armra OCyIecTBIIs-
eTcsl B OTJEJHbHOM TPOU3BOACTBE), B MPOU3BOACTBE MO JIENTY O
OaHKPOTCTBE YCTAaHABIIMBAETCS HE TOJBKO IOPUIMYECKUI (haKT
OGaHKPOTCTBA JIOJDKHUKA, HO U PeaTM3yeTcs MpaBo 3asiBUTENs (a
TaK)Xe APYTUX KPeAuTOPOB, BCTYMMBIIMX B MPOIIECC TIO JIENY O
OaHKPOTCTBE) Ha y4acThe B KOHKYpCe Ha MIMYIIECTBO AOJDKHHUKA



C pacyeToM Ha y/IOBJIETBOPEHHE COOTBETCTBYIOIINX TPEOOBAHUIA.
310 cOMMKaeT MPOM3BOACTBO 1O /Iy O OAaHKPOTCTBE C UCKOBBIM
IPOU3BOACTBOM, A TAKKE UCTIOTHUTENIbHBIM ITPOU3BOACTBOM, Ha
YTO 0OpaIAl0T BHUMaHUE aBTOPHI, TPAKTYIOLHE ITPOM3BOJICTBO
10 Jiesry 0 OAaHKPOTCTBE KaK CMEIIaHHOE.

3. Ecim ucxomuts U3 Ipyroro Nogxona, OTBEPralollero JIelie-
HHE TPk AaHCKOTO CYIOMPOU3BOICTBA HA BU/IBI, TO Jie/a O OaHK-
POTCTBE — 3TO OfIHA W3 KATEeropuil rpakJAaHCKUX e, KOTOpbIe
HOJIeKAT PACCMOTPEHHUIO TIO OOIIMM MPaBUJIAM I'PaKIAHCKOTO
(MCKOBOT'0) CyIOIPOM3BOACTBA C OCOOEHHOCTSIMH, MPETYCMOT-

PEHHBIMHA 3aKOHOIATCJILCTBOM O 6aHKpOTCTBe JJIA 9TOHN KaTero-

PHH I'PaXkJaHCKUX nen >,

JleficTBUTENBHO, TPakJaHCKOE CYAOMPOU3BOJACTBO €IMHO U
HE JIOJDKHO TMOJPA3JesisAThCsl Ha BUJBL, €r0 CYTh BOILIOIIAETCS
B OOLIMX MPaBWJIaX UCKOBOT'O MTPOM3BOJICTBA, JOMYCKAIOIIUX HC-
KJIIOUEHU s [U1s1 ONIPEAEsIEHHbIX KaTeropuil fes. Takoil noaxon B
3HauUMTEIbHOM cTeneHu peanu3oBaH B AIIK P®, rae Bbigenser-
cs 1o cyiecTBy oouuti pazoden 11 «IIpon3BoaCcTBO B apOUTpaxk-
HOM CyZ€ NepBoM MHCTaHIMU. VICKOBOE NMPOM3BOACTBO» U Che-
uuanvhvie pazoenwt: pazaen I «[IpousBoacTBO B apOUTPasKHOM
CyJie MepBOi MHCTAHIMHU IO JIeJIaM, BOSHUKAIOUIMM U3 aIMUHU-
CTPaTUBHBIX M MHBIX MyOJMYHBIX MPABOOTHOIIEHUI» U pa3jien
IV «OcobeHHOCTH MTPOM3BOACTBA B apOUTPAKHOM Cyje IO OT-
JeTbHBIM KaTeropusiM Jei». Takum 00pa3oMm, BCe rpakaaHCKue
Jena, BKJTouasi iena 0 OaHKPOTCTBE, — 3TO OT/AENIbHbIE KATETOPUN
IPakJAaHCKUX eI, MOJIeKalllMe PACCMOTPEHHUIO M0 OOIIKM Ipa-



BWJIAM TPaXKaHCKOTO (MCKOBOTO) CYIOITPOM3BOACTBA C OCOOEH-
HOCTSIMM, IPEAYCMOTPEHHBIMU ITPOLIECCYATTbHBIM 3aKOHOM.

4. Cyaonpou3BOJICTBO 1O JiejiaM O OAaHKPOTCTBE OCJIOKHEHO
TEM, YTO B €r0 paMKax HEPEIKO pacCMaTpPUBAIOTCS YACTHBIE CIO-
PbI, HAaIIpUMeEP, IO OCTIAPUBAHUIO JOJKHIUKOM TPeOOBaHHUI Kpe-
JMTOPOB, TIO OOKAIOBAHUIO KPETUTOPAMU JISHCTBHIA apOUTpaK-
HOT'O YIPaBJISIOIIET0, IO OCTIAPUBAHUIO apOUTPAKHBIM YITPABIIsI-
IOIIMM CJIEJIOK JIOJKHUKA U T. . DTO TAKKe CO3AAaeT TPYIHOCTU B
oTpeeJIeHUH IPUPOIBI CYIOPOU3BOJICTBA IO JiejIaM O OaHK POT-
CTBE, HO HE MOAPBIBAET BBIBO/A O TOM, YTO 3TO I'PakJaHCKOE (HUC-
KOBOE) MPOU3BOACTBO C MCKJIOYEHUSIMU, MPEAYCMOTPEHHBIMU
3aKOHOJIATEJILCTBOM O OAHKPOTCTBE. YKa3aHHbBIE YaCTHBIE CIIOPHI
PaccMaTpUBAIOTCS CYIOM, pa3peiaiovM Je10 0 0aHKPOTCTBE, B
paMKax eIMHOTO IMPOU3BOJICTBA TIO JIENTy O OAHKPOTCTBE B YIIPO-
meHHoM nopsiake (ct. 60, 61 3akoHa 0 OAaHKPOTCTBE) U TIOTYM-
HEHBI JIOTHKE eJUHOTO MPOU3BOJICTBA T10 JeJTy 0 OaHKPOTCTBE.

B pamkax cymorpou3BoAcTBa Mo Jiey 0 OaHKPOTCTBE OCY-
HIECTBJISIOTCS IPUHYAUTEIbHBIE TPOLIEAYPbI, HAIPABJIECHHBIE HA
UCTIOJTHEHWE CYJeOHBIX aKTOB IO ey O OaHKPOTCTBE O BBe-
JEHUU TIPOLIeayp, MPUMEHSIEMbIX K JIOJDKHUKY B Jiefie 0 OaHK-
potcTBe (HabOmoneHus1, (PMHAHCOBOTO O3/I0POBJICHUsI, BHEIITHE-
IO YIpaBJIeHHs, KOHKYPCHOIO MPOU3BOJCTBA, PECTPYKTYpHU3a-
MU JIOJITOB I'PAKAAHMHA, pPeau3allid UMYIIECTBA I'PaXAaHU-
Ha). [Tonaras, 4To U OTMEUEeHHOE OOCTOSATENILCTBO HE TOApPhIBA-
€T BBIBOJIA O €IMHCTBE CY/IOMPOU3BOJCTBA MO Jey O OaHKPOT-
CTBE, pACCMOTPUM MPEACTABIISIONINE UHTEPEC ApryMEHTHI psila



JPyruX aBTOPOB.

Tak, mo muenuo B. B. fpkoBa, npaBoBas npuposa nen o
OaHKPOTCTBE, B CUJTy MX CIIOKHOCTH, BPSIJI JIU MOKET OBITh pac-
KpbITa B PAMKax TPAJULIMOHHO CJIOKUBIIUXCS BUIOB CYAOIPOU3-
BOJICTBA: YKa3aHHOE MTPOM3BOACTBO MPECTABISAET COOOU BIIOM-
HE CaMOCTOSITENTbHBIN BUJI IPOM3BOJCTBA, COUETasi B ceOe YepThl
MICKOBOT'O U UCTIOJTHUTEJILHOTO MPOM3BOACTBA. OHO, C TOUKH 3pe-
HU$1 [10CJIEJOBATENIbHOCTH COBEPIIAEMBIX MPOLIECCYaIbHBIX -
CTBUM, HEOOHOPOIHO U COCTOUT U3 JIBYX CTaJIU: IepBasi — pac-
CMOTpeHHMe Jiejia O OAaHKPOTCTBE CYIOM M BTOpasi — COOCTBEHHO
nporenypa 6ankporctsa. Ha mepBom 3tarne AeWCTBYIOT PUHIIN-
bl CYJIeOHOro MPOILIECca, U MOITOMY CBOAUTH €€ TOJBKO K KOH-
cTaTanyu puanYeckoro ¢akta 6aHKpPOTCTBa (JIMOO K OTKa3y B
TaKOW KOHCTaTallMM) BpsJ M BEPHO. [JOJDKHUK B MOJIHOM Mepe
pacrnosaraetT BO3MOXXHOCTSIMU Y CPEJICTBAMU 3alLUThI OT MOJaH-
HOTO 3asIBJIeHUs1, IOITOMY TaKoe pa3dMpaTesbCTBO HOCUT CHOP-
HBII ¥ COCTS3aTe IbHBIN XapaKTep, OTJINYAETCS] HAIMYMEM CTOPOH
C IPOTUBOMNOJIOKHBIMU UHTEPECAMH, YTO HEXAPAKTEPHO /11 JIeJT
0co00ro Mpou3BOACTBA. B 1Mosb3y M3/M0KEHHOTO MOAXO/AA CBU-
JeTeNbeTByeT U nocraHoBieHne KoncrurynmonHoro Cyna PO

or 12 mapra 2001 r.1%, KOTOPBIM ITOJYEPKHYT CHOPHBIA XapaK-

Tep JieJ1 0 GAHKPOTCTBE Ha [IePBOM STAIle UX PACCMOTPEHUS ,

Ha nam B3misn, cama uaes nudgepeHnmanny rpaxIaHcKo-
IO Cy/IONPOU3BOACTBA HA BU/Ibl HE BHIACPKUBAET MPOBEPKHU, KO-
I/1a OCPEACTBOM Hee He0OXOIUMO OOBSICHUTD MIPUPOJLY MPOU3-
BOJICTB 10 HEKOTOPbIM KaTE€ropusiM JIe/l, B YaCTHOCTH, T10 JIe1aM



0 0AHKPOTCTBE, KOTOPbIE HE YKJIAJIBIBAIOTCS B TIPOKPYCTOBO JIO-
ke 31or uaeu. C y4eTom 3Toro, TpyAaHO COMIACUTHCS C TEM, YTO
MPOU3BOJCTBO MO JejlaM O OaHKPOTCTBE — 3TO eIle ONVH BUJI
I'PakIaHCKOTO Cy/IONPOU3BOCTBA HAPSLY C UCKOBBIM ITPOU3BO/I-
CTBOM, OCOOBIM TIPOM3BOJICTBOM U IMPOU3BOJCTBOM I1O JIeJIaM U3
MyOJTMYHBIX TIPABOOTHOIICHUH.

Henb3st He OTMETUTH BHYTPEHHE MPOTUBOPEUUBYIO MO3UIIMIO
A. B. Conoaunosa, KOTOpbIiA OnpeiessieT MPOU3BOACTBO IO Jie-
7y 0 OaHKPOTCTBE KaK CaMOCTOSITEJIbHBIN BUJI MPOLIECCA U B TO
e BpeMsl yTBEPXKIAeT, UYTO TAaKOW MPOIecC He MOXKET ObITh BbI-
pa’keH OJIHUM MPOU3BOACTBOM, MOCKOJIbKY HAJIMIIO CUCTEMA OT-
JeJIbHBIX MTPOU3BOJCTB, UMEIOIINX Pa3IMYHYI0 HAITPABJIEHHOCTD
u conepxxanue. Kpome Toro, aBTop mnosaraer, 4to Mmporeayphl,
IpUMeHsIeMbIe B fiejie 0 OaHK POTCTBE, U IPOLIECC IO JeJTy O OaHK-

POTCTBEC TaKK€ MPEACTABJIAIOT coboi ABa JICMCHTA KOHKYPCHO-

ro Tporiecca, JBa MPOU3BOCTBA — BHECYAeOHOE U CyeOHOe 157,

[Monaraem, 9To €cM MPOU3BOACTBO MO JETy O OaHKPOTCTBE
— 3TO CUCTEMa OT/ENbHBIX IPOU3BOACTB, TO 3aKOHOMEPHO ObLIO
OBl czienaTh BBIBOJ: €MHOTO MIPOM3BOJICTBA IO JIeNTy O OaHKPOT-
CTBE HE CYyIIECTBYET, a ITO MPOTUBOPEUUT 3aKOHY O OaHKPOT-
CTBE, KOTOPbIM PENIAMEHTHPYET UMEHHO MPOM3BOICTBO IO Je-
7y 0 OaHKPOTCTBE BO BCEX €r0 CTaAMSIX U UHBIX MPOSIBJICHUSIX,
a He KaKyl-TO COBOKYIHOCTb ITPOU3BOACTB. UTO Kacaercs Mmpo-
Heayp, MPUMEHsIEMBbIX B Jiesie 0 OAaHKPOTCTBE, TO U3 CaMOTO HX
Ha3BaHUS CIIEYET, YTO TO CyAeOHbIe MPOIIEAYPHl, peai3yeMble
B paMKax eJUHOro CyIOMPOU3BOJICTBA MO Jey 0 OaHKPOTCTBE.



CynHocTs nporenyp, IpuMeHsIeMbIX B Jiesie 0 OaHKPOTCTBE, 3a-
KJTI0YAeTCs B UCTIOJIHEHUHU CYJIeOHBIX aKTOB. TakoBO MX MeCTO B
CyaeOHOM TPOM3BOJICTBE IO Jey 0 OaHKpoTcTBe. Kaxaas mpo-
1eJypa MMeeT CBOMM OCHOBAaHUEM CY[eOHbIH aKT (omnpeesieHne
WY pellieHre Cy/a), 1 Ha OCHOBAHUHM CyIeOHOTO aKTa OHa 3aBep-
maetcs. Takum 0O6pa3oM, Cyj1 IPOBEPSIET 3aKOHHOCTh U 0OOCHO-
BaHHOCTb JICVCTBUI, CBSI3aHHBIX C peanu3aied mporesyp.
WutepecHa, HO He OeccriopHa Touka 3penus 0. B. Jlutoie-
BOI1, 0OBSICHSIIOIIEH MPOIECC PACCMOTPEHUsI JieJia 0 OAaHKPOTCTBE
yepe3 Tak Ha3bIBaeMble MPABONPUMEHUTEIbHBIE ITUKJIBI, KOJTUYe-
CTBO KOTOPBIX OIpeesieTcsl MpoleypaMu, IpUMeHsIeMbIMU B
nesne o OaHKpOTCTBE. ABTOP BbleNsieT 00s13aTeIbHbIN MOArOTO-
BUTEJIbHBIN ITUKJI, CBSI3aHHBIN C MPOLIelypoi HaOmoaeHus, u da-
KYJIbTAaTUBHBIE MMOJrOTOBUTEIbHBIE IIUKJIbI, CBSI3AHHBIE C MHBIMU
IpoIielypamMu, IPUMEHSIeMbIMU B jiejie 0 OaHKpoTcTBe. Kaskapiii
U3 NPAaBONPUMEHUTENBHBIX IMKJIOB UMEET CBOIO CTAJUIO MTOATO-
TOBKM U CTaJIMI0 PACCMOTPEHUSI C BBIHECEHUEM COOTBETCTBYIO-
miero cyeOHoro akTa. PaccmarpuBast mpupojty mpou3BOJICTBA O
JenaM o OaHKPOTCTBE, aBTOP, C OJIHOW CTOPOHBI, YTBEPKIAET,
YTO yKa3aHHOE MPOU3BOJCTBO HE MMEET LIEJIbI0 YCTAaHOBJICHUE
IopuanUYecKoro ¢akra, a ¢ Jpyrod — 4to B JeJjic 0 OaHKPOTCTBE
YCTaHABJIMBAETCS I0OPUINYECKUN (DAKT HECOCTOSITEIBHOCTU WU
COCTOATEJILHOCTH; YTO B PaMKax jiefa 0 OaHKPOTCTBE Cy/ pac-

CMAaTpUuBaACT HECKOJIBKO CaMOCTOATCIIBHBIX EJI, BBIHOCA 10 KaXK-

AOMY M3 HUX CaMOCTOSITEJIbHBIN Cy,JI@6HbIﬁ aKT 158.

Ha narmm B3m1si/1, HU 3aKOH, HU CYIIIECTBO Jefia 0 OaHKPOTCTBE



(kak gena, BO30YXKJIEHHOTO B OTHOIIEHUM KOHKPETHOTO JIOJIXK-
HUKA) HE JAI0T OCHOBAaHUM TOBOPUTH O HECKOJIBKMX JeJlaX, O
BBIJICJICHUN CAMOCTOSITENTBHBIX TMPOU3BOJICTB B PAMKaX €JMHOTO
IIPOM3BOCTBA MO Jeny 0 OaHKpoTcTBe. Orpeesnsis Ipupoiy To-
r0 WJIM WHOTO, HEOOXOIMMO MCXOAUTH U3 XapaKTEPUCTUKH TOTO
Jena, B OTHOIIEHWH KOTOPOTrO BO30YXKIEHO 3TO MPOU3BOJICTBO,
0COOEHHOCTSIX €ro paccMoTpeHus. Kaxgoe KOHKpeTHoe rpax-
JAHCKOE JIeNI0, BKJIouYas Jefia o OaHKPOTCTBE, paccMaTpUBaeT-
csl B paMKax OJHOTO TPakJIaHCKOTO MPOU3BOJICTBA, XapaKTepH-
3yeMOTO CBOMMU CTaJUSIMU U APYTUMH MPOIIECCYaTbHBIMHU OCO-
6enHoctsivu. Eciii B paMKax IaHHOTO TTPOM3BOJCTBA TIO Ipak-
JAHCKOMY [IeJly UMEeEeT MeCTO PaCCMOTPEHHE U pa3pelieHue co-
MYTCTBYIOIIETO TpeOOBaHM S JIMIIA, YYACTBYIOIIETO B fiejie, TO 3TO
HE COCTaBJISIET €0 CYLIECTBEHHOIO YCIOBHS, TOCKOIbKY MOXET
IIPOM30MTU U BHE €ro — B Ipyrom IpoussojacTee. Eciu B pam-
Kax MpPOU3BOJCTBA MO Jelny O OAaHKPOTCTBE JIOMYCKAETCsl MPH-
3HaHWE TPeOOBAHUIN KPEJUTOPOB, PACCMOTPEHUE BO3PAKEHUN
JOJDKHHKA, 0OXaJoBaHWE NEWCTBHI apOMTPaKHBIX YIPABIISIO-
IIMX ¥ IPYTUE YaCTHBIE CTIOPbI, 3TO OOBSCHSETCS UCKITIOUUTEb-
HO MPAKTUYECKUMU yNOOCTBaMU OObEIMHEHNUSI CBSI3aHHBIX Tpe-
OOBaHUI M HEe MEHsIET TIPUPOJIBI POU3BOACTBA TI0 Jey O OaHK-
pOTCTBE.

Takum 00pa3oM, CyIOMPOU3BOJACTBO MO BCEM I'PaXJAHCKUM
JefaM SIBJISIETCS MCKOBBIM U OCYIIECTBJSIETCS B OTHOIIEHUU
OT/IIEJIbHBIX KaTerOpUil TPaKJAHCKUX JIeT C OCOOEHHOCTSIMH,
IPelyCMOTPEHHBIMH MTPOLIECCYTbHBIM 3aKOHOM. OCOOEHHOCTH



I'PaKIaHCKOTO Cy/IONMPOM3BO/ICTBA TIO JejiaM 0 OAHKPOTCTBE Ha-
CTOJIbKO CYIIIECTBEHHBI (MHOTOUYMCIIEHHBI), YTO OHO pErJIAMEHTH-
pyeTcs crielaibHbIM 3aKOHOM — 3aKOHOM 0 OaHKpoTcTBe. Ta-
KOW MOAXOA K PEeryivpoBaHUIO MOpPsAKA PACCMOTPEHUs AeT O
OaHKPOTCTBE B II€JIOM XapaKTepeH W I 3aKOHO/ATeIbCTBA O
OaHKPOTCTBE JPYTUX CTPaH, IJe TaKXke AEHCTBYIOT ClIeMaIbHbIE
3aKOHBbI O OAHKPOTCTBE.

5. 3akOHOM 0 GaHKPOTCTBE MPEAYCMOTPEHbI TaKXke OCOOEH-
HOCTHU CY/IOTIPOU3BOJICTBA, CBA3AHHOTO C PACCMOTPEHHEM 3asIB-
JIEHUI O NPUBJIEYEHUH K OTBETCTBEHHOCTH JIOJLKHMKA M MHBIX
Jwil B Jienie o 6aHkpotcTBe (1. 5—8 cr. 10). PaccmoTpenvie yka-
3aHHBIX 3asIBJIEHUIA OCYILIECTBIISIETCS CY/IOM, PACCMAaTPUBAIOIIM
1eno 0 GAHKPOTCTBE JIOJDKHUKA. DTO HE UCKIII0YAET, IPU HAJU-
YUY K TOMY OCHOBaHMH, BO30YXIEHUS aIMUHUCTPATHBHOTO M
YTOJIOBHOTO MPOW3BOJCTBA B OTHOILIEHUU TeX ke JIUI] 3a TaKue
NPaBOHAPYIIEHUs, KaKk (PUKTUBHOE U TpeJHAMEpeHHOe OaHK-
POTCTBO, JIpyrue HEMpaBOMEpPHBIE NEUCTBUS MPH OAHKPOTCTBE.
HecmoTpst Ha M3BECTHYI0 OMM30CTh YKa3aHHBIX IMPOIECCYyaTb-
HBIX (popM, OHU paznuuHbl. Pemaiomum daktopom, 0OycoB-
JIMBAIOIUM 3TO Pa3JIUyYMe, SIBJSIIOTCS OCOOEHHOCTU TpeaMeTa
CyneOHOH eATEIbHOCTH, KOTOPbIe COOTBETCTBYIOIIUM 00Opa3oM
BJIMSIIOT Ha (POPMUPOBAHUE CYILIECTBEHHBIX YEPT I'PaKAaHCKOIO,
a/IMMHUCTPATUBHOTO U YTOJIOBHOTO CYIOIPOM3BOJCTBA: MX 3a-

Ja4, IPUHIIAIIOB, CTPYKTYPBI TPABOBBIX MHCTUTYTOB, MEp OTBET-

CTBECHHOCTHU U T. H.159

rpa)KI[aHCKI/Iﬁ npouecCc BO3HUKACT B CBA3M C TI'paXaaH-



CKO-TIPaBOBbIM CIIOPOM WJIM MHOM MPAaBOBOW CUTYyallMel, KOTia
OXpaHsIEMBbIi 3aKOHOM UHTEPEC JIuIa TpedyeT mpuMeHeHus (pop-
MbI CcyneOHOU 3amuThl. [Ipr 3TOM rpaskaaHCKUi Tpoliece, Kak
MIPABUJIO, BO3HUKAET JIMIIIb [0 MHUIIUATUBE 3aMHTEPECOBAHHOIO
mra (ct. 4 AIIK PO, cr. 7 3akoHa 0 GaHKPOTCTBE), B YaCTHO-
CTH, C MOMEHTA IPUHATHU S CYJOM 3aBJICHHUS O IPU3HAHUU JOJIK-
HUKa 6aHKpoTOM. VTHAMBUyaIbHBII HHTEpEC CyObeKTa — pela-
101251 OCHOBA IPOLIECCA, TOITOMY I'PaXkIaHCKOE CYJOITPOU3BO/I-
CTBO BOOOIIIE HE 3HAET CTAANU MIPEABAPUTENILHOTO CJIEICTBUSI.

AJMUHUCTPATUBHBIA U YTOJIOBHBIM ITPOLIECCH BO3HUKAIOT B
CBSI3U C COOTBETCTBYIOIIMMU aJIMUHUCTPATUBHBIMU IPOCTYII-
KaMU M npectyryieHussMu. CoBepllieHHe yKa3aHHbIX MpaBOHA-
pyllleHuid, OCOOEHHO TMPECTYIUIeHUH, TpeOyeT HeMeJIEHHOTO
pearupoBaHMsi CO CTOPOHBI rocygapcrsa. Hampumep, yronos-
HO-TIpolieccyalibHask popMa HAYMHAET MPUMEHSATHCS C MOMEHTA
COBEpILIEHUsI IPECTYIIEHHUS], U B PE3YJIbTATE ITOI0 CUCTEMA YIO-
JIOBHO-TIPOLIECCYAJIbHBIX CTaIMi HAYMHAETCS CO CTaIUN BO3OYXK-
JEHUS JeJ1a, JI03HAHUS U PEJBAPUTEIBHOIO CJIE/ICTBUS.

Bo3HukaeT Bompoc: Kakum 00pa3oM OTMeUeHHbIe OCHOBHBIC
pa3nuuusl TpaxJaHCKOro, aJIMUHUCTPATUBHOIO M YTOJOBHOI'O
CYIOIIPOM3BOICTBA TPOSIBIISIIOTCS B JIeJIaX, CBSA3aHHBIX C OaHK-
porcTBOM?

Tak, I'. ®. IllepmieneBuy nxca, 4To «OaAHKPOTCTBO COCTAB-
JII€T TPECTYIHOE JIENCTBUE, COBEPIIEHHOE HECOCTOSITEIbHBIM
JOJKHUKOM, a TIOTOMY OHO IPEAIONaraeT HeCOCTOATENbHOCTD.
OpHako He cielyeT UCKaTh MPUYMHHOM CBA3U MEKAY MPECTYII-



HBIMHA IleICTBHHMH 1 HECOCTOATEIIIBHOCTEIO, HCO6X0,HI/IMO TOJIBKO
OIHOBPEMCHHOC CYIICCTBOBAHUE. . . OTCYTCTBI/IG HECOCTOATEIIb-

HOCTH UCKJIIOYaeT BO3MOXKHOCTh OAHKPOTCTBA» 160

Jlpyrue cuutaim, 4To «yroJOBHOE MPECIIeJOBAHNE HUCKOIBKO
HE CBSI3aHO PEIlICHUEM I'PakJAHCKOTO Cy/ia, OnMuH (hakT MmpeKpa-
IIEHUS TIaTeXeN ¢ HATMYHOCTBIO MTPECTYIHBIX MPU3HAKOB BITOJI-
HE JIOCTaTOYeH JJIsi ero Bo3OyxkaeHus. Bcskoe mpecTyruieHue
JOJDKHO OBITH MpeciieyeMO HeMe/IJIeHHO 10 OOHApYyKEeHHUH ero,
HE3aBHCUMO OT I'PaKIaHCKUX ero MocaeACTBMA. Tak Kak 0ObsB-
JIEHUE HECOCTOSATEIIBHOCTH 3aBUCHT OT MPOChOBI KPEAUTOPOB, TO
YrOJIOBHOE TpecyieiOBaHKe MPECTYIUICHUSI, He OTHOCSILETOCs K

pa3pAany 4aCTHBIX, CTOAJIO ObI B 3aBUCMMOCTH OT BOJIN MOTEePIICB-

I_I_II/IX>>161; «IIpEaABAPUTECIIbHOC O6CY)KII€HI/IG B INOPAIKE KOHKYPC-

HOTO MPOM3BOICTBA BOIPOCA O BUHOBHOCTH AOJDKHHMKA B IPO-
CTOM WJIM 3JI0CTHOM OaHKPOTCTBE, C OHOM CTOPOHBI, COBEPIIIEH-
HO M3JIMIIIHE YCIOXKHAET KOHKYPCHOE TPOU3BOACTBO, C APYTon —

0e3 BCAKOrO OCHOBAHUS CTECHSIET MpeCjIiCA0BaHNC JOJKHHUKA B
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Bospaxas npotus 31oi TouKku 3penus, I'. ®. IlepieneBuy
OTMeuaJl, 4TO €CJI MPEJOCTAaBUTh YTOJIOBHOMY CYIy pellaTh BO-
poC O HAIMYMKM OAHKPOTCTBA HE3aBUCUMO OT TI'PaKJAHCKOTO
CyAa, TO BO3MOXHO CTOJKHOBEHHE JIBYyX IOPHCAMKIINMA, KOTrJa
JIMLIO, OTHOCUTEBHO KOTOPOTO TI'PaXAAHCKUI Cyl OTBEepr Ha-
auare OaHKPOTCTBA, OyleT OCYkJIEHO YroJOBHBIM CYIOM Kak
0aHKpOT, 1 HA0OOPOT, JIUIIO, MPU3HAHHOE OAHKPOTOM T'paXkIaH-



CKUM CyIOM, OyJeT OCBOOOXKIEHO OT YTrOJOBHOTO IPecie/ioBa-
HUSI, HECMOTPSI Ha OOHApPYXUBIIHMECS MPU3HAKU OaHKPOTCTBA.
[TosToMy HEOOXOAMMO TOAYMHHTEL YTOJOBHOE IpeciieJOBaHKe
MIpeIBapPUTEILHOMY OOBSIBJIEHUIO JIMIIA OAHKPOTOM CO CTOPOHBI
rpakaaHckoro cyna. Kpome toro, rpaskaaHckuii ¢y ropasio 00-
Jiee KOMIIETEHTEH B BOITPOCcax OAaHKPOTCTBA, HEKEITU YTOJIOBHBIM.

VHTEpecHO OTMETUTD TaKKe, YTO B 3araJHOM 3aKOHO/IATe Ib-
ctBe KoHIa XIX — Hauanma XX B. BOIIPOC O CBOMCTBE HECOCTOSI-
TEJILHOCTU M HAJIMYMK B HEX TTPU3HAKOB OAHKPOTCTBA COCTABJISLI
npeIMeT YTOJIOBHOTO TPOIIECCa, HE3aBUCUMO OT TPaKIaHCKOTO
nporiecca. ['pakaaHCKuUil Cy/ JIMIIb COOOIMal B HEOOXOIUMBIX
Cllydasix 0 HECOCTOSITEJTBHOCTU TOTO MJIM WHOTO JIMIIA MPOKYPO-
py. B cooTBeTCTBUY K€ C pOCCHIICKUM 3aKOHOAATEIbCTBOM TOTO
niepriosia BO30YkJICHHE YTOJIOBHOTO TTPECie/IOBaHUS 3a TIPOCTOE
WIN 3JIOCTHOE OAHKPOTCTBO OBLIO IMOCTAaBJICHO B 3aBUCUMOCTD
OT TIPEeIBAPUTENILHOTO MPU3HAHUS COOTBETCTBYIOIIETO CBOMCTBA
HECOCTOSTENIBHOCTH I'PAXJAHCKUM CYJOM.

B coBpeMeHHOM 3amagHOM 3aKOHOHATENCTBE TOHSTHS
«HECOCTOSITEJIbHOCTb» U «OaHKPOTCTBO» JOBOJIBHO YETKO Pa3BO-
narcs. Tak, B CIIHA 11110, B OTHOIIEHUH KOTOPOTO BO30Yk/IEHO
rpakIaHCKOE CYJOIPOU3BOJICTBO 10 JIETy O HECOCTOSITETIBHOCTH,
BO BpeMsI TIPOU3BOJICTBA CUYMTACTCSI HECOCTOSTENILHBIM, a TOCIIe
CyIeOHOTO pelieHrsI MOKeT ObITh PU3HAHO OAHKPOTOM CO BCE-
MU BBITEKAIOITMMHU MMOCeACTBUAMU. [1o MHEHMIO psiia aBTOPOB,
1eJIeco00pa3HoO ObLIO ObI HCIOIB30BAaTh B POCCHIMCKOM 3aKOHO-
JaTeJIbCTBE aMEPUKAHCKUN BapUAHT COUYETAHWSI HECOCTOSTEIThb-



HOCTH U 6aHKp0TCTBal63.

Kak pemiaercs 3TOT BOIPOC B COBPEMEHHOM POCCUKCKOM
3akoHonaTeabcTBe? CpaBHUTENbHBIA aHaMu3 cT. 10 3akoHa o
6ankporctie, cT. 14.12 KoAIl P® u ct. 196-197 YK P® cBu-
JIETEILCTBYET O CIICAYIOIIEM.

Bo-niepBbIx, nMest pa3Hyio mpupoay (TpakJaHCKyIo, aIMUHU-
CTPaTHBHYIO, YTOJIOBHYIO ), COOTBETCTBYIOIIIME COCTABHI IIPABOHA-
PYIIEHUI U MX TMOCTEACTBUS C(POPMYIMPOBAHBI B PAa3HBIX 3a-
KoHax. Takum 00pa3om, 3aKOHOATENh TIOCTYIUI OoJiee mocyie-
JIOBaTeJIbHO, YeM 3TO ObLIO cIeaHO B 3akoHe O OaHKPOTCTBE
1998 r., HEeMoCpeACTBEHHO COJEPXKABIIIEM OIpe/IeIeHUs TTOHSI-
THIA (PUKTUBHOTO M IIPEIHAMEPEHHOTO OaHKPOTCTBA. leficTBYIO-
i 3aKOH 0 OAaHKPOTCTBE HE COAEPKUT TAKWX ONpE/ICICHUMH,
a yKa3bIBaeT TOJIbKO Ha MPU3HAKM TPAKAAHCKUX MPaBOHAPYIIIe-
HUM 1 ux nocnenctsus (cr. 10).

Bo-BTOpBIX, 003aHHOCTD BHISIBIISITH IPU3HAKY TPETHAMEPEH-
HOTrO ¥ (PUKTUBHOTO OAHKPOTCTBA B TMOPSAKE, YCTAHOBJIEHHOM
(benepanbHBIMK CTaHAAPTaMU, a TAKKe OOCTOSITENIbCTBA, OTBET-
CTBEHHOCTb 3a KOTOpbIe TIpeaycMoTpeHa cT. 10 3akoHa o GaHK-
POTCTBE, BO3JIOXKEHA HAa apOUTPAXHBIX YIIPABJISIOMNX. YCTaHO-
BUB 3TU MPU3HAKU, apOUTPAKHBIN YIIPABJISAIONINI COOOIaeT O
HUX JIMIaM, YYacCTBYIOIIMM B jiesie o 6ankpotcTBe, B CPO, une-
HOM KOTOPOW SIBJISIETCSI apOUTPaKHBIN YIPaBJIAIONIUKN, coOpa-
HUIO KPEJIUTOPOB U B TOCYJAPCTBEHHBIE OPraHbl, K KOMIIETEH-
M KOTOPBIX OTHOCUTCS PAcCCMOTPEHHE COOOIIEHH 00 aaMu-
HUCTPATHBHBIX MPAaBOHAPYIICHUSX U MPECTYIUIEHUSAX. YKe U3



3TOr0 BUJHO, YTO MHOE CYAOTPOU3BOICTBO MOXKET ObITh BO30YK-
J€HO HE3aBUCUMO OT PEelIeHHs Cy/ia 1Mo Aery 0 OaHKPOTCTBE.

Kpome Toro, 1aHHbIN BBIBOJ, MOATBEP:KAAETCS TEM, UTO yCTa-
HOBJIEHHE (PUKTUBHOIO OaHKPOTCTBA O3HAYaeT OTCYTCTBHE OC-
HOBaHWM /1151 IPU3HAHUSA JI0JDKHUKA HECOCTOSTENBHBIM. B coOT-
BETCTBUH CO CT. 55 3akoHa 0 OAHKPOTCTBE CYJ OTKA3bIBaeT B
NPU3HAHUU JIOJDKHUKA OAaHKPOTOM, €CJIM YCTAHOBUT, YTO 3asiB-
JIeH"e O NMPU3HAHUU JO/DKHUKA OaHKPOTOM MOJAHO MM TP Ha-
JIMYMY BO3MOKHOCTH YOBJIETBOPUTH TPEOOBAHMSI KPEAUTOPOB B
TIOJTHOM 00beMe WJIH IOJKHUK He TTPUHSLT Mep 10 OCIIAPUBAHHIO
HEOOOCHOBAHHBIX TPEOOBAHUH 3asIBUTEIIS.

BbIBOZ 0 HE3aBUCHMOCTH I'PaXkJaHCKOTO, aJMUHUACTPATUBHO-
'O ¥ YTOJIOBHOT'O CYJOIIPOM3BOACTB MOKHO CIEJIaTh TAKKE B CBA-
31 C aHAJM30M HOPM O TIpeTHaMEpeHHOM OaHKpOTCTBE. BhIsB-
JIeHUe MPU3HAKOB IMpeJHaMEPEeHHOro OaHKPOTCTBA (B OT/IMYME
OT CUTYalMH ¢ (PUKTUBHBIM OAaHKPOTCTBOM) HE SIBJISIETCS] OCHO-
BaHMEM JJI51 OTKa3a B MPU3HAHUM JIOJUKHMKA OaHKpoToM. OfHa-
KO (baKT MPHU3HAHMS CYIOM JOJDKHUKA OAHKPOTOM HE SIBIISIETCS
HEOOXOAMMbIM OCHOBAHUEM [|1s1 BO30YKIEHHUsI MHOTO IPakIaH-
CKOTI'0, aIMUHUCTPATUBHOI'O WX YTOJIOBHOTO CyIOIIPOU3BOCTBA
10 JIeJTy O MpeJHaMepeHHOM OaHKPOTCTBE.

B suteparype npaBWIIBHO OTMEYaeTcsl, 4TO IpeKpalleHue
NIPOM3BOJCTBA TIO Jiely 0 OAHKPOTCTBE MpeKpamiaeT rpaxiaaH-
CKO-IIPABOBbIE MOCJIEACTBUS, T. €. OCTAECACTBUSA TPU3HAHUA JIH-
a OaHKPOTOM, HO HE TOCJEACTBUS NPEIHAMEPEHHOCTH TeX
JEWCTBHIA, KOTOpbIe NMPHBENIA K OaHKPOTCTBY (TpeqHaMepeH-



HOro 0aHKPOTCTBA). AJIMUHUCTPATUBHO-TIPABOBOE WJIN YTOJIOB-
HO-TIPAaBOBOE TpecyIeIOBaHUE JIUI], BUHOBHBIX B OaHKPOTCTBE,
JOJDKHO TIPOJIOJIKATBCS U TIOCJIE OKOHYAHUS TPakKIaHCKOTO CY-
JOIPOM3BOJICTRA T10 Jely O OAHKPOTCTBE.

Takum oOpa3oM, clielyeT cieaTh BBIBOJ O TOM, YTO CY/IOIPO-
W3BOJICTBO TIO JIeJly O OAaHKPOTCTBE M €r0 WCXOJ HE SIBJISIOTCS
HEOOXOIMMbIM OCHOBAHUEM JIJIs CYIOTIPOU3BOJICTBA 11O aIMUHHM-
CTPaTUBHBIM M YTOJIOBHBIM JieJiaM O (DUKTHBHOM U TIpeHaMe-
PEHHOM OAaHKPOTCTBAX.

§ 2. Craanu cyionpou3BO/ICTBA MO JejJaM 0 OAHKPOT-
CTBE

1. OcobenHocTH A€ 0 OAHKPOTCTBE CBs3aHbI C JIBUKCHU-
€M 3THX JeJ1 Yepe3 OIpe/ie/ieHHbIe CTAJUU CYIOIPOU3BOJICTBA,
MPOSIBJISIIOTCS] HA 3TUX CTaAUSX. B CBSI3U ¢ 9TMM HEOOXOIUMO
OTIPEJICTIUTLCS C TEM, YTO TIPEICTABIISAIOT COOOM CTaUU MPOIIEC-
ca ¥ Kakue CTaJIu MPOXOIAT Jiejia o 6aHKpoTcTBe. Kpome Toro,
BOIIPOC O CTaJMsIX CYIONPOU3BOJCTBA TIO Jiely O OaHKPOTCTBE
IPE/ICTABIISIET UHTEPEC, MMOCKOJIbKY B IOPUAMYECKOU JIMTEpaType
9TU CTAJIUHN HEPEJIKO CMEITUBAIOTCS C TIPOLIE/ypaMHU, TIPUMEHsIe-
MBIMH B JieJie 0 OAaHKPOTCTBE.

[Mpesx e Bcero OTMETHM, UTO B IOPUINYECKOM JINTEpAType HET
€IMHCTBA MHEHUI HU TI0 BOITPOCY O MOHSITUY CTa/TUH CYIOTIPOU3-
BOJICTBA, HU TIO Borpocy 00 ux Buaax. [IpeacraBurenu mporiec-
CYaJIbHOW HayKH TOJ CTJAUSIMKM CYJOIPOM3BOJICTBA TOHUMAIOT:
COBOKYITHOCTb TPOIIECCYaJIbHBIX JISHCTBUN W TPOIIECCYATbHBIX
OTHOIIIEHUH, OObEAMHEHHBIX OJIMKAMINe TTPOIeCCYaTbHOU Tie-



164 o 1
JIBIO 6 ; YCTAHOBJICHHBIM 3dKOHOM MNOPAIOK NBUKCHUA NCJIa 65;

CaMOCTOATCJIBHBIC 9Tallbl, CBA3AHHLIC MCKIY coboi HEIoCcpea-

CTBCHHBIMU 3aJJa4aMU U €IWHCTBOM ITPUHIIUIIOB HpOL[CCCal66.

[TpeacTaBUTE M TEOPUM IOPUIUIECKOTO IMpolecca MOAXOIAT K
OTpeJIeJICHUIO CTaMiA CYIOITPOM3BOCTRBA IIUPOKO, YTO, HA HAIII
B3MJISII, HE MCKJIIOYAET, a, HA0OOPOT, MpearosiaracT HeoOX0Iu-
MOCTh OTpe/ie/ieHHsI CTaJIMi TPOIlecca B OTPACIeBOM paspese.
[To ux MHEHUIO, CTa/IMsI TIPOIIECCa — STO OTHOCUTEIbHASI 3aMKHY-
Tasi, IMHAMUYeCKasi COBOKYITHOCTb TOCJIEIOBaTEIbHO COBEpIIIae-
MbIX YYaCTHUKAMHU TPOIIecca IOPUANIECKUX AeHCTBHIA, HaIIPaB-
JICHHBIX Ha JIOCTHKEHHE OOIIEro MpaBOBOTO pe3y/ibTaTa U OCY-

IECTBIACMBIX B COOTBETCTBMU C HOPMATUBHO 3aKPCIIJICHHBIMUA

IPOLIELy PHO-TIPOLIECCYATIbHBIMU TPEOOBAHUSAMU 167,

OTHOCUTENBHO BbIIEJIEHUS BUAOB CTAUN CyIOIPOU3BOICTBA
TAaKKe HET eIMHCTBA MHeHUM. [IpeacTaBuTeny MMUpoKoro nNoHu-
MaHUs CTaJIMMHOCTU IpOLEcca BBIACIAIOT B KaUYECTBE CTAMM:
IPOM3BOZACTBO B CyA€ NEPBOM MHCTAHIIMM; IIPOU3BOJICTBO B Cy/Ie
BTOPOV MHCTAHLIMY; IIPOU3BOACTBO I10 IEPECMOTPY PELIEHUH 110
BHOBb OTKPBIBLIIMMCSI OOCTOATEIbCTBAM; UCIIOIHUTEIBHOE ITPO-

u3BOICTBO %%, Hexkoropsie aBTopsl (M. K. IOkoB, B. M. Ilep-
CTIOK) MPeJIaraloT pa3aeauThb MPOLECC Ha 1Be OOJIbIINE CTaJUU:
IIPOU3BOJICTBO B Cy/€ IEPBOM MHCTAHIIMU U ITPOU3BOJICTBO 10 1e-

pPeCMOTpy CyAeOHBIX aKTOB, — UCKJIIOYMB M3 HUX WCIIOJTHUTEIb-

HOC ITPOU3BOACTBO 169 .

Ha Hamn B3r1s11, ¢ TaKUM MMOHUMAaHUEM CTaJIMAHOCTU CYJIO-



MPOU3BOJICTBA COITIACUTHLCS HEJIB3sI, OCKOJIBbKY OHO, IO CYIIe-
CTBY, OTpaXkaeT JABMKEHHE Jiesia He TI0 CTa/IUsIM, a T10 Cy1eOHbIM
uHCTaHIMsIM. Kpome Toro, abcomoTHOe OOBIIIMHCTBO IPaX/I1aH-
CKMX JIeJl Ha MPaKTHUKE He BBIXOOWT 3a Tpe/eibl POU3BOICTBA
B cyjie niepBoy nHcTaHImu. CrieioBaTesIbHO, TOCTAaHOBKA BOIPO-
ca 0 CTagusaX B OTHOIICHUH 3THX JieJl yTpauuBasia Obl BCSIKUM
CMBIC]T.

Cama aprymeHTarIus1 peiCTaBUTeNIel IMPOKOro MOHUMAaHUS
CTaJIMIHOCTHU TIpoliecca HeyOeauTesbHa. OTMevast, 4To IIaBHOe
IUIS1 onpe/ieIeHHsI CAMOCTOSITeIIbHOM CTaIK Ipoliecca — 310 ee
3aBEpIIEHHOCTb, OHM HE MOT'YT OTPUIIATh TOTO, UTO Cy/IeOHOE pe-
1meHre (Kak UTOr MPOM3BOJCTBA B Cyjie TIEPBOW MHCTAHIINK) He
SIBJISIETCSI 3aBEPIIICHHBIM — OHO MOKET OBITh [IEPECMOTPEHO JIUOO
Jaxe OTMEHEHO.

[MpencraBuTeM y3KOro MOHMMAHMS CTaAMHHOCTH MpoIecca
OTHOCST K CTaJIMSIM I'PaXJaHCKOTO Mpoliecca 00si3aTe/bHbIE CTa-
auu (BO30YyXKIEeHHWE IPakJaHCKOTO Jej1a, MOArOTOBKA IPaXaaH-
CKOTO Jiesia K CyeOHOMY pa30ouparelsibCcTBy, CcyleOHoe pa3oupa-
TEJILCTBO 10 I'PaXJIAHCKOMY JeNy), a TaKke HeoOs3aTelibHbIe
CTaJMH, CBSI3aHHBIE C NMEPECMOTPOM CYAEOHBIX aKTOB, HE BCTY-
NMBIIKX B 3aKOHHYIO CUITY; IEPECMOTPOM CYIeOHBIX aKTOB, BCTY-
NMBIIKMX B 3aKOHHYIO CHJTY; IEPECMOTPOM CYJICOHBIX aKTOB, BCTY-
NMBIIMX B 3aKOHHYIO CHJTy, B MOPsJKE HAA30pa; MepecMOTPOM
Cy/IeOHBIX aKTOB, BCTYNHUBIIKMX B 3aKOHHYIO CHJIY, [0 BHOBb OT-
KPBIBIIMMCST WJTK HOBBIM OOCTOSITE/IbCTBAM; MCTIOJIHEHHUE Cy1e0-

1
HBIX aKTOB) 0 ykasannwe CTaJuy Ipoliecca, Kak paBuio, cie-



JYIOT OfIHA 3a APYroM, OJHAKO B OINPEJEIEHHBIX CIyYasix HEKO-
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0 cilyyasix, KOrja OTCyTCTBYIOT HEOOXOIMMbIE TTOBO/IBI M 0OCTO-
ATENbCTBA (KaTOOBI, BHOBb OTKPBIBIIMECS WA HOBBIE 0OCTOSI-
TEIbCTBA, OTKA3 OT JOOPOBOJIBLHOTO MCIIOJTHEHUSI CYJeOHBIX aK-
TOB) U, CJIEIOBATEJIbHO, COOTBETCTBYIOIIME UM CTaJUH, CBSA3AH-
HbIe C MEPECMOTPOM CYAEOHBIX aKTOB M MPUHYJUTEIbHBIM HC-
MIOJTHEHHEM Cy/IeOHBIX aKTOB.

2. Jlena o GaHKPOTCTBE PACCMATPHUBAIOTCS apOMTPaKHBIMU
CyJlaMU U IPOXOJAT T€ XK€ CTaluu CyA0IPOU3BOICTBA, UTO U JIIO-
Oble rpaxaaHckue fena. OJHaKO CyIECTBYIOT U Jpyrie TOUKH
3peHus1, KOTOpbIe He OECCIIOPHBI, TOCKOIBKY BEAYT K CMEIIEHHIO
CTaJIvil CyIONPON3BOICTBA T10 JIeNTy O OAHKPOTCTBE C MPOIIETY-
pamMu, MPUMEHsIEMBIMU B Jiejie 0 OaHKPOTCTBE.

Hanpumep, o muenuio M. JI. CkypaToBcKoro, paccMoTpe-
HHE Je1 0 OaHKPOTCTBE IMOApA3IesseTcsl Ha JIB€ CTaJuH: pas-
OMpaTeNbCTBO JieNa U mporieaypa 6ankporctsa. [lepBas craaus
npe/CTaBiseT co00il COOCTBEHHO MPOLIECC MO JIeTy O OaHKpPOT-
CTBE€, HAUMHAIOLLMIICA TOJauel 3asBJIEHUS O IPU3HAHUU JOJIK-
HHMKa OaHKPOTOM M 3aKaHYMBAIOIINICS BHIHECEHHEM CyIeOHOTO
aKTa, KOTOPbIM YCTaHABJIMBAETCS IOPUINYECKUMN (PAKT — HECO-
CTOAITEJIBHOCTh WJIM COCTOSITEJIBHOCTb JOJDKHMKA. 3ajadya BTO-
poil craiuu — mpoueaypsl OaHKPOTCTBA (BHELIHEro YIpaBlie-
HUsA, KOHKYPCHOI'O ITPOU3BOACTBA, MUPOBOI'O COITIALLIEHUS) — Pe-
anm3anys cyneOHOro akTa (aHaJIOTHsl CTaJMY UCTIONHUTETBHOTO
npousBozacTBa). Ilporeaypa HaOMOAEHUS OTHOCUTCS K TIEPBOMA



CTa/IUM PacCMOTpEHHM S Aie1a 0 OAHKPOTCTBE, TAK KaK BBITMIOTHSIET,

10 CYILIECTBY, OOECIIEUNTEbHYIO q)yHKumo”z.

C yka3aHHBIM MHEHHEM TPYIHO coriacuthes. IlepBas cranus,
BbI/IeJIsIeMasi aBTOPOM (pa3OMpaTenbCTBO Jieia B CyJe), 1O Cyllle-
CTBY, IIPEICTAaBIISAET COOOM KaK MUHUMYM TPH CTaJuU: BO30OYXK-
JeHue jiena o OaHKpPOTCTBE, MOArOTOBKA Jefa K pa3ouparelib-
CTBY U COOCTBEHHO CyJieOHOe pa30MpaTeIbCTBO Jie1a O OAHKPOT-
ctBe. Pa3OuparenbcTBO fiesia 0 GaHKPOTCTBE MOXKET BKJIIOUATh U
CTaJuM TIepecMOTpa CyleOHBIX aKTOB, a TaKXkKe CTa[HI0 MPUHY-
JUTEJILHOTO UCTIONTHEeHU s cyAeOHbIX akToB. [1porieaypa e OaHk-
POTCTBA, Ha3bIBaeMasi aBTOPOM BTOPOU CTaJUeN CyJOIPOU3BO/I-
CTBa T10 JiesiaM 0 OAHKPOTCTBE, HA HAIII B3IJISII, HE MOXKET OBITh
KBaJIM(PUIIMPOBAHA B KauyeCTBE IpolieccyanbHon craauu. [Tpo-
ey pbl, IPUMEHsIEMbIE B Jiesie 0 OAHKPOTCTBE, Kak Oy/IeT Moka-
3aHO Jlajiee, — 3TO KOMIUIEKC Mep OpraHM3allMOHHO-9KOHOMUYE-
CKOTO XapakTepa, KOTOpble IPUMEHSIOTCS K HEeIJIaTeKecrnocoo-
HOMY JJOJUKHUKY B OIPEIEICHHBIX IeJIsIX: 0OecrieueHrne CoXpaH-
HOCTU MMYILECTBA JOJDKHUKA U aHAIU3 ero (pMHAHCOBOTO CO-
crosiHusA (Tiporieypa HaOoIeH!sT); BOCCTAHOBJICHHE TUIaTekKe-
CMOCOOHOCTH IOJKHUKA (TTPOIIEAYPbl (PMHAHCOBOTO 03/10POBIIE-
HUS1, BHEIIHETO YIPABJIEHUSs, PECTPYKTYpU3alMU JOJITOB); MPU-
HYIUTENbHAS JTMKBUAALMS JIOJUKHUKA U YJOBJIETBOPEHUE Tpe-
OOBaHMI KPEAUTOPOB (KOHKYPCHOE MPOM3BOJCTBO); peaiu3a-
IIUs1 UMYIIECTBA TPpakJaHWHA; U3MEHEHUEe CofiepkKaHusl 00s13a-
TEJIbCTB, CBA3BIBAIOIUX J0JDKHUKA U KPEAUTOPOB (MUPOBOE CO-
ramieHue). TepMuH «ctaausi OaHKPOTCTBa» SIBJISIETCSl HEBEP-



HBIM 110 cyTu. CreayeT 4eTKO pa3iudaTh MOHATHS «CTaIusl Cy-
JONIPOM3BOJICTBA» U «IIPOIIE/Iypa, IpUMeHsieMas B Jiejie O OaHK-
POTCTBE».

Kak yxe ormeuanoch, A. B. CononuiaoB cuMtaer HeoOOC-
HOBaHHBIM TEPEHECEHUE TPAIUIIMOHHO CJIOKHUBIIEHCS CHCTEMBI
CTa/IUi Tpoliecca Ha CyAeOHbIN TPOIIecC MO JieiaM O OaHKpPOT-
CTBe, MoJiarasi, 4To CUCTEMa CTaJIUK Mpoliecca 1o JaejiaM o OaHK-
POTCTBE JOJIKHA YUUTHIBATH CTAAUAHOCTD KaK OTIEIbHBIX MPO-
W3BOJICTB B PAMKAaxX Ha3BaHHOTO IPOIIECca, TaK U CYJOIPOU3BO/I-
CTBa 10 JieJIaM O OaHKPOTCTBE B 11e7I0M. Takoi BHIBOJ JIOTUIECKU
CIICTyeT M3 MPEJIIIECTBYOINX OOIIMX BHIBOJIOB aBTOpA; B 4aCT-
HOCTH, TIO €r0 MHEHUIO, pPa3HOOOpa3ue cyaeOHOI NesTeIbHOCTU
1o JieiaM 0 OAHKPOTCTBE TAKOBO, UTO MPOIIECC O JIAaHHOM Ka-
TErOpUH JIe]1 He MOXET OBITh BBIPAKEH OIHUM MPOU3BOJCTBOM.
Hamuno qudrdepennmanust mporiecca 1o jeinam o OaHKpOTCTBE
KaK CHCTEMBbl OT/AENbHBIX MPOU3BOJCTB, UMEIOIIUX Pa3TUYHYIO
HAIpaBJIEHHOCTh U cofiepkaHue. B paMkax mpoiiecca 1o aeiy o
OGaHKPOTCTBE HEOOXOMMO Pa3JINYaTh HECKOJIBKO IPOU3BOJICTB,
KQKIOMY U3 KOTOPBIX UMMAHEHTHO TPUCYIIU CTAANUA BO30YK-

JIeHus1, IOJrOTOBKU K CyAeOHOMY pa3oupartesbcTBY U CyAeOHOro

pa36I/IpaTeJH)CTBal73.

BbIBO11 aBTOpaA O MPOM3BOJCTBE M0 Jesly 0 OAaHKPOTCTBE KaK
CUCTEME OTHEJIbHBIX ITPOU3BOICTB SBHO IIPOTUBOPEUUT IIPOLIEC-
CyaJIbHOMY 3aKOHOJATEJbCTBY M 3aKOHY O OAHKPOTCTBE, B KO-
TOPBIX COAEPKATCA HOPMBI, PENIAMEHTUPYIOLIAE CAMOCTOSATENIb-
HOE MTPOM3BOJICTBO MO JieJly 0 OaHKPOTCTBE BO BCEX €0 CTAAUAX



Y MHBIX MPOSIBJICHUSIX, & He HEKYI0 COBOKYITHOCTb TIPOU3BOICTB.
OmmrGoYHOCTH OOIIMX BHIBOJAOB IMTPUBOAMT aBTOPA K OIIMOKAM B
YaCTHBIX BBIBOJAX O CTAJMIHOCTH IpOIlecca 1o AenaM o OaHK-
potctBe. Pazymeercsi, MOHSTHE MPOIIECCYaTbHOTO IPOU3BO/ICTBA
B HayKe I'PaKIaHCKOro Tpoliecca CIIOPHO, HO €CTH pedb UJIET O
I'PakJAaHCKOM MPOLIECCYaTHHOM ITPOM3BOJICTBE MO KOHKPETHOMY
Jeiny, B YaCTHOCTH IO ey O OAaHKPOTCTBE, TO CIEyeT BECTH
pedb O CTaaMsIX, COCTABJISIONIMX MPOU3BOICTBO IO STOMY KOH-
KPETHOMY T'pakIaHCKOMY JIeNTy, a He pa30MBaTh 3TO €MHOE JEJI0
Ha MHOKECTBO COCTABJISIIONINX U HE MCKATh B KAKJIOM M3 ITUX CO-
CTaBJISIIONIUX CBOM CTafauu. [IOHSITHO, YTO Kak/10€ MPOIIeCcCyaib-
HOE JICWICTBUE, HAIIPUMED, YCTaHOBJICHHE TPEOOBAHUH KPEAUTO-
POB WJIM BBEJIEHUE KaKOU-TTMOO Mpolielypbl OAHKPOTCTBA, UMe-
€T CBOM OCHOBAHMSI, ONIPEAEIeHHBIM 00pa3oM 0OOCHOBBIBAETCH,
(ukcupyercst cyneOHBIM aKTOM U T. [., HO OT 9TOTO OHO He CTa-
HOBHTCS CAMOCTOSITEJIbHOM CTaiuel MpOr3BOJICTBA 110 jieny. Ec-
JIM CTOSITh HA TOUYKE 3PEHHMSI aBTOPA, TO JaXe B OOBIYHOM UCKOBOM
IIPOM3BOJCTBE MO KAKOMY-JIMOO0 KOHKPETHOMY JIENTy, OCJIOKHEH-
HOMY ITPOMEXYTOUYHBIMHU TTPOIECCYaTbHBIMU JEUCTBUSMU, MOXK-
HO OyJeT HalT! CcTaauu.

. A. ®ypcos u W. B. XapiamoBa cMENMBAIOT NOHATUSA CY-
JONPOM3BOJICTBA TO AeTy 0 OAHKPOTCTBE (IIEJIOr0) U KOHKYPC-
HOTO MTPOM3BOJICTBA (YaCTH), YTBEPKAasl, YTO KOHKYPCHOE IpO-

HU3BOICTBO — 3TO BUI CYAOIIPOU3BOACTBA, KOTOprﬁ IIPUMEHACT-

174
Cs UCKITIOYUTEIBHO ITPU paCCMOTPEHUH JICTT O 6aHKpOTCTB€ .B

}ICI/ICTBI/ITe)'IbHOCTI/I KC KOHKYPCHO€ ITPOU3BOACTBO — 9TO OHA U3



npoIieayp, IPUMEHSIEMBIX B fiejie 0 OAHKPOTCTBE U peaii3yeMbIX
B pe3y/IbTaTe MPUHSTUSI CYIOM PEeIlIeHuUs] O IPU3HAHUY JIOJKHHU-
Ka GaHKpOTOM, a BOBCE He BHJI Cy/IOIPOU3BO/CTBA, KAK ToJIara-
I0T aBTOPBI.

B pamkax cymorpou3BoicTBa Mo Jiely 0 OaHKPOTCTBE OCY-
IIECTBJISIOTCS. M JIPyTUe TPUHYAUTEIIBHBIE MTPOIIETYPhl: HAOIO-
neHvie, (PMHAHCOBOE O3[I0POBJICHUE, BHEIIIHEE YIPaBJIeHUE, pe-
CTPYKTYpH3allvsl JI0JITOB IPaXkJaHUHA, peann3alus UMYIIecTBa
rpaxaanuHa. CyIIHOCTh TPOIEAYp, NMPUMEHSEMBIX B Jejie O
OGaHKPOTCTBE, 3aKJTI0YAETCSI B UCTIOJTHEHNU Cy/IeOHBIX aKTOB. Ta-
KOBO MX MECTO B CylIeOHOM MPOM3BOJICTBE MO JeTy O OaHKPOT-
crBe. Kaxnas mporeaypa uMeer CBOMM OCHOBaHUEM CYIeOHbII
aKT (ompeieNieHre WM pellieHre Cyaa), 1 Ha OCHOBAaHUH Cy/ie0-
HOTO aKTa OHa 3aBepiaercs. Takium 0O6pa3om, cy IpoBepsieT 3a-
KOHHOCTh M1 OOOCHOBAHHOCTb JICICTBUI, CBSI3aHHBIX C peajn3a-
1MeN poLEeayp.

B ommuume ot mporeayp, NpUuMeHsIeMbIX K JTOJKHUKY B JIeje
0 OAaHKPOTCTBE, CTaJJH CYIONPOU3BOJCTBA TIO JeTy O OAaHKPOT-
CTBE — 3TO COBOKYITHOCTb IPOIECCYATbHBIX AEUCTBUI U IPOIIEC-
CYaJIbHbIX OTHOIIIEHUI, OObEAMHEHHBIX OJVKaWIIel mporeccy-
abHOM 11e7bI0. [leno o GaHKpOTCTBE MPOXOAUT Te Ke CTaUH,
4TO U JpyTrHe TPakJaHCKUe Jesia: BO30YKJIeHHEe CYJOIPON3BO/I-
CTBa IO JieJlaM 0 OAHKPOTCTBE; TIOATOTOBKA JIeT O OaHKPOTCTBE
K CcyIeOHOMY pa30oupaTesibCTBY; CyAeOHOe pa3oupaTebCTBO Jei
0 OaHKPOTCTBE; MEPECMOTP CyAeOHBIX aKTOB TIO JielaM O OaHK-
POTCTBE, BKJIIOYAS TIEPECMOTP B amleJUISIIMOHHOM TOPsIIKE, Tie-



pPECMOTp B KaCCAllMOHHOM TOPSIJIKE, IEPECMOTP B TIOPSIIKE HAI-
30pa, MEPECMOTP 0 BHOBb OTKPBIBIIIMMCS UM HOBBIM OOCTOSI-
TeJIbCTBAM; MCTIOJTHEHUE CYJeOHBIX aKTOB 10 JieJlaM O OaHKPOT-
CTBe.

KonTpoJbHbIE BONIPOCHI

1. KakoBa mpupona cymnornpou3BOICTBa TI0 Jiey O OaHKpPOT-
crBe?

2. KakoBa npupoza criopoB, CBSI3aHHbIX C Pa3HOIJIACUSIMHU, 3a-
SIBJICHUSIMM, XOJIaTalCTBAMH U XKayjodaMu, B jiejie 0 OaHKpPOT-
crBe?

3. Kak COOTHOCATCSI MOHATHUSI CYIOMPOU3BOJCTBA TIO AETY O
OGaHKPOTCTBE U CYOITPOM3BO/CTRA MO JeJ1aM, CBSI3aHHBIM C (PUK-
TUBHBIM U TpeIHAMEPEHHBIM OAaHKPOTCTBOM?

4. Kakue crajiuu mporiecca ImpoXOIuT /1o 0 OaHKPOTCTBE?

5. Kak cooTHOCSITCS MOHATHS CTaJuM MIPOU3BOJCTBA IO JIEITy
0 OaHKPOTCTBE U MPOLIETyPbl, TPUMEHSEMOH B Jiejie 0 OaHKPOT-
crBe?
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I'naBa 6.

BO3BbYKAEHUE CYIOITPOU3BO/IACTBA 110 JE-
JIV O BAHKPOTCTBE

§ 1. Iloosedomcmeernocmos u NOOCYOHOCHb 0en 0 OAHKPON-
cmee.

§ 2. I[Ipeonocwviaku 8030yaHcoeHUss CYOONPOU3800CMEa no oeny
0 bankpomcmee.

§ 3. Baseaenue 0ordicHuKa 0 NPU3HAHUU OOANCHUKA OAHKPO-
MOM.

§ 4. Basienrenue KOHKYPCHO20 KPeoumopa 0 RPU3HAHUU OONHC-
HUKA OAHKPOMOM.

§ 5. Basenenue ynoaHOMOUEHHO20 OpeaHa 0 NPUSHAHUU OONHC-
HUKA OAHKPOMOM.

§ 1. IToAB€IOMCTBEHHOCTDH M MOJICYTHOCTh JIeJ1 0 OaHK-
porcTBe

1. OTHOCUTENBHO MOHATHUS TOABEIOMCTBEHHOCTH B TEOPUU



IpaBa MOJYYWIM pacCpoOCTPaHEHUeE ABE TOUKH 3peHus. Cormac-

HO HepBOI./JI NMOABEAOMCTBEHHOCTb — 3TO KPYI' OCJI, OTHECCHHBIX

K BEICHHUIO TOIO MJIN MHOI'O opraHa”S, B COOTBETCTBHH CO BTO-

POl — CBOKCTBO J€J, B CHJIy KOTOPOIO OHM MOJJIEKAT pa3pe-

HIEHUIO ONPE/IETIEHHBIMU OpraHaMu 176 To muenuo 10. K. Ocu-
NOBA, pa3inuusl 00erX TOUYEK 3PEHHUsI HECYIIECTBEHHBI, XOTS B
TEPMUHOJIOTMYECKOM OTHOIIEHUM TOHUMAaHUE MOIBEIOMCTBEH-
HOCTU KaK CBOMCTBa JieJ1 Oojiee MpaBUIIbHO. «BhITh TIOIBEIOM-
CTBEHHBIM — 3HAYUT OTHOCUTBLCS K UbeMY-TO BelleHHI0. OTHOCH-

MOCTb JK€ TOr'O MJIM MHOTO OOBEKTa K YbeMY-JIMOO BEJICHUIO €CTh

o o 1
CBOHNCTBO 3TOI'o O6’beKTa, a He caM OOBEKT KaK TAKOBOM» 77.

[TonBeOMCTBEHHOCTb — CBOICTBO J€1, 0OYCIOBJIEHHOE Tpe-
MMYILECTBEHHO (paKTOpaMu 0ObEKTUBHOTO MOPSIAKA: B3AaUMHbBIM
NOJIOKEHUEM U CHelM(pHUKON CyObeKTOB OTHOIIEHUH; cepoi,
B KOTOPOH CKJIA[BIBAIOTCS OTHOLUEHUS; OCOOEHHOCTSIMU OO0b-
ekTa u Ip. OJHAKO MPaBOBOE PEryJIMPOBAHUE OCYIIECTBIISET-
sl JIIOAbMHU, a II03TOMY YCTAHOBJIEHHE 3aKOHOZAATEIEM TOU WU
WHOW TIONBEJOMCTBEHHOCTHU [Ie]l, TOMUMO OOBEKTUBHBIX MpPH-
Y1H, 3aBUCUT TaKXke OT (PaKTOPOB CyOBEKTUBHOIO MOPSIJIKA, Ha-
npuMep, CoOoOpakeHHH 1ieecoo0pa3sHocT. ViIMeHHO My varre
BCEro OBIBAIOT OOYCIIOBJIEHBI MTPELYCMOTPEHHbIE 3aKOHO/IATENIEM

WCKJTIOYEHHM I U3 OOIIMX MPABUII paciipe/ieNieHus Ie]l MEeKILy pas-

JIMYHBIMU IOPpUCIUKITMOHHBIMHA OpraHaMu 178.

B ocHOBy pasrpaHuyeHust MoABeIOMCTBEHHOCTH Je/ MEKIy
cymamMu oOIedl IPUCAUKIIMA U apOMTPaKHBIMKM CyIaMH TI0JIO-



’eH cMetanHblid npusHak (1. 3 T'TIK P®, . 4 ATIK P®). Cy-
JaM OOIIel IPUCAUKIIN TIOIBEJIOMCTBEHHBI BCEe TPaKIaHCKIE
Jiesia, KpoMe TeX TPak JaHCKUX JeJ1, KOTOPbIe 3AaKOHOM OTHECEHBI
K TMOABEJOMCTBEHHOCTH apOUTPaXHBIX CyloB. B cooTBeTcTBUU
co c1. 27 AIIK P® apbutpaxkHoMy cyiy MOIBEIOMCTBEHHBI JIeja
M0 SKOHOMHUYECKHUM CIIOpaM U Jpyrue Jelia, CBSI3aHHbIe C OCy-
HIECTBJIEHUEM MPEIITPUHUMATEIBCKOM U MHOW SKOHOMHYECKOU
JEATEeJIbHOCTH.

OcobeHHOCTB e 0 OAHKPOTCTBE MPOSIBIISIETCS B TOM, UTO 3TH
JieJ1a TIOIBeZIOMCTBEHHBI apOUTPaKHBIM Cy/IaM.

Jleno o GaHKPOTCTBE HE MOXET ObITh TIEPEITaHO HA PACCMOT-
peHue cyaa oomen IPUCAUKIIMK U TpeTeiickoro cyna. OnHako
9TO HE MCKJII0YAeT B3aMMOCBSI3U pPeIlleHUi CyI0B OOIIeH I0pHc-
JIVIKITNH, TPETEUCKUX CY/IOB M CYAeOHBIX aKTOB CYJOB, pacCMar-

PHMBAIOIINX ejia O 6aHKpOTCTBel79. Hanpumep, mis Bo3Oyxe-
HUS TPOM3BOJICTBA TIO JIeTy O OAHKPOTCTBE IO 3asBJICHUI0 KOH-
KypCHOTO KpeAUTOpa MPUHUMAIOTCSI BO BHUMaHUe TpeOOBaHU S,
MIOATBEPKJCHHBIE pPellieHreM Cyza oOITeld IPUCTUKIINY, apOUT-
PaKHOTO Cya WM ONpeie/IeHUeM Cya O Bbllaue UCTIOTHUTETb-
HOT'O JIMCTA HAa MIPUHYAUTENILHOE WCIIOIHEHUE PEelIeHUsT TPETel-
CKOTO CyAa O B3bICKAHUU C JIOJDKHUKA JIEHEKHBIX CPeCTB (1. 2
cT. 7 3akoHa o 6aHKpOTCTBe). PaccmoTpeHue fena o 6aHKpOT-
CTBE B OIpEJIeIEHHBIX CITydYasx MOKET IIPUBECTH K aHHYJIMPOBa-
HUIO TPETEHCKON OrOBOPKH, COAEPKAIIEUCsl B JJOTOBOPE JIOMK-
HUKA C KOHTPAreHTOM.

Tax, 0020680pom, 3aKAHOUEHHBIM MENCOY POCCULICKUM 0OUje-



CMBOM — OONHCHUKOM, HAXOOSIUUMCS 80 BHEUHEM YNPABAEHUL,
U UHOCMPAHHBIM NOCMABUAUKOM ObLAA NPEOYCMOMPEHA apoun-
PAadiCHAsL 02080pKa O nepedaue cnopos no 002080py & Apoum-
padichvlii uncmumym npu CmokeonbMcKol mop2o6oli nasame.
Tockonvky éHewHuil ynpaeasiiouuii, pyxo8oocmaeysico 3aKoHOM
0 6aHKpoOmcmee, OmKa3ancsi On UCNOAHEHUs: 002080pa, NOCMAG-
WUK, OCNapueasi 0OHOCMOPOHHULI OMKA3 Ol UCNOAHEHUSL 0020-
eopa, nepedan cnop Ha paszpeuieHue YKaszaHHozo mpemericKozo
cyoa.

Omxaz om ucnoamenust 002080pa OOANCHUKA CE3AH C HeoD-
XOOUMOCMbIO 80CCIAHOBAEHUSL NAAMENCECNOCOOHOCHIU Q0NIIC-
HUKA, a4 C1e008amMenvbHo, C OUEHKOU DPeaabHOll 803MONICHOCTU
ee 80CCIMAaHOBAEHUSL, NOIMOMY BOZHUKUULL CNOP MO2 OblmMb Pac-
CMOMPEH NO CYWECmay MmoavKo 8 pamkax 0eaa 0 6aHKpomcmee.
Taxue cnopwl He mozym ObimMb PaAcCMOmMpersbl OpYeUMU CYOamu
(0Oweli ropucouKyuU, apoumpad£cHoIM, MpemeLicKUM), NOCKONb-
KY 0e3 u3yuenus cezo 0ena o 6aHKpomcmae (Ho 3mo He ux noose-
OOMCMBEHHOCMb) OHU HEe MO2YM PA3PEWUmsb CROp NO CYW,eCcmay.

Obdrcanosarue 0omKasa 6HEUHe20 Ynpasasiouezo om Ucnon-
HeHUsi 002080pa OONIHCHUKA OCYULECTBASLEMCS. UCKAOUUMENLHO
6 cyo, paccmampusarouuii deno o bankpomcmee. Taxum oopa-
30M, CREYUANbHBLIL XapaKmep HOpM 3aKOHA 0 OAHKPOmcmaee Uc-
KAarouaem oeticmeue He moavko 00UUX HOPM 3aKOHOOAmenbCmaea

(cm. 310 I'K P®), Ho u npomugopeuauiux cmwvlcay 3aKOHOOA-

o 180
mejbcmeda O 6amcp0mcmee ycaosuu Oozoeopa .

Ilo o0HoMYy u3 den cyo HAO30PHO UHCIMAHUUU NPSIMO YKA3Aan,



UMo ¢ MOMEHMA OMKPLIMUSL APOUMPANCHBIM CYOOM KOHKYPCHO-
20 NPOU3800CMBA 8 OMHOWEHUU OONNHCHUKA, 8bICIYNAIOULE20 O~
6eMUUKOM 8 mpemelicKom pasoupamenspcmee no cnopy, Komo-
Pulil 8 CUNY 3AKOHA NOONENHCUM PACCMOMPEHUIO APOUMPANHCHBIM
cYyoom 8 pamkax oena o 6aHKpomcmee, mpemeicKuti cyo ympa-
uueaen KOMNEMeHyuro no €20 paccMOmpeHuio U 0053aH 6blHe-

cmu onpedenerue 0 NPEKPauleHUn mpemeiickozo pasoupamens-

Cﬂ’l@dlgl.

Jlena o 6aHKPOTCTBE MHOCTPAHHBIX TPaXIaH U OPraHU3aIvi,

a TaKXKe OpFaHI/BaHI/Iﬁ C MHOCTPAHHbIMU MHBCCTUIIUAMU TAKIKC

paccMaTpuBaIOTCs ApOUTPAKHBIMU CYIaMH 182

2. Kak oTMeyvasnocs Bblilie, YCTAHOBJIEHUE 3aKOHOAATENIEM TOM
WM MHOM IOABEIOMCTBEHHOCTH MEJI, TTIOMUMO OOBEKTHUBHBIX
MIPUYKH, 3aBUCUT TaKke OT (DAKTOPOB CYOBEKTUBHOTO TIOPSIJIKA,
Harpumep, COOOpaKeHUH 11e1eco00pa3HOCTH.

Tak, B JopeBOMOIIMOHHON Poccuu iesia 0 ToproBoii HECOCTO-
STEJIBHOCTU OBbLIM MOABEAOMCTBEHHBI KOMMEPUYECKUM CyJaMm, a
JieJla 0 HETOPrOBOM HECOCTOSATENIBHOCTH — Cy/laM OOIIer Iopuc-
JIAKIIVH.

B coBetckuii nepuop Bee Aesa 0 OaHKpOTCTBE ObUIA OTHECEHBI
K BEJICHHIO CYJIOB OOIIeH I0PUCIUKIIU.

B 3amagHbIX cTpaHax 3TOT BOIPOC TaK’Ke pelraercs Mmo-pas-
HoMmy. Tak, B Anrimu u CIIA co3gaHbl cielualibHbIE CyAbl 110
0aHKPOTCTBY; BO DpaHIMK [ie/ia O HECOCTOSITETHHOCTH TOJIBe-
JIOMCTBEHHbl KOMMEpPYECKUM cyJam; B ['epmaHum — crienuasb-



o 1
HbBIM KOMMEPUYCCKHUM IIaJlaTaM CylIOB O6HICI/I IOPpUCIUKIINA 83.

B 1opuanJeckoi uTeparype Takxke HeT eMHCTBA B3IJIS/IOB
0 BOIIPOCY O TOM, KaKOHW JOJKHA OBITh MOIBEOMCTBEHHOCTb
aen o OaHKPOTCTBE.

[lo MHeHMIO psija aBTOPOB, ClENMANU3ALMs TPABOCYAUS
HeoOXonrMa, U Hapsily ¢ HOPMATHBHBIM acCleKTOM Iperoa-

raet acrekT audepeHnanmm cyneOHON CUCTEMBI 18%. 1o Beeit
BEPTUKAJIU Cy/1eOHOM CUCTEMBI ITPeyIaraeTcs Co3aTh CaMOCTOsI-
TeJIbHbIE KOJUIETMH IO Pa3pelieHuIo el 0 OaHKPOTCTBE, TaK Kak
MPOIIeCCyaibHble OCOOCHHOCTH pa3pelieHus] TaKUX JIeNl CTOJb
crierpuyHbI, 9TO TPeOYyIOT CBOEr0 COOCTBEHHOTO perjaMeHTa
Ha BCEX CTaAUSX MpoIlecca — OT MPUHATHUS CYJOM 3asIBJIEHUS K

PacCCMOTPEHHMIO 10 UCTIOIHUTEIBHOTO ITPOU3BOJCTBA 185 poceuit-
CKasl MpaKTUKa MOKa MAET UMEHHO M0 3ToMy IyTu: Tudpdepen-
LMPOBAHO Kak MpoleccyaibHoe 3akoHonaTeascTBo (AIIK Pd,
3aKkoH 00 MCHOJHUTEILHOM MPOU3BOACTBE, 3aKOH O OaHKPOT-
CTBe), TaK W cyieOHas cuctema (Cyapl OOIIel IOPUCIUKITNN, ap-
ouTtpaxHsie cyapl). BecbMa BakHas TOJABUKKA TIPOU3OIILIA TOJTb-
ko B oObenquHeHun BepxoBHoro Cyna P® u Beiciiero Apout-
paxxnoro Cyna P® B enunbiii BepxoBusiii Cyn PO.

Ha nHaimn B3misi11, 3aciyKMBaeT NMOAJEPKKU TOUYKA 3PEHUsl, B
COOTBETCTBUM C KOTOPOW CYIIECTBEHHBIM YITPOIIEHHEM OBbLIO
Obl MOJTHOE YIpa3AHEHNEe CUCTEMBbl apOUTPAXKHBIX CY/I0B, BBEJE-
HUE CIIEIUAIbHBIX [1AJ1aT IO PACCMOTPEHUI0 SKOHOMUYECKUX JIEJT
B cylax oOIel IOpUCAWKIMN; CUCTEeMATU3alUsl TPaKJAaHCKOTO



IMpoOHECCyaJibHOIO 3dKOHOAATEJILCTBA I'PAKIAAHCKOIO CyJOIIPON3-

BOIICTBa] 86

3. IMoncynHOCTh — 9TO OTHOCUMOCTD TOABEJOMCTBEHHOT'O CY-

JaM Jiefia K BeICHUIO OMpeeSIeHHOro Cyaa 187 B cooreercrBuM
C TIPOLIECCYAJTbHBIM 3aKOHOATENILCTBOM BBIICISICTCS POIOBAs,
TeppPUTOpHAIIbHASA, aJIbTEpPHATHBHASI, JIOTOBOPHAs M WCKJIIOUH-
TesbHas moacyaHocTh (cT. 34-39 AIIK P®). [IpaBuna o6 ajb-
TepHATMBHOW M JOrOBOPHOM IMOJCYIHOCTH K JejlaM O OaHKpPOT-
CTBE HE TTPUMEHSIIOTCS.

B cuty ocobenHocTu npeamera cyneOHON JesTeIbHOCTH Jie-
J1a 0 OAHKPOTCTBE OTHECEHBI K JIeJIaM UCKJTIOUUTETbHOW TIONICY/I-
HocTH. B cootBercTBUM cO cT. 33 3akoHa 0 OAHKPOTCTBE Je-
Jla 0 0AaHKPOTCTBE JTOJKHUKOB — IOPUINYECKOTO JIUIIA, WHAUBU-
JIyaJIbHOTO TIpeIITpUHAMATENISA, a TaKke IpakJIaHuHa, TpeKpa-
THUBIIIETO JEeSATETbHOCTh B KAUECTBE MHAUBUIYAILHOTO MPEIITPU-
HUMATeJIsl, HO JEHEKHblE 0053aTe/IbCTBA WM O0SA3aHHOCTD I10
yIiate oOs3aTesIbHBIX TUIaTekeld KOTOPOro BO3HUKJIN B PE3YJlb-
TaTe OCYIIECTBICHUS UM MIPEIIPUHUMATETbCKON eI TeTIbHOCTH,
paccMaTpuBaloTCsl ApOUTPAKHBIM CYZOM TI0 MECTY HaXOXKICHUS
IOPUIMUYECKOTO JIMIIA WJIM MECTY XUTEIbCTBA IPaXIaHUHA, B TOM
YKciie MHIUBUAYAJTBHOTO MPEANPUHUMATENS; Iea 0 OaHKPOT-
CTBE TpaXJaHWHA, HE SBJISIONIErOCs] WHIAWBUIYAJIbHBIM TIPE-
NpPUHUMATEJIeM, PACCMATPUBAIOTCS CYJIOM OOIIEH IOPUCAUKITN
10 MECTY JKUTEIbCTBA TAKOTO TPaKJaHMHA.

Takum 06pa3om, MoMydaeTcsi, 9YT0 eIMHbIe TI0 MPUpPOoJIe aesa
0 OaHKPOTCTBE pa3fieieHbl MeXy pPa3HBIMHU CHCTEMaMH CY/IOB.



D70 npeanoaraeT pa3jIuuHbi HOPSIOK UX PACCMOTPEHUS, YTO
00YCJIOBJIEHO HE TOJILKO HOpMaMy 3aKOHA 0 OaHKPOTCTBE (HOP-
MBI 0 OaHKPOTCTBE TPak/IaH M HOPMBI O OAHKPOTCTBE I0pHUIIYe-
CKHX JIMLI), HO U TIPOLIECCyabHBIM 3aKOHOAATENbCTBOM. JlocTa-
TOYHO YKa3aTh HA pa3InyMsl CHCTEM MEPEecMOTpa CyeOHbIX aK-
TOB B cyjax oOmiedt opucaukimn (mpeaycmorpeHHbix [ TIK PD)
U B apOuTpaxHbIX cynax (mpemycmorpeHHbix ATIK P®), ormm-
YaIOIIUXCS Pa3IMYHBIM KOJIMYECTBOM ITPOBEPOYHBIX MHCTAHIIUM.

TeppuropuasibHasi MOACYAHOCTb OIpPENENsieTCs] MECTOM Ha-
XOKIECHUS JOJKHUKA — IOPUIUYECKOTO JIMLA U MECTOM KUTEIb-
CTBa IpaX/IaHMHA, HE3aBUCUMO OT TOTO, KTO oOparaercs ¢ 3a-
SIBJICHUEM B CYA: I0JUKHUK, KOHKYPCHBIM KPEIUTOP WX YIIOJIHO-
MOYEHHBIN OpraH.

MecToM HaxOXOEHUS IOPUAWYECKOTO JIMLA SABJISAETCS Me-
CTO €ro rocy/lapcTBeHHou perucrpaimu. ['ocynapcTBeHHas pe-
TUCTpalysl IOPUIUYECKOTrO JIMIA OCYILECTBIISIETCS 110 MECTY Ha-
XOXKAEHUS €r0 MOCTOSIHHO AEUCTBYIOLIETO UCIIOJTHUTEIBHOTO Op-
raHa, a B CJIy4ae OTCYTCTBUS IIOCTOSIHHO JEUCTBYIOLIETO UCIIOIN-
HUTEJIBHOTO OpPraHa — MHOT'O OpraHa WY JIMLA, UMEIOILETo IIPaBo
JeWCTBOBATh OT UMEHH I0OPUIUYECKOro Jinia 06e3 TOBEPEeHHOCTU
(n. 2 ct. 54 'K PO).

MecToM XUTENbCTBA IPAKAAHNHA ABJIAETCA MECTO, TAE IPaxk-
JAHWUH TIOCTOSIHHO WJIM MPEUMYIIECTBEHHO mpoxusaer (cr. 20
'K P®). D10 Mecto ornpenensieTcsi perucrpaiyen rpaxiaH
1o npaBuiam nocraHoBieHus IIpasutenbcrBa P® ot 17 uions

1995 . No 71388,



Takum o6pa3om, jieja 0 OAHKPOTCTBE pacCMaTpUBAIOTCS ap-
outpaxHeiM cymoM cyobekTa PP mo mecty HaxoxaeHUs (Ku-
TeJIbCTBA) YKazaHHbIX Jivll (11. 1 cT. 34 AIIK P®).

§ 2. [IpeanocblLiku BO30Y:K/1€HHUsI CY/I0NPON3BO/ICTBA
1o JieJiy 0 0aHKpPOTCTBE

1. Bo30yxaeHre cynonpon3BOACTBa M0 AeTy O OaHKPOTCTBE
CBSI3aHO C MPABOM OIPEJIeJICHHBIX JIMII Ha OOpalleHnue B Cyi C
3asBJIEHUEM O TMPU3HAHUM JOKHUKA OAHKPOTOM MPU HAJTMYUU
HEOOXOIMMBIX MAaTEPUAITBHBIX U MTPOIECCYATbHBIX TIPEANIOCHUIOK
JUTS TAKOTO OOpaIeHusl.

[TpaBo Ha oOpailieHWe B CyJ C 3asiBICHHMEM O TNpPU3HAHUU
JOJDKHUKA OaHKPOTOM — 3TO, B POIOBOM 3HAYEHHH, MPABO HA
oOparieHue B CyJ 3a Cy/1eOHOM 3alUTON; MHCTUTYT IPaXJaHCKO-
O MPOIECCYATLHOTO TMPaBa, PEryJIUpPYIONIU OCHOBAHUS U TI0-
PSIIOK BO30YXJICHUS CYAeOHOM JIEATEIBHOCTH T10 3aIlUTe CyOh-
EKTUBHBIX TTPaB U OXpaHsAEMbIX 3aKOHOM MHTepecoB. [Iporeccy-
aJIbHOE TIOCJIE/ICTBUE peajin3aliy MpaBa Ha oOpalleHue B Cyll
— BO3HMKHOBEHHE Cy/IeOHO JesITeIbHOCTU TI0 OCYIIIECTBIICHUIO
NIPABOCY/AMSI M BBIHECEHUIO CY/IeOHOT0 pelieHust (pe3yibTaT 3Tor
JIeSITeJIbHOCTH).

[TpaBo Ha oOpaieHre B Cy[ 3a CylAeOHOW 3alUTON CleayeT
OTJIMYATh OT TMpaBa Ha cyneOHyo 3amuTty. [locnenqHee o3Havaer

MpaBO Ha YIOBJIETBOPEHHUE 3asIBJICHHBIX Tpe6OBaHI/If/’1189. Coort-
BETCTBEHHO, ITPaBO Ha OOpaIlieHHe B CY/I C 3asIBJIEHUEM O IPU3HA-
HUM JIOJDKHUKA OaHKPOTOM CJIelyeT OTIMYaTh OT MpaBa Ha MpU-
3HaHME AOJKHUKA OaHKPOTOM. DTO pa3iuyve UMEET He TOJIBKO



TEOPETHUYECKOE, HO U IPAKTUIECKOE 3HAUEHHE.

Korpma o obparmmaercst B Cyq ¢ 3asBICHUEM O TPU3HAHUM
JOJDKHMKA OaHKPOTOM, Cy/bsl JIOJDKEH TPOBEPUTh HAIUYUE Y
HEro JIMIIb TPOIIECCYaIbHOTO MpaBa Ha oOpallieHne B Cy/ 3a Cy-
JeOHOM 3aIUTON OXPaHSAEMOT0 3aKOHOM MHTepeca — IPU3HAHUS
JO/DKHUKA OaHKPOTOM M HE OOCYXIaTh BOIPOC MaTepUaibHO-
ro MpaBa O MPU3HAHUM JIOJDKHUKA OAHKPOTOM, TaK Kak 3TOT BO-
IIPOC MOXET ObITh PeleH TONbKO MPU BHIHECEHUHU PEIlIeHHUs B pe-
3yJIbTaTe WCCIIEIOBAHUS U OIIEHKU BCEX JOKA3ATENbCTB IO ey
B X07Ie CyneOHOro pa3ouparenbctBa. OTKa3biBask B MPUHSITUH 3a-
SIBJICHUS K CyAeOHOMY PacCMOTPEHHIO 10 COOOPaKEHUSIM MaTe-
PUATBHOTO TPaBa, Cy/Ibsi HE3aKOHHO OTKA3bIBAET B MPABOCYIUH,
rpy0o0 HapyiaeT mpaBo Ha OOpalleHue B CyJI.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npegocraBieH OO0 «Jlurpec».
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