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BBenenune

I'paxxgaHckoe mpaBo Poccuy MMeeT yHUKaJIbHYIO MCTOPHIO
CBOETO Pa3BUTUSI U OCOOEHHOCTH, MPHUCYIIHME TOJIBKO POCCHM-
CKOH cucteMe IpaBa. Ha mpoTskeHuM [0aroro BpeMeHH poc-
CHIACKasl IIMBUJIMCTHKA pa3BUBAJIACh, YTBEpiKAada CBOIO CaMo-
OBITHOCTb, BOMpAsi, TaM HEe MeHee, JIyullle HOPMbl U UHCTUTY-
ThI U3 3aKOHOZIATENILCTB JPYTMX CTaH U UCTOPUYECKUX ITPABOBBIX
NaMSTHUKOB.

OCOOEHHOCTb POCCHIICKOTO T'paXJaHCKOTO MpaBa MOXKHO BbI-
JEIUTh OIHUM IpeJIOKEHUEM — OHO IPE/CTaBIIsIeT COOOM, Oc-
HOBaHHYIO Ha pPUMCKOM YaCTHOM ITpaBe OTPaciib MpaBa, HOCTpo-
€HHYIO 110 ITaHJEKTHOM CHCTEME, HO MMEIoIee B IIPABOBOU OC-
HOBE HOPMBI U3 MHCTUTYLIMOHHOTO IpaBa, MUCKaXeHHOE Yepes
IPU3MY COBETCKOI'O 3aKOHO/IATEIbCTBA U YTBEPAMBIIIEECS Ha OC-
HOBE COBPEMEHHBIX PHIHOYHBIX OTHOILEHUI. MHOIMe MHCTUTYThI
B POCCHICKOM T'PaKIaHCKOM TIpaBe MPEACTABISIOT COO0M aHa-
XPOHU3MBI, JIpyrUe ke, HApPOTUB, HOBbl HACTOJIBKO, UTO €lle
HE TPOHYTHI [IPABOIPUMEHUTEILHON ITPAKTUKOH U 10 HACTOsAIIIe-
0 BpeMEHH POCCUIICKMMHU IIKOJIAMH LUBUJIMCTUKY HE pa3pelleH
BOIIPOC O €JUHOI CTPYKType I'pa)kJaHCKOro rnpasa. Beab MHO-
TYe OTPAC/iv B UUBWIUCTHUKE SIBJISIOTCS UCKYCCTBEHHO OTIIEJICH-
HBIMHU OT T'PAXAAHCKOTO IpaBa, JIpyrue e — MOMPOCTy «XHMe-
PbI», CJIOKEHHbIE U3 HOPM Pa3JIMUHbIX OTPACIIei, KOTOPhIE HEllb-
351 Ha3BaTh HU MOJTHOLIEHHBIMU MOJOTPACISIMA HU MIHCTUTYTAMU.



OcoObli1 HHTEpEC MPEACTABIISET U3yYeHHUE OT/IEIbHBIX NHCTH-
TYTOB I'PaXAAHCKOIO MpaBa 4epe3 MpU3My UCTOPUUYECKOTO pa3-
BuTHs. HaOmonas, kak ¢opmupoBanack Ta WM MHas HOpMA,
TpaHC(pOPMUPOBAJIACH MO, BIIUSHUEM COLIMAJIBHBIX U UICTOpUYE-
CKHMX COOBITHIA, MOKHO BBISIBUTh OCHOBHBIE OCOOEHHOCTH COBpE-
MEHHOTO I'Pa/1aHCKOIO MpaBa.

B cBoeii pabote Mbl 3aTpoHEM 0003HAYEHHbIE 1 MHOTHE APY-
TY€ BOIIPOCHI COBPEMEHHOM POCCUMCKOW LIUBUJIMCTUKHY.



I'naBa 1. ®opmupoBanme
OTPAaCJeBON CTPYKTYPbI POCCHICKOTO
YaCTHOIO NMPaBa B KOHTEKCTeE
Koau(pUKAIMH IPAKIAHCKOT0
3akoHoaareJbcrBa 1922—2006 r.r.

YacTHoe ¥ rpaxxJaHCKOE ITPaBO B POCCUMCKOW ITPABOBOM HAY-
Ke MOYTH BCerja BOCIPUHUMAIOTCS Kak CHHOHUMBI. Ecii k mmy6-
JIMYHO-TIPAaBOBBIM OTPACJIAM Mbl MOKEM OTHECTU MHOKECTBO OT-
paciielt mpapa, TO OOIIUM MOHSITUEM <«ITUBMIIUCTUKA» MBI 00b-
€IMHAEM TPaKAAHCKOE MPABO M OTPACIM HACTOJIBKO CMEXHBIE
C HUM, YTO /IO HACTOSLIETO BPEMEHHU HE YTUXAIOT CHOPbl 00 UX
CaMOCTOSITEJIBHOCTH KaK OTPAC/IH, a He HayKH WX y4eOHOM Juc-
LUIIMHBL.

Mol paccMOTpUM OCOOEHHOCTH (DOPMHUPOBAHMST OCHOBHBIX
JIEMEHTOB CUCTEMBI POCCHMCKOIO T'PaKJAHCKOTO MpaBa 4yepe3
NIPU3MY €r0 UICTOPUYECKOTO Pa3BUTHSA OT NIEPBBIX COBETCKUX KO-
JUUKaAIMNA 10 MOMEHTA IPUHATUSA NoceHer yactu ['paxkian-
ckoro konekca Poccuiickon ®enepannn.

B cBoeM pazBuTHM IpaxIaHCKOE 3aKOHONATeIbCTBO Poccumn
IIPOILLLIO JOJTMH 3BOMIOLIMOHHBIN Iy Th OT UMIIEPCKOro I'paxian-
CKOT'0 YJIOKEHHS1, UMEIOILET0 B OCHOBE MHOTME MHCTUTYTHI KJIac-
CUYECKOW E€BPONEUCKOW LIMBWJIMCTUKHU, OCHOBAHHOM Ha KOJEK-



ce Hanoneona 10 cOBpeMEHHOIO IrpaIaHCKOTO 3aKOHOJATEb-
CTBa, YIAYHO COYETAIOIIETO B ceOe TPAAWIIMU COBETCKOTO Ipa-
Ba, 3aMMCTBOBaHMS U3 3aKOHOATENbCTB ['epmannu u Ppanuuu
Y MHCTUTYTbI puMcKoro npasa. CoBeTckoe npaBo copMHUpOBa-
JIO POCCHICKYIO ITUBMJIMCTUKY UMEHHO B TOM CaMOOBITHOM BU-
Jie, KAKOM Mbl BUJUM €€ CEMYacC, HECKOJIBKO YBeJ s OT OCHOBHBIX
€BpOINENCKUX MaHJIEKTHOM U MHCTUTYIIMOHAJILHOM CUCTEM. XO-
TS, B OCHOBHBIX CBOMX Y€pTax, POCCUICKOE I'PakJIaHCKOe Mpa-
BO IMOCTPOEHO Ha MaHJEKTHOW CHUCTeMe, XOTh U UMEET MaJio 00-
IIEro C ee KJIACCHYeCKUM 00pas3iioM — repmMaHcKum [ 'paxiaH-
CKMM YyJio)keHreM. HarmoMHuM, 4TO B OTJIMYME OT YacTU CTPaH
3anagHoit EBporibl (B OCHOBHOM «JIaTUHCKOM» EBporibl), 3aKo-
HozatesibcTBa Poccuu siBisieTcst o CBOEMyY XapakTepy MaHAeKT-
HBIM, 4 HE MHCTUTYLIMOHAJIbHBIM, KaK, Hanpumep, I 'paxjaHckun
konekc @panimm (koaexe Hanoneona). OqHUM U3 OCHOBHBIX OT-
JIMYUI ABYX CUCTEM SIBJISIETCS JIeJIeHre HOPM Ha OOIMe U crie-
UaJIbHbIE.

Henb3s tBepno ckazarp, yto 'K PD nmeer sipko BBIPAKEHHYIO
CIIeIMaJIbHYI0 YacTh — B 1000 13 yacteit 'K Bceraa ectb oo1ue
HopMbl. OntHaKo, nepsasi yacth [’ K P HecomMHEHHO sIBisieTcs
00I1Iel IO OTHOIIIEHHUIO K IPYTUM YacTsIM. DTO CYIIECTBEHHO OT-
mmyaer ['K P® no crpykrype ot Toro ke konekca Hanoneona,
pas3/elibl KOTOPOro MOCBAIEHBI U3HAYAIBHO PETYIMPOBAHUIO OT-
JEJIbHbIX IPYIIT MPAaBOOTHOUIEHUI U NIECTPAT NPEUMYILECTBEH-
HO HOpPMaMH CIEIUAJIbHBIMMU.

Jpyroii 0COOEHHOCTBIO TIAHAEKTHON CHCTEMBI SIBJISICTCS UeT-



KOE pa3Jie/ieHNe MaTepuaibHbIX U ITPOLecCyaIbHbIX HOPM. B cBsI-
3W C 3TUM, Mbl HE UMEEM OTJAEJbHBIX MPOLECCYATbHBIX pa3Jie-
JoB B 'K P®, a camocrosTenibHbii ['pak jaHCKUI ITpoLieccyalib-
HbII KoAekc. OJHAKO, HeJb3s TOBOPUTh O MOJIHOM OTCYTCTBUU
B 'K P® npoueccyansubix Hopm. Hanmpumep, B Hopmax o jee-
CIMOCOOHOCTH T'pakJaHWHA MPOIUCAHBI MPOIIETYPhl €e OrpaHH-
YEHUsI U JIMIIICHHS], a TaK K€ SMAHCHUTIAIUU.

OpnHako, He cMOTps Ha cyiiecTBeHHble paznuuus ['K Pd
U TPaXJAHCKOro Kojekca PpaHIuu MO CTPYKTYpe U colepxka-
HUIO, CJeQyeT IMPU3HATh, YTO MHOTME €r0 HOPMBI MCIOJIb30-
BaHbl B POCCUKCKOM TI'PaKIAaHCKOM 3aKoHoaarenabcTBe. Hopmbl
Code Civil 6p111 McrioNb30BaHbl pazpadoTunkamu [ paxaaHcKo-
ro ynoxenus: Poccuiickori mnepun u pa3paboTYrMKaMu HOBO-
IO MPOEKTAa IPakJAHCKOrO KOJEKCA, TaK W HE BOILIOTUBIIETOCS
B ;ku3Hb. Ho, ipu aTOM, coctaButesu 'K PCOCP 1922 roaa, ko-
I/1a BO3HUKJIA HEOOXOIUMOCTb B KOAU(UIIMPOBAHHOM aKTe, B3sI-
JIM 32 OCHOBY HOpMBI NpoekTa. HecyiecTtBeHHO N3MEHEHHbBIMU
11 HOpMbI niepekoueBad B 'K 1964 roga, a 3areM B HOBBIi
'K P®. Takum o6pa3om, HOpMBI Kojekca HamoneoHa, mpoii-
151 6osiee yeM CTOJIETHUH MyTh MepepaOOTKU U Pa3BUTHS, CTa-
JI1 HEOTHEMJIEMOI YaCThI0 POCCUICKOTO I'PakKAAHCKOTO 3aKOHO-
JaTeNbCTBa.

['oBOpst O CTPYKTYpe POCCUICKOTO I'PaXkIaHCKOTO IpaBa, Cjie-
JYeT BBIEIUTh €r0 OCHOBHBIE MTOAOTPACIIH, CIIOP O KOJIWYECTBE
Y HalMEHOBAHMSX KOTOPBIX BEIETCS YUYEHbIMM IUBUJIMCTAMU
JIO HACTOSAILIETO BPEMEHH.



[epBbie mOAOTpACIM TPaKJAAHCKOTO TpaBa BO3HUKIIM eIl
B MOMEHT €ro BOBHMKHOBEHHSI KaK BETBU IpaBa — B PUMCKOM
YacTHOM TIpaBe. DTO 00S3aTeNbCTBEHHOE, BEITHOE W HaCle[l-
CTBEHHOE MpaBO. DTU TPU MHCTUTYTA, CO BPEMEHEM CTaBIIIMe
MO/IOTPACIISIMU LIMBUJIMCTUKH, 3aJI0KWJIA OCHOBBI TPAXKJAHCKO-
ro IMpaBa U CIUIeJIM BOEAMHO UMYIIIECTBEHHBIE U JIMUHBIE HEUMY-
IIECTBEHHBIE OTHOIIIEHUSI MEXY TPaXKJaHAMU — TIPEMET Ipax-
JaHcKoro rpasa. Takum o6pa3oM, OECCIIOPHO BO BCEX CUCTEMax
IpaBa U BO BCEX 3aKOHO/IATEIbCTBAX MHPA BEIIHOE, 00s13aTeNb-
CTBEHHOE W HACJIEACTBEHHOE IPAaBO BXOAAT M 00pa3yloT rpaxk-
JAHCKOE TPaBo.

[lepBbiii rpaxaanckuii kogekc PCPCP, He cmoTps Ha ero
HEeOOJIBITION 00BEM M CKYIHOE COIepkaHWe B TIaHe ITUPOTHI
peryarpoBaHusi OOIIECTBEHHBIX OTHOIIIEHHI, Coflepkan B cebe
HOPMBbI, COCTaBJISIIOIIME JaHHbIe MoaoTpaciu. C OrpOMHBIMU U3-
MeHeHUsIMU (OCHOBHOM B cepe mpaBa cOOCTBEHHOCTH M Ha-
CJIeICTBEHHBIX MPABOOTHOIIIEHUH ) OHU MIEPEKOYEBAITN U3 IMITEP-
CKOTI'0 I'PaXJaHCKOT'O 3aKOHO/IATE bCTBA.

He cekper, 4TO 3HAYMTENBbHYIO YacTh 0OSA3aTEIbCTBEHHOTO
IpaBa COCTABJSIIOT [IOTOBOPbI, HOCSIIME TOPrOBBI XapakTep.
Bo MHOrux crpanax Hajau4ue TOProBOrO M IPakAaHCKOTo MpaBa
KaK caMOCTOSITeNbHbIX oTpaciieil, a Toprosoro u I'paxgaHcko-
IO KOJIEKCOB KaK CaMOCTOSITEJIbHBIX HOPMATUBHBIX aKTOB SIBJISI-
€TCs1 HOPMOW, XOTsI TIOCJIEe/IHUE IECATUIIETHSI €BPOIMENCKIe CTpa-
HBI YXOZSIT OT MOAOOHOW MpaKTUKU. Bce neno B caMom MOHM-
MaHHUM IPaKIAHCKOTO MPaBa Kak HaAyKH U oTpaciu npasa. Eciu



B noHnManuu kiaccuueckoro Code Civil rpaxgaHckoe npaBo —
9TO B NIEPBYIO OYEpeb OTHOLIEHUSA MEKAY I'pakJaHaMU, TaKHAe
KaK aKTbl COCTOSIHUSI, OpaK, IMaHCUIalvsl, CAEIKH, Hacle/10Ba-
HME, TO B COBPEMEHHOM NIOHMMAaHUM I'PakAaHCKOE ITPAaBO — Mpa-
BO 00513aTe/IbCTB JIMYHOIO M MMYILECTBEHHOTO XapakTepa, Kak
KOMMEPYECKOI'0, TaK 1 HeKoMMepueckoro Buaa. [Ipu paccmor-
penun npoekta I'K PP Bcrasan Bopoc 0 pa3fesieHuu 3aKoHa
Ha [jBa pa3JIMYHbIX U CAMOCTOSATENIBHBIX KOJIEKCA: IPakAaHCKOTO
1 Toprosoro (1o npumepy Ppanmmu u lIBeiapun), oo cm-
SHUM I'PaXJAHCKUX M TOPrOBBIX HOPM B €IMHBIM AKT. 3aKOHO-
Jartesib TOUIes [0 BTOPOMY IyTH, COUTS, YTO LIEJIbIO PUHATHUSA
HoBoro ['K sBisiercs B nepByio ouepeb co3aHue O1aronpusr-
HOW TIPaBOBOM Oa3bl ISl Pa3BUTHS MOJIOIOM POCCHUICKON KO-
HOMHKH. Takum oOpa3oM, Mbl HE MOXEM TOBOPUTH O HAJTMYUH
B COCTaBe I'pa/IaHCKOro npasa Poccuy Takol mopoTrpaciu Kak
KoMMepueckoe npaBo. Kommepueckoe npaBo — He Oosiee uem
yueOHast TUCHUIIMHA, a COCTABJISIOIINE €0 HOPMBI — COCTaBHAS
9acTh 00SI3aTeTLCTBEHHOTO TIPaBa.

Bropoy criopHO# MOAO0TPACIIbIO T'PaX JAHCKOTO MpaBa SABJISAET-
Csl IPaBO ceMerHoe. BakHbIM BOIPOCOM KOIM(PUKALMU T'Paxk-
JAHCKOTO 3aKOHOZATENIbCTBA BCErAA SBJISUIOCH BKJIOYEHUE WU
He BKJo4YeHue B cTpykTypy 'K P® cemenHO-ITpaBOBBIX HOPM.
Onnako, manHbiil Boripoc nipu npuHsaTun ['K P® Obin paspe-
IIeH caM CcOOOW MPHUHSATUEM OTHEJIbHOTO CEMEMHOIro KOJeKca.
B pa3nuuHbIX HIKONaX UBUIMCTUKY [10-pa3HOMY paccMaTpHBa-
€TCs BOIIPOC O MPUHAJIEKHOCTH CEMEMHOTO ITpaBa K CTPYKType



IpaX/IaHCKOr0. 3alllMTHUKH TOX0Ja O CAMOCTOSITEJIbHOCTH Ce-
MEWHOTO MpaBa TOBOPAT 00 0COOEHHOCTH MpeIMeTa ero MpaBo-
Boro perynupoBaHus. A. M. HeuaeBa! cuuraer, yto npeumyine-
CTBEHHBIN JIMYHO-TIPABOBOM XapaKTeP CEMEUHbIX MPABOOTHOIIIE-
HUW JaeT OCHOBAHUS CUUTATh CEMEMHOE MPABO CaMOCTOSITENb-
HOW OTPACIIbI0 POCCUKMCKOTO IpaBa, B TO BpeMs Kak M. B. AH-
TOKOJIbCKasI> MPUICPKUBACTCS MHOW TTO3UIIMU, YTBEPIKIas, U4TO
CEMENHOEe 3aKOHOJIATEeILCTBO HE CONIEP:KUT KAYECTBEHHbIX MaTe-
PUAIBHBIX KPUTEPHUEB, MO3BOJISIONIMX OTIPAHUYUTH CEMENHBIE
OTHOILIEHUSI OT OTHOIIIEHUH, PEryIUpPyeMbIX APYTUMU OTpacsi-
Mmu TipaBa. [1o Haiiemy e MHEHHIO, TpeIMEeT CEMENHOrO MmpaBa
HE YHUKAJIEH B CPABHEHUU C UHBIMU UMYIIECTBEHHBIMU U JINY-
HBIMM HEMMYIIIECTBEHHBIMUA OTHOIIIEHUSIMH, KaK IO XapakTepy,
TaK 1 TIO0 CYOBEKTHOMY COCTaBY (K CJIOBY, HACJIEZICTBEHHOE TTPaB
TaK K€ UMeeT YHUKAJbHBIA CyOBEKTHBIM COCTaB U MIPEIMET), a,
CJIEI0BATENIbHO, Mbl MIPOIOJIKAEM CUUTATh CEMENHOE MPaBO MO-
JoTpaciiplo rpaxaaHckoro. Onnako, crpykrypa 'K P® He mo-
KET OTPa3UTh ITO OOCTOATENILCTBO, KAKUMU ObI HE OBUTH Teo-
puu Ha 310T cueT. [Ipobnema naxe He B aeicTByoieM Cemeii-
HOM Kojiekce P®, a B cogepxanuu crateit 71 u 72 Koncruryuun
P® — ecnm rpaxkaHCKOE 3aKOHOAATEIHCTBO OTHOCUTCS K UCKJTIO-
YUTEIBHOMY BesieHuI0 PP, To cemenHoe — Kk coBmecTHOMY. OT-
JieJIeHNe e CEMEMHOro MpaBa OT IPaKAAHCKOTO SIBJISIETCS MPO-

! HeuaeBa A. M. Cemeittoe npaBo. Kypc nexrmit. — M.: FOpucts, 1998

2 M. B. Autokonbckas CemeitHoe npaBo 2-e u3[1., nepepad. u gom. — M.: FOpucrs,
2002.-336 ¢



LIe/ly pOil UICKYCCTBEHHOI, HAYaTOM B COBETCKUIA MIEPUOJ] UCTOPUU
C LIEJIBI0 «OYUCTUTh>» CEMENMHO-ITPABOBbIE HOPMBI OT XO351ICTBEH-
HBIX U PACUeTHBIX JIEMEHTOB. [laHHasi 0COOEHHOCTh OTJIMYAET
'K P® OT rpaxiaHCKuX KOJEKCOB HEKOTOPBIX COCETHUX T'OCY-
napct, Hanpumep ['py3uu, I'K koTOpoil B KauecTBe OTAEIbHOTO
pazJienia BKJTIOUAeT HOPMBI 0 Opake u cembe. Komekce Hamoseo-
Ha TaK K€ COIEPKUT OrPOMHOE KOJIMYECTBO CEMEMHO-TIPABOBBIX
HOPM, [TOCKOJIbKY, UCXO/ISl U3 XapaKTepa caMoro KoJeKca cemMen-
Hbl€ MPABOOTHOIIEHUS — HEOThbeMJIEMAs YaCTh IPAKAAHCKHUX.
HekoTopble mopoTpaciav rpaxJaHCKOro IpaBa c(popMupo-
BAJIMCh HECKOJIbKO TO3ke. Hampumep, onHa MX KpyMHEUIIHUX
¥ BaXHEHIUX MOJOTpaciieil — MpaBO MHTEJUIEKTYaIbHON COO-
CTBEHHOCTHU Hauasia (pOPMUPOBATHCS KaK MOJIHONPABHAS TIOI0T-
pacib ¢ mpunsitueM 'K PCOCP 1964 rona ¢ cOOTBETCTBYIOIIUM
pazzenioM «ABTOpPCKOe TpaBo» U mpuHsitueM B 1992 rogy Oc-
HOB I'pakaaHckoro 3akoHopaatesbeTBa Cotoza CCP u pecriyOnuk.
B Hacrosiiiee BpeMsi IpaBO MHTEJIEKTYaIbHON COOCTBEHHOCTHU
KOIU(PULIMPOBAHO U PETYJIMPYETCS OTAENBHOU (YETBEPTOU) 4Ya-
crbio ['paxanckoro kogekca P®. Ha MomeHT pa3paboTku yet-
Beproit yact 'K P®, konudukaims MHTE/UIEKTyaIbHOU CO0-
CTBEHHOCTH CTaBMJach noj Bornpoc. Crucrema AEUCTBYIOLIUX 3a-
KOHOB 00 aBTOPCKOM, TIATEHTHOM TIpaBe W CPEACTBAX WHVBH-
JyaJu3aliy yxke ycresia 3apeKOMEeH/I0BaTh ceOsl KakK JICHCTBY-
011251, He B3Mpasi HA HEKOTOPble HEJOCTATKH, KOTOPbIE BIIOJIHE
MOTJIH OBITh YCTPaHEHBI TPUHSATUEM 3aKOHOB B HOBOU PEIAKIINN
WJIM HOBBIX 3aKOHOB. Te€M He MeHee, YeTBepTask 4acTb KOJAEKca



ObLJTa IPUHSATA U CTajla OJHOW M3 CaMbIX OOBEMHBIX €r0 COCTaB-
HbIX yacteil. [To 00beMy OHa MpeBHIIIaeT 1 paHee ASHCTBYIOIIUI
I'K PC®CP 1964 roga u 'K PCOCP 1922 roxa.
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