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BBenenne

ITpomo noutu 35 JIeT ¢ TeX MOp, KAK YEJIOBEYECTBO C YECTBIO PELLIWIIO TPYAHYIO 3aJa4y, ycTa-
HOBHB YHHUBEpCAJIbHbIE ITPABOBbIE PAMKH JesITebHOCTH B MupoBoM okeare. B 1982 r. 6piia 3akmio-
yeHa Konsenms OOH no mopckoMy IpaBy, KOTOPYIO Ha3bIBalOT « KOHCTUTYLIMS OKEAHOB», TOTOMY
YTO B HEW YCTAaHOBJIEHBI OCHOBHBIE TOJIOKEHHsI, PEryMpyIolye OyKBaJbHO BCe 0OACTH MOPCKON
AEATeIbHOCTH, U B KOTOPOH y4yacTByeT MojaBJIsIolee OOJBIIMHCTBO IOCYIapCTB.

OnHa U3 MHOTHX HOBallMi, BBeIeHHBIX KOHBeHIMel, — 9T0 00s13aTeNbHas poLeaypa paspe-
IIEHHsI CIIOPOB, KOTOpasi MpeJrosaraeT BHIOOp KaxabiM yyacTHUKOM KoHBeHImu ogHoro mim 6osee
CyAeOHBIX OpraHOB, NepeurcIeHHbIX B KOHBeHIMHU, U1 pa3pelieHus ero CropoB O TOJKOBAaHUU U
NpUMEHEHNH ee TIoJIokeHn. MeX ayHapomHbIid TpUOyHAJ 0 MOPCKOMY TIpaBy — 9TO HOBBIN Cyie0-
HBIM OpraH, KOTOPbIA Hapsay ¢ (paKyJbTaTUBHOM KOMIIETEHIIMEN, KOTOPOW HaJIEJIeHbl BCE MEKAyHa-
POIHBIE CYIbl U apOUTPaXH, 00IaAaeT TaKKe 00s13aTeIbHON KOMIIETEHIIMEN B OTHOILIEHUU HEKOTOPBIX
KaTeropuii CriopoB.

Bceoosemmonmii xapaktep Konsennmun OOH mo Mopckomy MpaBy ciesian Heu30eKHOM KOM-
IIPOMUCCHOCTb, TO €CTh HEMNOJIHYIO SICHOCTh MHOTUX ee IojioxkeHuid. Iloatomy moutu cpasy nocie
oOpazoBanus TpuOyHaia rocynapcTBa CTaim 0Opaiarbest K HeMy B CUITY Pa3HBIX ITPABOBBIX ITO3UIIHH,
3aHMMAaEMBbIX UMH 10 OTAEJIbHBIM acriekTaMm KoHBeHIMK. 3aHMMasACh pa3peleHUeM CIIOPHBIX BOIIPO-
COB IO CYIIECTBY M YCTaHaBJIMBAas MpOLECCyalbHBIE PaMKH pa3OupareibcTBa, TpuOyHan mocro-
SIHHO CTaJIKMBAETCs1 C HEOOXOIMMOCTBIO TOJIKOBAHUSI MHOTHX cTatell KoHBeHIMu, nHora BILIOTH /10
OTIEJIbHBIX TEPMUHOB.

HestensHocTs TprOyHata uMeeT OOoJbIIOe 3HAYEHHE U TIOTOMY, UTO B €0 BeJEHUH HAXOAUTCS
OIIEHKa IPaBOBOTIO PEryIMpPOBaHMs AEATEIPHOCTH TOCYAApPCTB MO JOOBIYE MHUHEPATbHBIX Pecyp-
COB IJTyOOKOBOJIHOTO pailoHa MOPCKOTO JIHA, TOTYYHBIIErO CTaTyC OOIIEro HacIeIus YeJOBeYecTBa,
COBEPILIEHHO HOBOW MPaBOBOM KOHLIELIMY.

HesatensHocTh TprOyHasta MMeeT Takke HEeMOCPEACTBEHHOE 3HaUeHUe U [yl Halllell CTpaHbl,
Tak Kak TpuOyHaIoM paccMaTpHBaloTCs Jena, MPsMO 3aTparuBaoiiye uarepecsl Poceuiickoii ®ene-
paLyM, CBUIETEILCTBOM YEro sIBJISIETCS TOT (PaKT, YTo YK€ B psjie Ael, paccMaTpuBaBLIUxcs Tpu-
OyHasioM, Poccuiickas ®enepaiius BbICTyIajla Kak B KA4eCTBE UCTLA, TaK U B KAUECTBE OTBETUMKA.
3HaHMe OCHOB JiesiTebHOCTH TpuOyHasna OyaeT Takke MMeTh 3HaYeHHe IS 3aIUTh MHTepecoB Poc-
cuiickoil Penepauun B Oyaymiem. sl paBUIIbHON OLIEHKH Kak Mecta TpubyHasia B cucteme Mup-
HOTO pa3pelieHns] MeKIyHapOAHBIX CIIOPOB, TaK U ero 3((peKTUBHOCTH B TIAHE CIIOCOOCTBOBAHUS
YCTaHOBJIEHUIO Ha/Ie)KHOT'O MTPaBOIOps/IKa B MUPOBOM OkeaHe HEOOXOJMMO BHUMATEBHO PACCMOT-
PEeTb METOMbI ero padOThl M Ty MO3UIIMIO, KOTOPYIO OH 3aHUMAET 10 KOHKPETHBIM BOIIPOCAM.

Llenbio HacTosIel paboTHI SIBJISIETCS M3YyUEHHUE esITeNTbHOCTH MekIyHapOoqHOro TprHOyHaIa
10 MOPCKOMY TPaBy U BbISICHEHHE €ro 3(PPEeKTUBHOCTA KaK HOBOTO MEXIYHApOIHOrO CyneOHOro
yUpeKICHU.

J17151 5TOro ObLIM MOCTABJIEHBI CIIEYIOLIHME 3a/1a4u:

— MpOaHaIM3UPOBaTh MeCTO MeXayHapoqHOro TpHOyHasIa TI0 MOPCKOMY IpaBy B CHCTEMe
OpraHOB pa3pelleHus1 MekyHAPOIHbIX MOPCKUX CIIOPOB;

— paccMoTpeTh KomnereHuuio TpubyHana;

— HCCNIENIOBATh Ty POJib, KOTOPYIO MEXIyHApOAHbIe CyleOHble yupekaeHus B 1iesnoM u Tpudy-
HaJl B YACTHOCTH UTPAIOT B Pa3BUTUU MEXKIYHAPOJHOTO MPaBa;

— npocieanThb yuactie TpuOyHaiia B pa3pelieHMH MeXIyHapOJHbIX CIIOPOB B pa3IMuHbIX ce-
pax OKEaHCKOW JIeSATeJIbHOCTH;

— YCTaHOBUTH cielM(UKY perieHuil TpruOyHana OTHOCUTEIBHO He3aMeITTUTEIbHOIO OCBOOOXK-
JEHUS CYJIOB;

— paccMoTpeTh poiib TprOyHasa 1o BOIpocy O NPUHATHM BPEMEHHBIX Mep ITPAaBOBOM 3aILIUTHI;
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— NMPOAHAJTU3UPOBATH MPOIIECC pa3pellieHrs] CIIOPOB O TOJIKOBAHUW U MpuMeHeHnr KoHBeHIu
OOH 1o Mmopckomy TpaBy;

— mWcenenoBarh AestesibHoCcTh Kamepsl mo criopaM, Kacaroummcs: MeskIyHapoHOTO paiioHa
MOPCKOTO JIHa, B JieJie 00ecrieueHnsi COTPYAHNIECTBA TOCYIAPCTB 0 UCTIONb30BAHUIO PECYPCOB 3TOTO
paiioHa.
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Introduction

It has been almost 35 years since the mankind has decided to honor the difficult task of setting
up the universal legal framework in the oceans. In 1982 the United Nations Convention on the Law
of the Sea was adopted, which is called the «Constitution of the Oceans», because it establishes the
basic provisions governing virtually all maritime activities, and in which the vast majority of states
participate.

One of the many innovations introduced by the Convention is a mandatory dispute resolution
procedure, which involves the choice of each party to the Convention of one or more of the judicial
mechanisms, listed in the Convention, to resolve a dispute regarding the interpretation and application
of its provisions. International Tribunal for the Law of the Sea is a new judicial body, which, along
with optional competencies that all international courts and tribunals are endowed with, also has
compulsory jurisdiction in respect of certain categories of disputes.

The comprehensive nature of the UN Convention on the Law of the Sea has made inevitable
its compromise nature, that is, incomplete clarity of many of its provisions. Therefore, almost
immediately after the formation of the Tribunal, states began to turn to the Tribunal because of the
different legal positions held by them on certain aspects of the Convention. Pursuing resolution of
disputes on the merits and establishing a procedural framework of the proceedings, the Tribunal is
constantly faced with the need to interpret the many articles of the Convention, sometimes down to
individual terms.

The Tribunal is of great importance because it also assesses the legal regulation of the extraction
of mineral resources of the deep seabed which received the status of the common heritage of
mankind, a completely new legal concept.

The Tribunal also has direct relevance for our country, as the Tribunal considers cases directly
affecting the interests of the Russian Federation, as evidenced by the fact that in a number of cases
decided by the Tribunal, the Russian Federation has performed both as a plaintiff and as a defendant.
Knowledge of the basics of the Tribunal will also be important to protect the interests of the Russian
Federation in the future. For proper evaluation of the Tribunal as a place in the system of peaceful
settlement of international disputes, and its effectiveness in facilitating the establishment of a reliable
rule of law in the oceans should carefully consider its methods of work and the position it occupies
on specific issues.

The purpose of this paper is to examine the activities of the International Tribunal for the Law
of the Sea and the elucidation of its effectiveness as a new international judicial institution.

For this purpose the author has dealt with the following issues:

— To analyze the place of the International Tribunal for the Law of the Sea in the system of
settlement of international maritime disputes;

— Consider the competence of the Tribunal;

— Explore the role that international judicial institutions in general and in particular the Tribunal
play in the development of international law;

— Trace the part of the Tribunal in the settlement of international disputes in different areas
of ocean activities;

— To establish the specificity of the Tribunal’s decisions regarding the prompt release of vessels;

— To consider the role of the Tribunal on the issue of interim measures of legal protection;

— Analyze the process of resolving disputes regarding the interpretation and application of the
UN Convention on the Law of the Sea;

— To investigate the activities of the Chamber for disputes concerning the international seabed
area, in ensuring the cooperation of States in the use of resources in the area.
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I'naBa I
Me:x1yHapoaHbIH TPUOYHAJ M0 MOPCKOMY
NpaBy B CHCTEME OPraHoOB pa3pelneHns
Me2KIyHAPOJHbIX MOPCKHX CIIOPOB

§ 1. Cucrema opraHoB pa3penieHus1 MeKJyHap O JHbIX
MOPCKHX CIMIOPOB KaK 4acCTh IJI00aJbLHOI CHCTEMbI
OpPraHoB pa3pelleHusI MeKIYHAPOJHbIX CIIOPOB

a) cucmema opeanos paspeutenusi Mopckux cnopos no Konsenuyuu OOH no mopckomy npasy
1982 2.

JlesiTenbHOCTB TOCYIapcTB B MUPOBOM OKeaHe ! Henm30eKHO BeJeT K BOSHUKHOBEHUIO Pa3HO-
IJIaCHH, YTO OOYCJIOBJIMBAET MOTPEOHOCTD B BRIPAOOTKE CPEICTB UX pasperieHust. OTHAKO, ITOCKOJIbKY
B IIPOIIIOM MOPCKMMU TIEPEBO3KaMH U JOOBIYEH KUBBIX PECYPCOB 3aHMMAJIUCh B OCHOBHOM (hU3H-
YecKHe U I0pUANIeCKUe JIIA, pa3pelleHre CIIOPOB HOCKIIO B OCHOBHOM YaCTHOIIPABOBOM XapakTep .
B xonnie XX B., KOrjia CTaiyd akTUBHO Pa3BUBAThCS HOBBIE TEXHOJIOTMYECKHE BO3MOKHOCTH HCTIONb-
30BaHMS PECYpPCOB OKeaHa, TPOTUBOPEUM S MEXK Iy TOCYAapCTBAMHU IO MOBO/LY paciipeie/ieHusl pecyp-
COB ¥ IIPOCTPAHCTB MUPOBOTO OKeaHa CTalk HOCUTH JIOBOJIBHO OCTPBIN XapaKTep, U MOsSIBUJIACH HE0O-
XOIVMOCTh B HAJIEKHBIX MEKTOCYIaPCTBEHHBIX CPEACTBAX Pa3pelleHHs CIIOPOB.

3HaAuUTENIBHYI0 pOJib B 3TOM chirpasia Tpetbst koHdeperumss OOH mo Mopckomy MpaBy?, B
pe3yJIbTaTe MHOToJIeTHel paboThl KoTopoit Obuta co3naHa Koneennus OOH no MopckoMy IpaBy
1982 r.* Dta KOHBEHIMS NOMyYrIa OIIEHKY HAyYHOU OOIIECTBEHHOCTH KaK OJIMH M3 CAMBIX 3HAUU-
TEJIbHBIX JOTOBOPOB B HCTOPUH YEJIOBEUYECTBA; €€ YacTo Ha3biBalOT «KoHCTUTYIIMS OKeaHoB» °. OqHUM
Y3 HACTOSIIIMX JOCTHKeHUM 310l KOHBEeHIIMM cunTaeTcsi BBeIeHHe B MUPOBYIO MPAKTUKY MOMCTHHE
VMHHOBAIIMOHHOW CHUCTEMBI 00SI3aTENIbHBIX CPEACTB pa3pelieHusl CIIOPOB OTHOCUTEIBHO TOJTKOBAHUS
Y TIPUMEHEHUs ee TOJIokeHnH; ObBIImiA cynbst TpuOynana T. Tpesec HasbiBaer cT. 286 Konenimu
kioueBoit Bo Beeil Konpenuuu®. O0s3atenbHas cucTeMa yperyipoBaHus ClIOpPOB, MPe1yCMOTpPEeH-
Has 4. XV KoHBeHIMH, OOBIYHO paccMaTpUBAETCs B JOKTPUHE KaK HEOOXOOUMBbI MHCTPYMEHT /ISl
CO3/IaHUS1 PABHOBECHSI MEK]ly MHTEPECaMH BCETO MEXTYHAPOIHOTO COOOIIECTBA M MIHTEPECAMH TTPH-
OpeXHBIX TOCYAAPCTB, MOTYUMBIINX 3HAYUTEIbHBIE TOTHOMOUMS 10 KonBenimu. OfHako ecTh elne
nBa hakTopa, KOTOPHIE C/IeNIaii HeOOXOIUMOM pa3paboTKy Ha/Ie)KHOM CUCTEMBI pa3pellieHus CIIOPOB.

! o cux nop 90 % MUPOBOII TOPrOBJIM OCYILIECTBIISIECTCS MOPCKHUM ITyTeM, a J0ObIBAEMBbIC TPUPOIHBIE PECYPCHI COCTABJISIIOT JI0
40 % nuIIeBoro pauyoHa JIoAel 1 KUBOTHBIX Ha CyILE.

ZCm.: bpexosa H. A. CoBpemMeHHbIE Me:K1yHAPOJHO-ITPABOBbIE CPE/ICTBA Pa3pelleHrs MOPCKUX criopoB: [Jucc. .. k. 10. H. M., 2003.

3 o o
Amnanu3 06CTOSITENHCTB CO3bIBA 1 0OCOOEHHOCTEN paboTH TpeThelt KoH(EpeHIMN 0 MOPCKOMY TIpaBy, a Takxke rpouecc (hopMHu-
POBaHUS COBPEMEHHOTO MEXIYHAPOIHOrO MOPCKOTO MpaBa MPOBE/IEeH B MATUTOMHUKE «MUPOBOW OKeaH W MEkIyHAPOIHOE MPaBO»,
HaricanHoM yueHbiMu CoBetckoro Coio3a 1 colmasimcTiueckux crpad. CM.: MupoBo# okeaH U MexyHapojaHoe npaBo. M., Hayka,
1986-1991.

* Kouperumst OOH 1o Mopckomy mipaBy (10 December 1982) // 1833 UNTS 3. Berymiia B cuny 16 HosiOpst 1994 r.
5 Tommy T B Koh «A Constitution for the Oceans» Remarks made by the President of the Third United Nations Conference

on the Lax / of the Sea, in Official Text of the United Nations Convention on the Law of the Sea with Annexes and Index (1983)
E 83V5. XXXIII.
® Trevers T. Compulsory Jurisdictrion under the Law of the Sea Convention: the Basic Article // International Law of the Sea /
Essays in Memory of Anatoly L. Kolodkin. M., 2013. P. 140.
10
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Ito xapakTep camoil KoHBeHIIMM, a Takke BBEAEHUE B MEKAYHAPOIHOE MTPABO 1IEJIOT0 psija HOBBIX
MHCTHUTYTOB.

KoHBeHIIMs IMeeT YHUKAJIbHBIN XapakTep ¢ TOUYKH 3PEHHUs] TEOPUU MEXAYHAPOIHOTO IMpaBa:
C OJIHOW CTOPOHBI, OHa HOCUT KOAMDULIMPYIOIIUI XapakTep, ¢ APYroi — HopmoTBopueckuil. Tak,
MPEe/ICTaBUTENIb BeTMKOOpUTAHNM HA 3aKJIIOYUTESIBHON cecCuM KOH(epeHIH 3asBuil: «MHorue
nosoxeHrsi KOHBEHIIMM SIBIISIOTCST pe3yJbTaToM repedopMyIupoBaHus WM KOAU(PHUKAIIUK CyIIle-
CTBYIOIIET0 KOHBEHIIMOHHOTO WJIM OOBIYHOTO MEKAYHAPOIHOTO MPaBa WM MPAKTUKU TOCYAAPCTB» .

Ho muorue nonoxenns KonseHuumn copepieHHO HOBBL. ['. M. MeJIKOB nIpeanprHsII TIOIBITKY
MIepEeYrCIIUTh HOBbIE BKHEHIIINE MHCTUTYTHI MEXyHapOIHOTO MOPCKOTO MpaBa, BBeleHHble KoH-
BeHuein OOH 1o MopckoMy MpaBy: MCKJIIOUMTEIbHASI SKOHOMUYECKAsl 30Ha; MTPOJIUBbI, UCTIONB3Y-
eMble ISl MEXyHApOJHOIO CYIOXOJCTBA C IPaBOM TPAaH3UTHOTO IPOXOJa B HUX; apXUIIETaKHbIE
roCyJapcTBa C MPaBOM apXUIeJakHOTO MPOX0/a Yepes3 apXHUIIeIaKHbIE BOIbl; 3AMKHYTBIE U TIOJTy3a-
MKHYTbIE MOpSI; MOPCKME Hay4HbIE MCCIIEIOBAHUS; 3allIUTa U COXPaHEHUE MOPCKOM cpenpl; Mesxay-
HApPOJIHBIA palloH MOPCKOTo JHA; MekayHapOdHbIN OpraH 1Mo MOPCKOMY JTHY W €ro MpepusiThe C
MIPaBOM CAMOCTOSITENIBHOW Pa3pabOTKM MUHEPAIBHBIX PECYPCOB IITYOOKOBOJHOTO paiiOHAa MOPCKOTO
JHA ¥ C y9aCTUEM IOCYIapCTB; 00s13aTeNIbHBIN BHIOOP OHOTO U3 CYAEOHBIX MM apOUTPaKHBIX CPE/ICTB
IJIs1 pa3pelieHnsi CIOpOB O TOJIKOBAHUU U nprMeHeHnn Konsenimuy; Mex IyHapOoIHbIiA TPUOyHAI 10
MOPCKOMY TpaBy; 00sS3aHHOCTh COXPAHEHU s JKUBBIX PECYPCOB OTKPHITOTO MOPsI M YIIPABJICHHS UMU;
rocy/1apCcTB, He UMEIOIIMX BBIXO/IAa K MOPIO, U 1p. 8

ITO HOBBIE MOJIOKEHH 1, KOTOPbIE HE BCTPEYAIUCH TPEsK/Ie HU B JOTOBOPax, HM B OIHOCTOPOH-
Hell TIpakTHKe rocynapcts. JJoBoibHO MHOrO mosoxeHuit KonseHnmu copmynmpoBano B oOiem
Buze. SIcHO, 4To mocienyouas KpUCcTalJIM3alys COOTBETCTBYIOLIMX MOJIOKEHUI B MPOLIEcce MpaK-
THKHM MOIJIA TIPUBECTU K 3HAYMTENIBHBIM pasHoraacusaM. [loatomy KoHBEHIMS COIEpKUT YeTKUid
niepeyeHb CPeJICTB MUPHOTO pa3pelleHrsl CIIOPOB O €€ TOJNKOBAHUY U IIPUMEHEHHH.

Paznen 1 4. XV OTKpbIBaeTcsl MONOKEHUSAMU 00 0053aTeNbCTBE TOCYAAPCTB pasperiaTh Ux
CIIOPBI TIO COTVIACHIO U JIeJIaTh 9TO MUPHBIM IyTeM. 3a roCyAapcTBaMU COXPAHEHO IMPaBo B J000e
BpeMsI JIOTOBOPUTHCS O pa3pellieHrH Criopa JTI0OBIMU CPEACTBAMHU T10 UX BHIOOPY; B 9TOM CiIydae 00si-
3aTesbHbIE TIPOLEY P, TIPEeAyCMOTpeHHbIe 4. XV, He paclpoCTpaHsIoTcs Ha Takou crop (cT. 280 u
281), BMECTO HUX JISHCTBYIOT JTIOObIE, PErMOHAIbHBIC W/ JIBYCTOPOHHUE COTJIAIICHUS O CPECTBAX,
BBIHOCSIIIUX 00si3aTesibHOe perenue (cT. 282). B mobom ciryyae mpy BOSHUKHOBEHUH CIIOPOB TOCY-
JapcTBa IOJKHBI HE3aMEIJTUTENTLHO MPUCTYNUTh K 0OMEHY MHEHUSIMUA OTHOCHTEJTBHO UX YPEerylIupo-
BaHUs MyTeM [EPEroBOPOB UJIM JIPYTMMU MUPHBIMU cpeacTBamu (cT. 283 u 284). Eciu ke 1octudb
yPEryJIMpOBaHUsI HE YIAJIOCh, TO CTOPOHBI B CIIOpe 00s13aHbI TIepejaTh CBOH Criop Mesx1yHapoaHOMY
TpuOyHaTy IO MOPCKOMY TpaBy, Mesk1yHapoaHOMY Cyy, apOUTpPaxy, KOTOPBIN IPELyCMOTPEH NpH-
noxenreM VII wim cienmansaoMy apoutpaxy mo npuioxenuio VIIIL. Beibop cyna wmm apourpaxa
3aBUCHUT OT MPEJBAPUTEIHHOTO BHIOOPA, 3asIBICHHOTO B JIEKJIapalliy rocyJapcTBa — yuacTHuka Kon-
BEHIIMH, a €CJIM BBIOOP HE COBIMAAET, TO pa3pelaloniiM CPeCTBOM OyieT apOuTpax, 0Opa3oBaHHBIHI
B COOTBETCTBUU C NipriiokeHreM VII. 1o 3HaUMT, 4TO apOUTpaK, CO3AAHHBINA B COOTBETCTBUH C IIPH-
noxenreM VII, — 310 ToT cyneOHbIil opraH, KOTOphIN OyJeT paccMarpuBarh CIOp, €CIM FOCyAapCTBa
HE JJOrOBOPSATCS 00 UHOM.

BriOpanHbIl TAKMM 00pa30M CYJ] MM apOUTpax o0agaeT PUCIUKIIMEN B OTHOIIEHUH JII0OOTO
criopa o TonKkoBaHuY win ipumeHeHn Konsennmun OOH 1o MopckoMy mpaBy WM JIIOOOTO Ipyroro
COMJIAIIeHU S, CBSI3aHHOTO ¢ LieJisiMu KOHBEHIIMH, ecii CTOpOHBI cornacsaTcest 00 atom. [1pu sTom zieit-
CTBYET sl BOBMOXHBIX M3BSTUN M HUCKJIIOUEHUH CIOpa MO TOMY WJIM APYTOMY BOIMPOCY, KaK 3TO

7 Statement of the United Kingdom, 189th meeting. Official Records of the Third United Nations Conference on the Law of
the Sea. Vol. 17. P. 79. Para. 200. B 3Tom ke cMbicie BhICKa3biBaIUCh Jeneranuu Muponesun: 186th meeting. P. 25. Para. 23-25;
n Kamepyna: 186th meeting. P. 16. Para. 84.
8 Menkos I'. M. BoenHoe MoperuiaBanue 1 6e3onacHocts Poccnn B XXI Beke (Mexk1yHapoIHO-TIPABOBbIE U HALIMOHAIBHBIE TTPO-
onemsi). Y. 2. M., 2010. C. 7.
11



. P. AGrapsH. «[IpakTvka MexayHApOIHOrO TPUOYHAaJIa 0 MOPCKOMY ITPaBY»

3aKkperuieHo B pa3f. 3 4. XV. [oBopst 0000IIEHHO, STH UCKITIOYSHHU ST KaCalOTCsl OCYIIECTBIICHUS TTPH-
OpEXHBIM rOCYIaPCTBOM CYBEPEHHBIX MPaB B UCKJIIOYUTEILHON SKOHOMUUECKON 30HE B OTHOIIICHUN
COXpaHEHMs M YIpaBJIEHUs )KUBbIMU PECYPCaMU, 4 TaKKe MPOBEECHUSI HAyYHbIX UCCIEJOBAaHUM (CT.
297). T'ocymapcTBa Takke BIpaBe C/enaTh 3asBJICHUS O HEMPUMEHEHUH 00s3aTeIbHBIX POLIERyp K
CIopaM O pa3rpaHUYeHUH MOPCKUX MPOCTPAHCTB, K UCTOPUYECKUM 3aJIMBaM, BOSHHOW JESITeNIbHO-
CTH, IeSITeJIbHOCTH TI0 BBE/ICHUIO TpaBa JIMOO CIIOPOB, KOTOPbIE HAXOAATCS Ha paccMoTpennu CoBeTa
BbeszonacHoctu OOH (ct. 298);

b) mernoenyus Kk yseauueHuro Yucaa MercoyHapoorsbix cyoos 8 korue XX a.

Co3manue Tako¥l pa3BeTBJIIEHHON CUCTEMbI 00513aTe/IbHBIX CPEACTB pa3pelieHrs CIOPOB O TOJI-
koBanu# 1 nprumeHeHnn Konsentur OOH 1o MopckoMy IpaBy CTaJIo OIHUM U3 JIEMEHTOB OOIIIei
MHUPOBOH TEHAEHIIMY K YBEJIMUSHUIO YHCIIa MEKAYHAPOIHBIX CYJOB.

[Toutm 20 ner Hazan, B cepequne 1990-x rr., [I. Keitpon u I'. I'. [llunkapernkas cripaBejiuBo
OTMEYaJIH, YTO yKe TOr1a CyHIECTBOBAJIO MHOKECTBO MEXaHU3MOB MUPHOTIO YPETryJIMpOBaHuUsl, KOTO-
pble YacTo He ObLTM CKOOPAWHUPOBAHBI MEXK]Ly COOOM, HO, B3SIThIE BMECTE, OHM CO3/IaBaJIU, 324aCTYIO
BHE 3aBUCHMOCTH OT HAMEPEHHUI CBOMX aBTOPOB, MHYIO CTPYKTYPY CPEICTB MUPHOTO YpPerylupo-
BaHUsT’.

[npokoe pacripocTpaHeHUE CPEACTB MUPHOTO YPEryJIMpOBaHUs, U B YaCTHOCTH MEKIyHapOI-
HBIX CYIOB M apOMTpaxkei, ObI0 ecTeCTBEHHBIM siBleHHeM. OHO ObLJIO BBI3BAHO MOTPEOHOCTHIO B
3(pPEKTUBHOM YIIPaBICHUN MEXKAYHAPOAHBIMH JIEIAMU B YCIOBUSIX TJIOOATM3AIMU SKOHOMHKH U
MIpeBpaIlleHNs] HAIIero MUpa B OOJIBIIYI0 B3aMMOCBSI3aHHYIO cucteMy. MiMeHHO moatoMy Korer| XX
B. — 9TO BpeMsI MeKAyHAPOAHBIX opranu3armid. Kak MexayHapoaHble OpraHu3aliy Crieluanu3upo-
BAJIUCh, COXPaHsIsi OOIIME MeXIyHapOJHO-TIPABOBbIE MPUHIIMIIBI CBOSH OpPraHU3alluK U JIeSITeTbHO-
CTH, TaK ¥ MEXJIyHapOIHbIe CyIeOHbIe OPraHbl OPraHN3alMi CO31aBAIUCH JIs1 pa3pelleHusl Crely-
aJIbHBIX KaTEropuil CIIOPOB.

[Tpu 3TOM yMHOXEHHE YKC/Ia HOBBIX MEXKAYHAPOAHBIX CYIeOHBIX YUPEKAESHUI HE OrpaHuYIH-
BaJIOCh KAKMMHU-JIMOO ONpeesIeHHbIMUA OpPraHM3alMOHHBIMU paMKaMH, MEXKIy HUMH HET HUKAKHUX
(bopMaITbHBIX CBSI3EH M HE CO3/aeTCsl HUKaKas uepapxusi. Tem He MeHee B HayYHBIX Kpyrax MOy 4Yrio
TIOMYJISIPHOCTD BBIPAXKEHUE «COOOIIECTBO CyIoB» 0. YBennueHre yncia MexIyHapOIHbIX Cy/IOB TeEM
6oee nopasuTesbHO, 4To 10 1990-X IT. CyIecTBOBAIO TOIBKO MIECTh OCTOSTHHBIX MEK/TyHAPOIHBIX
CYJIOB.

Pamku HacTosiiero mcciieoBaHUs HE JAI0T BO3MOXHOCTH TMOAPOOHO OMHUCATh U TeM Oolee
KBaJTM(PUIIMPOBATH BCE MEKIyHApPOIHOE cyaeOHoe cooomiecTBo. CoruieMcst Ha JOKTOPCKYIO Juccep-
tauuio I'. I'. IlluHkapenkoil, Kotopas MUIIeT, 4to «mnocieanue 30 JeT craiy nepruoaoM HEBUIAHHOTO
(¥ TOBOJBHO HEOKMIAHHOTO JIJISl BCETO MUPA) Pa3BUTHS MEXAYHAPOIHBIX CyNeOHBIX yUpeKICHH.
B Hacrosiiiee Bpemsi HacuuTbiBaeTcst 10 SO CyI0B M KBa3UCYAEOHBIX OpPraHU3alluil pa3IMuyHON MOIH-
(ukaiyu, 1 Bce OHM padOTAIOT BeChbMa MHTEHCHMBHO. KpoMe yMHOXEHHS Yuciia MeKIyHapOIHBIX
CyHOB Bce OoJiee pa3HOOOpa3HBIMU CTAHOBATCS UX (popMbl. [IpOMCXOAUT pernoHan3anus CyaeOHbIX
yupexaeHuil (cozganel EBpornieiickuii 1 MexkaMepuKaHCKHiA Cy/Ibl 110 IpaBaM YeJIOBEKa), MOSIBIIS-
I0TCSI CIIELIMATM3UPOBAHHbIE CyAbl (111 pa3pelleHusl ClopoB B 001acT OOphOBI C 3arps3HEHUEM,
cnopoB B cucreme 'ATT/BTO, unBectuiimonHsix cropos). Crienyanu3alus mo3BojisieT MPUCoco-
OUTb OpraHbl pa3pelieHrs CIOPOB K KOHKPETHON COLMATBbHO-TIOTMTUIECKON 0OCTaHOBKE, YTOYHUTD
MX KOMIIETCHIIUIO» !,

¥ Caron D. D., Shinkaretskaya G. Peaceful Settlement of Disputes Through the Rule of Law // Beyond Confrontation /
FislerDamrosh L., Danilenko G. M., Miillerson R. eds. Westview Press, 1995. P. 309-334.
10 AgTopcTBo mpurckBaioT V. Bpoyrmu: Tan Brownlie. Principles of Public International Law (6th ed, 2003). P. 672.
" Munkapenxas I'. T. CyaeGHbie CPeICTBA Pa3peleHrs MeKIyHAPOIHBIX CIIOPOB (TCHICHIIAN pa3BuTHs): ABTOped. aucC. .. /1.
10. H. M., 2010. C. 5.
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Hpyroi uccnenosareis — k. MapTtuHec — oTMeuaer, 4To, KOrjia YUc0 MeK/1yHAPOIAHbIX CY/I0B
JOCTHUIJIO «KPUTHYECKON MaCcChl», OHM Havyald aKTUBHO KOHTAKTUPOBATh HE TOJIBKO MEX.IY COOOM,
HO Y C HAIIMOHAJILHBIMU Cy/IaMH, Ha Bce OoJiee perysipHoi ocHOBe '2,

BzanMocBs3aHHOCTB CyIeOHBIX YUpeskaeHui, cautaeT Ix. MapTuHec, IposiBIsSieTCs] B TOM, UTO
Pas3IMyHbIE Cy/Ibl OKA3bIBAIOTCS HA/ICTICHHBIMU IOPUCIUKIMEN B OTHOIIEHUN OJJHUX M TeX Xke CIOpPOB,
TO €CTh MX IOPUCOUKIIMHU MEPETIeTaloTCs] M HaKJIaJbIBAIOTCS IPYT Ha Jpyra; BBIHOCS peIleHus], pa3-
JIMYHBIE CYJIBl 0OPAIIAIOTCS K PELICHHUSIM, IPUHATHIM JIPYTHUMU CYIaMH, ¥ OKa3bIBAIOTCS Tiepe]] Hen3-
0eKHOCTBIO TOJTKOBAHUS PEIICHU ITUX APYTHUX CyIOB 3.

B noarBepxaenne cBoero muenus [xx. Maprunec npuBoauT cioBa JK. 'mitoma, ObiBIIIEro
TOrza mpeceaareneM MeXIyHapoJHOTO CyJa, KOTOPbIM BBICTYIAJ C €KErofiHbIM OTYETHBIM JIOKJIa-
aoM o padore MexayHapoaHoro cyaa B Illecrom komurere I'enepansnoit Accam6nen OOH: «Pac-
MPOCTpaHEHNE MEXAYHAPOAHBIX CYIEOHBIX M apOMTPaXHBIX OPTraHOB YK€ OKa3blBaeT BIMSIHUE Ha
(byHKIIMOHMPOBaHKE ME>K1yHAPOIHOTO IMPaBa — M B IPOLIECCYaTbHOM OTHOILICHUH, U B TOM, YTO Kaca-
eTCsl er0 MaTepraIbHOTO coepkanus» 4. U. PomaHo 1axe BbICKa3ajl MHEHHE O TOM, YTO «OTPOMHOE
pacimpenue, npeodpasoBanue 1 (popMUPOBAHUE MEXIYHAPOTHOU CYIeOHOM CHCTEMBI — 9TO CaMOe
3aMETHOE U CAMOE BaKHOE COOBITHE TIepHOJIa TIOCIIE XOJIOHOW BOMHBI» 1,

CoTpyIHHUYECTBO MEX/Y Pa3TMUHBIMU CYACOHBIMH YUPEKICHUSIMHU, O KOTOPOM YITOMHHAIOCH
BBIIIIE, — JIOTUYHOE SIBJICHUE JUISI MEKIyHApOIHOIO MpaBa U OCHOBBIBAETCS Ha OOIIECTPU3HAHHOM
MIPUHLMIIE COTPYIHUYECTBA, 3aKperieHHoM ele B Ycrase OOH. B n. 3 cr. 1 npsiMo roBopurcs o
TOM, YTO OJIHA W3 IIeJIel OpPraHu3aIK — «OCYIIECTBIISITh MEKIYHAPOIHOE COTPYTHUYECTBO B pa3pe-
[IEHUY MEXTyHAPOIHBIX MPOOIEM SKOHOMHUYECKOTO, COLIMATBHOTO, KYJIbTYPHOTO ¥ TYMaHUTAPHOTO
xapakrtepa». [Ipy ¢hopMaIbHOM, OrpaHMYUTEILHOM TOJIKOBAHUM JAHHOE TOJIOKEHUE OTHOCUTCS K
roCy/1apCTBaM, TIOCKOJIbKY HE OpraHm3alivsi, 8 UMEHHO ee TOCy/1apCTBa-4eHbl MOTYT COTPYJHUYATh
B pa3pelieHNH MeXIyHapOIHBIX TTPOoOIeM '%; py pa3perieHur MexX IyHapOIHOTO CIIOpa MPOUCXOIUT
JeerupoBaHNe HEKOTOPBIX MOJIHOMOYMI TOCYIAPCTB TOMY MJIM MHOMY CyA€OHOMY yUpexXIEHUIO, 1
9TU yUpEeKACHHMS, KaK ¥ BCe MEKIyHApOIHbIE OpPraHU3aliH, ACHCTBYIOT HA OCHOBE OOIIETPU3HAHHBIX
MIPUHITUTIOB | HOPM ME3KTyHApOTHOTrO rpasa'’.

Henp3s He mpusHaTh, YTO 0053aTEIBCTBO COTPYJHUYECTBA, €CIIM PeYb UJET O pPa3pelieHur
ME>KIyHAPOIHBIX CIIOPOB, 1 OCOOEHHO COTPYAHUYECTBA MEK]Ly Pa3TMUHBIMU CYJeOHBIMHU YUpesK ie-
HUSIMH, TIOKa He UMeeT HOPMAaTUBHOTO perynupoBaHusi. O4eBUIHO, UIET MPOLECC YTOUHEHHU T U KOH-
KpEeTU3aliy 3TOro 00s3aTeNbCTBA B XOA€ MPaKTUKU. Hanuyue cropa o3HayaeT, YTo MME0T MeCTO
pa3HoITIacHsl, MOTOMY 00513aTebCTBO COTPYIHMYATh, XOTsI Obl B MPOIIECCYaTIbHBIX BOIIPOCAX, HE0O-
XOAMMO [UISl pa3pelieHusi 3Toro criopa. Paspemienue criopa 6e3 cCOTpyAHMYECTBAa BOOOIIE HEBO3-
MOxHO. COTpyIHUYECTBO, OCHOBAHHOE Ha CAMOM O0IIIEM 00s13aTeJIbCTBE, BHITEKAIOIEM U3 OOIIECTTPH-
3HAHHOT'O MPUHITUIA MEKIyHAPOIHOTO IPaBa, MIMMAHEHTHO ITPUCYTCTBYET B 00513aTEIbCTBE MUPHOTO
yPEryJarpOBaHHUSI.

MeHee MHCTUTYLIMATM3UPOBAHHBIE, a TIOTOMY Oojiee TMOKME CpPEelCTBA pa3pelleHusl CIOpoB
MIPEATIONAraloT MEHbIIYIO CTeTIeHb 00s3aTEIbHOCTH COTPYIHMYECTBA: €C/IM OfIHA M3 CTOPOH Tpejyia-
raeT MPOBECTH MEPErOBOPbI, BTOPasi CTOPOHA OOBIYHO HUKAK He 00s13aHa COIJIAIaThCsl Ha 9TO, KpoMe

12 Jenny S. Martinez. Towards an International Judicial System // Stanford Law Review. V. 6. 2003. P. 440.

13 Jenny S. Martinez. Op. cit. P. 441.

14 Judge Gilbert Guillame. The Proliferation of International Judicial Bodies: The Outlook for the International Legal Order.
Speech to the Sixth Committee of the General Assembly of the United Nations (Oct. 27, 2000), available at http://www.icj-cij.org/
icjwww/ipresscom/SPEECHES/iSpeechPresidentuscore; Guillaume<uscore>SixthCommitteewscore>20001027.htm), at 4.

15 Cesare P. R. Romano, The Proliferation of International Judicial Bodies: The Pieces of the Puzzle // New York University
Journal of International Law and Policy. V. 31, 1999. P. 709.

16 Hestbast He yumTbIBaTh, 4TO B IIepeBO/E C PYCCKOro TepMiH «Oprasusauus O0beMHeHHbIX Hatwii», Harpimep, Ha aHIIHIACKOM
3Ha4uT United Nations, 4To GyKBaJIbHO NIEPEBOIUTCS «HAPOJIBI, COOPABIIIMECST BMECTE».

7 Cm.: Tynkun I'. U. Teopus mexayHapoaHoro npasa. M., 2000. C. 288; Amerasinghe C. F. Principles of the Institutional Law
of International Organizations. Second edition. L., 2005. P. 134.
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cs1aboro OOBUHEHUs B HENIPYKECTBEHHOM MO3ULIMK. Eciu e oHa 13 CTOPOH MOAAET Kalo0y B MeX-
AyHApOIHOE CyneOHOe YUpeskJIeHue, Ipyras CTOpOHA OOsi3aHa MPEACTaBIATh COOCTBEHHYIO TOUKY
3penust. KoHeUHO, 3TO 00s13aTeNIbCTBO JIPYrOil CTOPOHBI BBITEKAET U3 3apaHee JaHHOTO COIIAcHsl C
00s13aTEJILHON I0PUCIUKIIMEN STOTO YUPEKICHUS.

K o0s13aTenbCcTBY COTPYAHUYECTBA MEXY CyIeOHBIMU YUPEKIASHUSIMU HEPEAKO MPUMEHSIOT
JOKTPUHY «3aIpellieHusI CPbIBa pa30MpaTebcTBa» '8, DTo BhIpakeHHe O3HAYAET, YTO CyIeOHOE WU
apOUTpakHOE Pa3OMpPaTeIbCTBO HE JIOHKHO OBITh COPBAHO M3-3a HATYMaHHBIX IPOIIECCYaTbHBIX
MIPE/IJIOTOB.

MexyHapoIHOe MpaBo, peryaupylollee pa3pelieHue MexXIyHapOJHbIX CIOPOB, COCTOUT U3
MHOXECTBa 0013aTeJIbCTB KaK TOCYIApPCTB MEkJy COOOHN, TaK M B3aMMHBIX 00S3aTeIbCTB MEXLy
CyAaMH U TOCYJapCTBAMH, KOTOPbIE K HUM 0OpaIialoTcsl.

C) oOuUe XapaKmepucmuKk MeXcOYHAPOOHbIX CYOCOHbIX YUPEHCOEHULL

Eme Bo Bpemst padotsl Tperbeit konpepenimn OOH mo MOpcKoMy mpaBy MPeIOKEeHUs O
BBEJICHUM B MEK/IyHApOIHbIE OTHOIICHHS IIEJIOr0 psijia HOBBIX CYIOB U apOUTpaxeid CTasiu MojiBep-
raTbCsl Pe3KO KPUTHKE CO CTOPOHBI YUCHBIX.

OnHUM U3 cepbe3HbIX OOBEKTOB KPUTHKM OBUIH TUIAHBI CO3JAHMSI MHOKECTBA CYIeOHBIX Opra-
HOB U TIPaBO BHIOOpA U3 HUX HA TOM OCHOBAHMH, YTO Y KaXIOTO U3 HUX SIBHO OyIyT COOCTBEHHbIE
(byHKIMHU 1 Oy/ieT HEBO3MOXKHO 0OECTICUMTh COOTBETCTBHE CYICOHOTO IPOLIEcca B KX /I0M U3 HUX TeM
3aj1auaM, KOTOpble OyIyT nepei HUMU CTosiTh. OCOOEHHO Pe3KO BBICKA3bIBAIMCH HEKOTOPHIC UJICHBI
MexgyHaponHoro cyaa'.

OnHako aHaIM3 y4YpeauTesbHbIX JOKYMEHTOB Pa3IMYHBIX MEXIYHAPOIHBIX CYACOHBIX yupe-
KICHWUH, & TAKKe UX MPAKTUKH ITOKA3bIBAET, YTO TeHJEHIINHN (DOPMUPOBAHHMSI ¥ OCYIIIECTBIICHUSI MOJI-
HOMOUMIA TAKUX YUPEKICHUH B 1IEJIOM COBIA/IAIOT.

FOpuouueckasi npupooa MeXIyHAPOIHBIX CYIOB — 9TO SIBHO BBIPAXEHHAsI BOJISI TOCY/IAPCTB;
CYIIECTBYET HEOCTIOPUMBbIiA IPUHIIHII, YTO HU OJTHO FOCYAAPCTBO HE 00SI3aHO MPE/ICTABIIATh CBOM CIIOP
Ha PacCMOTpeHHe Kakoro-imoo cyna 6e3 BeipakeHHoOro cornacus?’. TOYHO Tak ke corjacue rocy-
JapCTB JISKHUT B OCHOBE MPOIIECCYabHBIX OJTHOMOYMI CYJeOHOrO YUpekICHHs, B TOM UKCIIE ero
TMOJTHOMOYHMI Ha YCTaHOBJIEHHE 00beMa COOCTBEHHOU I0PUCVKITIN !,

Uro kacaercsi MaTepUaIbHBIX IMOJTHOMOYHIA, TO ¥ B 3TOU cepe HadmomgaeTcs: efmHooOpasue.
ITO MOJTHOMOYHMS PeIIaTh JieJ1a 10 CYIIECTBY; IPEANICHBATH BPEMEHHBIE MEPbI IIPABOBOM 3aIUTHI *2,
MIOJTHOMOYHMSI Ha JIONYCK TPEThE! CTOPOHBI K YUACTHIO B pa30MpaTesbCTBe >3, MOITHOMOYHMSI TOJIKOBATh
CBOM peIIeHUs U MIOCTAHOBJICHUSI >4, IIOTHOMOYMS Ha UX TIEpEeCMOTp>.

¥ JOKTpHHA OOJblile U3BECTHA B AHIJIMICKOM BbIpaskeHHH «non-frustration of adjudication». TToCKOIBKY OOIIEIPUHSTOTO
aHaJiora B pycCKOM sI3bIKE MOKa HET, «3allpellieHNe CpbiBa pa3OnpaTe/bcTBa» MPEAJaracTcsl HAMHM Kak BAPHAHT IEPEeBOA.

19 Ccm.: Shigeru Oda. The International Court of Justice Viewed from the Bench // 244 Recueil des Cours, 1993. P. 127.

20 Munkapenkas I'. T'. TengeHInn pa3BuTus CyaeOHbIX CPEACTB MUPHOTO pa3pellieH s Mex/IyHapoHbIX ciopoB. M., 2009. C. 70—
78; Shabtai Rosenne. The law and practice of the International Court of Justice. 2nd rev. ed. Leyden, 1985. V. II. P. 549-557; Ian
Brownlie. Principles of Public International Law (6th ed, 2003). P. 4-5.

2w, Harp.: cT. 36 (6) Craryra MesxmyHapoaHoro cyaa, ct. 288 (4) Konsenuun OOH o Mmopckomy mipasy, ct. 41 (1) Bammnar-
TOHCKOW KOHBEHIIUH O TIOpSIIKE pa3pelleHis] NHBECTUIIMOHHBIX CIIOPOB MEXAYy ToCyJapCcTBaMH M MHOCTPAHHBIMH JIMIIAMU JPYTHX
rocyaapcts. Bammmarron. 18 mapra 1965 ropa.

22 Cwm.: cr. 41 Craryra MexayHapongsoro cyga, cr. 290 Konseniuu OOH 1o mopckomy IpaBy, cT. 47 BalllMHITOHCKOH KOHBEH-
uuy, cr. 36 Craryra Cyna Esponeiickoro cotosa (Protocolon the Statute of the Court of Justice, Consolidated Version of the Treaty
establishing the European Economic Community, OJC 325/33, 167 (24 December 2002).

B Cr. 62-63 Craryra MexayHapoaHoro cyaa, cT. 31-32 Craryra MTMI], cr. 37 Craryta Cyna EC.

%Cr6 °Craryra MexayHapomHoro cyaa, ct. 33 (3) Craryra MTMII, cr. 50 BamunarroHckoii koHBeHIuH, cT. 4 °Craryrta Cyna
EC.

% Cr. 61 Craryra MexayHaponHoro cyia, cT. 51 BammHrronckoit konseniuuy, cr. 41 Craryra Cyna EC.
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YupeauTenbHbIe JOKYMEHThl MHOTUX ME3K/IyHAPOAHBIX CYIOB HE COIEPIKAT IETATbHBIX MTOJIOKe-
HUM, PeryJupyiolX npoyedypy pazoupamenbcmea Wi BOZMOKHbBIE MEpbl OCYIIECTBICHUS pelle-
HUs. VICTOKM 3TOH NMpakTHKK yXOAAT BO BpeMeHa pa3paboTku CraryTta ITocTOsHHON manaTsl Mex-
ayHapoaHoro npasocyaus B 1920 r. KoHcyabTaTUBHBII KOMUTET IOPUCTOB, KOTOPBIM 3aHUMAJICS
MexayHaponHoro cyaa paspadoTkoil CtaryTta, He IOCUMTAT HEOOXOOUMBIM JIeJIaTh 9TO U OrpaHu-
YHJICS JIAIIb HEKOTOPHIMU OOIIMMU TMpaBmiiaMuZ®. BMecTo 3TOro BO MHOTMX CTaTyTax HperLyCMOT-
PEHO MPaBO CAMOCTOSTEIBLHO (POPMYIMpOBaTh MpaBuia aestenbHocTH (Permament) 7. MexayHapon-
HBIE Cy/Ibl HEPEIKO MCIOb3YIOT 3TH MOJHOMOUMS ISl 3HAYMTESBHOTO PACIIMPEHUsI CBOUX IIPaB.
Tak, B PermaMeHT BBeICHBI MOJIOKEHUSI OTHOCUTEIBHO pacCieIoBaHUI Ha MecTe Jisi cOopa JoKa3a-
TeabcTB?. B Peramente EBporiefickoro cyia mo mpaBam 4ejioBeKa YKa3aHO IMOJTHOMOYME Ha TPaK-
THUYECKHEe YKa3aHUs>.

B cnydae ¢ MexayHapoaHbIM TPpHOYHATIOM 110 MOPCKOMY TIpaBy MOJTHOMOYME Ha TOJTKOBAHHUE
peleHuii Takxke npeaycMoTpeno Permamentom??. Otmerum, uto ommune Permaventa ot CraTtyta
COCTOMT B TOM, UTO 3TO JIOKYMEHT, TaK CKa3aTh, BTOporo nopsiaka. [lostomy, xots PerimameHT MOXHO
paccMaTprBaTh Kak MCTOUHHK MPOIECCYaTbHOrO MpaBa, KOTOPBI OCHOBBIBAETCS BCE-TAKH Ha COIJIa-
CHM TOCYIApCTB, TOCY/IAPCTBA B IEUCTBUTEILHOCTH HE UMEIOT MOJIHOTO KOHTPOJISI Hajl 3TUM JJOKyMeH-
TOM, €r0 COAEpKaHKe OIpeAeNsieTcs] B KOHEYHOM CUeTe CAaMUMH YIeHaMH CyAa, TO €CTh UX I0pUIH-
YECKYyI0 IPUPOJYy COIVIacKe TOCYAApPCTB COCTABJIsET HE HANpsMYIo, a KocBeHHo. CoaepikaHue 3TUX
JIOKYMEHTOB OTpakaeT MPeACTaBIeHNUE CyAa O TOM, KAKUM 00pa3oM OH MOXET OCYILECTBJISATh CBOM
dynkmu. OHaKO MHOTIA BCTPEYAIoTCs UCKToueHus1. Tak, no BalmHr toHckoi KOHBEHIIUH O COXpa-
HEHUHM MOPCKHX KOTHKOB CTOPOHBI B CIIOpE MOTYT BapbUpPOBaTh BHIOOpP apOMTPaKHBIX MPAaBUI (CT.
44), a B Pernnamente MTMII ecTb crienyroiiee yTouHEHUE: CTOPOHAM B CIIOPE TAHO MPABO COBMECTHO
BHOCUTb U3MEHEHU s B poLietypy (CT. 48). DTo NMONOKEHUE JaeT CTOPOHAM B CIIOPE HEKOTOPYIO CTe-
MIeHb KOHTPOJISI HaJl TIPAaBUJIAMH, €CJIM OHM 3TOTrO MOTPeOyIoT; B ciyvae MexayHapOIHOTO cyaa U
MTMII BHeceHue U3MEHEHUH B MpaBUia BO3MOXKHBI, €CJIU CYJ] COUTET UX «ITOIXOISAIIUMEI», a B CIy-
yae LleHTpa 1o pa3peneHnio HHBECTUIIMOHHBIX CIIOPOB — TaKME U3MEHEHHS 00s3aTesIbHBI IS Cya.
Ha camom fiene Take M3MeHeHHMsI 10 CHX TOp COBEPIIAIUCH OYeHb PEIKO — MHE YIaJIOCh OTMETUTh
TOJILKO, UTO Mpockda 00 31oM ObiTa BHeceHa B MTMII B nene Swordfish®'.

W yupenurtenbHble HOKYMEHTHI, M PernmameHT najgeko He Bcerga CofepXkaT HCYepIbiBalo-
IIMe TIONIOKEHNUSI OTHOCUTENIBHO MPOLIECCYAbHOTO MPaBa WM MPOIECCYaTbHbIX MOJIHOMOYUN Cya.
Haripotus, B HUX HEpeIKo ecTh MpoOesbl. AMEPUKAHCKUI HccienoBatesb D. [opnon oOpaiaet BHU-
MaHUe Ha psifl TAKUX npobenos Naxe B OTHOIEHUH MesxayHapoaHoro cyna®’. YoequTeTbHbIM Mpe-
CTaBJISIETCS €T0 3aMeYaHhe O TOM, UTO «C LIEJIBI0 TIOCTUYb XOTh KAKOTO-HUOY/Ib coriacus Wi cop-
MYJIMPOBATh XOTh KaKOW-HUOY/Ib TEKCT BMECTO TIOJTHOTO MPOBajia COCTABUTEN MHOT/A COTJIAIIAIOTCS
Ha KOMITPOMHUCC, BOOOIIE HEe YIIOMHUHAS CIIOPHBIA BOITPOC» 2.

OO6HapyxuB Mpodes B MpaBUjIaX CBOEH MpPOLELYPhl WM YUPEAUTETbHBIX JOKYMEHTAX, CY/IbI
HepeaKo 00paIaoTcsl K MOUCKY METOIOB 3alOJIHEHUS IPOOEsOB, MPAKTUKYEMbIX IPYTHMH CYAaMH.
Srort nporiece 0. [lleitHn coBepIIeHHO CIIpaBeIMBO HA3bIBAET B3aUMHBIM OOOTAIICHUEM U CIMTAET

26 Statute of the Permanent Court of International Justice // PCIJ Publications, Ser D (Ne 1), 7; Manley Hudson. The Permanent
Court of International Justice: A Treatise. 1934. P. 258.

Y3 °Craryta MexayHapogHoro cyaa; cr. 16 Craryra MTMIT; cr. 245 Craryra Cyna EC; cr. 14 Cratyra MexayHapogHoOro
yromnosHoro TpubyHana st Pyannsr; cr. 15 Craryra MeskgyHapogHOro yroixoBHoro TpuOyHana ajist osiBireii IOrociasnm.

8 Pernament Me:xynapoasoro cyaa. Ct. 66. [loctyneH Ha caiite cyna: <http://www.icj-cij.org>

» European Court of Human Rights, Rules of Court, available at <http://www.echr.coe.int, Rule 32.

39 ITLOS Rules of the Tribunal, available at <http://www.itlos.org, art 126.

3! Conservation and Sustainable Exploitation of Swordfish Stocks in the South-Eastern Pacific Ocean (Chile v European
Community) (Order of 20 December 2000).

32 Edward Gordon. The World Court and the Interpretation of Constitutive Treaties // American Journal of International Law.
V. 59.1965. P. 804.

33 Ibid.
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9TO IIABHBIM UCTOYHUKOM YHU(DHKAIIMN MEkKTyHApOTHOro cyaeOHoro nporeccat. Takux MeTonoB B
OCHOBHOM J/IBa: MHEHHSI TOCYIapPCTB — YYACTHUKOB COOTBETCTBYIOILIETO YUPEUTETLHOTO JOKYMEHTA;
TOJIKOBaHKE W MIPUMEHEHHUE MPOIIECCYabHBIX HOPM, OOHAPY/KMBAEMBIX B MPAKTHKE APYTUX CY/IOB.
[Tpu 3TOM MpOUCXOAUT JIMOO MPSIMOE BKJIIOYEHUE HA MECTO Mpodesia To HOPMBI, KOTOpas YCHEIIHO
MIPUMEHSIETCS IPYTUMU CYaMu, JIMOO perieniiys TaK Ha3bIBaeMBbIX OOIIMX ITPUHIIUIIOB ITPaBa, TO €CTh
TeX MPUHIIMIIOB, KOTOPbIE EUCTBYIOT B HAIIMOHAJIHBIX MPABOBBIX CHCTEMAaxX M B KauecTBE OObIYast
MIPUMEHSIIOTCS IPYTHMU CyIaMU->.

Heo6xomumo OTMETHTh, YTO MEXKIAYHAPOIHBIE CY/bl IUPOKO MPUMEHSIOT BEHCKYI0 KOHBEH-
IIMIO O MTPaBe MEXAYHAPOIHBIX IOTOBOPOB*® K monkosaHuio He TONbKO COOCTBEHHO ME3KIyHAPOIHBIX
JOTOBOPOB, HO ¥ BHYTPEHHUX JIOKYMEHTOB CY/I0B, C(popMyIMpoBaHHbIX caMuMu cyaamu. 0. Hleiinu
BBICKA3bIBa€T MHEHHE O TOM, YTO OHU ONKPAIOTCS IIPY ITOM Ha NosiokeHus 1. 2 u 3 cr. 31 BeHckoit
KOHBEHIIUM, KOTOPbIE TIO3BOJISIOT IS 1IeJIel TOJKOBAHUsI IPUHUMATh BO BHUIMAHHUE TaK)Ke KOHTEKCT
(mocnemyonye CorameHus, JJo0on JOKYMEHT, KOTOPBI CTOPOHBI CUMTAIOT OTHOCSIIIMMCS K JJOTO-
BOpY); MOCJIEYIONTYI0 TPAKTUKY IPUMEHEHH s JOroBopa M BOOOIIIE JTI0ObIe COOTBETCTBYIOIINE HOPMBI
ME>KIyHApOIHOTO TpaBa, MPUMeHsieMble B OTHOIIEHUSX Mek1y ydacTHUKaMu®’. C 3TUM HeNlb3s He
COMIacUThCS, TeM Oornee uTo Komuccust Mesx1yHapoaHOTO IpaBa, KOTopasi 3aHMMaJlaCh COCTaBJICHUEM
npoekta KoHBeHIMM 0 mpaBe MeXIyHAPOIHBIX JOrOBOPOB, B CBOEM KOMMEHTAPHHU K MPOEKTY MOM-
YEepKHYJIa, YTO ONpeeISIONIyI0 POJib B ONPE/IC/ICHUH CITMCKA TOJKYEMBIX IOKYMEHTOB UT'PAIOT HaMe-
PEHUs COCTaBHTENel JOrOBOpa. DTO 3HAUUT, YTO €CJIM BO BHYTPEHHUX JOKYMEHTAX Cy/a U3JI0kKeHa
BOJISI cO3JaTesiell CyJja B TOW ke Mepe, UTO U B yUPEIUTEIbHBIX TOKyMEHTaX, JOKYMEHThl «BTOPOTO
TIOPSIIKA» SIBJISTIOTCS] TIPOAO/KEHUEM YUpPEIMTEIbHOTO I0TOBOPa, K KOTOpoMy MpuMeHnMa BeHckast
KOHBEHIIMS O MpaBe MeXyHapOIHbIX JOrOBOPOB.

[TpaBo Mesx1yHapOoIHOro cyaa 001a1aTh HOJIHOMOYHMSIMU, KOTOPBIE ITPSIMO HE TIPOITMCAHbI B €10
yUpeIMTENbHbIX JOKYMEHTaX, B JOKTPHHE MOTYyYHIo O(pOpMIIEHHE B KOHIIETIIIHIO MTO/Ipa3yMeBaeMBbIX
nosHoMouri*. JIaHHasi KOHIETIIHS BO3HUKJIA CHaYania B oTHoteHnn Oprannzaimy OO0beIMHEHHbIX
Hanmii 1 no3gHee ObuTa paclpocTpaHeHa Ha Bce MEXIyHapOJHbIe OpraHu3aliy. XOTs cama ujest He
pa3 MpaKkTUYECKH MpUMeHsiiach e [TocTOSHHOM NManaToil MeX/1yHapOIHOTO MPaBOCY/AMsI, KOHIIET-
1Sl TIO/Ipa3yMeBaeMBbIX TOJTHOMOUM Obuta chopMyarpoBaHa MeskayHapOAHBIM CYJJOM B KOHCYJIb-
TAaTUBHOM 3aKyoueHnu Reparation for Injuries®®. Cyn ormetun, uto YeraB OOH He yrmomHOMOYMBaeT
OpraHU3aIIMIO BBIBUTATh UCK O BO3MEIIEHUH Bpe/a, TOHECEHHOTO OIHUM U3 ee ciyx)amux. OQHaKko
Cyq 3as1BUJI, UTO, yuuThiBas pyHkImu OOH, nonoxenus YcraBa nogpasyMeBaioT, YTO OpraHu3alus
BITpaBe BBIABUraTh Takou McK. 1o cloBaM cyna, «coracHO MekIyHapOoIHOMY MpaBy, JOJKHO CaAMO
co00i pa3yMeThCsl, YTO OpraHu3anus o0JaJaeT TAKMM MOJTHOMOYMEM, KOTOPOe, XOTs M He Mpeay-
CMOTpPEHO B YcTaBe MpsiMO, BO3JIaraeTcsi Ha Hee U3 COOOpakeHHs1 HEOOXOAUMOCTH ISl OCYIIECTBIIe-
HUS €€ IeSTeTTbHOCTI».

34 Shany Y. The Competing Jurisdictions of International Court and Tribunals. 2004. P. 138.

35 Bin Cheng. General Principles of Law as Applied by International Courts and Tribunals. 1987. P. 19, 22.

36 Benckas KOHBEHIIUSI O TIpaBe MeXyHapoaHbIX 1oroBopoB. [Ipunsara 23 mas 1969 r. 1155 UNTS 311.

37 Shany Y. Op. cit. P. 143.

38 Chittharanjan F. Amerasinghe. Principles of the Institutional Law of International Organizations / 2nd edn 2005. P. 24-65.

39 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep. 174.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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