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Oxcana Jlememkuna
CmepTHan ka3Hb. OnbIT
KOMILIEKCHOI0 HCCJIeI0BAHNSA

BBenenne

...He naoo ovumu npopoxom, umobwl ckazame, 4mo HedaneKo Mo 8pemsl,
K020a CMepmHAsl KA3Hb UCUE3HEeNm U3 Y2O0N0BHbIX KOOEKCO8 U OAsl HAULUX
NOMOMKO8 CaM CROp O ee yenecootpasHocmu 0yoem Kazamuvcsi CMoab e
CMPAHHBIM, KAKUM NPEOCMABASIEMCS Menepb ONsl HAC CHOP 0 He0OX0OUMOCHIU
U CNPageoAUBOCHIU KOAECOBAHUSL UM CONCHCEHUSL NPECYNHUKOB.
H. C. Tazanues

Popmuposanue Ha ocHOBe JericTByouer Koncrutynuu PP 1993 r. ngemMokparuyeckoro mnpa-
BOBOTO TOCY/IapCTBa IpeAroaraeT oOecreuyeHne OCHOBHBIX MPaB M CBOOO] YeJloBeKa, a CleIoBa-
TEJIbHO, U OTMEHY €llle COXPaHSIOILIENcsl B 3aKOHOATeIbCTBE CMEPTHOM KasHU. bosee Toro, uHre-
rpaisi Poccun B EBporeiickoe cooOrmecTBO MOTpeOoBajia MpeAnprHATh B 3TOM HalpaBiIeHUN
KOHKpeTHble miard. Tak, 16 ampena 1997 r. Poccus nogmmcana IIpotokosn Ne 6 (OTHOCHTENBHO
OTMEHBI CMEPTHOI Ka3HM) K EBporneiickoil KOHBEHIIMH O 3aIUTE MPaB YeI0BeKa U OCHOBHBIX CBOOO/
1 00s13aHa BO3/IEPKUBATHCS OT JICWCTBHIA, KOTOPBIE JIMIIMIM OBl IOTOBOP €ro OOBEeKTa U LIeJH, T. €.
CMepTHasI Ka3Hb IPUMEHSTHCS He MokeT. OTHAaKo 3aIpeT Ha Ha3HaYeHHe CMEPTHOM Ka3HH ObLI ycTa-
HOBJIEH TobKO Koncturynmonnsivm Cynom P® 2 despana 1999 r. o cozgaHus Ha Bcel TEppUTO-
puu Poccuu cynos npucskHbix. Takum oOpa3oM, IPUMEHEHHE CMEPTHOIM Ka3HU B HACTOSAIIIEE BpeMs
IIPUOCTAHOBJIEHO, N0 KparHen mepe, 10 2007 r. [Ipuuem npuroBopbl kK cMepTHOM Ka3HU B Poccun
He MIPUBOAATCS B UCIIOJHEHHE YKe AECATD JIeT.

C HauasioM JeMOKpaTu3alyu oOIIeCTBa B TObl «[IEPECTPONKU» B Cpelie IPUINYeCcKoil oliiie-
CTBEHHOCTH BO30OHOBMJIACH IMICKYCCHSI TIO TTpoOJieMe CMepTHOM Ka3HH. Tak, CTOpOHHUKH CMEPTHOH
Ka3HH, OOJIBIIMHCTBO CPeIf KOTOPBIX, OIHAKO, HE UCKJII0YAIOT BOBMOKHOCTh €€ OTMEHBI B Oy/IyIIeM,
CCBUTAIOTCS HA TO, YTO CMEPTHYIO Ka3Hb MOAAEPKUBACT OOJBIIMHCTBO HACENICHUS, 4 TAKKE CUUTAIOT
ee CIePKUBAIOLIMM (PAKTOPOM MPECTYITHOCTH.

JleicTBUTENbHO, B MPABOCO3HAHMM 3HAYMUTEIbHON 4acTW HACeJeHUs CTPaHbl UMeeTcsl ycTa-
HOBKa Ha IPUMEHEHHE K MPECTYITHUKAM CYpPOBBIX MEp YTOJIOBHOI'O HaKa3aHUs BIUIOTh IO CMEPTHOM
Ka3HU. OIHaKO, KaK U3BECTHO, BOZMOKHOCTH YTOJIOBHOTO HAaKa3aHUs B MPeNyIPEXICHUN ITPECTYII-
JIeHWA orpaHuyeHbl. Kpome Toro, pesysnbTaThl M OTEYECTBEHHBIX, U 3apyO€KHBIX KPUMHHOIOTHYE-
CKMX MCCJIEJOBAaHUH MOKa3bIBAIOT, YTO CTATUCTUUECKH 3HAUMMBII OOILenpefypeIuTeIbHbIN 3 deKT
CMEPTHOI Ka3HU OTCYTCTBYET.

B T0 Xe Bpems HeJb351 UTHOPUPOBATh HETATMBHOE BJIMSHME HAa HPAaBCTBEHHOE CO3HAHKeE 0O111e-
CTBa M JPyIrye OTPULIATEIbHbIE COLIUANIBHBIE TOCIIE/ICTBUS, C KOTOPBIMU CONPSIAKEHO PUMEHEHHUE ITON
apXalu4yHOI Mepbl HaKa3aHusl.

OO0111eMIPOBOIA ONBIT MOKA3bIBAET, YTO B HACTOSIILIEE BPEMs YKe YCTaHOBWJIACH TEHAEHLUsS K
OTKa3y OT IpUMeHeHUs cMepTHOM KasHu. Harmpumep, k koHiy 2003 r. u3 195 rocygapcrs 92 de jure
OTMEHWJIM CMEPTHYIO Ka3Hb (IIOJHOCTBIO MJIM 32 MPECTYIJIEHH ], COBEPILLIEHHbIE B MUPHOE BpeMsl) U
41 crpana ormeHuia ee de facto.

Paznuanble acrieKkTsl MpoOIeMbl CMEPTHOW Ka3HH MCCIIe0BAIM MHOTHE yueHble-IopucThl: I. 3.
Amnamikus, C. B. boponun, Y. M. I'anenepun, . U. I'mmnckuii, C. W. lemenTses, U. 1. Kapren,
B. E. KBamuc, C. I'. Kenuna, B. H. Kynpssues, A. B. Maneko, C. ®@. MumokoB, M. I'. MuHeHOK,
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A. C. Muxmun, B. A. Hukonos, H. A. CtpyukoB, M. [I. lllapropoackuii, [I. A. [llecrakos, O. ®.
[wuios u ap.

B Hacrosimeit pabote npepiaraetcst KOMIUIEKCHBIN aHAJIN3, C pACCMOTPEHUEM TIPABOBOTO, KPH-
MUHOJIOTUYECKOT0, TIOJUTHYECKOT0, STUYECKOTO aCleKTOB, CMEPTHOM Ka3HU KaK COIUAIBHO-TIpA-
BOBOT'O SIBJICHUsI, HA OCHOBE KOTOPOT0 OOOCHOBBIBAETCS BO3MOKHOCTh OTMEHBI CMEPTHOM Ka3HU B
coBpeMeHHOU Poccuu.
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I'maBa 1
CMepTHasa Ka3Hb KaK BHJI YTOJOBHOI'0 HAKa3aHUs
CMepTHaH Ka3Hb — O[JH U3 ,IlpeBHefIH.IPIX BUIOB erJIOBHOFO HaKa3aHUu4. HOSTOMy OHpCILCJ'II/ITb

€Iro MOHATHUE, MPUPOLY, a TAKKE LEJIN HEBO3MOKHO 0e3 IOpUANYCCKOTI0O aHaJIn3a JAaHHOI'O UHCTHUTYTa
YT'OJIOBHOI'O ITpaBa.
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1.1. YronoBHOe HaKa3aHue: MOHATHE, CYIIIHOCTH M IeJH

B oreuecTBeHHON Hayke yrojOBHOTO IpaBa OOMIENPU3HAHHO, YTO MPOOOPA3OM YrOJIOBHOTO
HaKa3aHUs MOCITY KU JPeBHUN 00bIYail KpoBHOM MecTh. OTHAKO POJIb MOCIEIHETO KaK COLUATBHOTO
peryJsTopa 4acTo MpU3HABAIACh JIMIIb C MOSIBICHUEM TTO3UTUBHOIO MpaBa. B norocynapcTBeHHYIO
3MOXy KPOBHAsi MECTh XapaKTEPU30BAIACh KaK OMOJOTMUYECcKOe SIBJICHHWE, OCHOBAHHOE Ha YyBCTBE
rueBa, crpaxa.! E. b. Tlamykanuc cunrai, 4To I0pUIMYECKMM MHCTUTYTOM MECTb CTAHOBUTCS TPH
OTKa3e OT BBIKYTIA, OATBEPKAAIOIIEM IIPOJIMBAEMYIO KPOBb B KAY€CTBE €AMHCTBEHHOTO 9KBUBAJICHTA
3a paHee MPOJUTYIO KpoBb.? Ha corpasbHblii xapaktep KpoBHOUM Mecty ykasbiBamu A. C. Insmnou-
nukoB® 1 M. [I. lllaproponckwuii.* I[To maenmio O. ®. [IIumoBa, KpoBHAsI MECTh MPEACTABIISIET COOOM
ouocormanbHoe siBieHne.’ Kak mumer C. C. AnekceeB, MOsIBJIEHUE MO3UTHBHOTO TpaBa ObUIO MOJ-
TOTOBJIEHO PA3BUTHUEM CHCTEMBI COLIMAIBHOTO PETYJMpPOBaHMS MEepBOOBITHRIX o0mecTB.® [o-Buam-
MOMY, MOKHO TMPEATNOIOKUTh OHMOOTMYECKOe MPOUCXOKICHUE MECTH, YTO OTYACTH OOBSICHSIET ee
M3HAYAJIbHO HEOTPAaHUYEHHBIH XapaKTep, OIHAKO 0ObIYail KPOBHOW MECTHU BBIIOJHSIT BAKHYIO COLIU-
aJIbHYI0 3aJa4y odecreueHns (PyHKIIMOHUPOBAHMUSI POJOIUIEMEHHOM OpraHu3aIiuy OOIIecTBa.

YetoBe4eCTBO C MOMEHTA CBOETO TMOSIBJICHHUSI B O0ECTIeUeHNe CAMOCOXPaHEHHU ST BhIPaOaThIBAIIO
pa3nMuHbIe 3aIMTHBIE MEPHI, B TOM YKCIIe MEphl pearupoBaHKs HA MPUYMHEHME Bpena. B mepso-
OBITHOM OOIIIECTBE CO CTAHOBJICHUEM CAMOOBITHON CHCTEMBI COLIMAIBHOTO PETYJIMPOBAHMUS, UMEI0-
el eCTeCTBEHHO-TIPUPOJHBINA XapaKkTep, OOLIeCTBeHHAsl peakilvsi Ha PUYMHEHHBIN Bpe]| MPUHU-
MaeT IpaBoByio (hOpMy M MpeJcTaeT Ha OoJiee BHICOKOW CTAJMU PA3BUTHS B BHJE 0ObIYasi KPOBHOM
MectH. C BOSHUKHOBEHHEM IMBMIIM3AIMY U TIO3UTUBHOTO IPaBa PeaKlvs Ha COBEPILIEHHOE MPEeCTYII-
JieHue puodpeTaeT myOIMIHO-TPaBoBOM XapakTep. C 3TOro MOMEHTa UCTOPHH PA3BUTH s OOINECTBA
1 OepeT CBOe HAaYaJlo YroJOBHOE HaKa3aHUe.

VYronoBHOe HakazaHWe KaK COIMAIBHO-TIPABOBOE SIBJIEHHE COBPEMEHHOCTH IMPECTAET B BUIC
MPaBOBOM aOCTPaKIMK U MEepbl MHAWBU/IYyaIbHOTO TIPUHYKICHUSI, IPUMEHSIEMOH K JIUITY, PU3HaH-
HOMY BUHOBHBIM B COBEpIIEHUH MPECTYIUIeHUs1. B iopuandecKkoi mureparype HakazaHue Takke pac-
CMaTpUBAETCS U KaK MacCOBBIN yIIpaBJIeHUECKHI rporiecc.’

B kauectBe mpaBoBOM aOCTpaKLIMM HaKa3aHWE B OOIIMX YepTax XapaKTepu3yeT BO3MOXKHBIC
OTpUIIaTeJbHbIE TIOCJEICTBHS COBEPILECHUS MTPECTYIUIEHHS ¥ TEM CaMbIM TIOIKPETLIseT COOMoAeHIe
MO3UTHBHBIX TPEOOBAHMIA YTOJIOBHO-TTPABOBON HOPMBI.

BniepBbie B MCTOpUM POCCUIICKOTO YTOJIOBHOTO 3aKOHO/IATENILCTBA ONpe/esieHre 0O1Iero noHsi-
TSI HaKa3aHUs ObLIO MPeIyCMOTPEHO B YTONOBHOM Komekce Poccwuiickoit @eneparum ot 13 wioHs
1996 r., TeopeTruveckoii 6a30i KOTOPOTO MOCTYKIJIO MOHSITHE HaKa3aHusl, coaepxarieecs B OCHOBaxX
yrosioBHoro 3akoHozatesbcTBa Coo3a CCP u pecryomuk ot 2 utons 1991 r. (4. 1 1. 28), MomHOCThIo

! Cepeeesuu B. H. JleK1IW 1 UCCIIEIOBAHVS 110 PEBHEW UCTOPHH PYCCKOTO Mpasa. — 4-¢ u3l., nepepad. u jon. — CII6.: Tur. M.
M. Cracronesuua, 1910. — C. 383; Baaoumupckuii-byoarnos M. @. O630p uctopuu pycckoro mnpasa. — Pocros v/[]: ®dennkc,1995. — C.
306 — 307; Maaunosckuii H. A. KpoBaBasi MecTh ¥ cMepTHBIE Ka3HU. Bpi. 1. — Tomck: Turo-yut. Cubup. T-Ba revart. nena, 1908. —
C. 7; Koceen M. TpecTyIuieHUe ¥ HaKa3aHUe B JlorocyaapcTBeHHoM oomiectBe. — M.; JI.: Tocuzpar, 1925. — C. 15 - 16.

2 Hawykanuc E. B. VI36paHHble pou3BeieH sl 10 0011ieii Teopu rpasa u rocynapcrsa / OtB. pen. B. H. Kynpsisues. — M.: Hayka,
1980. - C. 160 - 162.

3 nsnounuxos A. C. TporcxoxkaeHre yronopHoro mpaea: Yue6. nocodue / Iox pen.H. B. KpbineHko. — 2-e u3a., nepepad.
u gomn. — M.: Tocuspgar, 1934. — C. 14 - 15.

4 Lllapzopoockuii M. /. Hakazanue o yronosHomy npaBy: B 2 1. T. 1. — M.: IOpugn. nur., 1957. - C. 12, 21.
> Muuos O. @. CmeprHas Ka3Hb B ucropun Poccun //CmeptHas kassb: 3a u npotus / Iox pexn. C. I'. Kenunoit. — M.: Opun.
jmr., 1989. — C. 13.
6 Anexcees C. C. IIpaBo: A36yka. Teopus. Punocodust: OmbiT KoMIuiekcH. uccnes. — M.:Craryt, 1999. — C. 189.
7 Yronosuoe NpaBo Ha coBpeMeHHOM 3tare: [Ipodnemsl npectyrienus 1 Hakazaunus / Ilox pex. H. A. Bensiea u ip. — CII6.:
Uzan-o CIIOI'Y, 1992. — C. 468.
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He BCTynuBIIMX B cuity BBULY pacraga CCCP.% B coBeTckuil nepron HOpMaTHBHOE ONpe/ie/ieHue
HaKa3aHWs colep)aiock B PykoBoasmux Havanax mo yrojgoBHomy npaBy PCOCP or 12 pexaOps
1919 r., KoTOpBIE BIIEpPBbIE CUCTEMATU3UPOBAIN OOIIHE TIOJIOKEHHUsT YTOJIOBHOTO TpaBa, HO, OMHAKO,
He nuMesu cuJtbl 3akoHa.” [lon Haka3aHueM MOHMMAUCh «Te Mepbl IIPHUHYIUTEILHOTO BO3/IEHCTBHUS,
MOCPEICTBOM KOTOPBIX BJIACTh 00ECIIEUNBAET TaHHBIH MOPSOK OOIIECTBEHHBIX OTHOIIEHUI OT Hapy-
IMTeN el MocieqHero (MpecTymHUKOB)». !0 B mociemyomiemM noji BIMssHUEM UAEH COIMOIOTMIECKOTO
HaIpaBJIeHHsI B HAyKe YTroJIOBHOTO rpaBa B OCHOBHBIX HavaslaxX yroJIOBHOTO 3aKoHozaTebeTBa Coro3a
CCP u como3HbIx pecryoauk ot 31 oktsops 1924 r. (1. «a» cr. 5)!'!' u B coorBetcTBUM ¢ HUMHU B YK
PC®CP B pepakiuu ot 22 Hoss0ps 1926 1. (cT. 7)!2 BMECTO HaKa3aHUs MpeayCMaTPUBAIIFICh MEPbI
COIMAJILHOM 3aIUTHI CYAeOHO-UCTTPABUTEILHOTO XapaKTepa, IPUMEHSIBIIECS yXKe BBUILY «OIMacHOTO
COCTOSIHUS JINYHOCTU». [103/]HEee TepMUH «HaKa3aHWe» BCE Ke MOSBISACTCS B 3aKOHOAATETbCTBE —
B [locranoBnenun [IUK CCCP or 8 utons 1934 r. «O nononnenuu TonoxeHus: o mpecTyrieHusx
rOCY/IapCTBEHHBIX (KOHTPPEBOMOIMOHHBIX U 0c000 1ist Coto3a CCP onacHbIX MpecTyIUIeHUsIX Mpo-
THB TIOPsIJIKA yIIpaBJIeHus ) crarbsiMu 00 n3Mene Ponune» !* u B 3akone CCCP ot 16 aBrycra 1938 1.
«O cynoycrporictBe CCCP, col03HBIX ¥ aBTOHOMHBIX peciyOnuk» (4. 1 c1. 3). 1* Mesxay Tem B Teopun
COBETCKOTO YTOJIOBHOTO IpaBa MPHU3HABAIOCH, YTO OTKA3 3aKOHOJATENsl OT HaKa3aHWs ObLUT TOJIBKO
TEPMHUHOJIOTMYECKUM U HE MEHsUT KapaTeJIbHbIN XapaKTep YCTAaHOBJICHHBIX BMeCTO Hero Mep. 1 Tep-
MUH «HaKa3aHue» ObLT BOoccTaHOBJIeH B OcHOBax yroioBHOro 3akoHojaTebcTBa Cotoza CCP u coros-
HBIX pecryOnuK ot 25 mexadps 1958 r. (cr. 20), B KOTOpPBIX MpeaycMaTpUBAIOCh, YTO HaKa3zaHME
HA3HAYAETCS TOJBKO JIMILY, IPU3HAHHOMY BUHOBHBIM B COBEPILICHUM PECTYIUICHHUS, 110 IPUTOBOPY
CyJa U B COOTBETCTBUU C 3aKOHOM, a €ro CYIIIHOCTBIO siBJIsieTcs Kapa (cT. 3, 20).10

B cootBerctBum c 4. 1 cr. 43 YK P® «HakazaHue ectb Mepa rocygapCTBEHHOTO MPUHYX-
JeHMs1, Ha3HauaeMasl 1o pUroBopy cyna. HakazaHue rnpumeHsieTcs K JIMILy, TPU3HAHHOMY BUHOB-
HBIM B COBEpIICHUM TMPECTYIUICHHUs, U 3aKJII0YaeTCsl B MPEeLyCMOTPEeHHbIX HacTtosimuM Konmekcom
JIMIIEHWX WM OTPaHWYEHUH TIpaB U cBOOOJ 3TOro Juiax».!” 3akoHonatenbHas AepuHUIMs conep-
JKUT BCE OCHOBHBIE MTPU3HAKH, BRIPAOOTaHHBIE B HAYKE POCCUIICKOTO YTOJIOBHOT'O MPaBa, OTJIMYAIOIINE
YTOJIOBHOE HAKa3aHUE OT UHBIX Mep rOCYJapCTBEHHOTO NMPUHYKACHHS (aAMUHUCTPATUBHOE HaKa3a-
HUe, TUCIMIUIMHAPHOE B3bICKaHKE, I'PaKIAaHCKO-TIPABOBBIE CAaHKIMM), a TaKKe OT IPyTrHX Mep yro-
JIOBHO-TIPAaBOBOTO XapakTepa (MpUHYAUTEIbHbIE Mepbl BOCIIUTATEIBHOTO BO3IEHCTBUS U MEIUIIH-
CKOro xapakrtepa). HayuHble orpeieneHusi HaKa3aHUs BKJIIOUAIOT elle IeId Haka3aHus '® u Takue
MPU3HAKH, KaK MMOPUIIAHAE BUHOBHOTO U €ro JiesiHUSA, !” a Takke CyAuMOCTb. Psiji yueHsIX mpu orpe-
JeJIeHUN HaKa3aHus (POKyCHPYIOT BHUMAHUE Ha €ro CYIIHOCTH. 2

8 Benomoctu Cresna Haponubix gemytatoB CCCP u BepxoBaoro Cosera CCCP. 1991.Ne 30. Cr. 862.

T purzays3 I1I. CoBeTCKHI yroJIOBHBIH 3aKOH B Ieprof poBeieHns Bennkoit OKT6pbckoil cormanctiuideckoi pesommormu (1917
— 1918 rr.) // CoB. rocynapcto u npaBo. 1940.Ne 4. C. 93.

10'Cy PCOCP. 1919. Ne 66. Cr. 590.

'1'C3 CCCP. 1924. Ne 24. Cr. 205.

12 cy PCOCP. 1926. Ne 80. Cr. 600.

13 €3 CCCP. 1934. Ne 33. Cr. 255.

14 Benomoctn Bepxosnoro Cosera CCCP. 1938. Ne 11.

15 Kypc cosetckoro yronosHoro npasa / Ots. pex. H. A. bensie: B5 1. T. 2. — JI.: U3g-o JIT'Y, 1970. — C. 574.
16 Benomoctu BepxoBroro Cosera CCCP. 1959. Ne 1. Cr. 6.

17 Yronosusiit kogexe Poccuitckoii denepanun. — M.: Omera-J1, 2006.

18 Bensies H. A. YrosoBHO-TIpaBOBast MOJMTHKA U MyTH ee peanu3auuu. — J1.: M3g-so JIT'Y, 1986. — C. 14.

19 Llapeopoockuri M. /]. Hakazanwve, ero niema u 3ddextusHocTs. — JI.: U3n-so JIT'Y, 1973. — C. 12; YronoBHsIi 3akoH: ONBIT
teoperuydeckoro Mozeauposanus / Ots. pen.B. H. Kynpsasues, C. I'. Kemuna. — M.: Hayka, 1987. — C. 139.

20 Jemernmues C. H. JInuenne cBOOObI: YTOIOBHO-IIPABOBBIE M UCIIPABUTEIBHO-TPYOBBIE acriektsl / OTB. pen. I'. B. Tumeiiko. —
Pocros n/[I: U3n-Bo Pocrt. yu-Ta, 1981. — C. 45;Jyronoe B. K. Haka3anue B yronoBHoM npase Poccuu — npunysxaenue wim kapa? //
TocynapcrBo 1 npaBo. 1997. Ne 11. C. 68; Huxonos B. A. DdheKTUBHOCTD OOIIETIPeyPEIUTETbHOIO BO3ICHCTBUS YTOJIOBHOTO
HakaszaHus: (Teopet. — Metozon. uccnen.). — M.; Tiomens: TBII MBJI P®, 1994. — C. 19.
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Kak mepa rocyaapcTBeHHOro NpuHY:KAE€HUSI HaKa3aHUE MPUMEHSIETCsl OT UMEHM TOCy1apcTBa
CIIEIMAJIBHO YIIOJTHOMOUYEHHBIMHA Ha TO OpPraHaMM TOCYIApCTBEHHOU (CymaeOHOM, UCTIOTHUTEILHOM)
BJIACTU, HE3aBUCHMO OT COIJIACH sl JINLIA, IPU3HAHHOTO BUHOBHBIM, MOJIBEPrHYThCSI HaKa3zaHMIo. B rpa-
BOBOM T'OCY/IapCTBE TOJIBKO BCTYIHBIIIMM B 3aKOHHYIO CHJTY OOBHHHUTEILHBIM IIPUTOBOPOM CY/A JIUILIO
MIPU3HAETCS BUHOBHBIM B COBEPIIEHUU IPECTYIUIEHUS], U Ha MOJICYJMMOIO BO3JIaraercsl yrojoBHas
OTBETCTBEHHOCTH (B €€ HeraTMBHOM acriekte).?! B cBsI3u ¢ 3TUM HakazaHue Kak popMma peann3aium
YTOJIOBHOM OTBETCTBEHHOCTU Ha3HAYAETCsl TOJIBKO 1o rpuroBopy cyaa (4. 2 cr. 8 YIIK P® 2001 r.).
B cootBercTBuM ¢ npuHImnom BuHbI (cT. 5 YK P®) HakazaHue Ha3HAYaeTCsl TOJIBKO JIUILY, TPU3HAH-
HOMY BUHOBHBIM B coBepiieHnH npectymienus (4. 4 cr. 302 VIIK P®). [Tostomy Haka3aHue umeer
VH/IMBUYaJIbHBIA XapakTep. [1o cBoemMy conepkaHuio YroJOBHOE HaKa3aHHUE 3aKJII0YaeTcsl B IPaBo-
OrpaHUYEHMAX JMYHOIO WM UMYILIECTBEHHOIO XapaKTepa, a BU/bl HAKa3aHU COIVIACHO MPUHLIUITY
3akoHHOCTH (cT. 3 YK P®) npenycmarpusaiorcs Tosbko B YK P®. Busibl Hakazanuii pa3nuyaiorcs «B
3aBUCHIMOCTH OT XapakTepa U oobeMa Kapbi».>? Kak ormeuan H. C. TaraHies, cogepkaHue Kapareiib-
HBIX Mep UCTOPUYECKH U3MEHYMBO U 3aBUCHT OT KyJIbTyphl 31oxu.?* B YK P® copepxutcs ucuep-
TMBIBAIOIIIMI TIepevYeHb BUI0B HaKazaHUil (CT. 44), paclioNOKeHHBIX B OIpele/IeHHOM MOCIe0BaTe h-
HOCTH (OT MEHee CTPOroro kK 0ojiee CTporomy) u oOpa3yloIMx CUCTeMy Haka3aHui. [IpumeHeHMe
HaKa3aHUsl UMEeT CBOMM YTOJIOBHO-TIPABOBBIM TOCJIECTBHEM CYAMMOCTb, TOCKOJIBKY OCBOOOXKIEH-
HOE€ OT HaKa3aHMs JIULIO CYUTAeTCsl HecyaqumbIM (4. 2 cT. 86 YK P®D).

Hapsiny ¢ noHsitiem conep:kaHusi HaKa3aHusl BBIAESIETCS TIOHSITUE €r0 CYITHOCTH. 2* YTosIoB-
HOE HaKa3aHUe, HEeKOI/1a BBITECHUBIIIEE 00bIUail KPOBHOM MECTH, TEM He MEHEe COXPAHUJIO CXOTHOE C
HUM CYIIHOCTHOE CBOMCTBO, COCTOSIIIIEE B BO3/IasiHUM 32 MIPMUMHEHHBIN Bpea. Tak, B paboBiaieb-
YecKoM 1 (peoaaibHOM OOIIECTBE HaKa3aHue MPEICTABIISIIO COOON BO3ME3/Iue, UCKYIUICHHE COlesTH-
Horo. CyIecTBOBaHME HaKa3aHWsI-BO3ME3Hs B 3TH MEPUOAbl pa3BUTHsI OOIIECTBa, MO0 MHEHUIO M.
W. Kapriena, 00ycI0OBIMBAJIOCH OCOOEHHOCTSME OOIIECTBEHHOTO CTPOsl, YPOBHEM SKOHOMUYECKOTO
Pa3sBUTHUS U KYJIbTYPbl, OTPBIBOM I1paBa OT 3TUKHU U MPEICTaBIEHUEM O HAKA3aHUU KaK O €IMHCTBEH-
HOM cpeZicTBe OOphOBI C IPECTYMTHOCTHIO. >

Takas e mpupoaa HaKa3aHUsl OTOOPakaaach B yroJOBHO-TIPABOBBIX MPECTABICHHUIX aHTHY-
HBIX (pUI0cO(OB, XOTS MO-PA3HOMY OIPENEIISIIOCh COAEP/KAHUE MTOHATUS BO3ME3IUs1. DIEMEHT BO3-
Me3qusl B HakasaHuu ycmarpusaiu IIporarop, Ilnaton, Apucrorens u nmdaropeiiusl. [Ipu stom
[Tnaron ricxoani U3 TpeOOBaHUSI PaBEHCTBA HAKA3aHUs IPUUMHEHHOMY YIepOy. ApUCTOTeNb, yCTa-
HOBUB ITPUHLMIT BO3ME31s, KaK IPUHIMIT yPaBHUBAIOLLEH CIPaBe/IMBOCTH, TEM HE MEHEEe CUMTAl,
YTO BO3/IasiHUE PABHBIM (YHCTHIN TAJIMOH) IPOTUBOPEYMT CIIPABEIMBOCTH. 2° B cpeiHeBEKOBbE TEO-
JIOraMH HaKa3aHUI0-BO3ME3IMIO IIPU/1aBaJICs PEIMTMO3HbIN cMbIc. Haka3aHu0-BO3ME3IMI0 COOTBET-
CTBOBAJIA YyacTasl 3aKOHOJATEeNIbHAsl YIpo3a CMEPTHOW Ka3HbIO U IIMPOKOE €€ MPUMEHEHNE Ha MpakK-
ThKe. OIHAaKO ypOBEHb IMPECTYIMHOCTU IMPOAOJIKAI PACTH, YTO MOCIYXKWJIO, 1o 3amevyanuio M. U.
Kaprieria, oqtHUM U3 0OCTOSITEILCTB MOSIBJICHHSI TEOPHUI O MPEIYIPEKASHUH MTPECTYIUICHHHA. 2

IIporpeccuBHble yrosoBHO-nonuTuueckue B3msAasl npoceetutenen X VIII B., B yacTtHOCTH,
0003HAYMBIIHX HAMPABIEHHOCTh TIOJIMTUKHU B chepe OOpbObI C MPECTYMHOCTHIO HA TIPeNypeKaeHIe
MPECTYIUIEHUI, TTO3BOJIMJIM CO BPEMEHEM PAallMOHAJIM3UPOBATh MPEXKE KECTOKUI UHCTUTYT YTOJIOB-
Horo Hakaszanus. Benen 3a 1. — JI. MonTeckbe Y. Bekkapua BeIIBUHYT TpeOOBaHKME O COpa3Mep-
HOCTH Haka3aHus npecTymieHn0. OH UCXOOWIT U3 TOTO, UYTO «€IMHCTBEHHbIM UCTUHHBIM MEPUJIOM

21 Kponaues H. M., I[Ipoxopoé B. C. MexaHnu3M yroJIOBHO-TIPABOBOTO PETYJIMPOBAHUS: YTOJIOBHASI OTBETCTBEHHOCTD: Y4el. 1Moco-
oue. — CII6.: U3a-Bo CIIOI'Y, 2000. — C. 48.

22 Hamawes A. Hospie paboThI 10 KCTIpaBUTENILHO-TpyRoBOMY ipaBy // Coil. 3akoHHOCTB. 1963. Ne 10. C. 93.

B Tazanyes H. C. Pycckoe yronoHoe npaBo: Jlekrmu: Yacts O6mras: B 2 1. T. 2. — M.: Hayka, 1994. — C. 92.

2% Hamawes A. E., Cmpyurkos H. A. OCHOBBI TEOPUY UCIIPABUTENILHO-TPYy0BOrO npasa. — M.: IOpua. mut., 1967. — C. 18.

2 Kapney . 1. Hakazanue: colpasibHbIe, TPABOBbIe U KpUMHUHOIOrHYeckue npodiaemsl. — M.: FOpua. mur.,1973. - C. 10, 11, 58.
% Hlapzopoockuii M. /]. Hakazanue, ero nemm u asppextrBaOCTh. — C. 36 — 37.

2 Kapney H. WM. Haka3zaHue: colaibHbIe, IPaBOBbIE 1 KpUMHHOJIOrHYeckue npodnemsl. — C. 17.
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MIPECTYIUICHUH CITYKUT BpeJl, IPUIMHSIEMbI UMH OOIIECTBY», OT TSIKECTH KOTOPOT'O M 3aBUCHT CYPO-
BOCTb HaKa3aHus.?®

Nneu dpaniy3ckux npocBeruTeneit Haiwm otpaxenue B Hakaze Komuccuu o cocraBieHumn
MpoeKTa HOBOro «YioxeHus» Exkarepunsl 11, nannom Komuccun 30 utons 1767 r. U3 conepikaiue-
rocsi B HEM OIIpeesIeHUs] HaKa3aHWs, KaK MOCJIEICTBUS MPECTYIUIEHUS, COCTOSILETO B BO3ME3AUU
IIPECTYIHUKY IIPaBOMEPHBIM 3JI0M 3a 3710, I'. . ConHueB BbIBE «Ka4eCTBO» HaKa3aHMs, BKJIIOYa-
I0llee TPYA U CTpaJaHue, IPUYEM IOCIEAHEe, [0 €r0 MHEHMIO, 3aKJII0UaeTcsl B «(pU3NYECKOU WiIn
TMICUXOJIOTMUYECKOM 001N» . 2° BONBIIIMHCTBO PYCCKMX KPUMHUHAIUCTOB CYIITHOCTBIO HAKA3aHH S CUMTAIIN
npuurHeHue npectynHuky crpaganmii.’® H. JI. CepreeBckuil CyIIIHOCTh HaKa3aHWS BHUICT B OCYXK-
JEHUU U TIOPULIAHWH, KOTOPBIE BBHIPAKAIOTCS «B (DOpPME M3BECTHOTO (PM3MUECKOrO MIIM MOPAJIBHOTO
Bpena».’! CxopHylo nosuiuio 3aaumMait A. A. JKIKuiaeHKo, o MHEHHIO KOTOPOTO BTOpKeHHe B cepy
MPaBOBBIX OJ1ar BAHOBHOTO BBIPAKAET OLIEHKY YUMHEHHOTO MM JIesSTHUS. >

WNuaue onpepensnach CynHOCTh HaKa3aHUs B MEPHOJ] CTAHOBJIEHUS] COBETCKOIO yrOJIOBHOTO
npaBa. MeTonoJoruueckoil OCHOBOM IpaBa HOBOI'O THUMA CIyxkuia (puiaocodus AUATEKTUIECKOTO
MaTepuagn3Ma, B COOTBETCTBUH C IETEPMUHUCTUIECKUM B3IJISIOM KOTOPOW Ha MPUYHMHBI TIPECTYII-
JIEHWA HaKa3aHWe BBICTYMAJIO «KaK CPEeICTBO CaMO3aIlIUThI OOIIECTBA MPOTUB HAPYIIEHUN YCIIOBHUIA
ero CymiecTBoBaHusl. ..».% Oqnako B PykoBoasmux Hauanax o yrojoBHomy rpasy PCOCP 1919 r.
HallleJ1 OTpakeHre MeXaHUCTUUYecKuil qerepMunuctiaeckuil B3rmisaa M. 0. Kosnosckoro, orpunas-
ero cBodoay BOMM rnpectynmHuka.** B cr. 10 Haka3aHue XapakTepru30BaJIOCh KaK Mepa 0OOpPOHU-
TeJIbHAs, KOTOpasi He SIBJISIETCS] BO3ME3/IMEM 3a BUHY.

B Teopun cOBETCKOro yrojoBHOTO IpaBa MMEJIUCh Pa3MuYHbE MPEACTABJICHUS O CYILIHO-
cru Hakazanus. [1. [1. OcunoB yka3plBasl Ha ABYXCYIIHOCTHYIO MPUPOLY Te€X BUJIOB HAaKa3aHWil, B
colepkaHue KOTOPhIX BKJIOYEHO BocruTaHue.> M. A. TapxaHOB CyIIHOCTb HaKa3aHUsI ONPEAEesiT
KaK «BBIPQXEHHOE B MPABOOIPAHMYEHHSX TOCYIAPCTBEHHOE MOPUIIAHME TTPECTYITHOTO TMOBEACHUS U
JIMIa, COBEPIIUBILETO MPecTyIieHne».** OqHako co BpeMeHeM HarOosiblliee MPU3HAHKUE MOTyYuia
MO3ULIMS O KapaTeIbHOM CYIIIHOCTH HaKa3aHUsl, XOTs BOIPOC O COAEPKAHUM MOHSTHUS «Kapa» BbI3BaJl
muckyccrio. b. C. YreBckuil non kapoyt nonnmMan npunyxiaenue.’’ b. C. Hukudopos cunrai, 4ro
Kapa — 9TO «IIpUHYXKJEHHE K TAKOMY CTPa/IaHUIO, KOTOPOE MO CBOEMY XapaKTepy U JJUTEIbHOCTU
MPONIOPIIMOHAILHO, COPA3MEPHO COBEPIIEHHOMY TTPECTYITHUKOM 3JIoMYy Aeny...».*8 Y. C. Hoii ompe-
JeUJ1 Kapy KakK «IIpUHYXKIEHUE C LIeJbl0 BbI3BAaTh CTpPaJaHue», MPUYEM CTEleHb IOCIEIHErO He
JO/KHA OBITH TIPOMOPIIMOHANIBHA TSKECTH MIPECTYIUIEHHs], YTO, B IPOTUBHOM ClIydae, MPEeBpaTUIIo

28 Bbexxapua Y. O mpectyruieHusax 1 Hakazanusix. — M.: Crenc, 1995. — C. 83, 87, 88.

» Connyes I'. H. Poccuiickoe yronosHoe nipaso / Iog pex. I'. C. ®empamreiina. — Spocnasms: B. u., 1907. — C. 104, 107.

30 Tazanuyes H. C. Pycckoe yronosHoe mpaso: Jlekimu. — C. 91 — 93; Cnacosuu B. /]. Yaebnuk yronororo npasa. T. 1. Brim.
2. — CII6.: Tun. U. Orpusko, 1863. — C. 180; Kaamwixos I1. /]. Yue6nuk yronosHoro npasa. Yacte O6mmas. — CII6.: Tun. T-Ba
«O6mecTBeHHas nonb3a», 1866. — C. 145; Jloxeuyxuii A. B. Kypc pycckoro yrojoBHOro mpaea. — 2-e u3f., ucnp. u gom. — CII6.:
Cxoponeuarns 0. O. lpenepa, 1871. — C. 42; Ilo3uviwes C. B. OCHOBHbIE BOIIPOCHI YUEHHUS O Haka3aHUU. — M.: YHUBepCUTETCK.
tn., 1904. — C. 335.

31 Cepzeescruii H. /1. Pycckoe yronosroe npaBo: Yactb O6miast: ITocotue K sekuusim. — 11-e uza. — IMr.: Tun. M. M. CracioneBuua,
1915. - C. 84.

32 XKuocunenxo A. A. Ouepku 1o 00mEeMy yueHuo o Haka3anuu. — [1r.: Academia, 1923. — C. 25.

33 Mapxc K. CmeprHast ka3ub. [Tamdner r-na Kobaena. Meponpusitust anrmmiickoro 6anka // Mapke K., Durensc ®. Cou. 2-e
m3n. T. 8. — C. 531.

34 Illsexos I. B. [epBoiii coBeTCKMIA YTONOBHBIN Kofeke. — M.: Beicn. mik., 1970. — C. 64.

35 Ocunos I1. 1I. Teoperuueckre OCHOBBI TOCTPOEHUsI U IPUMEHEHUsl YrOJOBHO-IIPABOBBIX CaHKLMHA (AKCHOJIOTrHMYecKue
acriektsl). — JI.: U3p-Bo JIT'Y, 1976. — C. 68.

36 Tapxaros H. A. 3aMeHa Haka3aHUs IO COBETCKOMY yroJloBHOMY IpaBy. — Kazanb: M3n-Bo Kazan. yn-Ta, 1982. — C. 9.

37 Martepuasl TeopeTUIecKoil KOH(EPEHIIHH 10 BOITPOCaM COBETCKOTO MCIIPABUTEILHO-TPYIOBOTO paBa (Mait 1957 1.) / I'n. pen.
C. C. Crygenukus. — M.: U3a-so BIII MBJI CCCP, 1957. - C. 37.

38 Tam xe. — C. 128.
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Ol Kapy B Bo3Mme3aue.*® B mocnenyomeM Kapa cTajia XapaKTepru30BaThCs Yepes3 JUIICHHS, JI0CTaB-
Jsmye BUHOBHOMY crpananus. [Io muenuio H. A. benseBa, kapa cOCTOMT B IPUYMHEHUN BUHOB-
HOMY 3a COBEpIIeHHOe JesHue crpaganuil u gumenuil.** M. [1. [apropoackuii nucan, 4Tto Haka-
3aHMe SIBJISETCS Kapoy, TaK Kak Ha3HAYaeTCsl 32 COBEPIIEHHOE JIesTHUE, HAXOAUTCS B COOTBETCTBUM
C HUM, NPEJCTaBIsieT COO0W MPUHYKJIeHHe U MpuInHsieT cTpananus.*! A. A. [IMOHTKOBCKUI OTMe-
YaJi, 4TO HaKa3aHUe «BCera CBA3aHO C MPUYMHEHUEM OCY:KICHHOMY I10 IIPUTOBOPY Cy/a ONpe/esieH-
HBIX cTpaganuii».*? C. W. JleMeHTbeB Jake yKa3blBal, YTO Kapa — 3TO «IIpeHAMEpEeHHOE MPUIrHE-
HHE BUHOBHOMY YCTaHOBJIEHHBIX 3aKOHOM CTPaJaHMii U JIMIIEHHU, CIIeIaIbHO PACCUYMTAHHBIX Ha TO,
4TO OH OyzIeT uxX mpeTepreBaTh».** M. H. CTaHOBCKUI NMIIET, YTO Kapa «3aKJI0YaeTCsl B JIUIICHUN
OCYX/IEHHOTO OIpEe/IeIEHHBIX OJiar, MPUYMHEHUN eMy CTpafaHuii».** Mexay TeM, Kak BEepHO 3amMe-
i1 Y. M. TanbniepriH, onpejesieHre CUIIbl BO3AEHCTBHS KOHKPETHOW MEphl HAKa3aHWsl B 3HAUUTEITb-
HOW CTEleHM CBSI3aHO C CYOBEKTUBHBIM €€ BOCIPUATHEM OCYXJIeHHBIM.* [loaToMy 000CHOBaHHOM
MIPE/ICTABIISICTCS HAYy4YHAs TO3MIIMsI, COTJIACHO KOTOPOH NMPUYMHEHUE CTPaJaHHi SBJISIETCS HE CYII-
HOCTBIO, 2 OObEKTHBHBIM CBOMCTBOM IPUMEHEHUsI HaKa3aHus. B CBSA3M ¢ 9TUM psiJ] yUSHBIX CIeIaIu
aKLEHT Ha I0pUINYECKOi xapakTepucTuke Kapbl. Tak, H. A. CTpy4koB cuuTal, 4To Kapa — 3To Ipa-
BOOTPaHUYEHHUSI, KOTOpbIE MOTYT U JIOJKHBI BBI3BATh CTPaJaHUsI; MKy IPECTyIUIEHUEM M HaKa3a-
HHUEM CYIIECTBYET MPONOPIIHOHATbHASI 3aBUCUMOCTD, HO TIPY €ro Ha3HAYCHUH YIUTHIBAIOTCS CTETIEHb
OOIIECTBEHHON OMAaCHOCTH JIMYHOCTU MPECTYIMHUKA, CMATYAIONIHME U OTSrYaloliye OTBETCTBEHHOCTD
obcrositenberBa.*® C. B. TomyOMHCKas Takke MUIIET, YTO Kapa «3aKJTI0YaeTCsl B JIMIIEHUU OCYXK/ICH-
HBIX TeX WM UHBIX Ofar...».4’

ConmanbpHoe Ha3HAUYEHHE YrOJIOBHOTO HAKa3aHWsI HAPSLY C CYIIHOCTBIO PACKPHIBAIOT MOCTaB-
JIEHHbIE TIepe]] HUM [IeJIM U BBHINIOJHsIEMbIe STUM MHCTUTYTOM B oOmecTBe (pyHKImu. Cunraercs,
YTO KaTeropuIo «I1eJIb HaKa3aHWs» B HAYUHBIH opunudeckuii obopot BBen Y. bekkapua.*® B Hayke
POCCHIICKOTO YTOJIOBHOTO TIpaBa Mo LIeJIsIMUA HaKa3aHUsI TOHUMAIOTCSI «Te KOHEUHbIe (PaKTU4YecKue
PEe3yJIbTaThl, KOTOPBIX CTPEMUTCS JOCTUYb. .. TOCYJAPCTBO, YCTAHABIMBASI YTOJIOBHYIO OTBETCTBEH-
HOCTb, OCY>K/1as1 BAHOBHOI'O B COBEPILIEHUHU MPECTYIJIEHUI K TOU WU APYTOil Mepe YIOJIOBHOI'O HaKa-
3aHUS ¥ IPUMEHsIS 3Ty Mepy».*

Lenn Haka3aHWsl W3AAaBHA 3aKPEIUISUTUCh B OTEUYECTBEHHOM YTOJIOBHOM 3aKOHOJIATENILCTBE U
3BOJTIOLIMOHUPOBAJIM BMecTe ¢ HUM. B PykoBonsiux Hauanax no yronosHomy npasy PCOCP 1919r.
3ajayell HaKa3aHUs SIBJSUIACh «OXpaHa OOIIECTBEHHOTO MOPsIKa OT COBEPIIMBINETO MPECTyIUie-
HHE WM TIOKYIIABIIErocsl Ha COBEPIIEHHE TAKOBOTO U OT OyIyIIMX BO3MOXHBIX MPECTYIIEHUN KaK
JQHHOTO JIMLA, TaK W APYIHX JIML» (CT. §), T. €. CTABWJIMCH LI€/IM CNENUaIbHOTO M OOLIero Inpe-

% Hoii . C. CymHOCTh U (PyHKLIMH YTOlOBHOro Haka3aHusi B CoBetckoM rocyaapcrse: Ilomut. — opun. uccinen. — Caparos: Uzn-
Bo Capar. yH-Ta, 1973. - C. 28, 31.

40 Beases H. A. lenu Haka3zaHUA U CPEACTBA UX JOCTUKECHHS B UCIPABUTENIBLHO-TPYAOBBIX yupexaeHusx. — JI.: Uzn-so JII'Y,
1963. - C. 29.

! lapeopoockuii M. J]. Borpocki 06IIEro ydeHns 0 HAKA3aHWHM B TEOPHH COBETCKOTO MpaBa Ha cOBpeMeHHoM starie // CoB.
rocynapctso u npaso. 1961. Ne 10. C. 141.

2 Muonmrosciuii A. A. Kypc yronosHoro npasa: B 6 1. T. 3. — M.: Hayka, 1970. — C. 26.

3 Jemenmues C. H. Yka3. cou. — C. 45.

* Cmanoscruii M. H. Hasnauenne Hakasauusi. — CII6.: IOpumunueckuii nentp Ipece, 1999. — C. 8 - 9.

B, anvnepur M. M. Hakazanue: CormasbHble (PyHKIMY, TpakTUKa mpumeHeHus1. — M.:I0pun. mar., 1983. — C. 43.

46 Cmpyukoe H. A. 1) YTon0BHast OTBETCTBEHHOCTb U e¢ peajin3aliusi B 6opb0e ¢ npectymHocThio. — CapartoB: M3n-Bo Capart. yH-Ta,
1978. — C. 61 — 62; 2) O Haka3aHUH, CHCTEME €0 BUJIOB M MHBIX Mepax yroJIOBHO-TIPABOBOTO BO3AEHCTBHS // AKTyaJIbHBIE ITPOOJIEMBI
yronosHoro npasa / Ots. pen. C. B. Bopoaun. — M.: UT'TIAH, 1988. — C. 92.

4 Ionybunckas C. B. K Bonpocy o nensix Hakasanust // TIpoGieMsl coBepIlIeHCTBOBaHHsI yrojoBHoro 3akoHa / OtB. pex. B. H.
Kynpsisues. — M.: UT'TIAH, 1984. — C. 100.

®B JIMTEpAType MPeUIOKEHO 3aMEHUTH ee KaTeropueil «(pyHKINK HaKa3aHUs», OTPAXKAIOIIEN COIMAJIbHBIE POJIH, KOTOPbIE MTPH-
3BaHO BBHITIOJHSATH B OOIIECTBE YTOJIOBHOE HaKa3zaHHe (CM.: YTOJIOBHOE MpaBO HA COBPEMEHHOM 3Tarie: [1po6ieMbl mpecTyruieHust 1
Hakazaaus. — C. 476 — 478; Hukonos B. A. Yka3. cou. — C. 20).

9 Kypc coserckoro yronosHoro mpasa / Ots. pea. H. A. Bensies: B5 1. T. 2. — C. 201.
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O. 1. JlenemknHa. «CMepTHas Ka3Hb. ONBIT KOMIUIEKCHOTO MCCIIEJOBAaHUS»

AyTpesKIeHUs TpecTyIuieHni. JJocTnkeHne nepBoi e CBS3BIBAJIOCH C MPHUCIOCOONIECHUEM JIUIIA,
COBEPIIMBILETO MPECTYIUICHNE, K JaHHOMY OOIIECTBEHHOMY TOPSIKY WJIM, €CIM OH He MOAMaeTCs
MIPUCTIOCOONIEHUIO, U30JISIIIMEH ero, 1, B UICKJIOUMTETbHBIX CTydasixX, (PU3MUECKM YHUUTOKEHUEM €ro
(ct. 9). IIpr 3TOM NOAYEPKUBAIIOCH, UYTO HAKa3aHWe He JOJKHO MPUUUHSATH IPECTYITHHUKY Oecroses-
HBIX 1 JUHUX crpaganuii (1. 10). B ct. 8 YK PCOCP 1922 r.,%° HecMOTpsi Ha HeOCTaTKH I0pU/IU-
YEeCKOW TEXHUKH, ONTPEACISUTUCH 1IeJTH CIEMATbHOTO U OOIIETO («CO CTOPOHBI APYTUX HEYCTOMYHMBBIX
3JIEMEHTOB») MPENYyNpekAeHHs, a B KAYeCTBE CPEICTB JOCTUKEHUS MEPBOI HA3bIBAJIMChH IIPUCTIO-
coOyeHre K YCIIOBUSIM OOIIECKUTHS MyTeM HCIPAaBUTEbHO-TPYAOBOTO BO3/ICHCTBUS U JIUIIIEHHE BO3-
MOKHOCTH COBEPIIEHUS APYIUX IMpecTyruieHnid. OCHOBHbIE Hayajla YTOJIOBHOIO 3aKOHOJATENIbCTBA
1924 r. npepycmarpuBaiy €AMHYIO LEJb MPEIyNpekKAeHUS MPECTYIJICHUH, LIeJIb YaCTHOTO Mpey-
MIPeXJEHUS TI0 KOTOPHIM JOCTUTANIACh JIUIIIEHHEM OOIIECTBEHHO OTMACHBIX JIEMEHTOB BO3MOKHOCTH
COBEpLIATh HOBBIE MTPECTYIUIEHUS Y UCIPABUTEILHO-TPYIOBBIM BO3JEMCTBUEM HA OCYKAEHHBIX (CT.
4). BYK PC®CP 1926 r. Takke ObLIH MPeyCMOTPEHBI LIEJIU CIIEIUATBHOTO U OOIIEro Mpeaynpexie-
Hus npectyruieHui (cr. 9). B OcHoBax yrosoBHoro 3akoHogarenbctsa 1958 r. mpegycMarpuBauch
TPY LIeJIM HaKa3aHWs: UCTIPaBJIEHUE U NIEPEBOCTIUTAHUE OCY:KAECHHBIX B lyXe YECTHOIO OTHOILIEHUS K
TPYILy, TOYHOTO UCIIOJTHEHUS 3aKOHOB, YBOKEHUS K MTpaBWIaM OOIIEKUTHs, a TAKKe CIIEUATIBHOE 1
oOIriee mpeayrpeskaeHre HOBBIX MpecTyIuieHui (cT. 20).

B neitctByomem YK PO npenycMoTpensl ciiefyiomye Hejau HakazaHus: 1) BOCCTaHOBJIEHHE
COLMAJILHOW CHPaBeIMBOCTU; 2) WCIPABJIEHUE OCYKAEHHOro; 3) MpeAaylpexkJeHUE COBEPIICHUS
HOBBIX IIpecTyIuieHui (4. 2 cr. 43). B omumne oT mpekHero yroJioBHOTO 3aKOHOZATEbCTBA MOJIO-
’KEHHE O TOM, UTO HaKa3aHWE HEe UMEET LIEJIbI0 IPUUMHEHUE (PUBNYECKUX CTPAJAHUI WU YHUKEHNE
YeJIOBEYECKOTO JIOCTOMHCTBA, TETEphb SIBJSETCS COCTABHOW YacCThIO NMPUHIMIA T'yMaHu3Ma (4. 2 CT.
7 YK POD).

[esip BoccTaHOB/IEHUS COLMAIBHOM CIIPABEJIMBOCTH PEJIAMEHTHPOBAHA BIIEPBbIE U OTBEYAET
BOCCTAHOBHTEJILHOU (DYHKIIMU YTOJIOBHOTO TpaBa.’! PaHee Ha Takyo mesb oOpatit BHUMaHue H. A.
Bensies, Ha3BaB 0HOI U3 1ieJiel HaKa3aHMs LIe/Ib YIOBJIETBOPEHHS UyBCTBA CIIPABEJIMBOCTH, BbIpa-
KaIOLIYIOCS B CTPEMJICHMM K HAa3HAUEHMIO CIIPaBeUIMBOTO HaKa3aHWs, CypOBOCTb KOTOPOTO COOT-
BeTCTBOBaJIa Obl TsKecTH coBepiieHHoro.>? b. C. HukndopoB Takxke cuntan BaHEHIel nHTerpa-
TUBHOM LIEJIbI0 HAKA3aHUsI BOCCTAHOBJIEHHE HAPYILLIEHHOTO B Pe3y/IbTaTe COBEPILEHUS TPECTYIUICHUS
COITUAJTBHO-TICXOJIOTMUYECKOT0 MopsiaKa. >

Ocy1ecTBIisisi TONKOBaHUE, YUEHbIE Yallle paCCMaTPUBAIOT 3TY LIeJIb Kak 00s3aTesIbHYIO, a JIBe
ApYTUe 1e/M KaK JOTOIHUTETbHBIE, TOCKOIBKY ME3K/1y HUMH HCIOb30BaH COI03 «a Takxke».>* B 1opu-
JOMYECKOH JIMTepaType BbICKA3aHO ¥ MHOE MHEHUE, COITIACHO KOTOPOMY 3Ta LIeJIb IOCTUTaeTCs JIUIIb
MIpY yCJIOBUM Ha3HAUeHWs HAKa3aHMsI, CIOCOOHOrO OOECHeUYrTh BBITIOMHEHUE IBYX IOPYTUX Iesei
HaKa3aHus1. >

Cpeay yyeHbIX-IOpUCTOB HET €MHOIO NMOHMMAaHUs M OTHOCUTENIBHO COAEp/KaHUs paccMaTpu-
BaeMol Lenu. B coorBercTBUM ¢ nipegycMoTpeHHbM B YK P® npuHimnom cnpaBeniMBoCTy MpH-
MeHsIeMOe K JIMILy, COBEPIIHMBIIEMY MpPECTYIUIeHHe, HaKa3aHUe JOJKHO OBITh CIIPABEIIMBBIM, T. €.
COOTBETCTBOBATH XapaKTepy W CTETIeH! OOIIECTBEHHOW OMACHOCTH MPECTYIUICHUsI, 00CTOSATEIbCTBAM
€ro COBEPIICHUS U JIMYHOCTH BUHOBHOTO (4. 1 cT. 6).

OpHaKo MOCKOJIBKY 3aKOHOJATEIb CTABUT IEPE/l HAaKa3aHUEM LieJIb BOCCTAHOBJIEHUSI COLIMAIIb-
HOU CITPaBEIMBOCTH, UTO MTPEATIONAraeT y4eT B TOM YHCIIe OOIIIEeCTBEHHOTO MHEHH S, B KOTOPOM SIBHO

%% Cy PCOCP. 1922. Ne 15. Cr. 153.

31 Kponaues H. M. YTonoBHO-TIpaBoBoe peryanpoBanue: Mexanusm u cuctema. — CI16.:M3a-o CIIOI'Y, 1999. — C. 102.
52 Beasies H. A. YrosnoBHO-NpaBoBasi NOJMUTHKA U IyTH ee peamu3auuu. — C. 120.

3 Huxugbopos b. C. Hakazanue u ero uenu // Cos. rocymsapctso u mmpaso. 1981. Ne 9.C. 67, 69, 70.

4 Bypaaxos B. H. IlepcrieKTHBBI OTMEHBI CMEPTHOM Ka3HU B Poccnyt // AKTyastbHBIe BOIIPOCH YTOJIOBHOTO IIpaBa ¥ KPAMHHOIOTHI
(ipo6iteMsl, cyxaenus, quckycenn): C6. Hayd. Tpynos / Iox pen. M. I'. Munenka. — Kammuauarpan: Kamuauarp. yu-1, 2000. — C. 19.

35 Kommenrapuii k YronoBHomy konekcy Poccuiickoit @eneparmu / Iog pen. H. ®. Kysnenosoit. — M.: 3epuaio, 1998. — C. 99.
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WJIM CKPBITO BCE ellle MpeodiasaeT uaest BO3Me3Ius MPECTYIHUKY, Psl yUYEHBIX OTOKIAECTBIISIOT 3Ty
1eJTb C 1IeJTbI0 BO3ME3/IHs, Kaphl.>® YKa3aHHasl MO3MILIMsI CBUAETEIbCTBYET O TOM, YTO 3aKOHO/ATEb-
HOE 3aKpeIUIeHUE LIeJIM BOCCTAHOBJIEHUSI COIMATbHOM CIPaBEIJIMBOCTU MOCTYKUJIO MPOIOTIKEHUIO
HAyYHOTO CTIOpa O LEJH Kaphbl.

B ucropum yronoBHOro 3aKOHOJATEIbCTBA 11EJIM BO3ME3/IUS U Kapbl ObUIM OTBEPrHYTHI: «3a1a4
BO3ME3/IUs U Kaphl yronoBHoe 3akoHoaaTenbcTBO Coto3a CCP u colo3HBIX pecyOnuk cebe He CTa-
BUT», — TOBOpUJIOCh B OCHOBHBIX HayaslaX YroJOBHOIO 3akoHoxarenberBa 1924 r. (u. 2 cr. 4). Takas
TIO3UIIMS 3aKOHOATENsI OOBSCHSIACD, TIO-BUANMOMY, TPEsK/Ie BCErO BAMSHUEM MIEH COIMOTIOTHYe-
ckoit mkoJbL.>’ [To MHeHnI0 A. A. TTMOHTKOBCKOTO, B 9TOM MOJIOXKEHMH BOTLIOIIAJICS TIPUHITHIT COITH-
anuctudeckoro rymanmsma.>® A. JI. PemeHCOH Buzes B Hell cTpeMyieHHe TIOMYePKHYTh 1ieiecoodpas-
HBI XapakTep Haka3aHWsi, HAMPABJIEHHOTO Ha MpeAOTBpallleHre MPECTYIUICHUI, U YTO HaKa3aHue
He sIBJISIETCS] aKTOM MECTH IpecTynmHHKY. He comepkano 3Tux 1enei u nociaeayolnee yroJoBHOE
3akoHoAaTebeTBO. OnHaKko B cBsizu ¢ nmpuHsaTreM 3akoHa CCCP ot 16 aBrycra 1938 r., B KOTOpOM
TOBOPHUJIOCH, UTO CYJI «HE TOJIbKO KapaeT MPEeCTYITHUKOB, HO TaKKe UMeeT CBOEH 1IeJIbI0 HCIPaBICHUE
Y TIepPeBOCIIMTAHUE TIPECTYITHUKOB», HEKOTOPBIE YUCHbIE OJHOUM U3 IieJiel HaKa3aHWs Ha3BaJIU IIejb
kapbl (Bo3mesus). b. C. YreBckuii® u M. M. UcaeB®! cunranu ee gaxe eTMHCTBEHHOU MPH MPUMEHE-
HUM HaKa3aHWS K «Bparam Hapoja» BBICIIIEH Mepbl HAKA3aHUS U JITTUTEIILHBIX CPOKOB JIMIIICHUS CBO-
6onp1. [Tpy 3TOM TO7 11€71BI0 Kaphl TOHUMAJIOCh IPUYMHEHNE TPECTYITHUKY ONpeesIeHHOTO CTpaa-
HUS, JmieHns. %2 Tem He MeHee psifl vccrieoBatesiell MpUYMHEeHUE JIMIIeHUH IPU3HABAIN CPE/ICTBOM
AoCTHKeHHs Apyrux uenei.® Kak ykassian A. JI. PeMeHCOH, mpuIuchiBaHre HAKa3aHUIO 1€ Kaphl
O3HAYAET, YTO OHO SIBJISIETCS] CAMOIIEINBIO, & TAKXKe MPUBOJUT K YMEHBIICHHUIO 3HAYECHHSI LIeJTH MTPey-
npeskieHns npectyrieHnit.®* CxonHas ¢ 3akoHom oT 16 aBrycra 1938 r. ¢opmynmupoBka 4. 1 cT.
20 OcHoB yrosoBHoro 3akoHogaresbetBa 1958 r. (4. 1 ct. 20 YK PC®HCP 1960 r.), corytacHO KOTO-
POl «HaKa3aHWe He TOJIBKO SIBJISIETCS] KApOH 32 COBEPILIEHHOE MPECTYyIJIeHNEe, HO M UMEET 1IEIbIO. . . »,
0O0beIMHMBIIIAST CYIITHOCTD Y 1€ HaKa3aHusl, BO30OHOBMIIA JAUCKYCCHIO O 1€ Kapbl. IMEHHO Kak
LIeJIb Kapbl UCTOJIKOBAJ 3TO 3aKoHonosoxenue [lnenym BepxosHoro Cyna CCCP B IlocranoBnenuu
oT 19 mions 1959 r. Ne 3 «O npakTrke NpUMEHEHUS CyAaMU Mep YroJIOBHOTO HaKa3aHUs», IEMCTBO-
BaBIlleM B 3TOi yactu o u3nanus [locraHoBnenus ot 29 Hosiopsa 1962 r. Ne 14.% Mexnay Tem, Mo
CJIOBaM OJIHOTO M3 pa3padoTYnMKOB mpoekta OCHOB yronoBHOro 3akoHonarenbctBa H. A. CtpyukoBa,
rpaMMaTUYeCKH COI03 «HO W» MPOTUBOIMOCTABIISUI CYIIIHOCTh HaKa3aHMs ero 1essM. ¢ Tak, mo mMHe-
Huto b. C. YTeBckoro, oTka3 OT 3aJaul Kapbl «IOBeJ Obl K OCTA0JICHHIO JISHCTBUS HaKa3aHWS Ha

% Daemuep [osc., Haymos A. B. OCHOBHBIE KOHIIETIIIMM COBPEMEHHOTO YrojoBHOIO Mmpasa. — M.: IOpucts, 1998. — C. 109; Kypc
poccuiickoro yrojoBHoro rnpasa: O6mias yactsb / Ilog pen. B. H. Kynpsisuesa, A. B. Haymosa. — M.: Criapk, 2001. — C. 506; Kyopsisues
B. H. Crpareruu 60pbOBI C IIPECTYIHOCTBIO. — 2-¢ U3[., uctp. u gomn. — M.: Hayka, 2005. — C. 344; Muioxos C. @. Poccuiickoe
YTOJIOBHOE 3aKOHOAATeIbCTBO: OMBIT KpuTHyeckoro aHamisa. — CI16.: CIIOGMBICIII, 3uanwue, 2000. — C. 152.

57 Beasies H. A. Henu nakazanus u cpencrsa ux goctuwxenus. .. — C. 30.
38 Muonmxosckuii A. A. Vkas. cod. — C. 35.

5 Pemencon A. JI. Sensiercst Kapa 11eJIblo yroJoBHOro Hakasauusi? // COopHuK paGoT lopuauydeckoro ¢akynbrera / OTB. pen.
A. Il Byarun. — Tomck: U3a-Bo Tomck. yH-Ta, 1959. — C. 117.

0 YronosHoe nipaBo: O6mas dacts / [Tog o6, pen. U. T. Tonskosa. — 3-e 3., nepepad. u nor. — M.: Toclopuznar, 1943. - C. 222.

81 Heaes M. M. Bosmesaue kak oana w3 neseil Hakasarus // CoBeTcKoe npaBo B nepuof Bemukoit OteuectBeHHoOM BoiiHg! / [Tox
pen. U. T. T'onsxosa. Y. 2. — M.: T'ocriopusznat, 1948. — C. 48.

62 Coserckoe yronoBHoe mpaBo: Yacts O6masi / OtB. pen. B. M. Uxukpamze. — M.: [ociopmsnar, 1952. — C. 319.

83 Pemencon A. JI. Hakasanue u ero e/ B COBETCKOM YrOJIOBHOM IIpaBe: ABToped. AuC. ... KaHA. I0pull. Hayk / JIeHUHrp. roc.
yH-T M. A. A. Xpanosa. — JI., 1951. — C. 12; Jlesuuyxuii I'. A. Hakazanue, ero oOCHoBaHM€ Y INPUHIUITLI IPUMEHEHHS TI0 COBETCKOMY
YrOJIOBHOMY IIpaBy: ABTOped. JUC. ... KaH[. Iopul. Hayk / JleHuHrp. opaeHa Jlenuna roc. yu-T uM. A. A. XXnanosa. — JI., 1956. — C.
5; Canuxoe K. C. llenu Haka3aHUs1 B COBETCKOM IpaBe: ABroped. IuC. ... KaH[. Iopuj. Hayk. — M., 1951. — C. 12.

4 Pemencon A. JI. SInsiercst ma Kapa LIeJIblo yrojoBHOro Hakazanus? — C. 120 — 123.

%5 Biomnerens Bepxosnoro Cyga CCCP. 1959. Ne 4. C. 6; 1962. Ne 6. C. 16.

66 Cmpyuxos H. A. O Haka3aHUU, CUCTEME €ro BUJOB U MHBIX Mepax YroJIOBHO-IIpaBoBoro Bosaeicreus. — C. 95.
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HEYCTOMYMBHIX Jmofiei».%7 1. Y. Kaprier ucXoqut U3 Toro, 4ro 1ejib Kapbl BTOPOCTETIEHHA, HO TOJIBKO
ee HAJIMYMEM B YTOJIOBHOM IpaBe OOBSICHSIETCS] YCTAaHOBJIEHHE 00513aTeIbHOrO MUHUMAJIBHOTO CPOKa
OTOBIBAHU I HAKA3aHW 1, HA3HAYEHHE CMEPTHOW Ka3HU UJIH JIUIIIEHH S CBOOO/IBI Ha JTUTENIbHBIN CPOK. 68
[Monemusupys, Y. C. Hoil yka3piBai, 4To OTOBIBAaHME MUHUMYMAa HAKa3aHUS CIIYXKUT JOCTHKEHUIO
1ean OOIIero NpeaynpexaeHus, a MPpUMEeHeHNe K OCYXJAEHHOMY CMEpPTHOM Ka3HM — LIEJIU CIelH-
aspHOTO Tipenynpexaenus.® M. J1. [lapropoackuii cuuTat, 4To yroloBHOE 3aKOHOAATENCTBO «HE
JOJKHO CTaBUTh Tepei COOOH 11eId MECTH, BO3ME3/IUsI WM Kapbl»; HAKa3aHUe, 10 €ro MHEHUIO, He
MMeEeT 11eJbI0 MPUYMHEHNE CTPAJAHMM, a JIMIIb CBA3aHO C HUMH, TTOCKOJIBKY 3aKJII0YaeT B ceOe JIuIie-
HHE MPECTYIMHUKA Kakoro-moo onara.”® A. A. [IMOHTKOBCKUI CUMTA, YTO MIPU3HAHKE 1IEJI BO3ME3-
IUSI «TIPUBEET K MPEBATMPOBAHUIO 32/1a4 YCTPAILICHUS», a LIEJIN Kapbl 03HAYaJIo Obl, YTO HAKa3aHUE
— camoriesns.”!

Takum 06pa3om, Kapa — 3TO CBOKMCTBO, CYIIIHOCTh YTOJIOBHOTO HaKa3aHHUs, KOTOPOE B COBpe-
MEHHOM OOIIIECTBE HE JIOJIKHO MPECIeIoBaTh 11eJIM BO3ME3/IUs WM Kapbl. A MO3TOMY, KaK YKa3bl-
BaeT B. H. KynpsiBiieB, «JocTrxkeHe COIUaTbHON CIIPABEUIMBOCTHU JOJKHO OBITh OTPAaHMUYEHO paM-
KaMU 3aKOHa, 3alPEeIIAIOLIEro CaMoCy/l, TeJIECHbIE HAKa3aHUsI U CTAaBALLIETO M10]] CEpPhe3HOE COMHEHHE
JOIYCTUMOCTb CMEPTHOM Ka3HU». 2

Lesp ucripaBieHust OCYKAEHHOTO SIBJISIETCS] BBIPAKEHUEM BOCIIUTATENIBHON (PYHKIIMU YIOJIOB-
HOTO MpaBa. Ps] KpUMUHAIMCTOB 3TOM T'yMaHHOM 11eJT1 MTPUAAI0T CaMOCTOSITENIbHOE 3HaueHue. > [Ipy-
rve yueHble UCXOAAT U3 TakoW (PYHKIIMM YTOJIOBHOTO IpaBa, Kak MpeaynpexIeHue MpecTyIUIEHUH,
U 1IeJTb UCIIPABJICHUsI CYUTAIOT CPECTBOM JIOCTHKEHHMSI 11eJTM CIIEMAIbHOTO Tpeynpexaenus. ' Kak
numer A. M. YyuaeB, «Oosee BBICOKAsH 11€/1b, KAKOU SIBJISIETCS] MCTIPABJICHUE. .. HE MOKET BBICTY-
math CpPeJCTBOM JIOCTHKeHUs Oosee Hu3KoH nienu».”” M. C. Hoil Takke oTMedan, 4To CBeJeHUE
LIEJIV UCTIPaBJIEHUS K 3TOU POJIM IIPUBEIET K €€ UTHOPUPOBAHUIO, €CJIN «1IEJb IPeIypeskKAeHU Ipe-
CTYIUICHUI JIOCTHXKHMA MOCPEACTBOM Kapbl».’® CpopmyupoBannbie B YK PO nienn Hakazanus, Ha
Halll B3[VISI/l, UMEIOT CaMOCTOSATENIbHOE 3HaueHue. Llesp ncnpaBieHus Tak:ke Urpaer BaXHYIO poJib
IJIsl YTOJIOBHO-ITPABOBOIO MHCTUTYTA, CTUMYJIMPYIOLLIETO 3aKOHOIOCIYIIHOE MOBEJEHUE OCYK/IEH-
HBIX, [T03TOMY 3Ty LieJb cienyer B YK P® coxpanurts.

B Hayke yrojoBHOro nnpasa He CJI0KUJIOCh €JUHCTBA MHEHUI U O COIEPKaHUM LIEIU UCITPaBJIe-
Hus. H. A. BensieB cunrtaer, 4To «00 UCIIPABICHUY MTPECTYITHUKA MOXKHO TOBOPUTH TOT/IA, KOT/IA MO/
BJIMSTHUEM HAKa3aHWsS B €r0 CO3HAHUM ITPOUCXOIAT U3MEHEHHU S, [TPU HAJTMYMUU KOTOPBIX MPECTYITHUK
XOTSl ¥ HE TPEBpAIaeTCcsl B aKTUBHOTO M CO3HATENIBHOTO YeHA... OOIIEeCTBAa, HO YK€ CTAaHOBUTCS
6e3omacHbM 151 odmectBa».’’ Y. C. Holi ncxonui u3 Tak Ha3pIBAEMOT'0 MOPAJIbHOTO UCTIPABIICHUS,
MOHUMas 1OJ] HUM «TaKYIO NIEPEAEsKY JIMYHOCTH OCYKIEHHOTO, IPX KOTOPOW HOBOTO MPECTYIUIEHUS
OH HEe COBEpIIIaeT He U3 CTpaxa Mepel Haka3aHueM, a TIOTOMY, YTO 9TO OKa3ajoch Obl B TPOTUBOpPE-
YMU C €ro HOBBIMM B3IJIsiAaMH U yoexaeHussmu».”® H. A. CTpy4yKkoB Takke CUMTall, 4TO 3Ta Lelb
HAaIpaBJieHa Ha TO, YTOOBI «JTUIIO, OTOBIBIIIEE HAKA3AHUE, CTAJIO CO3HATEIFHBIM U ITOJIC3HBIM UJICHOM. . .

57 Coserckoe yronoBHoe npaBo: O6mas yacts / [lox oomr. pen. B. M. Uxuksanze. — M.:Tociopusnar, 1959. — C. 260.

68 Kapney H. H. VInpuBugyanu3anys HaKa3aHUsl B COBETCKOM YTrolOBHOM Ipase. — M.:T'ociopuszar, 1961. — C. 38 — 40, 42.
% Hoii M. C. Vxas. cou. — C. 60, 61, 75.

7 Llapeopoockuii M. /]. Haka3anue 1o yronosHomy npasy: B 2 1. T. 2. — M.: IOpun. qur., 1958. — C. 18.

" Muonmkosckuii A. A. Ykas. cou. — C. 36, 39.

7 Kyopssyes B. H. Ykas. cou. — C. 128.

3
73 Bensies H. A. Llenm HakazaHusl U cpeacTBa UX JoctkeHus... — C. 24; Cmpyukoe H. A.YTon0BHasi OTBETCTBEHHOCTh U €€
peanmuzauus... — C. 70.

" Hlapeopoockuii M. /]. Hakazanwue, ero nemu u a¢dextuBHocTs. — C. 31; [Toaybunckas C. B. llen yrolnoBHOro HaKa3aHUs. —
M.: Hayka, 1990. — C. 23; VronoBHOe IpaBo Ha COBpeMEHHOM 3Tarne: ITpo6iemMbl npecTyIuieHus U HakazaHust. — C. 479.

75 Yyuaee A. U. llenn Haka3aHWsI B COBETCKOM YIOJIOBHOM TpaBe: Yueo. nocodue. — M.:BIO3H, 1989. — C. 63.
"® Hoit H. C. Vka3. cou. — C. 136.
71 Bensies H. A. Lenu Haka3aHUs U CPeCTBa UX AOCTXeHus. .. — C. 46.

"8 Hoii . C. Ykas. cou. — C. 114.
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obmectBa».”” Kak 3amermn U. B. IlImapoB, Ha pakTHKe TPYAHO MPOBECTH pasrpaHUUEHUe, Koraa
OZIMH OCBOOOKIEHHBIN HE COBEPINAET HOBOTO MPECTYIUICHUSI U3 CTpaxa repejl Haka3aHueM, a JIpy-
IOl — BCJIEICTBIE U3MEHEHHUs B3IJIAA0B U yoexkaeH!id. 50 OObeKTUBHBIM KPUTEPHEM CTETIeH! JIOCTHU-
JKEHUS LeJIM UCIIPABJIeHUs IPU3HAETCs MoBeleHne ocykaeHHoro. Tak, B IlocranoBnenuu [lnenyma
Bepxororo Cyga CCCP ot 19 okts16pst 1971 1. Ne 9 «O cyneGHOM paKTUKE YCTIOBHO-I0CPOYHOTO
0CBOOOXKICHH S OCYXKJICHHBIX OT HAKa3aHW sl U 3aMEHBl HEOTOBITOM YacTy HaKa3zaHus OoJiee MATKUM» 81
KPUTEPUSAMH UCIIPABJIEHUS] OCYXkKJIEHHBIX Ha3BaHbl IPUMEPHOE NOBEIEHUE U YECTHOE OTHOIIEHHUE K
TPy, a JJIs HECOBEPIIIEHHOJIETHUX — TaKKe U K OOyUeHHIO, 32 Bce BpeMsl OTOBIBAHM I HAKA3aHMUSI.

Lens npeaynpesxaeHusi HOBBIX MpecTyIUIeHni o0ocHoBbIBasach Y. bekkapra, KOTOpbIi mucal,
YTO «1eJIb HAKA3aHUs. .. 3aK/II0YAeTCs... B MPEIyNpekIeHUN HOBBIX AESIHUM MPECTYIHUKA, HAHO-
CAIIMX BpPEJ €ro COrpakjiaHaM, U B yIepXKaHUM JIPYTUX OT MOJOOHBIX JNeWCTBUi».%? JlaHHas 1iesb
COOTBETCTBYET MpeaylpeauTeNbHON (DYHKIIMU YTOJIOBHOTO TIpaBa,®® BrepBbie 3akperuieHHon B YK
P® (u. 1 ct. 2). B Teopuu yrojaoBHOro mnpapa B 3aBUCUMOCTHU OT CyObEKTOB, B OTHOIIEHHH KOTOPBIX
ocylecTBIsieTcsl (PyHKIMSA TPeAyNpexIeHUs MPECTYIUIEHUH, Pa3InyaloTcs eI CHEelUalbHOro 1
oOiero npeaynpexaeHus. boree yeTko B 3ToM 1iaHe 1o cpaBHeHuio ¢ YK P® paccmarpuBaemast
uenb copmyrpoBaHa B MoebHOM YTOJIOBHOM KOJEKce JJisl rocyaapcTB — ydyacTHUKoB CHI (u.
2 cT. 45).8

Lenb cnenuanbHOrO MpeayrnpekaAeHus MpeacTaBIseT coO0i MpeaynpexaeHue COBEpIICHHUS
HOBOTO IPECTYIUIEHUSI CO CTOPOHBI OCYykAeHHOro. OHa JocTUraeTcs B pe3y/ibTare UCIIOTHEHUS WIn
OTOBIBaHM I HA3HAYEHHOT'O OCYKJICHHOMY Haka3aHus1. OIHaKo MO BOMPOCY O COAEPKaHUU, CPEICTBAX
Y MOMEHTE IOCTUKEHU 1 TaHHOM 11€IM UMEIOTCS pa3/InYHble MOAXO/Ibl, CBSI3aHHbIE C IPU3HAHWUEM WU
HENpPU3HAHUEM 1M UCTIpaBiieHHs ee coctaBHOM yacTeio. [To Muenuio H. A. BensieBa, uens cnenu-
aJIBHOTO MpeNyNpexkIeHNUs] CTABUTCS 10 JOCTHKEHU 1IEIM UCTIPaBJICHHUS;

Cpe/ICTBAMU €€ JOCTUXKEHMS CIyXKaT JIMIIEHHWE MPEeCTyNHUKa (PU3MUYECKONM BO3MOXKHOCTH
COBEpIIIEHUs IPECTYIUICHUS U yCTparieHue (pakToM MpUMeHeHHsI K MPEeCTyNMHUKY Hakazanus. % U. C.
Hoii camocrosiTenbHOe 3HaueHUe TaHHOM 11eIM BUJEJ B YCTPAIIEHUH U CO3JaHUU YCIIOBUM, UCKIIIO-
YalOIMX BO3MOKHOCTb COBEPIUEHHUS OCYKIEHHBIM HOBBIX MPECTYIUIEHU, U CUUTAJ €€ JOCTUIHY-
TOH MPH HACTYIUIEHUH I0pUaYecKoro ucrtpanienus.’® A. 1. Uyyaes anemMeHTaMH MeXaHU3Ma CIie-
LMAJIBHOTO TPeyNPEKACHNUS Ha3bIBAET «BOCIIUTAHUE OCYKAEHHOIO, €T0 YCTpaIlleHUE, OrpaHUYEHNE
BO3MOHOCTH COBEpILATh HOBBIE MPECTYIUIEHUS, JMIIEHUE (PU3NYECKOM BO3MOKHOCTH COBEpILe-
HUS peluanBa».’’ YueHble, BKIIOYAIONIUE B COACPKAHNE JTAaHHOW IEJTU MCIpaBIeHUe, CPeICTBAMU
ee JIOCTUKEHUS CUMTAIOT HE TOJIBKO (PU3MUYECKOE U MCUXMYECKOoe (yCTpallleHue) BO3AEUCTBUE, HO U
BocnuTanue. [1py 9TOM 11es1b CUMTaeTCsl JOCTUTHYTOM U €CIU JIMILIO, OTOBIBIIIEE HAKA3aHUE, HEe COBEp-
IIIUT BHOBb MTPECTYIIJICHU S, TAK KaK OOMTCS HAKa3aHUsl, U €CIM CYyOBEKT OCO3HAN YIPEUYHOCTh CBOETO
MPE/BIAYIIETO MOBEAEHHMS], T. €. MOPAIBHO UCIIpaBJieH. %

Lens mpenynpexaeHus: oOpaliieHa Takke W K OOIIeCTBY U MOJTy4ryIa Ha3BaHUe TIei OOIIEero
npeayrnpexaeHus. CormacHO TEOpUM «TICUXOJIOTMUECKOro pUHYKIeHus» A. Peliepdaxa, KOTOPHIi

79 Cmpyukoe H. A. YTonoBHas OTBETCTBEHHOCTD U ee peamsauus. — C. 67.

80 LImapoe H. B. Kputepun u nokasatenu 3dextrBHOCTH Hakasanui // Cos. rocynapcTso U npaBo. 1968. Ne 6. C. 61.

81 Bronnerens Bepxosroro Cyza CCCP. 1971. Ne 6. C. 20.

82 bexxapua 4. Ykas. cou. — C. 106.

8 Panee na COLIMATBHO-TTPEBEHTHBHYIO (DYHKIIMIO YTOIOBHOTIO rpaBa ykazain ['. A. 3nmo6uH (cM.: 3106un I'. A. O HEOOXOIMMOCTH
KOHLIETITYaJIBHOT'O MOIX0/1A K COBEPLIEHCTBOBAHUIO YTOJIOBHOTO 3aKoHonatenbcTBa // Koncruryrms CCCP u paneHeiiiee ykperuieHue
3aKOHHOCTH U paBonopsiaka / OtB. pen. B. H. Kynpssues. — M.: UT'TIAH, 1979. — C. 76).

84 IIpaBoBenenue. 1996. Ne 1. C. 100.

85 Beases H. A. Lenu HakazaHus u cpencTsa ux goctuxenus. .. — C. 55.

8 Hou M. C. Vkas. cou. - C. 130, 146.

87 Yyuaes A. U. Yxa3s. cou. — C. 63.

88 Kypc coerckoro yronosHoro npasa / Ots. pen. H. A. bensie: B 5 1. T. 2. — C. 209, 213, 214; Hoaybunckas C. B. Yka3.
cou. — C. 30.
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O. 1. JlenemknHa. «CMepTHas Ka3Hb. ONBIT KOMIUIEKCHOTO MCCIIEJOBAaHUS»

B XIX B. HamosHWiI 3Ty L€ KOHKPETHBIM CONEPKAHUEM, YKE TOYHO ONPEICIIEHHAS B YTOJIOBHOM
3aKOHE Yrpo3a HaKa3aHMEM YCTpAIAloNle BO3JEHUCTBYET Ha BO3MOKHOTO MPECTYITHUKA U yIepKH-
BaeT ero OT COBepleHus npecTyruieHns.% [laHHas 1iesib HaKa3aHWs 3aKJII0YaeTcsl B Ipeaynpexie-
HUM TIPECTYTUICHUH IPYrUX MOCPEICTBOM MPUMEHEHHsl HaKa3aHWsl K JIMIAM, IPU3HAHHBIM BUHOB-
HBIMH B COBEPIIEHUU MPECTyIIeHnA. IMeHHO HeOOXOIMMOCTh OCYIIECTBIICHUS e CrelHaTbHOM
MIPEeBEHINH HPABCTBEHHO OIPABIBIBACT paccMaTprBaemMylo 1iesib Hakazanus.” Llenp obrero nmpemy-
MpeXJeHUs MPexk /e BCEero HarpapjieHa Ha yep)KUBaHHUE JIUII, He COBEPIIABIIMX MPECTYIUICHUM, XOTSI
MCCIIeIOBATENIM PU3HAIOT €€ polib BBUILY YKECTOUEHHs HaKa3aHUsI P PeLMAMBE MPECTYIUICHUN 1
B OTHOIICHUH JIUI], UMEIOIIUX CYIAMOCTb. !

B Hayke yrosoBHOro mpaBa B HACTOsIIlee BpeMsl MPU3HAETCS, YTO OOIIenperynpeanTeb-
HOE BO3JIEHCTBYE HAKa3aHMsI OCYILECTBIISIETCS HA TPEX 3Tarax: ¢ MOMEHTa BCTYIUICHUSI YTOJIOBHOTO
3aKOHA B CUJIy, IPU HAa3HAYEHWM HAKa3aHUs CYJOM M B MPOIECCe UCTIOHEHHS] HA3HAYEHHOTO HaKa-
3aHMs.%?> DIeMEeHTaMU TUITMYHOTO MEeXaHM3Ma OOIIEero MpeaynpekaeHus > ABISIOTCS YCTpallleHue 1
BOCIIUTaHUe, a Takke MPUBBIUKA 3aKOHOMOCIYIITHOTO MOBeJeHuUs.” Yrpo3a MpUuMeHeHHs HaKa3a-
HUS KaK TICUXMYECKOe TIPUHYXKIEHUE CITyKUT CPEICTBOM YAEpXKaHUsI OT IPECTYIUICHHUsI, YKa3bIBasi Ha
IOpUMYECKHE TIOCJIEICTBHS €r0 COBEPIIEHHs], KOTOphIe, KaK MPaBUIIO, COMPSIKEHBI C TPUYMHEHUEM
HPaBCTBEHHBIX CTpaJaHuil. B To ke Bpems yrpo3a Haka3aHUEeM OKa3bIBaeT U OINpeAeIeHHOE BOCITH-
TaTeJbHOE BO3JEUCTBUE, IOAKPEILIAsl MOPAJIbHBIE 3alPEeThl, a TAKKe CTUMYJIMPYET MPUBBIYHOE Tpa-
BOMEPHOE C TOUKH 3PEHHsI YTOJIOBHOTO 3aKOHA MOBE/ICHHE.

Bwmecrte ¢ Tem cOIMONOrn4ecKkumMu UCClieJOBAaHUSIMU YCTaHOBJICHO, UTO NepeiaBaeMast uHpop-
Mallvsi O HaKa3aHUM SIBJISIETCS IPAKTUUYECKU BCET/Ja HETIOTHOM M YacTO HeaJeKBaTHON OOBEKTUBHOM
peanbHocTH.”® [To narneiM C. B. MakcumoBa, yaesbHbli Bec MH(GOPMAITUH O MPEACTOSIINX, WYX
WM COCTOSIBIIMXCS CYJEOHBIX Tpolieccax cocTaBisieT He Oonee 5 % oT o0mero oobeMa CBeJCHUI
O TOCYJApCTBEHHOM pearvpoBaHMM Ha MPECTYITHOCTb, TOT/A KaK OCYKAEHHBIMH IpoLeaypa cyneo-
HOT'O CJIE/ICTBUSI OIIEHMBAETCSl KaK HaOoJee aKTUBHBIA MCUXOJIOTMYECKHIA SIEMEHT OOIIEro Mpemy-
npexaenus.’’ Ha ocHoBe pe3ysbTaToB onpoca xkuteneil Mocksbl (N = 125 yesnoBek, JByXCTyIeHYa-
Tasi cepuiiHasi BHIOOpKa), mpoBeneHHoro B 1990 r., nokaspiBaroiiero Hu3kuii yposenb (13 — 14 %)
3HAHUS HACEJICHUEM CYIIECTBA U COfIEPKaHUsl AEHCTBOBABIILICH HA STOT MEPHO]] CUCTEMBbI HAaKa3aHUi,
C. B. MakcumoB mpwuiiiea K BbIBOAY O HEBO3MOKHOCTH MCIIONb30BAHUSI B YTOJIOBHOM IMOJIUTUKE B
Ka4ecTBe HEeMOCPEeICTBEHHOIO OPUEHTHPA 3aBBIIIIEHHBIX KapaTeIbHbIX MPUTSA3aHUI B3POCIIOro Hace-
nenus (10 70 % onporreHHBIX B 1989 — 1990 rr. sxuteneit KpbiMckoii, MockoBckor, OMckoii o0sa-
creit, CTaBpOMoOJIbCKOTo Kpasi crapiie 18 jieT B KauecTBe OCHOBHOTO CPeACTBa OOPHOBI C MPECTYITHO-
CTBIO MPEJIOKUIIN YKEeCTOUMTh HaKa3aHus).”

Pesynbrar xe oOmienpeaynpeauTeabHOro BO3ISUCTBUSI HAKA3aHUSI IOCTUIAeTCsl B 3aBUCUMO-
CTH OT CyOBbEKTUBHOTO BOCIIPUSITHS HAKa3aHUS B 00BbEKTE TAKOTro Bo3aencTBus1. [Ipu 3TOM Herocpea-
CTBEHHBIM OOBEKTOM BBICTYIIAET YTOJIOBHO-IIPABOBOE CO3HAHKE (€r0 THIIBI) U JIUIIb B KOHEYHOM CUeTe

8 Pewemnuros @. M. Yronosroe npaBo OypKya3HbIX cTpaH. Beim. 2. «Kimaccryeckast» MIKosIa ¥ aHTPOIIOIOTO-COIUOIOTHIECKoe
HarpaBienue. — M.: U3n-Bo YIH, 1966. — C. 31.

%0 Kponaues H. M., [Ipoxopoe B. C. Yka3. cou. — C. 57.
' Huxkonos B. A. Vkas. cou. — C. 50.

92 Beasies H. A. Lenu Hakazanus u cpeacTsa ux gocruxkenus... — C. 58; LUlapeopoockuii M. /. Haka3aHue 10 yroloBHOMY TIpaBy:
B2T.T.2.-C. 198; YronoBHoe 1paBo Ha coBpeMeHHOM 3tarie: [Ipo6iemsl pectyrienus u Hakasanus. — C. 479 — 480.

93 Maxcumos C. B. D dexTrBHOCTS 001IIEro MpeaynpexaeHus npectymeHuit. — M.: Akag.MBJ] PO, 1992 — C. 39.

9 Bensies H. A. Lenu HakazaHus U cpeacTBa ux goctwxenus... — C. 58; Illapeopoockuii M. /]. Hakazanue, ero nienu u 3pdex-
tuBHOCTD. — C. 40; IToaybunckas C. B. Yka3. cou. — C. 48;YTonoBHOE MpaBo Ha COBpeMEHHOM 3Tare: [IpoGieMsl IpecTyuieHus 1
Hakazauus. — C. 480.

%3 Andenec H. Haxasanue u npenynpexaenue npecryrienuii / [on pea. b. C. Hukudoposa. — M.: [Tporpecc, 1979. — C. 30.
% Huxonos B. A. Ykas. cou. — C. 47.
9 Maxcumos C. B. Vkas. cou. — C. 28.

%8 Tam xe. — C. 29.
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O. 1. JlenemknHa. «CMepTHas Ka3Hb. ONBIT KOMIUIEKCHOTO MCCIIEJOBAaHUS»

O0OBEKT — yroJIOBHO-TIPaBOBOE ToBeneHue.” B mporiecce MOTUBALIMK TOBEAEHUST MHIMBUOA OTpa-
keHre (PaKTOpOB OOLIETIPEAYNPEUTETHEHOIO BO3EHCTBIS IPOUCXOIUT Ha JIBYX YPOBHSIX: CO3Ha-
TEJIbHOM UM TIOJICO3HATEJIbHOM (3MOLIMOHAJIBHO-YCTAHOBOYHOM). MeXy TeM BBHIY OCOOCHHOCTEH
oTpaxaorero cyobekra, kak numer C. B. MakcuMoB, u3-3a OIMOKM B MHTEPIPETALMN CUMBO-
JIOB JaHHOTO BO3ZEUCTBHS (TIOpbMa, CMEPTHasl Ka3Hb, IOUMKA MPECTYIHUKA) M UX XapaKTePUCTUK
(HEOTBPAaTUMOCTh M CYpOBOCTb YTOJIOBHOM OTBETCTBEHHOCTH) BIIMsIHUE (PaKTOPOB OOINEro Mpemy-
npexaeHus orpannurBaercs. % Cuuraercs, 4To (hakTOps! OO PeAyPEAUTETHHOTO BO3ACHCTBHS
HaKa3aHUs 3HAYUTEIIBHYIO POJb B BHIOOPE 3aKOHOIMOCTYIITHOTO (YrOJIOBHO-TIPABOMEPHOT0) BapruaHTa
MOBEIEHUSI UT'PAIOT B OTHOLLEHUH JIULL C HEYCTOMYMBOM UepapXUell MOPaJIbHBIX LIEHHOCTEN (HEeyCTOM-
YHMBBIW TUI JIMYHOCTH), JOMYCKAIOIIUX COBEPIIEHUE aHTHOOIIECTBEHHBIX MpocTynKoB. 1! C. B. Mak-
CHMOB Ha OCHOBE KPUTEpHsI IOMUHHUPYIOIIETO THIA YTOJIOBHO-TIPABOBOM YCTAHOBKHM B UKCIIE TPYIII
HACEJIeHUs, 3HAYMMBIX JIsi OOIIEeNpeaypeIUTeIbHOTO BO3JENUCTBHS, BBISIBII OOJBINYIO TPYIILY,
MPeJCTABUTENICH KOTOPOM OTIMYAeT FTOTOBHOCTh K COBEPIIIEHHIO MPECTYIUIEHUI TPU rapaHTHH Oe3-
HAKa3aHHOCTH, U CaMyl0 MHOTOUYMCIICHHYIO TPYIITy, KOTOPYIO TaKasi TOTOBHOCTh OTJIMYAET B 3aBUCH-
MocTu OT 3ampeTta.'?? K paccmatpriBaeMoi rpyIre HaceJIeHHs OTHOCST U TPYIINY, KOTOPYIO XapaKTe-
pU3yeT CUTYaTUBHBIN TUM JTUIHOCTH. '3

[NonbITKa MPOBEPUTH SMIMPHUECKUM ITyTEM OOIIETPeypeIUTeIbHOE BO3JEUCTBIE HaKa3a-
HUS B OTEYECTBEHHOH Hayke Obuta mpeanpuHsata M. M. Hcaebim B 1924 r. Pecrionientam cpeau
«HETIPECTYITHOTO HaceJIeHusI» ObLT 33/1aH cieayomuii Boripoc: «[Ipuxonunock i Bam ObITh B TaKOM
TIOJIOXKEHNH, KOT/Ia COBEPIIIEHHE YTOJIOBHO HAKa3yeMoro JestHUsI ObUIO yIOOHO 1O OOCTOSITEILCTBAM
JieNa Y MPaKTUYECKH TIOJIE3HO, HO AesHUs He ObLIo coBepieHo ?». ! Cpenu okazaBIIMXCs B TaKOM
CUTyallud MOTHBHpYIOLIEEe BO3AEUCTBUE Yrpo3bl HAKa3aHUEM MPU3HAIM HeMHorue — 19,6 % myx-
yrH 1 20,0 % xennmH. [IpuMepHO Takue xe TaHHble ObUIM MOMy4YeHbl B Oojee MO3JHUX MCCIeno-
BaHMsX. '

VYcrenHoe ocyniecTBiIeHe 3a4a4 YroJIOBHOIO MpaBa Ipemnonaraet usmepenue 3(pheKTUBHO-
CTU ero MHCTUTYTOB. I1o7 3(p(heKTUBHOCTHIO YTOJIOBHOTO HAaKa3aHUs MOHUMAIOT CTENIeHb JOCTHXe-
HUS1 3aKOHOJATENbHBIX 11eJIell Haka3aHusl. % [locToBepHBIM KpUTEPUEM IOCTHKEHHSI STUX LIeJIeH, Kak
sametui I'. A. 3n00uH, siBAsieTCsl TOBEIEHNE JOJEH, U3MEHSIONIeecs: B pe3y/ibTaTe MPUMEHEHHs K
MIPECTYIHUKAM Mep yroJOBHOTO Haka3aHusl. Lleib BOCCTaHOBIIEHMsI COLMATIBHOM CIIPABEITMBOCTH
peanusyeTcsi pyu Ha3HAYEHUW OCYKIEHHOMY CIIPaBEIMBOTO HAKa3aHWSs, TaK KaK B YHCIIE IIesiei
YTOJIOBHO-MCHOJIHUTENILHOTO 3aKOHO/ATENILCTBA TakoBast otcyTcTByeT (4. 1 cr. 1 YUK P® 1997 r.).
OOBbeKTUBHBIM MOKa3aTesieM 3((heKTUBHOCTY HAKa3aHUS KaK CPeICTBA MCIPABJICHUS OCYKICHHOTO
CITy’XHUT ypoBeHb perara. M. H. CTaHOBCKUI IOCTHKEHHEM 1eJIM HCIPaBJICHUSI CYUTAET HECOBEP-
IIEHHEe OCYXJEHHBIM HOBOTO MPECTYIUIEHHsI MOC/e XOTs Obl pa3 OTOBITOrO0 HaKa3aHUs JMOO OCBO-
ooxaenus ot Hero.'"” ITo muenuio xe A. I1. Ko3nosa, «mipu BeIXOfie JMIia HA CBOOOMY CYIIIECTBY-
IOIIME YCJIOBUS COLUATIBHOM JAEHCTBUTENIEHOCTH. .. MOTYT CYIIECTBEHHO J1e(DOPMHUPOBATH IEMEHTHI
UCIIpaBJICHHUS], 3JI0)KCHHBIE B HEM HaKa3aHWEM. .. M pelUAnB OyleT CBUIETEILCTBOBATh HE O Hed(-
(beKTUBHOCTH HaKa3zaHMsI, a O MPEUMYIIECTBEHHOM BO3JIEHCTBUM COIMAIBHBIX YCIoBUi». % Kpu-

9 Tam xe. — C. 52; Hukonos B. A. Yka3. cou. — C. 48-49.

19 Maxcumos C. B. Vxas. cou. — C. 37.

101 Fenses H. A. Lenn HakazaHus u cpencTsa ux goctmwkenus... — C. 58; Ioaybunckas C. B.Yka3. cou. — C. 48.

192 Makcunos C. B. Vkas. cou. — C. 38.

193 Huxonoe B. A. Ykas. cou. — C. 51 - 52.

104 31caes M. M. O6rast yacts yromouoro rnpasa PCOCP / Tlox o6mr. pex. 1. M. Marepogsckoro. — JI.: Tocusmar, 1925. - C. 151.

105 Kyopsieues B. H. Yxaz. cou. — C. 132.

106 2 106ur I'. A. O meTononornm n3y4eHust 3¢HEKTUBHOCTH YrOJOBHOTO HAKa3aHMUs B COBETCKOM YrOJIOBHOM IPaBe U KPUMUHO-
noruu // Bonp. npenynpesxaenus npectynHoctd. 1965.Beim. 1. — C. 60.

197 Crmanoeckuii M. H. Yxas. cou. — C. 23.

198 Kosnos A. I1. Mexaunsm MOCTPOEHH S YTOJIOBHO-IIPAaBOBBIX caHKIMU. — KpacHospck: U3n-Bo Kpachosp. roc. yH-Ta, 1998. —
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O. 1. JlenemknHa. «CMepTHas Ka3Hb. ONBIT KOMIUIEKCHOTO MCCIIEJOBAaHUS»

TepusiMA 3(PHEKTUBHOCTH YaCTHOIPEAYTIPEAUTEHEHOTO BO3ICUCTBUSI HAKA3aHUS TaKKe SIBIISIETCS
ypOBEHb peruanBa, ero quHamuka. ' Kpurepuem apdpekruBHOCTH 0OOIIEIpeAyIPEAUTETHHOTO BO3-
OENCTBUS HAKa3aHUs SIBJISIOTCS CyObEeKTHBHBIE (MHEHHE SKCIIEPTOB, MHEHUE OCYXIEHHbIX, OOIIe-
CTBEHHOE MHEHHE B 11eJIOM) 1 OObEKTHBHBIE (YACTOTA ¥ IMHAMUKA MTPUMEHEHUS] Pa3JIMUHbIX HaKa3a-
HUI, TMHAMHKA MTPECTYIHOCTU M OT/ENIbHBIX BUJIOB NIPECTYIUICHNI) MoKazaTeny. '°

B HanmoHanbHBIX MPABOBBIX CUCTEMaXx psiia BEAYIIUX 3apyOeKHbIX CTpaH Ae(pUHUIIMS HaKa-
3aHUS COIEPKUTCS JIUIIb B JOKTpuHE. Bo ®dpaHImy yueHre o Haka3aHUU codyeTaeT B cede Uaeu AByX
HalpaBJIeHUI — COBPEMEHHOIO HEOKJIACCULIM3Ma M HOBOM COLIMAJIbHOM 3a1uThl. COrIacHO epBOMY,
o ciioBaM H. E. KpbUtoBoii, «Haka3aHue JOIKHO OBITh CTOJIb MyUUTEIBHBIM, CKOJTb TSIKETBIM OBLIIO
COBEpIIIEHHOE JIesTHHEe», a LIeJISIMU HaKa3aHUs SIBJISIOTCS BO3/IasiHUE U yCTpalleHue, Mo3TOMY Ha3Ha-
YeHHOE HaKa3aHUe MOJICKUT UCTIOMTHEHHIO 0e3 KaKuX-JIMOO0 MOCIeyIoNMX N3MEHEHUI ero CpoKa
comepxanus. '

[o MHeHuUIO co3aaTensi TEOpUM HOBOUM COLMAIbHOM 3ammThl M. AHces, Haka3aHue JTOKHO
OBITh TAKUM, YTOOBI «OHO CaMO 1O ceGe MepeBOCIUTHIBAIO». 12 B CBA3M € 3TUM CTOPOHHHKH TEO-
pUM HOBOM COLIMAJIBHOM 3aIlUTHI BBICTYMAIOT 3a «IIpUMEHEeHHe 3(P(EKTUBHON CaHKIMH, TTO3BOJISIO-
I1Iell KaK MCIIPaBHTh, a BIOCIECTBHHU, €CJT STO BO3MOXKHO, M peabMIMTUPOBATh MTPECTYIHUKA, TaK 1
OXpaHATh OOIIECTBO», T. €. LIEJSIMU HAKa3aHUS SIBJISIOTCS IpeyTpexeHue (oolee 1 CrieruanbHOe)
Y WCTIpaBJIeHNe Kak rmaBHasi 1esib. ' ° B YK ®Opannun 1992 r. otpakeHsl 00e 9TM TEOpUU HaKa3aHUSI.

B yronoBaom npaBe I'epMaHru B OCHOBY MHCTUTYTa HaKa3aHUSs TOJOXEHA TaK Ha3blBaeMast
coequHUTENNbHAs Teopus Hakazanus.!'* Tak, B YK ®PI or 15 mas 1871 r. (B pea. ot 2 sHBaps
1975 r.) npeaycMOTpeHO, YTO «BUHA MPABOHAPYILUTEIS SIBJISIETCS OCHOBAaHWEM JJIsi Ha3HAYEHUsI
HaKa3aHUs», U «JOJDKHO YUMTBHIBATHCSI BO3JCUCTBUE, KOTOPOE HEOOXOOMMO OKHUIIATh OT HAKa3aHMUs,
Ha OyIyIyIo KU3Hb MpaBOHAPYIIHTENs B oOmecTBe» (. 1 § 46).'"> Onpenenss Hakazanue, [ — T
Vemex u T. Baiireni B yueGHUKEe HEMEIIKOTO YTOIOBHOTO MPaBa YKa3hiBAIOT HA TO, UTO «3aKJII0¥aio-
111eecs B HAKa3aHUM 3710 COCTOMT B CO3HATEILHOM BTOPKEHUH B IIPABOBYIO Chepy OCYKIAEHHOTO. . . TaK
Kak 0OIIeCTBEHHOE MOPHUIIaHNE HAXOIUT CBOE OTPakeHWEe UMEHHO B TOM, UTO HaKa3aHue OOJIbHO yria-
PsIET 10 MPABOBOMY TOJIOKEHHIO BUHOBHOTO». 16 IensiMu Haka3aHus MPU3HAIOTCS BO3ME3/IME U Tpe-
aynpexaeHve (ooIiee v crielualibHOe ) IpecTyruieHuid. ' PackppiBast cofiepkaHue 1ieJii BO3Me3Ius,
I". - T. Memek u T. BaiireH oTMevaioT, 4To BO3ME3/IME yKe He SIBJISIETCS] TOM OTpUlIaTeIbHOUN peak-
1IMel, KOTopasi BHI3bIBAJIACH CUIIBHBIMU 3MolusiMu. [ToHsiTHe Bo3Me3aust co BpemeH aroxu [Ipocse-
IIEHHs] TIPETepIieio M3MEHEHUsI U TeTleph O3HAvYaeT, YTO HaKa3aHWe, IPEe/ICTaBIIsIsi COOOW OTBET «Ha
JOMYIIEHHOE 0 COOCTBEHHOM BUHE HapyIIeHWe TPaBa... JOJDKHO ObITh PABHOIIEHHBIM €My B COOT-
BETCTBUM C TPUHIIMIIOM BO3/IAIOIIEH CIIpaBelIUBOCTH». 18 Lesh o01miero nmpeaynpexkaeHus npecTy-
JIEHWH, aJIpecOBaHHAsI BCEM CyObEKTaM yroJIOBHOTO MTpaBa, HalpaBJieHa Ha yAEPKUBAHUE C TIOMOIIBIO
3JIEMEHTOB yCTpaleHusl (OTpuIiaTebHOe o0Iee MpeaynpeskIeHre) U BOCTUTAHUS (TIOJIOKUTEIbHOE
obmee npenynpexaeHue). [Ipu 3Tom, M0 MHEHHUIO aBTOPOB, BaKHAsl POJIb OTBOJAMTCS OTPULIATEITb-

C. 243.

109 Kapney H. H. Hakazanne: ColrasibHbIe, TIPaBOBbIE M KpMHUHOIOrndeckue npodnemsl. — C. 158; Hlapeopoockuii M. /{. Haka-
3aHue, ero nemn u 3pdektuBHOCTS. — C. 64; [oaybunckas C. B. Vka3. cou. — C. 27.

"0 Hukoros B. A. Yxas. cou. — C. 67 — 68.
t Kpovinosa H. E. OcHOBHBIE uepThl HOBOTO YTOI0BHOTO Koziekca ®panrmu. — M.: Crapk, 1996. — C. 66.

12 Ancens M. HoBasi coumanbhas 3aimra (rymaHUCTHUECKOE JBUXKeHUe B yronosHoil nonutuke) / Iog pen. A. A. ITnoHTKOB-
ckoro. — M.: IIporpecc, 1970. — C. 267.

13 Tam xe. — C. 165, 225, 259, 267, 292.

141 ehrbuch des Strafrechts: Allgemeiner Teil / Von H. — H. Jescheck und T. Weigend. — Berlin: Duncker und Humblot, 1996. —
S.77.

13 yronosubtit kozexe ®PT. — M.: 3epuao, 2000. — C. 24.
16 1 ehrbuch des Strafrechts: Allgemeiner Teil. — S. 65.
17 Ibid. - S. 66; Hepcecsan A. A. Bonpocsl HakazyeMocty B yronosHoM mpase OPI' u CIIIA. — M.: 3epuaio, 1998.. — C. 143.

18 1 ehrbuch des Strafrechts: Allgemeiner Teil. — S. 66.
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HOW MOpaJIbHOM OlleHKe TipecTyruieHuid. [Ipecienys 3Ty 1esb, rocyaapcTBo, TAKUM 00pa3oM, CTpe-
MUTCS yAEpXKaTb OT COBEPILEHHUsI MPECTYIUICHNsI HE TOJIBKO YCTpAIlleHUEeM, HO TIPEX/e BCEro «CTa-
paeTcsl YKpenuTh MpaBOBOE CO3HAHME OOIIECTBA 32 CYET CIPABEJIMBBIX YTOJOBHBIX 3aKOHOB U HX
YMEPEHHOT'O ¥ PABHOMEPHOTO MIPUMEHEHUS» U JIOCTUYb JTOOPOBOJIBHOTO MPABOBOTO MOCTyIaHus. 19
Kak ykasplBaloT aBTOpBI, JaHHasA LeJIb HAKa3aHMUA 3aKperuieHa B YK JMilp B y3KOM 3HaYeHUH, KaK
«3amyTa rmpaBornopsaka» (§ 47,m. 1, § 56, 1. 3, § 59, 1. 1, a63. 3), 0qHAKO JOCTHUKESHUIO KaK MMOJIOKH-
TEJIbHOTO, TaK ¥ OTPHUIIATETIFHOTO OOIIETo MPeAynpeskAeHNsT JOJDKHO CITyKUTh Ha3HAUYEHUE CIIPaBe]-
JMBOTO HakazaHusL. '2° Lesb crienuaibHOTO TIpeaypekICHNs pacCUrTaHa Ha yepKaHKe OT COBepIIie-
HUS HOBBIX MIPECTYIUICHUI CO CTOPOHBI OCYKJEHHOTO MOCPEICTBOM OKa3aHMsI Ha HETo MCUXUYECKOro,
(bu3UYECKOro U BOCMUTATETHLHOTO BO3/IeHCTBYS. 12!

B anmmiickoil 10puAnYecKoil IUTepaType HaKa3aHUe OMpeIeIsIeTCs] KaK «BJIACTHOE ITPUYUHE-
HHUE CTPaJaHUs JIMILY 32 COBEpIIEHHOE UM IpecTyIUieHue». ?? B Teopru aHIIMIACKOTO YTOJIOBHOTO
MpaBa BIACIIAIOTCS TPU LIEJIN HAKa3aHUs1: BO3ME3ue, ycTpaleHue u ucrnpasiienue. Kak nuier H. E.
KpbuioBa, Haka3aHMe-BO3Me3/JHe paHee IOHUMAJIOCh KaK MECTb JJIsl YIOBJIETBOPEHHSI YyBCTB MOTep-
TMEBIIETo, 3aTeM — KaK MCKYIUIeHHe, HO OoJibliiee MPU3HAHKE TIOMYUYMIIO €ro TOJIKOBAaHWE KaK HpaB-
CTBEHHOTO MOPHIIAHMSI JIMOO KaK MECTH MPECTYITHUKY CO CTOPOHBI oOIecTBa. Teopus ycrpalieHus,
BKJTIOYAIOIIAs [IeJIM OOIIEro M CeMaIbHOTO MpeypekIeH s, MO3BOISET OTCTYIaTh OT IPUHIIMIA
COOTBETCTBUSI HAKA3aHUSI TSKECTHU MPECTYIUICHUS 10 Teopru Bo3Mesaust. CornacHo Teopuur UCTIpaB-
JIeHWs1 OCHOBaHMEM OTBETCTBEHHOCTH MTPU3HAETCS CYyObEKTHBHAS «OMACHOCTh» JIMYHOCTH /17151 O0I1Ie-
crBa.'?

Io opunpnyeckomy crnoapio CIIIA HakazaHue — 3T0 «1000T0 pojia MyKH, Kapa, CTpaJaHus 1
OrpaHMYEHM I, HaJlaraeMble Ha JIMIIO B COOTBETCTBMM C HOPMaMHU TpaBa U MO TIPUTOBOPY WJIM pellie-
HUIO Cy/ia 32 MPECTYIUICHUE WM YTOJIOBHOE MPaBOHAPYIIEHUE, COBEPIIEHHOE MM, JIMOO0 32 HEHCIIO-
HEeHUe 00SI3aHHOCTH, MPEyCMOTPEHHOU MPaBOBOW HOPMOWi». 124

19 1hid. - S. 68.
120 1hid. — 8. 77 = 78.
121 1hid. - S. 69.

22 1lur. no: Kpvinosa H. E., Cepebpennuxosa A. B. YronoBHoe ripaBo 3apyoexHbix crpal (Auruu, CIHIA, ®panimu, ['epmanin):

Vu4eb. nocodue. — 2-e uza., nepepad. u gor. — M.:3epuaiio, 1998. — C. 142.

123 Tam ske. — C. 143 — 144,

124 Llut. no: Hepcecsan A. A. Boripockl Haka3yemocTH B yrojioBHoM nipase PPI" u CIIA. — C. 161.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.
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