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Oxcana 7KeBHsk, Enena Illa6JioBa
Me:xayHapogHOe KOMMepPUYecKoe
(TOoproBoe) nmpaBo

BBE/IEHUE

VyeGHoe rocoOue npe/CTaBsieT COO0M U3JI0KEHHE TEOPETHIECKOTO U MPAKTUYECKOTO MaTepH-
aJ1a 1o MeXIyHapOJHOMY KOMMEpUECKOMY (TOProBomy) rpaBy. M3nanue HarpaBieHo Ha (popMHpPO-
BaHHE y BBITYCKHAKAMArkCTPaHTa KOMIIETEHIUI, CBS3aHHBIX C MPABOBBIM 00ECIIeYeHHEM MEK/IyHa-
POIHOI KOMMEPUECKOI [IeATEIbHOCTH B YCIIOBUSIX [TI00ATN3ALNH MEK IyHAPOJHOIO KOMMEPYECKOro
obopora.

W3yuenrie AUCIUILMHBL «MeXIyHapoaHOe KOMMepUYecKoe (TOProBoe) MpaBo» CIOCOOCTBYET
NPUOOPETEHUIO HABBIKOB, CBSI3aHHBIX C MPUHITUEM YIPABICHYECKUX PEIICHHUH B chepe MexIyHa-
POIHOIO MEHEKMEHTa, SKOHOMUYECKUX PEllIeHuid B chepe MeKIyHAPOTHON TOPrOBIM M MEX/IyHa-
POIHO# TOProOBOM MOJMTUKK B COOTBETCTBUM C HOPMaMU ME:K/IyHAPOIHOIO YaCTHOTO MpaBa U MEX-
JIyHAPOJIHOTO ITPaBa.

Hucrmrumaa «MesxayHapogqHOe KoOMMepUYecKoe (TOProBoe) MpaBo» N3yvaeT MPaBOBbIE OCHOBbI
MeX1yHAPOIHON KOMMEPUECKO IesITeJIbHOCTH. B paMKax JaHHOrO OCOOUsT JAeTCsl TEOPETUUECKOE
U3JIOKEHUE TeM, MOCBSIIEHHBIX OOLIMM TOJIOKEHUSIM O MEkIyHAPOIHOM KOMMEPUYECKOM TIpaBe, a
TaKKe MEkIyHAPOIHBIM KOMMEPYECKUM JOrOBOPaM, KPOME TOTO COAEPKHUTCS METOAMYECKOe odec-
NIEYCHUE CAMOCTOSITENILHOM U MPAKTHUYECKOH pabOThI CTYICHTOB.

[TpeaMeToM M3ydeHHsl JaHHOW JUCHUILIMHBI SIBJISIIOTCS YHU(DHUIIPOBAHHBIE HOPMbI MEXK/IyHa-
POIHBIX KOHBEHIIM, KOJUTU3UOHHBIE, MaTePUAJIbHBIC U MIPOLIECCYAIbHbIE HOPMbI HAIIMOHAIBHBIX ITpa-
BOIOPSIJIKOB, B TOM YHMCJIe POCCHICKOTO MpaBa, UCTOYHUKH MEKYHAPOJHOTO HErOCYapCTBEHHOIO
peryIMpoBaHuUsl KOMMEPYECKUX OTHOICHHH, MOJIOKEHHUsT JOKTPHHBI MEKIyHAPOITHOTO ITPaBa U MEX-
JIyHAPOIHOrO YAaCTHOTO MPaBa, MaTepUaIbl IPABOIPUMEHUTEIIbHON MPAKTHKU, KOHKPETHBIC BHEIITHE-
SKOHOMHYECKHE JI0TOBOPBI.

[MpakTryecKkuie 3aHATHs HAMIPABJICHbl Ha BHIPAOOTKY YMEHUI M HABBIKOB PEIICHUS TIPABOBBIX
npo0JieM, CBSI3aHHBIX C MEKTyHAPOIHON KOMMEPYECKOM eSITeIbHOCTBIO, COCTABJICHUEM BHEIITHEIKO-
HOMHYECKHUX CJICJIOK U aHAIM30M UX COICPXKAHUSL.
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1. OBIIASI XAPAKTEPUCTUKA
MEZKJTVHAPO/JHOT'O
KOMMEPUYECKOT'O (TOPTOBOTI'O) IIPABA

1.1. ITousAaATHE MEXKIYHAPOAHOTO
KOMMEPUYECKOro (TOprosoro) npasa

TepMUHBI «MeXIyHAPOIHOE KOMMEPUYECKOE MPaBO», «MEXAYHAPOAHOE TOProBOE MPaBO» He
SIBJISIIOTCS YCTOSIBIIMMUCS, KPOME TOrO, MX MCHOJIB3YIOT B pa3jIMUHbIX 3HauYeHUsAX. B HacTosmem
NOCOOMH UCXOTHBIM SIBJISIETCS] CHHOHUMUYHOCTh TEPMUHOB «KOMMEPLIMSI» U «TOPrOBJIsH» U COOTBET-
CTBEHHO «ME3K/IyHApOIHOE KOMMEPUECKOE MIPABO» M «MEkKIyHApOIHOE TOProBoe rmpaBox. st ynpo-
IIeHUs B AaJibHEHIeM OyJeT UCIONMb30BaThCsl TEPMUH «MEKAyHAPOIHOE KOMMEPUYECKOoe (TOProBoe)
IIPaBO».

CyluecTByIOT pa3IMyuHbIE TOUYKH 3PEHUS O IOHATUU MEXIYHAPOIHOIO KOMMEPYECKOro (TOpro-
BOI'0) IpaBa.

OpHu aBTOPBI IPU3HAIOT €0 YaCThIO TPk IAHCKOTO MpaBa, PEryJupyomel UMYILIECTBEHHBIE U
JIMYHbIE HEUMYILECTBEHHBIE OTHOIIEHHS C yYacTUEeM MHOCTPAHLEB, OCYLIECTBISAIONIMX MPEAPUHU-
MarteJIbCKYI0 JIesITeIbHOCTh; OCHOBAaHHbIE HA PABEHCTBE, ABTOHOMMHU BOJIM M UMYIIIECTBEHHOW caMo-
CTOAATEJIbBHOCTU MX YYaCTHUKOB.

Psn aBTOpOB cuMTaeT MexkIyHapoIHOE KOMMepUecKoe (TOProBoe) MpaBO YacThlo MEXKIyHa-
POIHOIO YacCTHOI'O IpaBa, PEryJUpyIOIIell OTHOIIEHUS] KOMMEPUYECKOro 000poTa ¢ y4acTUEM HHO-
CTPAHIIEB, C YYETOM TOTO, YTO MEXAYHAPOJHOE YaCTHOE MPaBO MPU3HAETCS UMHU CAMOCTOSTEIbHON
OTpacblo MTpaBa. Pa3HOBUAHOCTHIO JAaHHOW TOUKM 3peHus sBJseTCs Oosee Y3KMIA MOIXOI K MEX Y-
HAapOIHOMY KOMMEPUYECKOMY (TOProBOMY) ITpaBy Kak K COBOKYITHOCTH HOPM MEXyHapOJHOTO YacT-
HOT'O IIpaBa, Pery/IvpyoLen MopsAAoK 3aK/I0UeHus1, IeUCTBUS U UCTIONHEHU I MEKIyHAPOIHBIX KOM-
MEpPYECKUX KOHTPAKTOB.

JlocTaToOuHO pacnpocTpaHeHa Takasi TOUKa 3pEeHHs Ha MEeXAyHapOAHOEe KOMMepyecKoe (Top-
TOBOE) MPAaBO KaK Ha COBOKYITHOCTh HOPM HErOCYAapCTBEHHOIO PEryJMpPOBAaHUS MEXIyHApOIHOM
KOMMEPYECKOH JIeTEbHOCTH, UCTOYHUKAMU KOTOPBIX SBJISIOTCS MEK/IyHApOAHBIE JOTOBOPHI, AKThI
ME3KTyHapOIHBIX OpraHu3alii, 0ObYan 1 OOBIKHOBEHH I MEXIyHapOIHOI TOPTOBIIH, TUTIOBbIE KOH-
TPAKThl, YHU(HULMPOBAHHBIE TPODOPMBI.

HekoropbiMu aBTOpamMu 1of, MeXJyHapOIHbIM KOMMEPUECKMM (TOProBbIM) IIPAaBOM MOHMMA-
eTCs1 COBOKYITHOCTb HOPM I1paBa pa3HOi OTPacIeBOI MPUHAAJIEKHOCTH, PETYIUPYIOIIMX OTHOLLIECHUS
ME>X/1yHapOJHOIO KOMMEPYECKOro 000pOTa, B 3TOM Cllyyae B CUCTEMY MEXyHapOJHOIrO KOMMepue-
CKOTO (TOProBOTO) MpaBa BKJIIOYAIOTCS HE TOJIBKO YaCTHOIIPABOBbBIE HOPMBI, HO X HOPMBI ITyOJIMYHOTO
npasa (a/IMUHUCTPATUBHBIE, TAMOXEHHBIE, (DMHAHCOBBIE U UHBIE TYOINYHO-IIPABOBBIE HOPMBI).

B Hacrosmem nocoduu Mojp MeXAyHApOAHBIM KOMMEPYECKUM (TOProBbIM) IpaBoM OyaeT
MOHMMATBCS1 COBOKYITHOCTb IIPABOBBIX HOPM HETOCYAAPCTBEHHOI'O PErYJIMPOBaHU (MEXIyHAPOJHbIX
JIOTOBOPOB, AKTOB MEXAyHApOAHBIX OpPraHu3alluil, lex mercatoria), a Tak:ke HOPM HAllMOHAJBHOIO
3aKOHOZIATENbCTBA, PETYJIUPYIOLIMX OTHOLIEHHS, BO3HUKAIOIIME IPU OCYLIECTBJICHUN MEXIyHapo-
HOI KOMMepYecKOii iesiTesbHOCTH. [Ipn 3TOM lex mercatoria — COBOKYITHOCTb OObIYaeB M OOBIKHOBE-
HUI MEK/1yHapOHON TOPrOBJIY, TUIOBbIE KOHTPAKTHI, YHU(PUIMPOBAHHBIE TPO(POPMBI.

MexyHapoHOe KOMMepUYecKkoe (TOproBoe) MpaBoO HE SIBJSETCS KAKOMTO CaMOCTOSTETbHOM
NIPAaBOBOM CHCTEMOM, OTPAC/bI0 WIIM MOIOTPACIIBIO MpaBa. ITO KOMIUIEKCHOE MPaBOBOE 0Opa3oBa-
HUe, BKJII0YAloIIee HOPMbI pa3HOI OTpaciieBoi NPUHAJIEKHOCTH U Jae Pa3HbIX BUIOB COLIUATIBHOTO
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peryJMpoBaHus (C y4eToM BKJIIOUYEHHS B HETO TUIMIOBBIX KOHTPAKTOB, YHU(DUIIMPOBAHHBIX TIPOOPM
u T. 11.). Kpome TOro, MexayHapoiHoe KOMMepUecKoe (TOProBoe) Mpapo sIBJISIeTCS YIeOHOM JUCIH-
TUIMHOM, B paMKaX KOTOPOW M3y4aloTCsl HOPMBI, PETyIMpPYIOIIHe OTHOIICHHS], CBS3aHHBIE C MEXIY-
HapOJHON KOMMEPYECKO! (TOProBoM) AesITEIbHOCTBIO.

Heo6xonumo orpeaenuTs Kpyr OTHOIIEHUH, KOTOPbIE PETYJIUpPYIOTCS] HOPMAMHU MEKTyHapOI-
HOTO KOMMEPUYECKOTro (TOProBoro) rmpapa. ITH OTHOLIEHHSI HOCSIT KOMMEPUYECKUI (TOProBbIid) U MeX-
AyHAPOIHBIN XapakTep. 11 HOHMMaHKsI KOMMEPUYECKOTO XapaKTepa OTHOIIEHUI MOXHO OOpPaTUThCS
K el1le OAHOMY CHHOHUMHYHOMY HOHSTHIO — IOHSATHIO MPEAIPUHUMATETbCKOM JIeTeTbHOCTH, TIPEy-
CMOTpeHHOMY cT. 2 'paskaHckoro kogekca PO — 310 «camocTosiTesbHast, OCYyIIEeCTBIsieMast Ha CBOU
PUCK JesTeIbHOCTD, HAITPABJICHHAS] HA CUCTEMaTUYEeCKOE MOTyYeHre PUOBUIN OT MOJIb30BAHK S UMY-
IIIECTBOM, MPOJAKKM TOBAPOB, BBHIMOIHEHUS PaOOT WM OKa3aHUs YCIYT JIMIIAMH, 3aperuCcTpUpOBaH-
HBIMH B KQUeCTBE MpeIpUHUMATENIEH B YCTAHOBJICHHOM 3aKOHOM TOPSIJIKE> .

Xotenock Obl OOpaTUTh BHUMaHKE, YTO MPEANPUHUMATENbCKIE (KOMMEpPYECKHe, TOProBbIe)
OTHOILICHUsI MEXKAY CyObEeKTaMHU NpeINpUHUMATENILCKOU JESITEIbHOCTH SIBJISIIOTCS YaCTHOIPABO-
BBIMHM OTHOIIEHHSIMH, KOTOpbIE HAIIPABJIEHbl HA PEaTU3alMI0 MHTEPECOB YAaCTHBIX JIMI, OCHOBAHbI
Ha PaBEHCTBE, HE3aBUCUMOCTH, UIMYILECTBEHHON CAMOCTOSITEIbHOCTH Y4aCTHUKOB. COOTBETCTBEHHO
Y YaCTHOIIPABOBOE PETYJIMPOBAHKE TAaKMX OTHOLIEHUI CTPOMTCS Ha Hayaslax paBEHCTBA MPABOBBIX
BO3MO)XKHOCTEH yYaCTHUKOB OTHOIIIEHUI, BO3MOXXHOCTU BCTYIATh B 3TH OTHOIIEHUS 110 CBOEH BOJIE,
CIOCOOHOCTH CaMHUM PETyJIMpOBaTh 3TH OTHOIIEHMS, 3alIUTe UX YaCTHOrO MHTEpeca, a UMEHHO —
oOecriedyeHnH BOCCTAHOBJICHUsI HAPYILICHHBIX TPaB, UX CyAeOHOM 3allUTHI.

OpnHako He CTOUT 3a0BIBATH, YTO MPABOBOE PETyIMPOBAHUE OTHOIIEHUI ME3K/IyHAPOIHOTO KOM-
MEpPYECKOro o00poTa UMeeT CIOKHBIN, KOMILIEKCHBIN XapakTep W BKJIIOYAET, IOMUMO YacTHOIMpa-
BOBOTO, ITyOJTMYHONIPABOBOE PETYIMPOBAHUE B CBSI3U C HEOOXOIMMOCTBIO 3aIIUThl HHTEPECOB IOCY-
AapcTBa U 0OIIEeCTBa MPH OCYIIECTBICHUHN BHEITHETOPIOBOM JIESITEIbHOCTH; & TAK)Ke B CBSI3U C TEM,
YTO YYaCTHUKM BHEITHETOPrOBOH AEATESIBHOCTU IPU €€ OCYILIECTBIEHUU MOCTOSIHHO B3aMMOCH-
CTBYIOT C OpraHaMH rOCyAapCTBEHHOH BJIaCTH, TOSTOMY Ba)KHOE 3HaYE€HHE UMEIOT MyOIMYHO-TTPaBO-
BbI€ ACTIEKTHI PETyIMPOBAHUS MEXIyHAPOTHON KOMMEPUYECKOHN AesTebHOCTH, TaKhe KaK aJMUHU-
CTpPaTUBHO-IIPaBOBOM, TAMOKEHHOIIPABOBOM, IIPOLIECCYaIbHO-ITPABOBOM M IPyTHe ACTIEKTHI.

B nacrosiiem nmocodun OyIyT paccMaTpUBAThCS MPEUMYILECTBEHHO BOIIPOCH! YaCTHOMPABO-
BOTO PETYJIMPOBAHMS MEXIyHAPOJHOTO KOMMEPUECKOTro 000pOTa, OAHAKO ONpPE/IeNIeHHOE BHUMAHHUE
OyleT yneaeHo v myOIuYHO-TIPAaBOBOMY PETYJIMPOBAHMIO, B YACTHOCTH MPU PACCMOTPEHHUHU BOIIPOCa
o nipase BTO.

J17151 TOHMMAaHU 1 Kpyra OTHOIIEHHIA, KOTOPBIE PETYIUPYIOTCS MEXAYHAPOAHBIM KOMMEPYECKUM
(TOProBBIM) MTPABOM, MOXHO OOPATHTHCS K JIETaJIbHOMY MOHSITHIO BHEIIIHETOPTOBOW JESITENIbHOCTH,
KOTOpOe cofiepkuTcs B cT. 2 PenepanpHoro 3akoHa ot 8 nekadps 2003 r. «O6 ocHoBax rocymap-
CTBEHHOTO PEryJMpOBaHMS BHEIIHETOPTOBOM JiesITebHOCTH». COIIACHO 3TOMY 3aKOHY, «BHEIIIHE-
TOProBasi IeSITeIbHOCTh — AESATENLHOCTD MO OCYIIECTBIICHHIO CIEIOK B 0ONIACTH BHEIIHEW TOPrOBIIH
TOBapaMH, yCIyraMu, MH(popMalme U MHTEJUIEKTyaIbHOW COOCTBEHHOCTBIO». Obparaer Ha cebds
BHUMaHMe I0pUANIECKUI aCIIeKT 3TOro OIpeeneHus («IesITeIbHOCTb TI0 OCYILIECTBICHUIO CIETIOK»;
clesiky, corsacHo cT. 153 I'paxnaHckoro konekca P®, 310 «neilcTBUS rpakiaH U I0pUAMYECKUX
JIUI, HATIpaBJICHHbIE HA YCTAaHOBJICHWE, U3MEHEHUE WM MpeKpalieHue IpakJaHCKUX MpaB U 00s-
3aHHOCTeN»). Kpome Toro, BakHa cofep:kaTeibHast COCTaBJISOIAs IeATEIbHOCTH, a UMEHHO BHU/IbI
orepaiyii, KOTOpble OTHOCSITCSI K 9TOW JESITeIbHOCTH («TOProBjisi TOBapaMu, yciayramu, uHgopma-
[IUeH U MHTEJUICKTYaJIbHOU COOCTBEHHOCTBIO» ), 4 TAKKe Ha MEKTYHAPOIHBIN XapaKTep STOU JIeATe b
HOCTH («00JIacTh BHEIIIHEW TOProBim»). IMEHHO K TIOC/IETHEH XapaKTepucTuke odpatumcs Oosee
MOIPOOHO.

HyXHO HanOMHHTB, YTO, UCCIIELys] KPYT OTHOILIEHUM, PEeryIUpyeMbIX HOpMaMy MekTyHapOl-
HOT'0 KOMMEPYECKOT0 (TOProBOro) mpana, MOXXHO OTMETHUTB JIBE ITIABHbIE XapaKTEPUCTUKHU ITUX OTHO-
HIEHUI: KOMMEPUYECKUI XapaKkTep U MeXIyHapoaHbli xapaktep. [loce aHamu3a nepBoi xapakTe-
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PHCTHKHU OOpaTHMCsI K PACCMOTPEHUIO TIOHSTUS «MeKIyHAPOIHBIA XapaKTep» OTHOIIeHUI. B aToM
BOIPOCE CTOUT OOPATUTHCS K WCCIIEAOBAHUAM B cpepe MekIyHAPOIHOTO YaCTHOTO TpaBa (Takas
OTpacib MpaBa, KOTopasi peryJupyer OTHOLLIEHU S, HOCAIIME MEKAyHAPOIHbII U YACTHBII XapaKTep).

B teopumn mMexayHapOOHOTO MpaBa Aj1sl OOBSICHEHHUSI MEKIyHAPOIHOTO XapaKTepa OTHOIICHUI
UCTIONB3YETCS] TEPMUH «OTHOLIEHUS], OCJIOKHEHHbIE MHOCTPAHHBIM 3JIeMeHTOM». [Ipu 3TOM «1HO-
CTpPaHHBIN JIEMEHT» B OTHOIIEHUSIX MOXET ObITh TPeX BUAOB. BO-TIepBBIX, OH MOXET UMETh MECTO
«Ha CTOPOHE» CYOBEKTOB OTHOILEHUH, KOrJa UMEIOTCS B BUY OTHOIIEHHS], B KOTOPBIX YYaCTBYIOT
JIMIIA PA3HOW HAIIMOHAJILHOW MTPUHAJIEKHOCTU (Harpumep, (pu3nyecKue JiMia, MMeIoIye IrpaxiaH-
CTBO WUJIM IOCTOSTHHOE MECTO XKUTEJIbCTBO B Pa3HBIX FOCYAAPCTBAX, IOPUAMUECKUE JIULIA, 3aPETUCTPU-
POBaHHbIE WJIM OCYIIECTBIISIOIIME OCHOBHOE MECTO AESTEIbHOCTH B Pa3HbIX rocyaapcTBax). Bo-Bro-
PbIX, «<MHOCTPAHHBIN JIEMEHT» MOXET XapaKTepr30BaTh OOBEKT OTHOIIEHUH, T. €. KOra Kakoe-Ju0o
Onaro, 1Mo MOBOAY KOTOPOrO BO3HMKAIOT OTHOIIEHUS (HalpuMep, UMYIIECTBO), HAXOAUTCS 3a Tpa-
Hullel. U, HakoHell, B TPETbUX, «MHOCTPAHHBIM 3JIEMEHT» MOXKET XapaKTepU30BaTh IOPUINYECKUN
(akT (KOHKpETHOEe XU3HEHHOE OOCTOSITENILCTBO, NEWCTBUE WM COOBITHE, C HACTYILJIGHHMEM KOTO-
POro HOpPMBI ITpaBa CBA3bIBAIOT BOSHMKHOBEHUE, U3MEHEHHE WX TTPEKPAILIEHUE PaBOOTHOUIEHUN ).
B nocnennem ciydae peub uaeT o0 OTHOIIEHUSIX, BOSHUKINMX B pe3yJsibTare I0pUANIEecKoro (hakra,
MPOMBOIIIE/IIIEro 3a rpaHuLieid. Takum pakToM MOKET OBbITh, HATPUMEP, 3aKTI0USHHUE I0TOBOPA, TIPH-
YMHEHUE BpeJa U ap.

Jl1 Jydiero ysCHeHUsl IOHATUS «MEeXIyHapOJAHOE KOMMEPUECKOe (TOProBoe) IpaBo» Clie-
AyeT pacCMOTPETh BOIIPOC O Pa3rpaHUYEHUH ITOTO OIPEEICHUs C HEKOTOPHIMU CMEKHBIMU KaTero-
pUAMH, B YACTHOCTH MEX/yHaApPOJHbIM SKOHOMUUYECKUM IIPaBOM U MEXKyHAPOAHBIM YaCTHBIM I1pa-
BOM.

ClOXHOCTh JaHHOW MPOOJIEMbl 3aKJII0YAETCSl B Pa3HBIX MOAXOJAaX KO BCEM TPEM HMOHSATHSIM.
[Ipo pasznuyHOE MOHMMaHKE MEXIYHAPOAHOTO KOMMEPUYECKOro (TOProBOro) mpapa ObLIO CKa3aHO
BbIIIle. MeXIyHapoIHOe SKOHOMUYECKOE MTPaBO paccMaTpuBaeTcsl B yuyeOHOM uTeparype v Hayd-
HBIX MCCJIEIOBAaHMSIX B IMMPOKOM M Y3KOM cMbIciie. Takylo TpakTOBKY MOXHO BCTPETHTh B padoTax
H. Kappo u I1. Xioitap. B mmpokom cMbiciie MexIyHapOJAHOE SKOHOMUUYECKOE MPaBO Peryaupyer
SKOHOMHYECKHE OMepaIiu JIIOOTro poja, €CJIM OHU BBIXOAST 32 MPEIEIIbl PABOBOM CUCTEMBI OIHOTO
rOCy/1apCTBa, T. €. OHO OXBAThIBAET KaK MyOJIMYHbIE, TAK M YaCTHBIE OTHOIIEeHUs1. Eciin ucrons3oBarh
3TOT MOAXOM, TO MEXIyHapOJHOE KOMMepUeCcKoe (TOProBoe) MpaBo HEOOXOAMMO paccMaTpUBaTh Kak
YacTh MEX/yHapOJHOITO SKOHOMUYECKOIO MPaBa.

B y3K0M cMBICIIE MEKAyHAPOIHOE SKOHOMUUYECKOE ITPABO PETYIMPYET OPraHU3aIMIo MEKXAyHa-
POZIHBIX SKOHOMUUYECKUX OTHOILLEHUH, TO, YTO MOKHO Ha3BaTh MAaKPOIKOHOMUUYECKUMU OTHOIIEHU-
SIMM, HaIlpUMep, OTHOLIEHUSI IO OpraHU3allviy MEk1yHapOJHON TOProBoil cucteMbl. B aToM cMbicie
ME>KIyHapOJHOE SKOHOMHUYECKOE TPABO OXBATHIBAET TOJIBKO MyOJIMYHOIIPABOBbIE OTHOIICHUS, T. €.
SIBJISIETCS YACTBIO MEK/TyHAPOTHOTO TTpaBa (MekIyHapOJHOro MyOIMYHOrO MpaBa), a YacTHbIE (MUK-
POSKOHOMMYECKHE) OTHOIIEHUS1, HATPUMEP OTHOLLUEHUS MEXIyHApOJHOUN KYIUIMIIPOJAKH, BHIXOISAT
3a mpeJesisl ero perynvposanus. IIpy ucrnoab30BaHUM Y3KOro MOAXOAA K MEXKIyHAPOTHOMY 9KOHO-
MHUYECKOMY TpaBy HEOOXOAMMO CHeaTh 3aKJII0YEHUE O TOM, YTO MEXIyHAPOIHOE KOMMEpUECcKoe
(TOproBoe) Mpago JIMIIb YACTUYHO 10 COACPKAHUIO COBMATAET C MEX/yHAPOAHBIM SKOHOMUUYECKUM
IIPaBOM, 3a MpeJeslaMi KOTOPOro OCTAalOTCs. HOPMbl MEK/1yHAPOJHOTO KOMMEPUYECKOTO (TOProBOIo)
IpaBa, PeryJupyIOlIe YaCTHO-IIPABOBbIE OTHOLIECHU 1, CBSI3AHHBIE C MEKJyHAPOJAHON KOMMEPUECKOW
JESITEeIbHOCTBIO.

HWcxons u3 npeumyIiecTBeHHO YaCTHOIPABOBOIO XapaKTepa OTHOILLEHUM, PETYJIMPYyEMBbIX HOP-
MaM{ ME3KIyHapOAHOTO KOMMEPUYECKOTro (TOProBoro) mpana, He0OXOAUMO Pa3TPaHUYHTh ITO TOHS-
THE C MOHSTUEM MEXIyHapOJHOIO0 YaCTHOIO NpaBa. TepMUH «MEXAyHApOIHOE YaCTHOE ITPaBO»
npensioxkeH Brepsbie cynbeil BepxoBHoro Cyna CHIA, npodeccopom ["apBapickoii Kol paBa
Jx. Ctopu, OH 3aMEHWI KCIOJIb30BaHWE TePMUHA «KOJUIM3UOHHOE mpaBo» (conflicts of laws).
Bormpoc o ToM, kKakoe MeCTo B CUCTEME IpaBa 3aHUMAEeT MEXyHaApOJHOE YAaCTHOE MIPaBO, SIBJISAETCS
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JMCKYCCUOHHBIM. Pa3nnyHble vccneioBaTeny NOHMMAIOT €10 MECTO MO-Pa3HOMY: 3TO CAMOCTOSATENTb-
Hasl OTPaciib HALIMOHAJIBHOTO MpaBa KakJ0ro rocyaapcTBa, YacTh MEXIyHapOJHOIo Mpasa, MoJoT-
pacb rpax/IaHCKOro MpaBa, HeKasi TPEThsl CUCTEMa MpaBa (HapsAy ¢ HallMOHAJIbHBIM [TPAaBOM U MEX-
AYHAPOIHBIM TPABOM), MEKCHCTEMHOE 00pa30BaHue, MOJMCUCTEMHBII KOMIUIEKC U JIp.

B paccmaTtpuBaeMOM KOHTEKCTE BaXKHO TO, YTO MEXIYyHapOJHOE YacTHOE MPaBO PEryIupyer
YaCTHbIE OTHOILEHMS, OCJIO)KHEHHbIE MHOCTPAHHBIM JIEMEHTOM, K KOTOPbIM OTHOCSITCSI HE TOJIBKO
OTHOIIIEHU S, CBSI3aHHBIE C OCYIIECTBJIEHUEM KOMMEPUECKOW JEeATEIbHOCTH, HO U, HAlIpUMep, OTHO-
IIIEHKsI TI0 BO3MEIIEHUIO Bpea, HaClleICTBEHHbIe, OpauHO-ceMelHbIe OTHOIIeHUs. Bce ke HOpMBI
MEX/JyHApOJAHOTO YacTHOTO IpaBa, KOTOPbIE PEryJupyl0T UMEHHO OTHOIIEHUS, CBSI3aHHBIE C OCY-
LIECTBJIEHUEM KOMMEPUECKOM JIEATENIbHOCTH, BXOISAT B COAEpKaHUE MEKAYHApOIHOIO KOMMepUe-
CKOro (TOproBoro) rpasa. Beiiie yske ObLIO CKa3aHO, YTO MEk/TyHaPOTHOE KOMMEpPUYECKoe (TOProBoe)
MIPaBO BKJIIOYAET U HEKOTOPbIE MyOIMYHO-TIPABOBbIE HOPMBI.

Takum 06pa3oM, MexJTyHApOTHOE KOMMeEpYecKoe (TOpProBoe) MpaBO — COBOKYITHOCTH MyO-
JIMYHO-TIPABOBBIX M YAaCTHOIPABOBBIX HOPM, PETYJIMPYIOIIUX OTHOIIEHUS] MEKAYHAPOJHOTO KOM-
MEpYEcKoro (ToproBoro) odopora. MexIyHapOoIHbIii 00OPOT — 3TO COBOKYIHOCTb MEKTocyaap-
CTBEHHBIX OTHOIIIEHUI U OTHOIIEHUN MeX1y (PU3NYECKUMU U I0PUIUYECKUMU JIMIIAMUA Pa3TAIHBIX
rocyaapcts. [IpaBoBbie BOIPOCH MEKTOCYIapCTBEHHOTO OOIICHUS BXOAAT B chepy JAEeHCTBUS MEXk-
JQyHApPOIHOTO MyOIMYHOTro MpaBa. [IpaBoBbie BOMPOCH OTHOIIEHWA MEX Y (PM3MUECKUMHU U IOPHIH-
YECKUMH JIMLIAMU OTHOCATCA K cpepe AeHCTBUSI MEXKIYHAPOAHOIO YaCTHOTO IIpaBa.

Kpowme Toro, Mex1yHapoqHOE KOMMEpUYECcKoe (TOProBoe) MpaBo SIBJISIeTCS YI4eOHON AUCITATLIIH-
HOW, U3yJalolllell yKa3aHHbIE BHIIIIE HOPMBL. B crucTeMy MaHHOTrO y4eOHOro Kypca OydyT BKJIIOUYCHBI
caeayolue OJOKU BOIPOCOB:

1) oOmiast xapakTepuCTUKa MeXTyHApOIHOTO KOMMEPUYECKOro (TOpProBoro) Irpapa, MCTOKOB
BO3HUKHOBEHUSI Y TEH/ICHIIUI €ro pa3BUTHsI, UCTOUHUKH MEKIyHAPOJHOIO KOMMEPYECKOro (Topro-
BOro) mpasa, npaso BTO, Buibl HOPM MEKIyHAPOTHOIO KOMMEPUYECKOTo (TOProBOro) Mpasa, Cyob-
eKTbl MEX/IyHapOJHON KOMMEPYECKOU AESTEIbHOCTH;

2) YacTHONpaBoBbIie (hOPMBI, ONIOCPEIYIOIIME MEXTyHAPOAHYIO TOPrOBIIIO (Ha IpUMeEpe J0ro-
BOpa MEXAYHAPOIHOU KYIUIU-IIPOJAXKU TOBAPOB).
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1.2. UcTOYHHUKHM MeKyHAPOIHOTO
KOMMEPY€eCKOro (ToproBoro) npasa

B 1opunnyeckoii JOKTpUHE MO UICTOYHUKAMU ITpaBa Mojipa3yMeBaioT (hOpMbl, B KOTOPBIX BbIPa-
’KeHbl HOPMBI TpaBa. HeoOxoqumo oOpaTuTh BHUMaHHME HAa JBOWMCTBEHHBIN XapaKTep MCTOYHUKOB
ME>KIyHAPOJAHOTO KOMMEPUYECKOro (TOProBOro) mpapa: BCE UCTOYHUKM MOXHO OOBEVHUTH B JBE
IPYIIbL: HALIUOHAJIbHBIE U MEKAYHAPOIHbIE NCTOUHUKHU.

K HanoHanbHBIM MCTOYHMKAM OTHOCSITCS UCTOUYHUKY ITPaBa, IPUHUMAEMble OpraHaMu rocy-
JApCTBEHHOM BJIACTU BHYTPU T'OCYAApCTBA, a TaKkKe MPUMEHHUTENIbHO K HEKOTOPbIM BUJAM UCTOYHU-
KOB — CaHKIIMOHMPOBAHHBIE TOCYAAPCTBOM (peub MJET, Harpumep, 00 0Oblvasix, KOTOpbIE MPU3Ha-
I0TCS1 B HEKOTOPbIX FOCYJapCTBaX UCTOYHUKAMM HALIMOHAJILHOTO paBa). OCHOBHBIMU BUIAMH TaKUX
VCTOYHHUKOB SIBJISIIOTCS] HOPMATHBHOIPABOBBIE aKThI, CyA€OHBIE MPELEICHTHI, IPABOBbIE OOBIYAH.

HopmaruBHO-1ipaBoBO#l akT — 3T0 O(PUIMATBHBIN JOKYMEHT YCTAHOBJIEHHOW (QOPMBI, TIPUHSI-
THI YTOJTHOMOYEHHBIM OPTaHOM BJIACTH B Tpejesiax CBOe KOMIETEHIMU C COOMIOIeHUEM yCTa-
HOBJICHHOW TPOLIETYpPbl, COAEpXKaIuil 00Imeo0s3aTeNbHble TpaBiiia MOBE/ICHUs], PACCUMTAHHBIE Ha
HEOIPeAEIEHHBII KPYT JIMLl M HEOJHOKpaTHOe NpuMeHeHue. HopmatuBHONIPaBOBOM akT SIBJISETCS
OCHOBHBIM MCTOYHMKOM POCCHICKOTO MpaBa.

CooTBeTcTBeHHO NpUMeHUTeNbHO K Poccuiickoit deaepaniny HaMOHAIBHBIMU UCTOUHUKAMU
ME:XJyHApOJHOTO KOMMEpUecKoro (Toproporo) npasa ssiusitorcss Koncturyuus P®, denepaibhbie
3akoHbl, yKasbl [Ipesunenra P®, nocranosnenust [paBurenbctBa PP, akThl MHBIX hepepaibHbIX
OpraHoB MCIOJIHUTEIbHOM BJIACTH, PETYJIMPYIOIINE OTHOIIEHH S, CBA3aHHBIE C MEXAYHAPOIHOW KOM-
Mepueckoit nesitesibHocThio. Hampumep, I'paxkaanckuii koneke P®, paznen VII «MexayHaponHoe
YaCTHOE TMPaBO», a TaKKe HOPMbI [ pask/IaHCKOTO KOZIEKCa, PEryIrpyIoe CeNKU, I0TOBOPhI, 00sI-
3aTesIbCTBA, IIPU YCJIOBUM, YTO K JAHHOMY By MEXIyHAapOJHbIX YACTHOMPABOBBIX KOMMEPUECKUX
OTHOILICHUI OyleT MPUMEHSIThCSl poccuiickoe mpaBo; Komeke ToproBoro moperuiaBanusi, OCHOBBI
3aKOHOZIATENIbCTBA O HOTapuate, PenepaibHble 3aKOHBI «O MEkKIyHapOIHOM KOMMEPUECKOM apOuT-
paxke», «O rocygjapCTBEHHOM pErylMpOBaHUM BHEUIHETOPIOBOW JEATENIbHOCTH», «(O BaJIOTHOM
PEryJIMPOBAaHMY U BATIOTHOM KOHTpOJie», «O0 MHOCTPAaHHBIX MHBECTUIHSX B PD».

CyneOHblii TIperieIeHT — pelieHre Cya o KOHKPETHOMY JeJTy, KOTOpOe B JajlbHEHIIIeM SIBJIs-
eTcst 00s3aTeSIbHBIM JIJTsI CYJIOB TP pa3pellieHrr aHaJornuHbIX jen. B Poccuiickont ®epeparum ¢
(popmasbHOM TOYKM 3pEHHMsI aKThbl CYJOB HE SIBJISIOTCS MUCTOYHMKAMU POCCHWCKOIO MpaBa, OIHAKO
aktel BepxoBHoro Cyna Poccuiickoit ®eneparyu, Boiciiero Apourpaxtoro Cyna Poccuiickoit ®ene-
paiuy ¢ pa3bsCHEHUSIMU TI0 BOMPOCaM CyAeOHON MPAKTHKH (TIOCTAHOBJIEHHS TUICHYMOB YKa3aH-
HBIX CYJJOB, 0030pbI Cy1eOHON PAKTUKH, YTBEPXKICHHbIE TPE3UIMyMaMHt ), akThl KOHCTUTYIIMOHHOTO
Cyna Poccuiickoi ®enepaiiyu 1o ToiakoBaHU0 KOHCTUTYLMY ABJISIOTCS O(PULIMAIBHO IPU3HAHHBIMU
aKTaMU U yUUTHIBAIOTCA MM pasperieHnu criopos. [locranosnenus Koncrutynuonnoro Cyna Poc-
cuiickoit Penepaiun, KOTOPHIMU KaKue-TMO00 HOPMATUBHO-TIPABOBBIE AKThI MPU3HAIOTCS HEKOHCTH-
TYIIMOHHBIMH, HanOoJ1ee OJIM3KU K TIOHSATHUIO UCTOYHUKOB TIPaBa.

B 370¥1 cBsA3M X0Ten0Ch Obl OTMETHUTH U TO, UTO cyabl Poccuiickoit Peneparyin 00s13aHbI PyKO-
BOJICTBOBATbCSl TOJKOBAHUSIMUA EBpONENCKON KOHBEHLIMM O 3allUTe IpaB YeJOBEKa W OCHOBHBIX
cB00OOJ, M3JIOKEHHBIX B pelleHusx (mocraHosieHusix) Epporneiickoro Cyna mo mpaBaM 4esloBeKa
(cornacHo cT. 15 Koncturyuuun P®, 3akoHaM o patTudukaiyy nonoxkeHui 1 npotokosaos EBponeii-
CKOM KOHBEHIIVH O 3alUTe MPaB YeJIOBEKa M OCHOBHBIX CBOOO).
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.

11


https://www.litres.ru/elena-shablova/mezhdunarodnoe-kommercheskoe-torgovoe-pravo/

	ВВЕДЕНИЕ
	1. ОБЩАЯ ХАРАКТЕРИСТИКА МЕЖДУНАРОДНОГО КОММЕРЧЕСКОГО (ТОРГОВОГО) ПРАВА
	1.1. Понятие международного коммерческого (торгового) права
	1.2. Источники международного коммерческого (торгового) права

	Конец ознакомительного фрагмента.

